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FEDERAL REPORTER, VOLtJME 190 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 

Hob. OLIVER WENDELL HOLMES. Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge ProYidence, R. L 

Hoau WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hoau WILLIAM SCHOFIELD, Circuit Judge Maiden, Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR I* BROWN, District Judge. Rhode Island ProYldence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES, Circuit Justice ••.....Washington, D. C. 

Hon. E. HENRT LACOMBB, Circuit Judge New York, N. T. 

Hon. ALFRED C. COXB. Circuit Judge Utlca. N. Y. 

Hon. HENRY G. WARD. Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES. Circuit Judge New Haven. Conn. 

Hon. JAMBS P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon, GEORGE W. RAY. District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS. District Judge, S. D. New York* Ne^ York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York...., New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S.'D. New York New York, N. Y. 

Hon. LEARNED HAND« District Judge. S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

HoL JAMBS I* MARTIN, District Judge. Vermont Brattleboro, VL 

• THIRD CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. 0. 

Hon.'WILLIAM M. LANNING, Circuit Judge Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge .......Wilmington, Del. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS. District Judge, New Jersey Elisabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylyanla Philadelphia. Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylyanla Philadelphia. Pa. 

Hon. CHAS. B. WITMER. District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMBS S. YOUNG. District Judge, W. D. Pennsylvania PlUsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Ptttaburg, Pa. 

> Died October f, Ittl. 
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FOURTH CIRCUIT 



Hon. EDWARD D. WHITE, Circuit Justice Washfiigtoxi, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg. W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle. N. C. 

Hon. THOMAS J. MORRIS. District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY O. CONNOR, District Judge, B. D. North CaroUna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. pBNRY A. MIDDLBTON SMITH. District Judge, B.and W.D. S. C. Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL. District Judge. W. D. Virginia Lynchburg, Va. 

Hon. ALSTON O. DAYTON, District Judge, N. D. West Virginia PhllippI, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge. S. D. West Virginia. Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Oa. 

Hon. A. P. Mccormick, circuit judge Dallas. Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge. N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge. N. D. Alabama Birmingham, Ala. 

Hon. HARRT T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Pla, 

Hon. JAMES W. LOCKE. District Judge, S. D. Florida Jacksonville, Fla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Oa. 

Hon. EMORY SPEER. District Judge. S. D. Georgia Macon. Ga. 

Hon. RUFUS B. FOSTER. District Judge, E. D. Louisiana New Orleans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILES, District Judge. N. and S. D. MLssissippI Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Tejas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas AusUn, Tex. 

SIXTH CIRCUIT 

Bon. JOHN M. HARLAN, Circuit Justice* ..Washington. D. 0. 

Hon. HENRY F. SBVERENS, Circuit Judge> Kalamazoo. Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge* Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judg« Cincinnati. Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids. Mioh. 

Hon. ANDREW M. J. COCHRAN. District Judge. E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS. District Judge. W. D. Kentucky ^ Louisville, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. Michigan Detroit, Mich. 

Hon. ARTHUR G. DENISON. District Judge. W. D. Michigan* Grand Rapids, Mich. 

Hon. CLARENCE W. SESSIONS. District Judge, W. D. Michigan' Muskegon, Mich. 

Hon- JOHN M. KILLITS. District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY. District Judge. N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, 8. D. Ohio Cincinnati, Ohia 

Hon. JOHN B. SATER. District Judge. S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD. District Judge. E. and M. D. Tennessee.... Knox v 11 le, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



• Died October 14. 1911. 

" Resigned to take effect October 8, Ull. 

* Appointed Circuit Judge to take effect October 8. 1911. In place of Henry F. Severens, 

Circuit Judge. 
' Appointment effective October 8, 1911, in place of Arthur C. Denison, District Judge. 
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SEVENTH CIRCUIT 

Hoa.- WILLIAM R. DAT, Circuit JusUce Washington, D. C. 

Hon. PETER 8. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit .tudge Indianapolis. Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLS AAT, Circuit Judge Chicago, lU. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, IlL 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois ..•••..^.Chicago. 111. 

Hon. FRANCIS M. WRIGHT, District Judge. E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfield, 111. 

Hon. ALBERT B. ANDERSON. District Judge, Indiana Indianapolis^ Ind. 

Hon. JOSEPH V. QUARLES, District Judge. B. D. Wisconsin* Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madiaoii, Wis. 



EIGHTH (CIRCUIT 



, WILLIS VAN DBVANTBR. Circuit JusUce Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St Paul, Minn. 

Hon. WILLIAM C. HOOK. Circuit Judge Leavenworth. Kan. 

Hon. ELMER B. ADAMS» Circuit Judge St. Louts. Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, Iowa. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas LltUe Rock, Ark. 

Hon. F. A. Y0UMAN8, District Judge, W. D. Arkansas ..Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Cresco, Iowa. 

Hon. SMITH McPHERSON, District Judge, S. D. Iowa Red Oak, Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas., ^ Kansas City, Kan. 

Hon. CHAS. A. WILLARD. District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER. District Judge. B. D. Missouri St. Louis, Mo. 

Hon. ARBA 8. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha. Neb. 

Hon. THOMAS C. MUNGBR,> District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, Norih DakoU Fargo. N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge. South Dakota Slouz Falls, S. D. 

Hon. JOHN A. MARSHALL. District Judge, Utah Salt Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. O. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland. Or. 

Hon. ERSKINE M. ROSS. Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW. Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD. District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN. District Judge. S. D. California Los Angeles, Cal. 

Hon. JOHN J. DB HAVEN, District Judge. N. D. California San Francisco. CaL 

Hon. FRANK H. RUDKIN. District Judge, B. D. Washington Spokane. Wash. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD 8. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANKS. DIETRICH, District Judge. Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEET. District Judge. N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GBORGB DONWORTH, District Judge, W. D. Washington 8eatU«» Wash. 



•Died October T. mi. 
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COMMERCE COURT 

Hon. MARTIN A. RNAPP, Presiding Judge WaalilngtoB, D. C. 

Hon. ROBERT W. ARCHBALD. Associate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN B. GARLAND, Associate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate Judge Washington, D. C. 
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IN 



UNITED STATES CIRCUIT COURTS OF APPEALS 
THE CIRCUIT AND DISTRICT COURTS 
AND THE COMMERCE COURT ' • 



WILLIAMSON V. BERLIN MILLS C?0. 

(Circtiit Court of Appeals, First Circuit September 5, 1911.) 

No. 908. 

1. Witnesses (§ 37*) — Competency— Knowledge. 

On an issue as to a master's alleged negligence in using a particular 
vibration collar on a shaft in a proper mill, it was not error, as a matter 
of law, to refuse to permit a witness to state whether a specimen collar 
shown him was in general use, and what kind of collars were in general 
use; he having testified that his knowledge was limited to the practice 
in three mills where he had worked, and there being nothing otherwise to 
show that he possessed knowledge regarding the general practice called 
for. 

[Ed. Note.— For other cas^, see Witnesses, Cent Dig. H 80-87; Dec. 
Dig. i 37.*] 

2. Master and Servant (§ 284*) — ^Death op Servant— Acts— Question for 

Jury. 

In an action for the death of .1 servant by his clothing becoming caught 
by a revolving shaft or vibration collar thereon, evidence field to Justify 
submission to the jury of the question whether decedent was in the line 
of his duty when injured or was attending to matters of his own concern. 

[Ed. Note.'— For other cases, see Master and Servant, Dec. Dig. § 284.*] 

8. Master and Servant (§ 89*) — Injuries to Servant— Scope of Employ- 
ment—Place. 

A servant, though in a place where his duty requires him to be, may 
nevertheless so conduct himself at the time of injury as to be outside of 
the scope of his employment, so as to relieve the master from liability. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 153- 
156; Dec. Dig. § 89.*] 

4. Trial (§ 296*) — Misleading Instructions. 

Instructions that if decedent went down Into or towards the vat, near 
which he received injuries from which he died, and stepped on the edge^ 
of a storage tank to discuss the result of the decision in a certain case, 
and in going there went where it was not his duty to go and for a pur- 
pose not contemplated as part of, nor incidental to, the discharge of his 
duty, he went at his own Hsk, and could not recover, and if he was 
through with his work, and went down to the place where he was in- 
jured for a purpose in no sense connected with his duty, he went there 
at his own risk, and, if injured, his administratrix could not recover, 
were not objectionable, as misleading the jury to believe that decadent, 

•7or other cases see same topic & S Ntn^BBB in Dec. & Am. Digs. 1907 to date, & Rep'r iDdezes 
190F.— 1 
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in order to have been in the line of his dnty, must have been actually 
performing some service at the very time of the accident ; the court hav- 
ing further charged that if he was going along by the vat in the perform- 
ance of his duty, and incidentally stepped or momentarily halted to talk 
about the trial in question, it would not be such a complete departure 
as would prevent a recovery as a matter of law. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §f 70&-713 ; Dec Dig. 
fi 2m*] 

In Error to the- Circuit Court of the United States for the District 
of New Hampshire. 

Action by Maria Williamson, as administratrix of the estate of 
Wiltiira^.V^liamson, deceased, against the Berlin Mills Company. 
Judgment .for defendant, and plaintiff brings error. Affirmed. 

Jess^.F.iibby-and Herbert I. Goss, for plaintiff in error. 
George F. Rich (Rich & Marble and Drew, Shurtleff & Morris, on 
the brief), for defendant in error. 

Before COLT, Circuit Judge, and BROWN and DODGE, District 
Judges. 

DODGE, District Judge. The jury found for the defendant, and 
the plaintiff excepted to certain instructions in the charge. The plain- 
tiff also excepted to the exclusion of certain evidence on her behalf 
at the trial. We consider first the exception which relates to the ex- 
clusion of evidence. 

Plaintiff's intestate, William Williamson, was killed on February 
11, 1908, in a paper mill at Gorham, N. H., belonging to the defend- 
ant, wherein he was at the time employed as an oiler. During the 
period of his employment, and during the hours within which he was ' 
expected to be performing his duties, his clothing became in some way 
entangled by a revolving shaft or the vibration collar thereon. He 
was thereby carried around the shaft and fatally injured. 

The declaration alleged, among other things, that the defendant's 
machinery, tools, and appliances were unsafe, unguarded, and defec- 
tive, "by reason of certain set screws and bolts projecting from an 
iron collar attached and fastened to the revolving shaft," and that by 
reason of the defendant's negligence in providing and using such de- 
fective shaft, collar, projecting bolts, and set screws unguarded her 
intestate was caught by said screws and bolts projecting from the iron 
collar and thereby injured as above. The alleged defects and negli- 
gence were denied by the defendant. 

Upon the questions whether the vibration collar referred to was 
unsafe, or whether it was negligence to use such a collar, the plaintiff 
called as a witness one McLaughlin, who testified that he had worked 
for a considerable time in the mill where the accident occurred, had 
also worked in other paper or sulphite mills in Livermore Falls, Me., 
and in Lincoln and Portsmouth, N. H., for various lengths of time, 
and that at the Portsmouth mill he had been superintendent from 1903 
to 1905, having the duty of overseeing the whole plant and reporting 
anything unsafe. He further testified that in the places where he had 

•For oUier cases see same topic ft § numbbb in Dec. ft Am. Diss. 1907 to date, ft Rep'r Indexes 
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worked he had had occasion to observe machinery, shafting, etc., and 
been apt to notice shafting in nearly all forms. Asked if he knew 
what kind of vibration collars were in general use on shafting, his an- 
swer was that he did, so far as his experience had been, in mills 
which he had been in; i. e., two mills in New Hampshire and one in 
Maine, within the previous five or six years. He stated that in paper 
and pulp mills there were different systems of machinery, shafting 
and the like, that the same kind of system would be similarly located, 
and that the general arrangement of machinery in regard to the shaft- 
ing driving it, the kind of machinery used, and the place where it was 
located was similar in all the mills referred to. 

[1] The plaintiff asked this witness to state whether a specimen 
collar shown him was in general use, and what kind of collars were in 
general use. The court excluded these questions, ruling that the wit- 
ness was not shown to be qualified to state what was in general use. 

The plaintiff contends that, although the witness could only have 
stated what collars were used in the particular mills wherein he had 
worked, he ought to have been allowed to answer the question, be- 
cause his answer would have tended to show the kind of safety col- 
lars which other men of ordinary prudence and caution, engaged in 
a similar business, were accustomed to use, and would thus have been 
some evidence of what could have been and ought to have been done 
by the defendant. For the purpose suggested the general practice of 
other employers in similar lines might no doubt have been shown, so. 
far as it related to shafting situated as this was, not out of reach, but 
where persons moving about the mill might get too near it. A wit- 
ness, however, who professed knowledge only of the practice in cer- 
tain mills where he had worked, and was not otherwise shown to pos- 
sess knowledge regarding the general practice referred to, was not 
manifestly competent to testify regarding it. We cannot say that the 
ruling upon the preliminary question as to the witness' qualification 
was clearly erroneous as matter of law. And, if not, we must regard 
it as conclusive, according to the ordinary rule. Stillwell, etc., Co. v. 
Phelps, 130 U. S. 520, 527, 9 Sup. Ct. 601, 32 L. Ed. 1035. A vi- 
bration collar produced by this witness, claimed to be safer than the 
vibration collar which caused the accident, was said by him to have 
been in use where he had worked, and to have been available, and 
this part of his evidence the jury were permitted to consider. We are 
unable to sustain the exception whereon the first assignment of error 
is based. 

[2] The instructions claimed to have been erroneous related to the 
question whether Williamson was in the line of his duty when injured. 
The plaintiff, in her second assignment, asserts that it was error to 
submit this question to the jury at all, because there was no evidence 
to justify a finding in the negative. 

The case went to the jury upon the plaintiff's evidence, at the close 
whereof the defendant rested without calling witnesses. There was 
thus no conflict of evidence as to the facts. 

There was no dispute that the relation of master and servant ex- 
isted between the defendant and Williamson ; that his place of service 
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was in the ground woodroom of the defendant's mill; that he went 
to the mill at the appointed time on the day he was killed, and entered 
upon the performance of his duties there in the usual manner ; that 
when not otherwise employed it was his duty to be "around the filters" 
in the room above mentioned; or that he was "around" those filters 
at the time of his death. The plaintiff contended that, if all this was 
true, Williamson must be regarded as in the line of his duty when in- 
jured, however he may have happened to be occupied at the particular 
moment. The defendant contended that certain further facts in evi- 
dence showed him not to have been in the line of his duty at the time. 

The facts in evidence here material may be stated as follows : Wil- 
liamson's duties were to oil the machinery of certain grinders on the 
floor of the room above mentioned whenever necessary, ^d when not 
engaged in that work to be in a part of the same room elevated some 
15 feet above its floor, where certain filters were located, in order to 
watch their operation, regulate the flow of water into and out of them 
from storage tanks below them, and oil the machinery connected with 
them as required. There were five of these filters in line, 5 feet or 
more apart, each consisting of a vat wherein a cylinder was rotated 
by machinery placed between it and the next vat. Power was com- 
municated to this machinery by means of five belts, connecting the 
rotating apparatus of each vat with a long countershaft revolved by 
other machinery and running parallel with the line of vats at a level 
.somewhat above them and at a distance from them, measured hori- 
zontally, of about 25 inches. The countershaft was 58 feet long, and 
at one end, opposite the filter at that end of the row known as "No. 
5," it carried the vibration collar said to have caused Williamson's 
injury. 

Williamson's oversight and regulation of the filters and their oper- 
ation involved cleaning the rotating cylinders in them, as required, by 
using appliances connected with them for the purpose. His duties 
regarding the filters required him to be at them or near enough to 
them to watch what went on in or about them, when he was not oil- 
ing the grinders, or going down to or coming up from them. Stairs 
from the floor on which they were gave access to the elevated part 
of the room- where the filters were, at the end of the line of filters, 
and nearest the No. 5 filter above mentioned. From them a walk or 
platform ran along the line of filters on the side furthest from the 
countershaft, and across from it at each end of the line to a parallel 
walk beyond the countershaft. This platform ran at a level some 18 
inches or 2 feet below the tops of the filter vats and 42 inches below 
the level of the countershaft. In the space inclosed by the platform 
were contained the filters with the machinery which rotated their cyl- 
inders, the connecting belts, and the countershaft itself, together with 
other machinery or appliances not requiring special mention. There 
was no platform or walk within this space. It could be entered from 
the platform on one side by stooping under the countershaft, from the 
platform on the opposite side by getting between the filter vats, or from 
the platform at either end by going between the countershaft and the 
filter vat at that end. It was sometimes thus entered by men perf orm- 
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ing Williamson's duties. Passage along it between the filters and 
countershaft was obstructed by the connecting belts referred to, when 
in operation. Most of the duties required of Williamson at the filters 
were performed from the platform described. 

»On the day of the accident there were only four of the five filters 
requiring any care or attention from him. The No. 5 filter was out 
of operation, and the belt connecting its machinery with the counter- 
shaft had been removed. Repairs were being made on the cylinder 
in its vat by two millwrights. Williamson had no duties in connection 
with their work. 

There was no witness who actually saw the accident happen, but 
immediately before it happened, and when he was last seen uninjured, 
Williamson was in the space between the No. 5 filter and the re- 
volving countershaft, where there was no platform, and only a few 
boards put there temporarily by the millwrights, having no imple- 
ment of work in his hands, and engaged in conversation with the 
millwrights then working on that filter. He was leaning as he talked 
on the vat belonjg^ing to the filter and standing on the edge of the stor- 
age tank below it, which edge was three or four inches wide. In this 
position the revolving countershaft and collar were only a few inches 
behind his back and not far above the level of his shoulders, so that 
he would be likely, unless he were careful, to get against them when he 
stood or straightened up. His conversation with the millwrights, so far 
as appeared, had no relation to his duties or anything connected with 
the mill, but was about the then recent "Thaw trial." When last 
seen before getting into the position described, he was on the walk 
or platform beyond the countershaft, wiping oil from an oil can in 
his hands. It would have been possible to go between the filters and 
the countershaft from where he stood while leaning on the No. 5 
tank to the No. 4 filter, which, being in operation, was one of those 
which it was part of his duty to watch. 

Men performing Williamson's duties had no particular place pro- 
vided for them to sit or remain in, and were not required to stay in 
any particular place while "around the filters." Nor were any in- 
structions given them as to the method of doing their work. Each 
was left to select the time. for doing the various things called for by 
his duties and the manner of approach to the particular places which 
his duties made it necessary for him to visit from time to time. 

There was no direct evidence as to Williamson's purpose in leav- 
ing the platform, stepping down into this position between the No. 5 fil- 
ter and the countershaft, and remaining there as stated. It may there- 
fore be conceded, as the plaintiff urges, that the jury might have 
found that he went there either to proceed on his rounds of oiling, 
or to ascertain the amount of water in the No. 5 tank, or to watch 
the work on the No. 5 vat, and thus learn when he could use that 
filter. They could so have found only by inference from the circum- 
stances shown. We think it clear that they might equally well have 
found, by the like process, that he did not go to or remain in the 
position described for any of the purposes ^suggested, or any purpose 
connected with his duties, but was, for the time being, interrupting 
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the performance of those duties and staying in a place of danger 
merely for a purpose of his own, not contemplated as part of his 
duties and not incidental to them. 

The question was rightly left to the jury, unless it can be said, as 
matter of law, that there was no evidence upon which the latter find- 
ing could have been made. The instruction to that effect, which the 
plaintiff requested, could have been justified only upon the plaintiff's 
theory that Williamson could not have been outside the line of his 
duty so long as he was "around the filters" with which his duties in 
that part of the room were concerned. 

[3] We cannot accept this theory as sound. Though in a place 
where his duty requires him to be, a sefrvant may nevertheless so con- 
duct himself as to be outside the scope of his emplo3mient, as, for ex- 
ample, if he undertakes, while there, work different from that which 
he is hired to do, without orders or permission from his employer. It 
may be admitted that actual performance of work at the given mo- 
ment need not be shown, and that, had nothing else appeared, except 
that Williamson was "around the filters" subject to orders and ready 
for any work incumbent upon him at any time, there would have been 
nothing tending to show him outside the line of his duties. Harvey 
v. Texas, etc., Co., 166 Fed. 385, 398, 92 C. C. A. 237. We think, 
however, that what did further appear as to his position and occupa- 
tion at the given moment forbade the instruction requested by the 
plaintiff and required the course taken by the learned presiding judge. 
The question is one for the jury in most cases. Labatt, Master and 
Servant, § 634. 

[4] The third and fourth assignments of error relate to the instruc-, 
tions which were given in submitting the question to the jury. In 
substance these instructions v/ere that, if Williamson went down into 
or toward the vat and stepped on the edge of the storage tank to dis- 
cuss the result of the decision in the Thaw case, and in going there 
went where it was not his duty to go, and for a purpose not contem- 
plated as part of nor incidental to the discharge of his duty, he went 
at his o>yn risk and could not recover, and that if Williamson was 
through with his work, and went down into this place for a purpose 
in no sense connected with his duty, he went there at his own risk, 
and, if injured, his administratrix could not recover, because he was 
not injured while in the line of his duty. 

These instructions are objected to on the alleged ground that they 
amounted to laying down the doctrine that in order to be in the line 
of his duty a servant must at the very time of the accident be actively 
performing some service. But the jury were also instructed that if 
Williamson was going along by the vat in the performance of his duty, 
and if his stop at the vat was an incidental side step or momentary 
halt for the purpose of making a little talk about the Thaw trial, it 
would not be such a complete departure as to prevent recovery as 
matter of law. In view of this instruction, we cannot suppose the 
jury to have been misled in the direction suggested. 

The same instructions are further objected to on the alleged ground 
that, instead of the question submitted, the jury should have been re- 
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quired to say whether or not the master, in the exercise of ordinary 
care, ought to have anticipated that the servant would go to the place 
of injury — if yes, whefher or not that place was reasonably safe. But 
these were questions which the jury could have been required to de- 
termine only upon the assumption that the servant was in the line of 
his duties when injured. We have already held that they were rightly 
left to decide whether he was so or not. 

The judgment of the Circuit Court is affirmed, and the defendant 
in error recovers its costs of appeal. 



SEATTLE ELECTRIC CO. v. HOYDEN, 

(Circuit Court of Appeals, Ninth Circuit July 8. 1911.) 

No. 1,920. 

1. Nboligenge (I 87*) — Contributory Negligence— Cabb Requibed as 

Against Negligence of Another— Mental Capacity. 

In determining the question of the contributory negligence of a plaln- 
tifr injured, primarily, through the tfegligence of defendant, plaintiflTs 
want of mental capacity may be shown and considered, and he can only 
be held to the exercise of such faculties as he is endowed with by nature 
to appreciate and guard against the danger. 

[Ed. Note. — ^For other cases, see Negligence, Cent Dig. | 118; Dec 
Dig. § 87.*] 

2. Street Railroads (§§ 98, 117*) — ^Injtjbt to Pedestrian— Contributory 

Negligence. 

Plaintiff, crossing a street on which there were two street railroad 
tracks near the middle of a block, after passing around a car standing 
on the track nearest to her, was struck and injured by a car on the 
other track moving in the opposite direction. She had seen the car ap- 
proaching, but at a distance of about 400 feet, and there was evidence 
tending to show that it was running at twice its lawful speed, which 
fact she did not know. Held, that she had the right to assume that it 
was not running at an unlawful speed and could not be h^d chargeable 
with contributory negligence as a matter of law. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. S§ 204- 
208, 239-257 ; Dec. Dig. §§ 98, 117.*] 

8. Street Railroads (§ 98*) — Injury to Pedestrian— Contbibutoby Negli- 
gence. 

A pedestrian in crossing a street railway track is not a trespasser on 
the right of way of the street railroad company, nor bound by any strict 
rule of law, as when he approaches a steam railroad crossing, to stop, 
look, and listen, nor to take special precautions to determine whether 
there is danger in going upon the track. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. S§ 204- 
208; Dea Dig. ^98.*] 

In Error to the Circuit Court of the United States for the North- 
em Division of the Western District of Washington. 

Action at law by Lena Hovden against the Seattle Electric Company. 
Judgment (180 Fed. 487) for plaintiff, and defendant brings error. 
AflSrmcd. 

•For other caaea gee lame topic & § NUiiBBB in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexea 
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James B. Howe, Hugh A. Tait, and E. M. Carr, for plaintiflf in 
error. 

Martin J. Lund, for defendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. While attempting to cross a street, 
not at a regular crossing, but near the middle of a block, the de- 
fendant in error was struck and injured by a passing street car. She 
hadl seen the car coming in her direction, but distant, according to 
her testimony, about 475 feet from where she stood. A car going in 
the opposite direction and on the side of the street nearest to her 
had stopped in front of her. She passed around the rear end of it, 
and pame in contact with the car which injured her. In her complaint 
she alleged negligence, in that the car was running at a dangerous rate 
of speed, to wit, at a rate of 30 miles an hour, and without warning 
or signals of any kind. There was evidence tending to show that 
the car was run at a speed of from 20 to 25 miles per hour, and 
greatly in excess of the lawful speed, which was 12 miles per hour, 
and that no warning was given by ringing the bell, or otherwise. At 
the close of the testimony the plaintiff in error moved for an in- 
structed verdict in its favor on the ground that the contributory neg- 
ligence of the defendant in error had been conclusively proven. The 
motion was denied. A verdict for damages was returned in favor 
of the defendant in error. The plaintiff in error moved for a judg- 
ment notwithstanding the verdict, which was overruled by the court. 
Thereupon judgment was entered upon the verdict. 

There was evidence tending to show that the defendant in error, 
although she was of mature age and had lived in Seattle two years, 
and was acquainted with the running of the street cars, lacked the 
intelligence and capacity to care for herself which is possessed by the 
average adult person of ordinary understanding andl intelligence. 
On that ground the court below denied the motion for nonsuit and, 
after the submission of all the evidence, denied the motion for a per- 
emptory instruction to the jury to return a verdict for the plaintiff 
in error. 

The plaintiflf in error contends that there was no evidence to war- 
rant the jury in finding negligence on its part. This contention is 
not sustained by the record. We are not called upon to deal with the 
weight of the evidence. It is sufficient to point to the fact that there 
was testimony tending to show the high rate of speed of the car, 
already mentioned, and the failure to give warning or signals. 

But it is said that the court erred in denying an instructed verdict 
on the ground of the contributory negligence of the defendant in 
error, and it is urged that, the defendant in error having seen the 
car before attempting to cross the street, it was her duty to look out 
for it, and that in crossing as she did she was negligent as matter 
of law. Ordinarily the question of contributory negligence is to be 
determined by the jury from all the facts and circumstances of the 
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particular case ; but there are cases where the standard of duty is 
fixed, and is defined by law, or where but one inference is deducible 
from the admitted or proven facts. In such a case it is the court's 
duty to withdraw the question of negligence from the jury. We are 
to inquire whether this is such a case. 

[1] On the question of the contributory negligence of the defendl- 
ant in error as affected by her mental condition, counsel for the plain- 
tiff in eiTor contend that all adult persons possessed of sufficient 
intelligence to go about the streets without the necessity for guardian- 
ship to keep them out of harm's way should be held to a uniform 
rule of responsibility for contributory negligence, for the reason that 
it would be impracticable to frame varying rules of responsibility 
for varying degrees of intelligence, citing Worthington v. Mencer, 
96 Ala. 310, 11 South, 72, 17 L. R. A. 407, But in Baltimore & 
Potomac R. v. Gumberiand, 176 U. S.,232, 20 Sup. Ct. 380, 44 L. 
Ed. 447, the Supreme Court announced a broader doctrine of limita- 
tion of responsibility for contributory negligence in such cases, and 
said : 

"In determining the existence of such 'negligence, we are not to hold the 
plaintiff liable for faults which arise from inherent physical or mental de- 
fects or want of capacity to appreciate what is and what is not negligence, 
but only to hold him to the exercise of such faculties and capacities as he is 
endowed with by nature for the avoidance of danger. The defendant is pri- 
marily liable for his own negligence and can only escape liability for nonob- 
servance of such precaution as his observation or the experience of others 
teaches him to be necessary, by proving the accident would not have occurred 
if the plaintiff had taken such precautions as his own observation and ex- 
perience had taught him to be necessary." 

The instruction of the court to the jury to which error is assigned 
was in harmony with the views thus expressed! by the Supreme Court. 

[2] But, aside from the question just discussed, an examination of 
the record in this case does not convince us tHat under all the facts 
and circumstances the defendant in error, even if she had been pos- 
sessed of ordinary capacity and intelligence, in proceeding across 
the street as she did was so imprudent that her conduct constituted 
negligence as a matter of law. Before attempting to cross the street 
she had observed, as she testifies, the car which subsequently injured 
her approaching, but at a distance of approximately 500 feet. With 
the car at that distance, she might well have exercised less care and 
watchfulness without the imputation of negligence than would have 
been required of her had the car been nearer. She estimated that 
she would have ample time to cross the street safely before the car 
could travel the intervening space. Her estimate, according, to her 
testimony, would have been correct if the car had been running at 
a lawful rate of speed. She testified that she did not observe the 
speed of the approaching car, and there is no evidlence to the con- 
trary. She had the right to assume that it was not proceeding at an 
unlawful rate of speed. 

[8] A pedestrian in crossing a street railway track is not bound 
to take such precautions as are demanded of one who crosses a rail- 
road track. He is not a trespasser on the right of way of the street 
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car company. He is not bound by any strict rule of law, as when 
he approaches a steam railroad crossing, to stop, look, and listen, or 
to take special precautions to determine whether there is danger in 
going upon the track. Robbins v. Springfield Street Railway, 16S 
Mass. 30, 42 N. E. 334; Finnick v. Boston & N. C. St. Ry., 190 
Mass. 382, 77 N. E. 500; Detroit United Ry. v. Nichols, 165 Fed 
289, 91 C. C. A. 257; Tacoma Street Ry. Co. v. Hays, 110 Fed. 496, 
49 C. C. A. 115; Callahan v. Philadelphia Traction Co., 184 Pa. 425, 
39 Atl. 222. 
The judgment is affirmed. 



EXCELSIOR DRUM WORKS et al. ▼. BORTEL et aL 
(arcuit Court, N. D, New York. July 27, 1911.) 

1. Patents (§ 39*) — ^Inventiow. 

In making a structure having two adhering: layers of wood reueer or 
other material in strips, the placing of the strips so as to break Joints 
does not constitute patentable novelty or invention; such construction 
being old in the mechanical art generally. 

[Ed. Note. — For other cases, see. Patents, Cent Dig. § 46; Dec. Dig. § 
89.*] 

2. Patents (§ 328*) — ^Invention— Hobns roB Talking Machines. 

The Rugglero and Bougiomo patent, No. 770.024. for a horn for phono- 
graphic and similar machines, composed of separate layers of fibrous 
material in longitudinal strips so arranged as to break joints, and the 
Cunnius patent, No. 784,385, for a trumpet for talking machines similarly 
constructed, preferably of wood, are both void for lack of patentable in- 
vention in view of the prior art; also hel^ not infringed. If conceded 
validity. 

In Equity. Suit by the Excelsior Drum Works, Lipman Kaiser, 
and Alfred R. Cunnius against Albert B. Bortel and Charles I. Bortel, 
trading as the Wooden Phonograph Horn Company. On final hearing. 
Decree for defendants. 

Martin & Jones (Howard S. Okie and John P. Cr6asdale, of^ 
counsel), for complainants. 

Howard P. Denison, for defendants. 

RAY, District Judge. The complainant, Lipman Kaiser, owns 
United States letters patent to Ruggiero et al., No. 770,024, dated 
September 13, 1904, and the complainants Lipman Kaiser and Al- 
fred R. Cunnius own the patent to Cunnius, No. 784,385, dated March 
7, 1905. The complainant Excelsior Drum Works is sole and ex- 
clusive licensee under both patents. 

The defendants are the makers and sellers of horns at Syracuse, 
N. Y., for phonographic and other similar machines, and the patents 
in suit relate to horns used for the same purpose. Claim 1 of the 
Ruggiero patent is in issue here, and reads as follows: 

'*l. A horn for phonographic and similar machines, composed of separate 
layers of fibrous material, each of eaid layers being composed of separate 

*Vor oth«r eases see same topic & \ mumbkb In Dee. Jb Am. Digs. 1907 to date. & Rep'r Indexes 
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longitudinal ttrlpB arranged so aa to break joints, substantially as shown 
and described." 

In the specifications the patentees say of their alleged invention: 

'This invention relates to horns for phonographic and similar machines 
and the object thereof is to provide a horn for machines of this class which 
will do away with the mechanical, vibratory, and metallic sound usually pro- 
duced in the operation of such machines and also produce a full, even, and 
continuous volume of sound, in which the articulation will be clear, full, and 
distinct The invention is fully disclosed in the foUowing specification, of 
which the accompanying drawings form a part, in which the separate parts 
of our improvement are designated by suitable reference characters in each 
of the views, and in which Figure 1 is a perspective view of our imfiroved 
phonographic horn; Fig. 2, an eud view thereof, and Fig. 3 a longitudinal 
se^ion. In the practice of our invention we provide a horn a, composed of 
separate layers of longitudinally-arranged stiips, a^, said strips being pref- 
efably composed of wood or similar fibrous material. In the construc- 
tion shown three of the separate layers are employed, as shown at oA, 
and each of said layers is composed of six of the separate and longitudinally- 
arranged strips 02. The separate layers as, which malse up the born a^ may 
be secured together at the edges by glue or in any suitable way, and in prac- 
tice said layers are preferably formed separately and inserted into each other, 
or the outer layer is first formed and the second and third layers Inserted 
thereinto, and in this operation the outer surface of the second and third lay- 
ers are covered with any suitable glue or adhesive material, and the separate 
parts or layers of the horn are thus securely held together and make up,' in 
effect, a single homogeneous construction. Instead of forming the separate lay- 
ers separately and inserting one within another, as hereinbefore described, the 
Inner layer may first be formed and the separate longitudinal strips of the 
second layer secured thereon, after which the separate longitudinal strips of 
the outer layer may be secured in position, and in either event the separate 
layers are so connected as to break the joints thereof, as clearly shown in 
Figs. 1 and 2. In the smaller end of the 'horn a is secured a short tube b, 
which is larger at its outer than its inner end, and this tube is also composed 
of wood or similar fibrous material and is intended to strengthen the smaller 
end of the horn, apd in practice I secure oi\ the smaller end of the horn a 
sleeve c, which is preferably composed of metal and which is also intended 
.to give strength to the smaller end of the horn and facilitate the attach- 
ment of the horn to the machine without injury to the smaller end of the horn. 
It will be understood that the general form of the horn may be the same 
as other devices of this class, and the larger end thereof may be bell-shaped. 
if desired, and the connections of the horn with the machine is made in 
the usual manner. By means of our improvement we provide a horn for the 
puri)ose specified which will produce a constant and continuous volume of 
sound, in which the articulation will be clear, full, and distinct and whicb 
will not produce the mechanical, vibratory, and metallic sound usually pro- 
duced by instruments of this class as heretofore constructed." 

Claim 2 of the Ruggiero patent (not in issue here) reads as follows: 

^, A horn for phonographic and similar machines, com];>o8ed of separate 
layers of fibrous material, each of said layers being composed of separate 
longitudinal strips arranged so as to break joints, and the smaller end of 
the horn being provided with a tube of fibrous material which is secured 
therein, substantially as shown and described." 

This differs from claim 1, in that the small end of the horn is 
provided with a tube of fibrous material. 

Claims 1 and 2 of the Cunnius patent are in issue, and read as 
follows: 
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"1. A tmmpet for talking macbines, comprising a conlcally-taperlng body 
composed of a number of layers, the outer layer being composed of tapering 
strips separated by spaces tapering Inwardly from the larger end of said 
body, a relnforclng-rlm surrounding the body at said larger end, and filling- 
pieces retained by said rim and extending inwardly Into said, tapering spaces. 

'*2. A trumpet for talking machines, comprising a conlcally -tapering body 
made of layers of tapering strips, the strips of each layer being separated by 
spaces tapering Inwardly from the larger end of the body and breaking 
joints with the strips of the adjacent layer, an outer relnforcing-rim sur- 
rounding the body at the larger end thereof, fiillng-pleces retained by said 
rim and extending inwardly into the tapering spaces of the outer layer, and 
similar fllling-piecea Inserted in the spaces between the stripo of the inner 
layer." 

The patentee says of his invention: 

This invention relates to an improved tmmpet for talking machines of all 
kinds which combines lightness with strength and resistance against Injury 
by being dropped or from other causes, always preserving its original shape 
and appearance ; and the invention consists of a trumpet for talking machines 
comprising a conically-tapering body composed of a number of layers, the 
outer layer being composed of tapering strips separated by spaces tapering 
inwardly from the larger end of said body, a reinfordng-rim surrounding 
the body at said larger end, and filling-pieces retained by said rim and ex- 
tending Inwardly into said tapering spaces. ^ ^ * My improved trumpet 
is made of conical shape and of thin strips, preferably of wood, which taper 
from the mouth to the inner small end. The body of the trumpet is made of 
two superposed layers of tapering strips aa' the strips a of the inner layer 
breaking joints with the strips a' of the outer layer, as shown clearly in Fig. 
2. The tapering strips are diminished in width toward the smaller end of 
the trumpet, some of them being terminated at some distance from the 
same, while others run through, so as to form a small tubular end e. The 
small end of the trumpet is surrounded by a layer d of waterproof material — 
such as Japan cloth, hard rubber; or other suitable material — ^whlch serves 
as a handle for the trumpet and also for reinforcing the ends of the tapering 
strips at the small end of the trumpet. The outer end or- mouth of the 
trumpet Is reinforced by an exterior rim r of wood or other suitable material, 
and the spaces between the exterior strips adjacent the rim are ornamented 
by short rounded-off strips or filling-pieces p, that impart a conical edge to • 
said strips, and thereby an ornamental ai^earance to the outer wider end 
or mouth of the trumpet Filling-pieces p' are also Interposed between the 
strips of the inner layer in the same manner, as shown in dotted lines in 
Fig. 1. The rim r holds the short filling-pieces pp' and the layers of taper- 
ing strips aa/ in position and imparts increased strength and finish to the 
mouth of the trumpet The filling-pieces form a uniform continuous support 
for the reinforcing-rlm r, serving thereby, in addition to the rim, for strength- 
ening the outer end or mouth of the trumpet As the trumpet is preferably 
made throughout of wood, it acts in the nature of a sounding-board and 
transmits the sounds spoken into the same in a better manner than the hard 
rubber or other trumpets used heretofore for talking machines and the like. 
Besides, the trumpet is more durable, as it can be dropped without injury 
or denting of the same, and it is also cheaper than the usual trumpets of 
brass and similar material." 

It will be noticed that both claims of the Rugg^ero patent are 
confined to a horn composed of separate layers of fibrous material, and 
that each of the layers is composed of separate longitudiinal strips so 
arranged as to break joints. It will also be noticed that the patentees 
say: 

''It will be understood that the general form of the horn may be the same 
as other devices of this class, and the larger end thereof may be bell-shaped 
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if desired and the connections of the horn with the machine is made in the 
osnal manner." 

The horns shown in the drawings are made of straight strips made 
in a triangular form, and, while the specifications say nothing of a 
round horn, I assume one was intended, as Fig. 2 shows thia, and, if 
not round, it would be difficult for the strips of the one layer to 
break joints with those of the next layer. With thin strips of wood 
or other fibrous material this form is easily obtained. It is also easy 
to see that the patentee had in mind and in fact refers to horns 
made bell-shaped at the outer end. This shape is easily obtained with 
such material, as is well le'own, by simply slitting the outer end of the 
strip at the large or outer end of the horn, and bending them out- 
wardly. The open spaces thus formed are covered and closed by 
the next layer made to break joints. Instead of merely slitting, 
triangular pieces may be cut out and removed if desired, and the 
opening covered by other strips or by the next layer properly cut. 

The quotations from the specifications of the Cunnius patent de- 
scribe what Ruggiero clearly had in mind, although Cunnius' horn 
is a conically tapering body, but it is made or formed in the manner 
already described. He has "a reinforcing-rim surrounding the body 
at said larger end (of the horn) and filling-pieces retained by said rim 
and extending inwardly into said tapering spaces." Round peach bas- 
kets, common in all markets and groceries, formed of strips of wood 
coming together at the small end and fastened or held by a reinforcing 
hoop or rim, and also having a reinforcing rim at the large or flaring 
end or top of the basket, are so common and well known that, having 
seen one, a correct idea of the structure of the Cunnius horn is at 
once in mind. True, in the horn the open spaces of the peach basket 
structure are closed by other strips, but this is matter of detail merely. 
The filling strips of the Cunnius patent may overlap the main strips or 
be inserted in the open spaces and glued. You may have two or more 
layers, the one structure inserted within the other. Having in mind 
the old speaking trumpets of metal and its uses, well known, I fail 
to find anything approaching patentable invention in either of the 
horns described in these patents, unless it be the putting together of 
the strips of fibrous material so as to form a horn composed of wood 
or other fibrous material. But this was clearly shown and described 
in the prior art, except that one layer was not inserted within another 
so as to break joints therewith. 

Prior Art. 

When the application for the Ruggiero patent was filed, it had five 
claims, viz. : . 

"1. A horn for phonographs and similar machines, composed of separate 
layers of fibrous material* substantially as shown and described. 

"2. A horn for phonographic and similar machines, composed of separate 
layers of fibrous material, each of said layers being composed of separate 
longitudinal strips, substantially as shown and described. 

'*3. A horn for phonographic and similar machines, composed of separate 
layers of fibrous materials, each of said layers being composed of separate 
longitudinal strips, and the smaller end of the horn being provided with a 
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tube of flbrotu material which la aecared therein, substantially at shown 
and described. 

"4. A horn for phonographic and similar machines, composed of separate 
layers of fibrous material, and In the smaller end of which is secured a re- 
inforcing tube of fibrous material substantially as shown and described. 

"5. A horn for phonograph and similar machines, composed of separate lay- 
ers of fibrous s material and in the smaller end of which is secured a rein- 
forcing tube of fibrous material, said smaller end being also closed by a metal 
sleeve, substantially as shown and described." 

These claims were rejected July 27, 1904, by a communication as 
follows : 

'This application has been duly examined. It Is old in this ai;t to con- 
struct a horn or megaphone from a layer of strips of fibrous material. See 
Meyers, April 10, 1900, 647,147 aSl— 27), or VlUy, Sept 29, 1903, 739,954 aSl— 
27). It is not believed that it would constitute invention to multiply the lay- 
ers and to make the horn of two or more layers of strips instead of one layer 
of strips. The patent of Meyers, dted, and the patents of Merriman April 4, 
1899, 622,379 (181—27), and Frost, July 8, 1884, 301,711 (46 Toys sounding), 
which discloses sleeves for the smaller end of the horn or megaphone and, it 
is held that it could not constitute invention to make this element of construc- 
tion from fibrous material, the acoustic properties of fibrous material being of 
course well known. The claims must be rejected for want of patentable in- 
vention and novelty in view of the patents cited above as constructed." 

[1] The present claims were then substituted and the idea of 
and provision for breaking joints was inserted, and then the sub- 
stituted claims were allowed. So arranging that the two layers of 
strips break joints seems to have been held a new and novel idea and 
a structure composed of two layers of wood, the one layer breaking 
joints with the other, seems to have been deemed patentable. Such 
structures have been old for more than a century. In the Meyers 
patent of April 10, 1900, No. 647,147, which invention the specifica- 
tions say '^relates to sound transmitters or disseminators for pho- 
nographs, megaphones and similar machines; and the objects of the 
same are to produce a device designed to be attached to any ordinary 
sound-producing instrument and which will project or disseminate 
the sound in all directions radially from the instrument," we are shown 
both the straight and bell-shaped horn, which are made of a fibrous 
nonmetallic material, and says Meyers : 

"As shown in Figs; 3 and 4, the horn or tube which I may use is made 
of cardboard or similar light and durable material, and such tubes may 
be made to occupy but little space in shipping, and at the same time be 
Inexpensive and very efficient in use. When thus made, I take a piece of 
cardboard and score or crease it at intervals, or a sufficient number of strips 
22 of cardboard or similar material and lay them edge to edge and attach 
to one or both faces thereof a piece of textile fabric ^j, permitting one edge 
24 of the fabric to project beyond the outer strip of the series. This edge 
may be readily gummed, so that the tube can be readily finished by moisten- 
ing the gummed edge and attaching it to the opposite edge to complete the 
tube, or I may use other means for securing the edges. These tubes may 
thus bo shipped flat or folded and can be easily made up by the purchaser. 
To make the tubes easily attachable to the reproducer-nipples any suitable 
number of spring-fingers 2$ may be connected to the small end of the tube, 
and a wire ring 26 may be inserted into the large end of the tube to give 
the necessary strength to the device, or I may use a flat or flanged ring for 
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tbe end of the tube. Tnbee made in this way may hare a coating of aluini- 
num paint or bronze to give them a metallic luBter. I have found that 
tubes or horns made of a non-metallic material have a tendency to obviate 
the screeching sound so common in phonographs, and, besides, their lightness 
in weight makes them particularly desirable for my purpose." 

It thus appears that the objections to the metallic horn were well 
known, and that it was also taught by Meyers that the use of a fibrous 
material such as cardboard would do away with these objections. 
His horns were bell-shaped as well as straight and composed of "a 
sufficient number of strips 22 of cardboard or similar material" placed 
edge to edge and united by strips or a covering of some textile fabric. 
He inserted a wire ring 26 in the large end of the horn to give the 
necessary strength, or he says, "I may use a flat or flanged ring for the 
end of the tube"; also, "tubes made in this way have a coating of 
aluminum paint or bronze to give them a metallic luster," In Meyers, 
instead of using two or more layers of fibrous material, the one within 
the other and breaking joints, a layer of textile material was used, 
glued on, which covered the joints of the cardboard strips. This 
horn had the advantage of being collapsible, the rings mentioned, when 
in place, holding the frame rigidly in position. It is obvious that a 
substitute of wood or other fibrous material would have served the 
same purpose as the textile fabric, except its use would have made 
the horn noncollapsible. I do not think the substitution discloses 
patentable invention. 

In patent to Villy. No. 739,954, dated September 29, 1903, he shows 
and describes a bell-shaped horn in his cut, and says : 

"I make the end a of trumpet-like or curved configuration with an enlarged 
outer end and a smaller end at the interior of the conoiduMike form. I 
make this enlarged and trumpet-Uke device by employing a series of strips }> 
of paper, wood, linen, or other preferably flexible material, the foundations 
of which I prefer to make of linen or the like^" etc. 

Also : 

•The outer ends of the segmental -like strips I prefer to protect by a bent 
or turned over edging d of metal making the connection rigid by pressing a 
portion of the strip of metal or other binding material into the edge of the 
paper or the like foundation." 

In the patent to Merriman of April 4, 1899, No. 622,379, he says : 
"The body portion of my megaphone consists of a conical tube 2 of the 
usual or any approved construction it being ordinarily made of leather, 
board, chemical fiber board or analogous material. * * * At the opposite 
or large end of the body portion of a megaphone it has been customary to 
attach a stiffening and strengthening rim of wood or metaL" 

He also describes his rim. At the small end he has a metallic 
tube which is made "of such size and taper that it will fit closely 
around the small end of the body portion 2!' The parts are assembled 
by slipping the one within the other. The body of this horn is not 
double its entire length, but there is clearly suggested a horn of more 
than one layer of material especially when made of strips. The 
patent to Sheble of May 10, 1904, No. 759,639, describes the objection 
to metal horns fully, and overcomes, or s^eks to overcome, same by 
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covering the horn of sheet metal with a woven fabric, same being 
glued to the metal portion. 

The patent to Hogan of May 7, 1901> No. 673,396, shows a horn 
or trumpet for phonographs, the main body of which is made of a 
sheet of celluloid, ising glass, gelatin, or the like; "the sheet being 
so cut that when its edges are brought together it takes the required 
shape." "The outer .or layer end of the trumpet thus made is slightly 
flared. * ♦ * A collar or bell D, of sheet metal is employed to 
form the finish or outer end of the trumpet," and this bell portion 
has a sleeve or extension, and the body portion is slipped through 
this so that the one shuts or closes upon the other. 

The patent to Smith of March 6, 1900, shows and describes a" horn 
in this art made in tapering sections fitting one within the other 
successively, and having a flaring bell-shaped end. These sections 
are m.ade of sheet metal or other hard substance (might be of wood 
or cardboard), and the elbow of the horn is connected with the tubular 
end of the reproducer through "a sleeve or lining of fibrous or hard 
but practically nonresonant material whereby all metallic, foreign, or 
rattling sounds of the machine are eliminated from the amplifier," 
He also says the large end section or bell portion may be of metal, 
in which case he prefers to interpose a tubular lining. The prior art 
clearly taught the ' construction of horns of this description made 
of strips and also of sections of wood, cardboard, and the like material, 
and also taught the reason for the use of such material. It also 
taught the construction of same with a bell-shaped end. It taught 
the double construction, one part within another, and also the rein- 
forcing rings to maintain the strips in place. Prior publications taught 
the construction of a horn with a series of layers of thin wood or 
veneer glued together, and this was practiced long before the patents 
in suit were applied for. The prior art did not point out specifically 
the construction of the patents in suit, or state that a horn made of 
thin strips of fibrous material suitably cut and glued together might 
be reinforced and strengthened by building another on the outside 
with the strips thereof so arranged as to break joints with those of 
the first, as we would lay shingles on a house or double board a bam 
or other structure. 

August 17, 1901, one John C. Zeigenborn filed an application for a 
patent, in which he said: 

"As shown In the drawings the horn A is preferably composed of an inner 
layer of veneer a, an outer layer 6, and an intermediate layer c, although any 
desired numbers of layers may be used. In constructing the horn, the sheets 
of veneer are cut into triangular shape, substantially as shown In Figs. 3, 4, 
and 5, and wrapped successively around a suitable conical -shaped form (not 
necessary to be shown), and securely glued together. The meeting edges of 
each layer are beveled and lapped to effect a tight and firm joint as indicated 
at ({ in Fig. 2. ♦ ♦ ♦ The inner layer a and intermediate layer o are 
composed of comparatively soft wood, preferably white wood, and the outer 
layer h is composed of harder wood, preferably mahogany. The inner and 
outer layers have their grains extending lengthwise of the horn, and the in- 
termediate layer haa its grain extending transversely as will be seen by 
reference to Figs. 3, 4, and 6." 
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He made and amended claims accordingly: 

^ As an Improved article of manufactnre, a horn for phonographs and 
analogous sound- reproducing machines, consisting of a conical shell com- 
posed of an inner and >an outer layer of veneer, each disposed with its grain 
extending lengthwise the horn, and an intermediate layer disposed with its 
grain extending transverse the horn, the inner and intermediate layers being 
of one kind of wood and the outer layer being of another kind as set forth. 



"10. A horn for phonographs and analogous sound-reproducing machines, 
comprising a plurality of conically bent sheets of veneer united telescopically 
and contiguously, said sheets each having its meeting edges beveled and 
lapped one upon the other and securely united, and bands surrounding the 
ends of the horn to securely bind the sheets together substantially as de- 
scribed." 

This application was denied on the prior art. 

[2] With this prior art before me, it is impossible for me to see 
any patentable invention disclosed by the improvements in this art, if 
any, by either of the patents in suit. The application was denied until 
the feature of breaking joints in the successive layers of wood was 
introduced. That this did not introduce patentable novelty, or even 
novelty of any kind into this application, has been decided in this 
circuit. Brunswick-Balke-Collender Co. v. Phelan Billiard Ball Co., 
79 Fed. 85, 87, 24 C. C. A. 451. The syllabus is as follows: 

"The Collender patent, No. 228,879. for a pool-ball frame with rounded In- 
terior and exterior corners, and made of layers of wood bent into triangular 
shape, and glued or fastened together, the layers preferably brefiking Joints, 
Is void, as being the result of mere mechanical skill. 76 Fed. 978, affirmed." 

The court said : 

"The second claim Is for a frame of curved or rounded corners, and made 
of a series of layers or veneers of wood, glued or fastened together, and 
bent into triangular shape. Preferentially, the ends can be Joined together 
at different places on the frame, so as to break Joints and secure greater 
strength. The novelty, in addition to the rounded corners, consists in the 
method of construction, whereby additional strength is Imparted to the frame. 
U would hardly be claimed that the described mode of construction by layers 
of wood Joined together is a new method of making any wooden article 
or structure, but it undoubtedly was a new method of making this article; 
and it made the frame stronger, and less liable to crack or to be strained 
at the corners. In like manner, the iron curve of the wagon reach in Hicks 
V. Kelsey, 18 Wall. 670, made a better, more durable, and more solid wagon 
reach than the pre-existing reach, which had a wooden curve, with or with- 
out strengthening straps of Iron. But these advantages, the court thought, 
resulted from superiority of construction, and were the product of mechanical 
Judgment in regard to the use of materials. The improvement in this case 
is of the same mere mechanical character. The decree of the Circuit Court 
la affirmed, with costs." 

Within well-known rules of construction these patents, in view of 
the prior art and publications, are and must be limited to the precise 
construction shown and described. So limited, this, defendant or these 
defendants do not infringe. 

Defendants' Horn. 

. The defendants' horn proper is made of a single piece of thin wood 
cw cardboard or other like material so cut or slitted at its outer or bell- 
190F^-d 
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shaped end that the slit portions may be bent or curved outwardly to 
form the bell shaped portion. In so cutting or slitting triangular pieces 
may be cut out entirely. These open spaces, when the main body is 
bent into shape, may be filled by triangular sections glued in, or first 
filled in this way, and then another or added section may be glued 
on in such position as to break joints thus adding to the strength 
of the horn. But this is mere mechanical skill well known and, as 
seen, held by the Circuit Court of Appeals in this circuit, Wallace, 
Lacombe, and Shipman, to fall short of patentable invention even if 
a new mode of construction as applied to the particular art as it was 
in that case. The probability is that those judges had seen a house 
covered with wooden shingles breaking joints so as to shed water 
and at the same time bind the roof more firmly as one whole; or a 
bam boarded in the ordinary manner with batten strips added, cover- 
ing the cracks between the boards put on side by side, so as to break 
joints with the foundation boards nailed to the framework; or a 
brick or stone wall where masons for centuries have so laid the stone 
and brick as to break joints, and thus bind and prevent the wall 
from falling to pieces. Fig. 4 of Meyers patent of 1900, No. 647,14?, 
plainly shows this idea of breaking joints, although the one layer was 
of cardboard and the other of some textile fabric. So to fill in a 
triangular space with a triangular piece of wood or metal of suitable 
size is not, to my mind, such a discovery in this century as to entitle 
one to a patent for so doing and applying it in this particular art 
It may have been entirely new to Ruggiero and Cunnius and the 
examiners in the Patent Office, but was old in this art and old in the 
mechanical art generally, especially carpentry and Cabinet making, so 
old that an intelligent court should take judicial notice of it. In any 
event it is so proved in tliis case. 

The application for the Ruggiero patent was filed June 24, 1904, 
and that for the Cunnius patent October 11, 1904, and there is no- 
proof carrying the date of their discoveries, alleged inventions, bade 
of those dates respectively. From 1900 to 1907 John C. Zeigenhorn 
was engaged in the manufacture of wooden horns of this description 
and for use in this art at Syracuse, N. Y., and in 1907 he sold out 
his business to these defendants. Commencing in 1901, Zeigenhorn, 
defendants' predecessor in business, made and sold wooden horns for 
use in this art of three-ply veneer and some of two-ply with the 
joints of the layers overlapping or broken ; that is, the ends of each 
layer where they came together were beveled so that one beveled end 
overlapped the other beveled end. The joints of the one layer were 
at a different point from the joints of the next layer. In other words, 
the different layers broke joints with each other. He also added to the 
horn proper veneer strips on the outside and his horn had a bell- 
shaped end — small to be sure — ^but this goes to degree only. He 
also made a horn composed of separate longitudinal strips so arraneed 
as to break joints. (See Exhibit Zeigenhorn No. 3.) The 
Exhibit Zeigenhorn No. 1 is made of three layers of wood or fibrous 
material, tapering strips of light and dark wood, and these break 
joints as an examination of the exhibit shows. He also had a wooden 
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rim on the outer or large end of these horns. All is plainly shown 
by the evidence of Zeigenhorn, Andrew S. White, Ross L. Andrews, 
and horn Exhibits 1, 2, and 3 made by Zeigenhorn as well as by Fig. 
2 of Zeigenhom's application for a patent. To give additional 
strength, Zeigenhorn so cut his wooden veneer as to have the grain o£ 
the wood extend lengthwise in the inner and outer layers and trans- 
versely in the intermediate layer. These horns were all round, and 
had a small tubular end for connecting: the horn proper with the 
machine. The strips of Meyers and Mitchell extending from end to 
end of the horn and with the overlapping fabric forming the main body 
of the horn and the strips of Villy extending the entire length of the 
bell portion of his horn and the construction of Zeigenhorn are sub- 
stantially identical with that of the patents in suit. There is change 
of form and degree, but not of principle of construction. 

Hence, taking the horn made and sold by the defendants and com- 
plained of here, we find that it follows the prior art, excluding 
Ruggiero and Cunnius, substantially and closely, except that its longi- 
tudinal strips do not extend the entire length of the horn as is the 
case in some of the prior art. In both Ruggiero and Cunnius they 
describe, show, and claim a horn made of strips which extend the 
entire length of the body of the horn proper. Ruggiero is a sub- 
stantial duplication of what Zeigenhorn, defendants' predecessor in 
business, was making and selling in 1901, 1902, and succeeding years,, 
and long before Ruggiero applied for his patent. The enlargement 
of the outer end of the horn in the manner shown by Cunnius does 
not disclose patentable invention in view of the prior art and anal- 
ogous arts. The horn now made by defendants is not made up of 
strips running substantially the entire length of the horn, and, even 
if Rug^giero and Cunnius disclose patentable invention, in view of the 
prior art, they are confined to what is shown and described, and de- 
fendants do not infringe. In view of the prior art, they have the 
right to make the bell portion by slitting and inserting and making 
same of two or more layers. And, as we have seen, they do not in- 
fringe by making these layers break joints as the ordinary mechanic 
would do. I have not referred to the ornamental features of either 
horn. Neither Ruggiero nor Cunnius have a design patent. Naturally 
they would so cut and shape the strips as to make the horn attractive 
in appearance if possible. Defendants have the right to do the same 
thing even if they copy the shape of the Cunnius horn. It is not 
enough that a thing should be new in the sense that the shape and 
form in which it is produced or put on the market should not have 
been known before, and that it should be useful, but it must under 
the Constitution and patent laws amount to an invention or a dis- 
covery. Hill V. Worster, 132 U. S. 693, 10 Sup. Ct. 228, 33 L. Ed. 
502; Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. 1042, 29 L. Ed, 
76. As stated, we have no new idea or principle or discovery as 
distinguished from mere mechanical skill in either Ruggiero or Cun- 
nius. No new function performed; no new or improved result. 
Simply a change of form to an extent perhaps, and to an extent,. 
in some details, a thange in mechanical construction (but nothing^ 
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new in the mechanical art). This is not invention. Atlantic v. Brady, 
107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438, and numerous cases. 

I hold in view of the prior art that the patents in suit are invalid 
as failing to disclose patentable invention, and that, conceding validity 
and giving to them the very narrow and limited construction to which 
they are entitled, defendants do not infringe. 

There will be a decree dismissing the bill, with costs. 



JOHNSON v. JOHNSON. 
(Circuit Court, D. New Jersey. September 11, 1911.) 

1. Patents (| 240*) — Infringement— Impbovement Patents, 

Where a patent sued on and one alleged to infringe are not pioneer pat- 
ents and do not embody a primary invention, but are both only for Im- 
provements on the prior art, and defendant's machine can be differenti- 
ated, the charge of infringement cannot be maintained. 

[Ed. Note.— For othw cases, see Patents, Cent Dig. { 379; I^ec. Dig. § 
240.*] 

2. Patents (§ 328*) — ^Intbinqement— Tennis Coubt Mabkeb. 

The Johnson patent, No. 850,936, for an improvement In tennis court 
markers, is an Improvement patent only, .«iud, if conceded invention over 
prior structures, must be narrowly construed, and is not infringed by the 
machine of the Johnson patent. No. 929,597. 

In Equity. Suit by William A. Johnson against Adolph Johnson 
for infringement of letters patent No. 850,936, granted April* 23, 
1907, to complainant, for improvement in tennis court markers. 
On final hearing. Decree for defendant. 

E. W. Marshall, for complainant. * 

Ewing & Ewing (George H. Gilman, of counsel), for defendant. 

RELLSTAB, District Judge, The complainant is the patentee. 
In his application for such letters patent he declares the object of 
his invention "is to provide a simple and efficient apparatus for 
marking lines upon a surface, such as a tennis court, football field, 
etc." Claims 2, 4, and 6 alone are involved in this suit. They are 
as follows: 

"2. A receptacle, a running-gear therefor, a brush and a flexible connection 
between the receptacle and the brush." 

"4. A wheeled receptacle adapted to be moved across a surface, an outlet 
pipe, a brush associated with said pipe, the brush being arranged to bear 
upon said surface, and means for producing a constant pressure qf said brush 
upon the surface." 

*'6. A wheeled receptacle, a handle therefor, an outlet valve connected with 
said receptacle, a brush, a hollow flexible connection between the valve and 
the brush, and means for operating said valve from the handle." 

The alleged infringing machine is made under letters patent No. 
929,597, issued to defendant July 27, 1909. The applications for 
both these patents encountered opposition in the Patent Office. 

The claims of complainant corresponding to those in suit, with 

- .> ■ ' ■ ' ■ ■ ■■ ■ .. . ■ ■ 
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others, were rejected on Jakob, No. 776,329, November 29, 1904. 
Subsequently claims 2 and 6, without amendment, and claim 4, 
after inserting "constant" before "pressure," were allowed. De- 
fendant's claims were rejected on complainant's patent, but after 
reconsideration were allowed without amendment. 

The defenses are the usual ones of invalidity and noninfringe- 
ment. A number of patents were set up as anticipations. Only 
two, however, were discussed and relied upon at the argument: 
British patent No. 14,837, granted to Frank S. Mitchell in 1892; 
and the Jakob patent, already mentioned. These four devices all 
employ a tank to hold the marking fluid, mounted on a wheeled 
carriage easily moved over the surface to be marked; an outlet 
pipe attached to this tank, which leads to the marking element; 
and valves in the outlet pipe to control the passage of the fluid. 
The alleged invention in each of these devices subsequent to Mitch- 
ell's is confined to the marking element and the means of carry- 
ing the fluid to it from the tank or receptacle. 

The prior art showed that the marking was done either by scat- 
tering a dry material onto the ground, or, when liquid was used, 
prior to the advent of the Mitchell patent, impressing it on the 
ground by rolling a wet tape or wheel rim over it. The Mitchell 
device — the pioneer, so far as disclosed by the record — ^introduced 
the use of a circular or flat brush as the marking element. The 
marking fluid passed from the tank into the brush through an out- 
let tap, and on and into the ground to be marked by bringing the 
extremities of such brush into contact with such surface, and keep- 
ing it in regular contact therewith, by the assistance of a spring 
so placed as to bear downwards upon the stock of such brush. 
Mitchell, in setting forth the prior art, stated : 

"Hitherto in sncli markers it has been generally customary to lay down 
the marking liquid by means of a traveling band or reTolving wheel." 

And in stating his invention, its purpose, and the method of 
operation, he said: 

"This invention consists essentially In constructing the marker with a re- 
volving or other brush which will force the marking liquid well into the 
ground over which it travels, the brush being held in contact with the ground 
by a spring oi weight ^ * ^ The marking liquid is applied to the per- 
iphery of the brush as it rotates by the tap G, this tap is provided with a 
lever g attached or connected to the chain or cord B so that when the brush 
is raised out of contact with the ground the tap is at the same time shut off 
and the flow of the liquid stopped." 

Referring to his flat brush, he said: 

**Iu8tead of a circular rotary brush, a flat brush H may be used, to which 
the marking liquid is supplied from a tap in the tank or container as before 
preferably through the center of the brush by it being made hollow. The 
brush H can be fbrmed as part of the tap G', as shown ; the raising of the 
brush serving to close the tap. The brush ff is held against the ground with 
the desired pressure by the spring F and may be lifted by the chain E. The 
action of the brush in applying the marking liquid is to force it tn amongst 
the roots of the grass or the pores of wood, stone, or other material forming 
a floor, and so render the marking more durable than when merely laid 
lightly upon the surface, as is usually the case." 
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The idea of forcing the liquid well into the ground is also ex- 
pressed in his first claim, and the means used were well adapted 
to carry out such idea. 

The Jakob device was patented 11 years later, and, judging by 
the language employed in stating the changes contemplated by 
such device, seemingly in ignorance of the British patent, employs 
an elbow discharge pipe to conduct the liquid from the tank to 
the brush. The patentee in this connection said: ■ 

"This elbow pipe is provided with a suitable globe valve i^, and upon the 
lower end of said pipe is secured an adjustable telescopic section of pipe 15, 
which is held in its adjusted position by screws 16 16, carried by said pipe 
12. * * * An angular brace 19* is employed to steady and support the 
pipe 12, said. brace being connected to the base of the tank and to pipe 12. 
♦ ♦ ♦ The pipe 15 (telescopic) is adapted to be adjusted, whereby the 
brush will have a sufficient bearing upon the ground to thoroughly apply the 
marking material thereon, and this marking material is adapted to percolate 
through the block 19 into the flexible parts of the brush, from where it flows 
to the ground and is thoroughly applied by said brush." 

The record shows that the Jakob machine was used in the mark- 
ing of lawn tennis courts, and that it worked satisfactorily. 

The Mitchell brush, as noted, is held in close contact with the 
surface by the aid of a spring, while that of Jakoh by a telescopic 
pipe which, though adjustable, is held tight by screws when the 
marking it to be done. The only flexibility, therefore, in the mark- 
ing element of either of these devices, consists in such flexing as 
takes place as the brush contacts with the surface. 

This was the state of the art when the complainant patented 
his device. He was chargeable with knowledge of all that was 
taught and recognized by the Mitchell and Jakob patents. His 
claims are to be read in the light of his disclosures in the specifica- 
tions, and tested and construed by the state of the art. Complain- 
ant's device has a valve connecting the outlet pipe with a flexible 
tube through which the marking fluid is conveyed to a brush. This 
brush is so mounted that, when the device is in use, it bears on 
and trails along the surface to be marked, and may be pressed 
against such surface by means of a supporting arm under spring 
tension. The patent in this behalf states: 

*'In the bottom of the tank is an outlet 20, to which a valve 21 Is connected. 
A flexible tube 22 is connected to the opposite side of this valve. 23 Is a 
lever connected to operate the valve 21. This valve-lever Is connected with 
an operating-rod 24, which is carried up to a point near the handle 18, where 
it may be bent, as shown at 25, to facilitate its manipulation. A flxed stop 
26 is provided on the frame 11, in the path of movement of the valve-lever 
23, to limit the movement of the latter lever when it has been pushed over to 
close the valve 21. An adjustable stop-piece 27 is shown on the other side of 
valve-lever US, which is arranged to limit the movement of the lever when it 
has been pulled over to open the valve 21. Screws 28, extending through a 
slot in the stop-piece S7 and into the frame 11, are provided for the purpose 
of setting the stop-piece, and thus adjusting the amount of the maximum 
opening of the valve 21 to a pre-detcrmined degree. 30 designates a bracket, 
which is attached to the lower part of the frame 11, and to which a support- 
ing arm 32 is pivoted at 31. To the under side of one end of the supporting 
arm 32 an ordinary flat paint brush 33 may be clamped by means of a screw 
34, The flexible outlet tube 22 is led to a point near this end of the support- 
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lug arm and may be attached thereto. A designates a surface npon which 
this apparatus is to be used. It may be seen that the brush 33 is arranged to 
rest upon and to be drawn over this surface. It may be arranged to do this 
by its own weight. I prefer, however, to provide an arrangement which I . 
will now describe for increasing the pressure of the brush 33 upon the sur- 
face A. A tension-spring 36 may be connected to the supporting arm 32 at 
the opposite end from that to which the brush is attached. A regulating 
screw 57 in the arm 32 may be provided -to limit the upward movement of 
this end of the supporting arm, and a lock-nut 38 may be used in conjunc- 
tion with this screw to hold it in place after it has been set in the desired 
position. 39 designates a guide which I sometimes use to prevent any lateral 
movement of the supporting arm 32 and the brush 33, 

"The operation of this apparatus is obvious. 'A suitable marking fluid is 
placed in the tank or receptacle 10, The surface to be marked off may be 
laid out with strings to act as guides, and the apparatus may be pushed 
along with its forward wheel following these guide-lines. The valve 21 may 
be opened by a movement of operating-rod 24, when the marking fluid will 
pass down through flexible tube 22 to the brush 33, whieh will spread it upon 
the surface as desired. The lower part 35 of the end of supporting-arm 32 
which holds the brush may be suitably grooved to feed the marking fluid 
evenly to the brush. The brush may be of any desired width. The marks, 
which T have, according to common practice, called *lines,' for laying off a 
lawn tennis court, are two inches in width. A wider or a narrower brush 
may be used for wider or narrower lines. • • ♦ While means are pro- 
vided for en using the brush 33 to bear upon the surface to be marked, the 
flexible outlet pipe 22 and the spring 36 are so arranged that the brush will 
be raised by any lumps or projections and will not gouge into a surface such 
as nn athletic field. Another of the many advantages of this device is the 
ease with which the brush may be removed, to be cleansed or to be replaced 
by another brush. The operator may at will vary the flow of the marking 
fluid to the brush, and may, of course, shut it off entirely. A hook 40 may 
be provided to hold the brush off from the ground when the apparatus is not 
in use, or is being moved about over surfaces which are not to be marked." 

Generally stated, MitcheU's device differs from the tv/o patents 
mentioned in two particulars : First, while the brush of the earlier 
patents contacts the ground rigidly at right angles thereto, that 
of complainant's touches the surface slantingly — an oblique angle; 
and, second, that it trails along the surface as the carriage moves 
over the ground, rising and falling and adapting itself to such 
irregularities as are ordinarily found in the surface of the ground. 
This dissimilarity in structure is not accidental, but purposely to 
effect such flexibility in complainant's marking element. 

Complainant says that the essence of his invention is the em- 
bodiment of the principle of "floating" the marking fluid onto the 
surface over a marking element, as distinguished from "brushing 
out" or scrubbing such fluid into the ground to be marked, and 
that the patent discloses the apparatus for doing that. Complain- 
ant concedes that the prior art shows devices for "brushing out" 
or scrubbing, but contends that this was unsatisfactory, as employ- 
ing the wrong principle, and that floating solved the problem, and 
that he was the first to discover that it would. The patent in suit 
does not say anything about floating, nor anything to indicate that the 
problem intended to be solved was the floating or running on of 
the liquid, as against the brushing it on or into the ground. His 
description shows that the fluid passes into a brush which was to 
contact the surface to be marked. The patent in this behalf states : 
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"It may be seen that the brash SS is arranged to rest upon and to be drawn 
over this surface. It may be arranged to do this by its own weight. I pre- 
fer, however, to provide an arrangement • • • for increasing the pres^ 
sure of the brush $3 upon the surface A.** 

And on referring to the action of the fluid it states: 

"The marking fluid will pass down through flexible tube 22 to the brush S3, 
which will spread it upon the surface as desired." 

And claim 4, consistent with this idea, points out that the brush 
is to bear upon such surface, and to be kept in contact therewith 
by constant pressure. Ill referring to the advantage of his device, 
patentee makes no reference in his patent to the benefit of floating 
the material on, as against the "brushing out" over or scrubbing 
into, the ground, but contents himself in pointing to the flexibility 
of the means employed by him in marking the surface. It states : 

"The flexible outlet pipe 22 and the spring 36 are so arranged that the 
brush will be raised by any lumps or projections and will not gouge into a 
surface such as an athletic field." 

In his communication to the Commissioner of Patents, asking 
for a reconsideration of his rejection of certain of the claims, the 
patentee makes no reference to the principle of "floating" now 
said to be the essence of his invention, but accentuates such flex- 
ibility of his means for marking and its automatic adaptability to 
any irregularities in the surface, calling attention to the fact that 
Jakob's device — the cited anticipation — held the brush rigidly 
against the surface, and that it could not adapt itself to irregularities 
on the surface, and that it was absolutely worthless, as it plowed 
into such surface and destroyed it for tennis court purposes. 

The record presents no evidence showing that before the patent- 
ing of the defendant's device complainant made any claim that 
floating was the essence of his invention. In the circumstances 
it would seem as if the contention of complainant was an after- 
thought, and for the purpose of meeting the teaching of the de- 
fendant's device, which is not capable of producing any marking 
save by floating the material onto the ground. Rigidity in the 
means employed in the prior art, rather than "brushing out" of 
the material over or into the ground, was the point of attack in 
constructing the complainant's device, and overcoming the objec- 
tionable plowing or cutting into the surface by such rigid means, 
rather than the supposed defect arising from such brushing in, 
seems to have been the object sought by complainant's device. 
True, the capillary action of the bristles of complainant's brush ad- 
mits of a floating; but such floating as takes place when they touch 
the ground will be accompanied with a more or less brushing eflFect. 
Complainant's claims, read in the light of his own description and 
subsequent argument addressed to the Commissioner of Patents 
to overcome the reference to Jakob, negative the suggestion that 
the dominant or even prominent idea of the patented device was 
the floating of the material, as distinguished from the "brushing 
out" effect Flexibility in the marking element is the dominant 
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idea, and that, and not the floating operation, is the principle which 
must engage our attention as we determine the place complain- 
ant's patent has in relation to the prior art, and whether defend- 
ant's device is an infringement. 

Mitchell being a pioneer in this art, his device would be entitled 
to a more generous range of equivalents than could be accorded 
to . complainant as against defendant, for at best complainant is 
but an improver. Mitchell was not cited against complainant in 
the Patent Office. His invention clearly taught how to conduct a 
marking liquid from its container to the surface to be marked 
by the use of outlet pipe, valvfes, and brushes, and how to keep 
such brush in contact with the surface by means of a tension 
spring. True, his purpose was to rub the material into the ground, 
and his device is .designedly constructed to accomplish that pur- 
pose. But one who preferred a laying on rather than a brushing 
in of the material would find all the instruction needed in the Mitch- 
ell device. Greater fle-xibility alone would be required to ac- 
complish this. A brush, according to the texture of the bristles, 
is more or less flexible, and, to secure a decided rubbing effect, 
such flexibility would not only have to be minimized, but means 
provided for keeping the brush constantly in close contact with the 
surface.. Normal flexibility not being desired by Mitchell, who 
preferred a rubbing into rather than a brushing over, his brush 
was positioned at right angles to the surface and held rigidly there- 
to by a tension spring. Where normal or greater flexibility is the 
desideration, a modifying of the Mitchell device, by changing the 
position from a right to an oblique angle, would be an obvious first 
step to an ordinarily skilled mechanic familiar with such device, 
and the changing of the form or quality of the brush, and whether 
to trail lengthwise or crosswise on the surface, would be a mere 
matter of mechanical adjustment. 

Complainant concedes that all the elements of his claims are 
old, and that the claims in suit will read on the Mitchell structure. 
He contends, however, that the combination is new, and that his 
structure is so radically different in principle from the Mitchell 
device that it is not anticipated by the latter, notwithstanding that 
the general wording of his claims cover the Mitchell structure. 
To my mind there is no such difference between these structures 
as to save the anticipation. Assuming, however, that the improve- 
ment sought and attained by the complainant in his structure is 
a sufficient advance on Mitchell to avoid anticipation, I am sat- 
isfied that defendant's device does not infringe. 

[1] Both complainant and defendant are but improvers, and the 
presumption arising from the allowance of defendant's patent after 
rejection on complainant is at least as strong in favor of nonin- 
fringement as the presumption that complainant did not infringe 
on Jakob. The law is well settled that where the patents sued orf 
are not pioneer patents, and do not embody a primary invention, but 
are only improvements on the prior art, and defendant's machines 
can be differentiated, the charge of infringement cannot be main 
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tained. Kokomo Fence Mach; Co. v. Kitselman, 189 U. S. 8, 23 
Sup. Ct. 521, 47 L. Ed. 689. Defendant's device is substantially 
different in its mode of operation from complainant's. It employs 
a rigid vertical pipe projecting from the tank, containing a con- 
trolling valve, carrying a horizontal nozzle at its lower end, with 
holes in its under side. To the forward side of such nozzle a 
ribbed trough is hinged, which extends rearwardly and down- 
wardly under the nozzle, so that the rear end trails on the ground. 
By these means the marking fluid is carried from the tank to the 
trough, and from there run or floated onto the surface of the 
ground; the ribs and the side elevations of the trough preventing 
the fluid from running over its sides. 

[2] The defendant in his patent explains his device and its opera- 
tion as follows: 

"Depending from the receptacle is a rigid pipe 9 containing a controlling 
Talve JO and supporting at its lower end a nozzle 11, A trough 12 is hinged 
to the forward side of the nozzle and extends rearwardly and downwardly 
under the nozzle so that the rear end trails on the ground. A series of par- 
titions 13 IS divide the trough into a plurality of channels, and the nozzle is 
provided with separate orifices 14 H so located with respect to the channels 
that each delivers the marking fluid into a different channel. • • • In 
the operation of marking a tennis court the apparatus is held at about the 
angle illustrated, and propelled over tiie line to be marked with the valve 
open and its controlling rod latched in the gage notch which is found to give 
the proper flow for the desired strength of mark. In marking where the 
ground is not level, but is lower at one side than the other, the partitions be- 
tween the channels is the trough prevent any flow on the downhill side in 
excess of the flow on the other side. The trough also serves as a shoe to 
smooth the ground ahead of the deposit, and the fluid does not touch the 
ground until the trough has entirely passed, so that wet, loose earth under 
the fresh mark will not be stirred up and the clearness of the mark impaired. 
When it becomes necessary to back the apparatus, as in bringing it into place 
to mark a second line, the valve is closed and the trough Is lifted clear of 
the ground without removing either hand from the hand-piece." 

In all the complainant's claims the brush is an element ; in fact, 
the important element. It, as well as the connection between it 
and the tank, presents flexibility. Without the brush his patent 
would not show an operative combination. Defendant's device 
does not employ a brush, and there is no capillary action in the 
function of his marking element. In his device the marking fluid 
runs rearwardly upon a metal trough, having an impervious bot- 
tom with side elevations, preventing the fluid from running over 
the sides. This trough, pitching downward toward the rear, car- 
ries and floats the liquid onto the surface to be marked. It has 
flexibility, but not because of any spring, or any yielding; of any 
of its parts when it contacts the gpround, but because of its being 
hinged to the outlet pipe. Complainant's claims are all for a brush 
broadly; but he admits that, in order to obviate the brushing-in 
effect, a thin brush should be used. 

As to claim 2 complainant's expert admits that the only novel 
feature "is the use of a flexible connection in combination with the 
brush; the brush being in certain relation to the flexible connec- 
tion and the surface." This expert's contention that the "flexible: 
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connection between the receptacle and the brush'* of claim 2 is 
not the hollow tube S^, but the pivoted arm 5S, is not borne out 
by the specification ; but, if it were, it would be void as anticipated 
by Mitchell. The arm 32 is not such flexible connection, but the 
means provided for the support of the brush, and through which 
the constant pressure on the brush is transmitted from the tension 
spring 3^. The only flexible connection described in the specifica- 
tion is the hollow tube 22 that leads the liquid from the receptacle 
to the brush. Any other interpretation of this phrase would bring 
the specification and claims within the denouncement of the patent 
statute, which commands the inventor to file a written description 
of his machine and the manner of constructing it in such clear and 
exact terms as to enable any person skilled in the art to make and use 
it, and to particularly point out and distinctly claim the part or 
combination which he claims as his invention, and render the claim 
void for ambiguity. Defendant's device does not employ a flexible 
tube or pipe as the connection between the receptacle and its mark- 
ing element, and the hinged trough is not the equivalent of either 
complainant's brush or flexible tube connection. 

Claim 4 introduces an outlet pipe and means for producing a 
<:onstant pressure of the brush upon the surface as additional ele- 
ments of the combination. The latter element is the spring-ten- 
sioned arm 32 supporting the brush 33, and which is pivoted to 
the bracket 30 attached to the lower part of the frame 11 y and which 
tension spring 36 is fastened to the under side of frame 11 imme- 
diately to the front of the tank, and also to such supporting arm 
at the end opposite to the brush. 

As already noted, the word "constant" was inserted into this 
claim to overcome the reference to Jakob, but this brings it within 
Mitchell. A distinction is to be made between the constant pres- 
sure, as shown by complainant's specification, and that rigid or 
unyielding pressure shown in Jakob's; but the pressure produced 
by complainant's contrivance is identical with that of Mitchell's. 
This is admitted by complainant's expert, who says that in view 
of Mitchell it was not new to produce a constant pressure of the 
brush upon the surface to be marked. In addition, defendant's 
device does not use any means to produce such a pressure as is 
to be termed constant within the meaning of complainant's claim. 

Complainant's expert's contention that the loosely mounted rod 
on defendant's device pivoted to the trough, and which runs up 
from there along one side of the handle, is the equivalent of com- 
plainant's tension spring, is too attenuated to require more than 
passing notice. This rod is designed to raise the trough from the 
ground when desired, and nowhere in the patent is there any indi- 
cation that a constant pressure was desired or achieved. True, 
when this rod is not actually drawn up, it will add its own weight 
— ^five ounces — to that of defendant's marking element — trough — 
and to that extent add to the trough's pressure upon the surface. 
But that is due to gravitation, which draws the mass downward, 
and is not an equivalent of a tensed spring designed and adjusted 
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to force the mass downward and to prevent the bounding upward 
of the marking element as it encounters an obstruction in its path. 

In claim 6 the only additional element necessary to be noticed 
is the "hollow flexible connection between the valve and the brush." 
This is the hollow tube 2S referred to in considering claim 2, and 
what was there said is applicable here. Complainant's expert, in 
seeking for an equivalent in defendant's device for this element, 
pointed to the front portion of the trough as performing the func- 
tion of the hollow flexible connection of this claim. As he admit- 
ted, however, that this was neither flexible nor hollow, further 
discussion of the contention concerning this claim is unnecessary, 
as without such attributes, because of the slight range of equiva- 
lents allowed, neither equivalency of such element nor its infringe- 
ment is established. 

Defendant's device infringes none of the claims in suit. Con- 
sidered as a whole,, the claims are not infringed, because no brush, 
the essential element in all of them, nor its equivalent, is used in 
defendant's device. Treated separately, defendant's device does 
not infringe claims 2 and 6, because it does not employ the element 
of a flexible tube or hollow flexible connection, or their equivalent ; 
nor claim 4, because it does not use a spring tension to exert a 
constant pressure, or its equivalent . 

The question of the validity of complainant's patent not being, 
necessary for decision, the decree will be limited to a dismissal of 
the bill on the ground of noninfringement, in compliance with tlie 
rule that patents should not be declared invalid unless the case 
admits of no other disposition, and which, in my judgment, should 
control the courts of first instance. 



HURD et al. v. WOODWARD CO. 

(Circuit Court, N, D. New York. September 11, 1911.) 

Patents (§ 327*) — Suit fob Infbiitoement— Effect of Pbbvious Conflict- 
ing Adjudications. 

While a decree of a Circuit Court In an Infringement suit against the 
manufacturer of an alleged Infringing article, holding the patent Invalid, 
not appealed from, protects the defendant therein from further suits for 
infringement of such patent, It affords no protection to its customers or 
purchasers from them of articles subsequently made by such defendant 
which infringe the patent, if valid, in vending or using the samej where 
its validity has been adjudicated by other decisions, affirmed by the Su- 
preme Court of the United States. 

[Ed. Note. — For other, cases, see Patents, Dec. Dig. | 327.* 
Operation and eflPect of decision in equitable suit for infringement, see 
note to Westlnghouse Electric & Mfg. Co. v. Stanley Instrument Co., 68 C. 
C. A. 541.] 

In Equity. Suit by James D. Hurd, the Consolidated Rubber Tire 
Company, and the Rubber Tire Wheel Company against the Wood- 

*For otlier cases see same topic & fi numbbb In Dec. & Am. Digs. 19u7 to date, 4b Rep'r Indexes 
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ward Company. On motion for preliminary injunction. Motion 
granted. 

Walter E. Ward, for complainants. 

Offield, Towle, Graves & OiOfield, for defendant 

RAY, District Judge. The complainants, licensees and owners of 
the Grant patent. No. 554,675, dated February 18, 1896, for rubber- 
tired wheel, sue the defendant, the Woodward Company, of the city of 
Albany, N. Y., for infringement of such patent, and pray a prelim- 
inary injunction, as it is conceded by the defendant for the purposes 
of this motion (quoting from defendant's brief) "that the alleged in- 
fringing construction complained of — i. e., that upon which the com- 
plainants have based their motion — falls within the scope of the claims 
of the patent in suit." 

Assuming the patent to be valid, and its validity has recently been 
adjudicated and declared by the Supreme Court of the United States 
in a case wherein the owners of the patent were complainants and the 
Diamond Rubber Company was defendant, the complainants are 
therefore entitled to a preliminary injunction, unless the following 
facts, which -are not denied, protect this defendant, the Woodward 
Company, in using, dealing in, and selling such articles: The patent 
is for a combination of wheel, metal rim thereon, and rubber tire car- 
ried by such rim. The Kokomo Rubber Company, of Kokomo, state 
of Indiana, makes and sells, and for years has made and sold, the rub- 
ber tires within and covered by the claims of the patent, and which 
are a plain infringement thereof, if the patent is valid as to such com- 
pany. It makes and sells such rubber tires for use in and on rubber- 
tired wheels, although it does not make or sell the rims or mount the 
tires on wheels. The Kokomo Company is therefore, or, but for facts 
to be stated, would be, what is known as a "contributory infringer." 

Some years ago the owner of the patent sued the said Kokomo 
Company for infringement of the Grant patent in making and selling 
such tires for the purpose mentioned in the Circuit Court of the 
United States for the District of Indiana. The Kokomo Company de- 
fended the suit, and, it is argued, set up and alleged, in defense, the 
invalidity of the patent, want of novelty, etc., amounting to patentable 
invention, and that the said Circuit Court on a full and a fair hearing 
made and entered a decree in that suit adjudging the patent invalid. 
That this was so is not satisfactorily shown, as will appear later. The 
suit was dismissed for want of equity, but whether for noninfringe- 
ment or invalidity of the patent does not appear from the part of 
the record presented. An appeal was taken, but same was not prose- 
cuted, and later was dismissed, so that such decree has stood and 
stands, as between the parties thereto, in full force and effect, not 
opened, vacated, or appealed from. Since that time the Kokomo 
Company has continued to make and sell such tires in different parts 
of the United States, and its vendees thereof have sold and used same. 

Other parties made and sold such tires in defiance of the patent, 
and a suit was brought in the Circuit Court of the United States by 
the Consolidated Rubber Tire Company and Rubber Tire Wheel Corn- 
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pany, owners of the patent, against the Diamond Rubber O^mpany 
of New York for infringement of the patent in selling and using, or 
at least selling, such infringing tires. The Diamond Rubber Company, 
defendant, defended on the ground that the patent was invalid; but 
the Circuit Court in the Southern District of New York held the said 
Grant patent valid and granted an injunction, which decree was af- 
firmed by the Circuit Court of Appeals, Second Circuit, but that court 
modified the injunction directed, so it should not embrace rubber tires 
made by the Kokomo Company (and two other companies, as to which 
the patent had been held invalid). A writ of certiorari was granted 
by the Supreme Court of the United States, and that court, as stated, 
affirmed the decree of the Circuit Court of Appeals, Second Circuit, 
and in its opinion, speaking of the exception of the Kokomo and other 
companies from the operation of* the injunction, said that the Circuit 
Court of Appeals in effect had reserved the question whether or not 
the decree of the Circuit Court in the District of Indiana (and other 
circuits), holding the patent invalid, protected purchasers and user^ 
of such tires made by the Kokomo Company from the charge of in- 
fringement of the Grant patent. The Kokomo Company is not a li- 
-censee, but makes and sells the tires covered by and within the claims 
of the Grant patent under the protection of the decree of the Circuit 
Court, District of Indiana, referred to. 

The said Diamond Rubber Company of New York is a dealer in 
such tires, and now purchases them of the said Kokomo Company and 
sells them to the defendant company. The Woodward Company pur- 
<:hases from the Diamond Rubber Company, not from the Kokomo 
Company direct. In any event the tires sold and used by this de- 
fendant, and complained of, are made by the said Kokomo Company 
in Indiana, and shipped to New York, and sold to the said Diamond 
Rubber Company, and then sold by it to the Woodward Company in 
this state, which company uses and sells same. 

Defendant claims that, as the said decree of the Circuit Court of 
the United States in the District of Indiana in the suit referred to 
frees all tires made by the Kokomo Company from the monopoly of 
the Grant patent, when made, such tires cannot be brought under the 
monopoly of the patent in New York by being brought and sold here, 
and when sold to and in the hands of users and dealers here in New 
York ; that, once free from the monopoly of the patent, they remain 
free therefrom in whose hands soever they come or are found. These 
tires complained of were not made at the time the Indiana decree 
was pronounced. Neither the Diamond Rubber Company nor the de- 
fendant, the Woodward Company, were parties to that suit. The 
Diamond Rubber Company is not purchasing and selling to the de- 
fendant company tires- made by the Kokomo Company and complained 
of in the Indiana suit. The question is, therefore: Can and do deal- 
ers in and users of rubber tires anywhere and everywhere in the 
United States escape the charge and consequences of infringement of 
the Grant patent by purchasing, using, and selling tires now made by 
the Kokomo Company? If so, then, as said by this court in Hurd et 
al. v. Seim et al. (recently decided) 189 Fed. 591, the Kokomo Corn- 
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pany, aside from granting licenses, has the same right and privilege 
to make and sell these tires, covered by the Grant patent, that owners 
of the patent possess, and may confer the same right of use and sale 
on all who purchase rubber tires of its make from it. 

I do not think this contention can be sustained. Concede that the 
Kokomo Company is fully protected by the Indiana decree in con- 
tinuing to make these tires, and even in selling them, it by no means 
follows that purchasers from it and purchasers from those purchasers 
are protected; that dealers throughout the United States may pur- 
chase from the Kokomo Company tires of its make, and flood the 
markets, and fix the price, and in a great measure destroy the value 
of the patent to the owners thereof. I think full faith and credit can 
be given that Indiana decree, within the meaning of the Constitution 
and laws, without carrying its effect to any such extent. At the time 
that suit in the Indiana circuit was commenced, the Kokomo Company 
was engaged in making and selling rubber tires for rubber-tired 
wheels, which tires were covered by and within the claims of the pat- 
ent. The complainants alleged that they owned the Grant patent, and 
that such rubber tires did infringe that patent. Under the statute it 
was a defense to it, as to such acts, for the Kokomo Company to 
show, if it could, that the patent was invalid, in which case there 
would be no infringement. That defense was sustained, I assume, 
and hence the bill was dismissed. As it was in no way reviewed, that 
decree, as between the owners of the patent and the Kokomo Com- 
pany, became a final adjudication that the patent was invalid. So long 
as that decree stands, no action can be sustained against the Kokomo 
Company for an infringement of that patent. But it gave no license 
to the customers of the Kokomo Company to make and sell tires 
which infringed that patent, assuming its validity, and, if one of the 
Kokomo's customers had done so, the owner of the patent could have 
sued him, and to defend successfully he would have been compelled 
to establish the invalidity of the patent, and proof of the decree in 
favor of the Kokomo Company would not have established that fact 
in his favor. I think this demonstrates that the decree referred to 
in favor of the Kokomo Company has no efl:'ect as res ad judicata, or 
a prior judgment or decree, in favor of the customers of the Kokgmo 
Company, so far as the question of the validity of the patent is con- 
cerned. 

The Supreme Court of the United States has decreed against the 
Diamond Rubber Company directly that the patent is valid, and, while 
other parties may on new or additional evidence contest its validity, 
it should be held presumptively valid as to all persons and corpora- 
tions not protected by a decree in their favor declaring its invalidity. 
In face of the decree of the Supreme Court of the United States^ 
wherein the Diamond Rubber Company was defendant, holding that 
patent valid, it is clear that company cannot allege its invalidity. The 
Kokomo 'Company, if sued for infringement of this patent, can say 
it has been adjudicated, in a suit by the owner of the patent against 
us, that the patent is invalid, and therefore we cannot infringe. 
However, this adjudication of invalidity does not protect the present 
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customers of the Kokomo Company, as th^y were not parties to the 
suit, or in any way privies. They have not succeeded in title to any 
property or property right which was the subject-matter of that suit. 
That decree said to the Kokomo Company: You have not infringed, 
for the reason the patent is invalid. It said to the Kokomo Com- 
pany: The articles you have made do not infringe the Grant patent, 
for the reason the patent is invalid. For this reason the articles made 
by It did not infringe so far as the Kokomo Company was concerned, 
and probably purchasers from that company of articles then made 
who succeeded to the property held not to infringe the patent were and 
are protected against the charge of infringement. But articles made 
since that time, not then in existence, were not the subject of that 
suit or in any way in question. This defendant does not own, and is 
not selling, using, or dealing in, articles which were in question in that 
suit. 

I think I am at liberty to hold, and that it is my duty to hold, 
that the Grant patent is valid as to the Diamond Rubber Company 
and the defendant company, the Woodward Company, and that the 
tires it is selling infringe that patent, and that the decree referred 
to, dismissing the bill against the Kokomo Company, does not pro- 
tect the defendant in selling them, even though it appears that 
they were made by the Kokomo Company. The Diamond Rubber 
Company^ which purchases these tires from the Kokomo Company 
and sells them to the Woodward Company, was the defendant in 
the suit decided by the Supreme Court of the United States, and 
the patent was held valid as to such company. True, the injunc- 
tion granted, as modified by the Circuit Court of Appeals, said : 

^'Nothing in this injunction shall prevent, or is intended to prevent or en- 
join, this defendant (Diamond Rubber Company) from handling, using, and^ 
seUing rubber tires and rims covered by the Grant patent, manufactured by' 
the Goodyear Tire & Rubber Company, having a right to manufacture, use, 
and sell such tires under a judicial decree in the federal courts of the Sixth 
circuit, or manufactured by the Kokomo Rubber Company, having a right to 
manufacture, use, and sell such tires under a judicial decree in the district 
of Indiana, Seventh circuit, or manufactured by the Victor Rubber Tire Com- 
pany under a judicial decree in a litigation in the federal courts in the Sixth 
circuit, wherein in such litigation it has been judicially determined that the 
said Grant patent is invalid and void." 

This is far from an adjudication or determination that dealers, 
who purchase from the Kokomo Company tires of its make, may 
sell again generally in the trade without being guilty of infringe- 
ment. The Supreme Court, in its opinion, said this was a mere 
reservation of the question. The Indiana decree referred to did not 
grant any right to the Kokomo Company to makes these tires." It 
simply said that it did not infringe, for the reason the patent was 
invalid. That decision is a shield to the Kokomo Company against 
prosecution for its acts, but not a sword which it can use to de- 
stroy the rights of the patentees or owners of the patent against 
others, or the rights of Hurd, a prior licensee. The decree of 
the court in the Kokomo Case does not show that the court held 
the patent invalid. The papers before me present the bill of corn- 
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plaint, but not the answer. There is no opinion of the court. The 
decree, so far as material here, reads : 

"And this cause having been submitted to the court upon the pleadings, 
testimony, and exhibits, and the court having heard the argument of counsel 
and duly considered the same, and being sutRciently advised In tlie premises, 
ftnds that the equity of this cause is with the defendants. It is therefore 
ordered, adjudged, and decreed by the court that the bill of complaint herein 
be and the same Is hereby dismissed for want of equity.'* 

There is an affidavit that the court found the patent invalid. 
This is not the. best evidence. It is strange that the answer is not 
presented with the opinion, or proof that no opinion was filed. 
I do not see that on the face of the record it appears that the court 
held the patent invalid. The decree may have gone on the ground 
of no infringement merely. However, I have assumed the affidavit 
states correctly the ground on which the court decided the case. 
This decree on its face, and the record presented, fail to show a 
judgment or decree of the court that the patent is invalid. It 
adjudicates no such fact, and the record fails to show that any 
such fact was ever found by the court. I decline to find it on a 
simple affidavit, which is but an expression of opinion. If there 
was any opinion, it should be presented. 

Counsel for the defendant bases his whole argument on the 
proposition that the decree in the Circuit Court of the District of 
Indiana granted something, some right or privilege, to the Kokomo 
Company and to its customers, viz., the right to make and sell and 
deal in these tires made according to and within the claims of the 
patent. I do not so conclude. If it held the patent invalid, and 
based its decree on that ground, the record presented does not so 
show. If it merely held the articles made by the Kokomo Com- 
pany were not within or covered by the patent, and based its decree 
on such ground, then only those -articles and others like them are 
protected. 

While the Kokomo Company does not infringe, because as to 
it the patent must be considered invalid, the article made, if made 
by another, does infringe ; that is, it is an infringement of a valid 
patent. How can the customers of the Kokomo Company be heard 
to say that the patent is invalid? And how can their customers in 
turn assert its invalidity? As to the maker of these tires there is 
no valid patent, but as to the customers of such maker there is a 
valid patent. The patent confers on the owner thereof the sole 
right to make, use, and vend — except as to the Kokomo Company, 
as to whom there is no valid patent. These tires made by it are 
not licensed, unless the Kokomo decree operates as a license. 
I think the moment these tires now made by the Kokomo Company 
come into the hands of a person as to whom the patent is valid, 
such person violates the rights of the owners of the patent by 
using or vending, same. The Kokomo Company cannot vend its 
immunity from prosecution or its decree in its favor that the patent 
is invalid. It is not assignable to any one. Does the immunity 
pass with articles made by the Kokomo Company — attach itself 
to them ? 
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The consequences to the owners of patents will be somewhat 
serious and destructive of their rights, if it is held that such a 
decree confers on an infringer the right to make and sell, and on 
all his customers, and on those to whom such customers sell, the 
absolute right to sell and use the articles so made. If it so hap- 
pens, and it not infrequently does happen, that a patent is in- 
fringed and held invalid in a suit against such infringer, and an 
appeal is taken to the Circuit Court of Appeals of the circuit, and 
the decree is affirmed, and certiorari to the Supreme Court is de- 
nied, and time for all review is gone, and then the same thing 
occurs in another circuit, except that the decision is the other way, 
and certiorari is granted, and the holding that the patent is valid 
is affirmed, the infringer in the first case mentioned, through no 
fault of the owner of the patent, will have become possessed, ex- 
cept as to granting licenses to manufacture, of all the rights the 
owner himself possesses. He can manufacture and sell ad libitum, 
and supply dealers, who in turn will supply the market, cut prices, 
and destroy or greatly impair the value of the patent to the owner 
and Hurd, a prior licensee. I am not prepared to give to such a 
decree any such effect. 

The motion for a preliminary injunction is granted. 



GENERAL ELECTRIC CO. v. E. H. FREEMAN ELECTRIC 00. 
(Circuit Court, D. New Jersey. May 15, 1911.) 

1. Patents (§ 167*) — Construction— General and Specific Claims. 

Where a patent contains specific claims for the one form of structure 
described in the specification and shown in the drawings, and also broad 
and general claims, the latter are .not to be so limited as to make them 
a mere* repetition of the specific claims. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 167.*] 

2. Patents (§ 328*) — Validity and Infringement — Incandescent Lamp 

Socket. 

The Sargent patent, No. 665.582, for a lamp socket, which relates to 
the insulation of the cap of the shell of an incandescent lamp socket, 
was not anticipated, and discloses invention. Also held infringed. 

3. Patents (§ 27*) — Invention— Effect of Similar Devices in Other Arts. 

Invention may exist in a patented device notwithstanding the existence 
of devices more or less similar in other arts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. § 27.*] 

In Equity. Suit by the General Electric Company against the E. H. 
Freeman Electric Company. On final hearing. Decree for com- 
plainant. 

Samuel Owen Edmonds, for complainant. 

Melville Church and D. P. Wolhaupter, for defendant. 

CROSS, District Judge. The bill of complaint filed in this cause 
originally embraced three patents, two of which, however, have been 

•For other casea lee same topic & S numbbb Id Deo. & Am. Digi. 1907 to date, 4b Rep'r Indexes 
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eliminated, leaving for consideration patent No. 665,582, for a lamp 
socket, issued January 8, 1901, to Howard P. Sargent, assignor to 
the complainant. Of the 15 clamis therein contained, 1, 11, and 15 
only are in issue, and are as follows : 

"1. In an article of subBtantially the cbaracter described, the combination 
with a cap pirovided with interior retaining melons, of an insulating-lining 
made yieldable so that It can be forced over the retaining means, which 
lining is held thereby in the Interior of the cap. 

"11. In an article of substantially the character described, the combination 
with a cap of projections extending in the interior thereof, and an insulating- 
lining adapted to be sprung over said projections, said lining being held by 
said projections within the cap. 

"15. In an article of substantially the character described the combination 
with a cap, having a hole in its crown for the passage of the wires leading 
to the lamp, of projections extending in the interior of the cap, and an in- 
sulating-lining having a hole registering with the hole in the cap, said 
lining being held by said projections within the cap." 

The controversy herein is confined to the validity of the patent. No 
question is made, or could be made, upon the question of infringement, 
as the defendant's device is in all respects like that of the patent in 
suit. The invention has to do with the insulation of the cap of an 
incandescent lamp socket. It does not relate to the socket casing as 
a whole, which consists of an inclosing shell for the socket body and a 
detachable cap closing the upper end of the shell. Nor does it inter- 
fere with or effect the insulating base of the socket, but its function is 
confined, as already stated, to insulating the cap of the shell in what 
is claimed to be a cheap, effective and durable manner. The patentee 
describes his patent as follows: 

"A lining A of insulating material, such as ordinary insulating-flbre, and 
having an opening F registering with the opening in the cap, is interposed 
between the metallic cap B and the upper portion of the Insulating base of 
the socket to prevent current from flowing from any of the interior contacts 
or wires to and through the metallic cap, whereby danger of fire or of 
persons receiving shocks therefrom is avoided. The use of this lining A 
does not interfere in any manner with the use of the lining of the shell V, 
well known to those skilled in art The difilculty of properly securing the 
lining A in position is due to the fact that ordinary securing means would 
pass through the cap and lining and would defeat the very object for which 
tne lining is interposed." 

He then described the particular method by which this is accom- 
plished. The problem which confronted Sargent is well stated. by 
coihplainant's counsel in the following language: 

(1) "Within the limited space inclosed by the socket shell must be ar- 
ranged a block of solid insulation by the peculiar fashioning of which the 
metallic parts may be insulated both from each other and from the shell." 

^2) "Within that limited space those metallic (and, therefore, conducting) 
parts must be compactly and permanently mounted and arranged to per- 
form their various functions." 

(3) "Provision must be made for access to the interior of the socket shell 
to enable the wiremen to properly connect the incoming and outgoing con- 
ductors to the screws or binding posts through which current is supplied 
to the filament, also to make repairs to the snap-switch mechanism by which 
the current is turned on and off." 

(4) "Under the rules of the fire underwriters, provision must be made, 
even in these small sockets, when used as pendants, for sufficient open space 
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Within the socket-casing for a knot in the insulated conductors to bear the 
weight of the socket, the lamp, and sometimes the shade-holder and shade." 
(5) "Despite the limitation as to size, the mountings or supports for the 
various parts must be so strong and durable as to resist comparatively rough 
usage, which might otherwise result in bringing together parts of opposite 
polarity, creating an arc, and either shocking the user or possibly setting fire 
to nearby objects." 

[1] The method described by the patentee in his specification, how- 
ever, is not the one generally followed in manufacture by the com- 
plainantj but which is nevertheless one well within the scope of the 
claims above set forth. Those claims are broad and general and may 
not be so limited by other and specific claims as to make the two classes 
coextensive. Ryder v. Schlichter, 126 Fed. 487, 61 C. C. A. 469. 
That case was decided by the Circuit Court of Appeals of this circuit, 
and at page 491 of 126 Fed., page 473 of 61 C. C. A. it uses the fol- 
lowing language: 

"It is evident that the express terms of the claim do not limit the patentee 
to a particular device, and therefore the construction adopted by the court 
below practically rewrote the claim and in effect expunged it from the 
patent; for to limit it to the one form of structure described in the specifi- 
cation and shown in the drawings necessarily introduced into the claim 
such modifications of the language used by the inventor as turned it Into a 
substantial, and therefore a superfluous, equivalent of the claims preceding. 
These three claims are concerned with the particular structure described 
by the drawings and the specification, and' to confine the fourth claim, 
which is drawn broadly, to such a structure, denies to the claim any effect 
whatever. This, we think, goes too far. It requires us to suppose that the 
inventor prepared a claim whose words do not mean what they say, and 
should be so modified as to make them a mere repetition of other claims, 
and that the patent office also knew that the words were to be read with limi- 
tations that are not stated, and nevertheless, allowed the claim to stand." 

The patent called for the use of a lining of a somewhat elastic or 
"yieldable" substance, which could be sprung into position over pro- 
jections in the cap, which would conform to its contour and thus 
constitute with the cap a substantially unitary structure. Such a cap 
lining is easily and inexpensively made and applied, occupies but little 
space, is durable and practically fixed and rigid when once in position, 
and, as stated above, it met the main requirements of the art. Further- 
more, the device was proven to be of great utility, and has practically 
supplanted all others. It may be added that it appears that, when the 
testimony in this cause was taken, its sales had already amounted to up- 
wards of 2,000,000. 

[2] The patents mainly relied upon as anticipations are one to 
George B. Painter, No. 771,569, issued October 4, 1904, and another 
to Sigmund Bergmann, No. 484,580, issued October 18, 1892. Con- 
sidering them in the order above named it may be said of the Painter 
patent that it was never put to successful use. Moreover, it does not 
anticipate the complainant's invention. This is, to some extent at 
least, admitted by the defendant's expert in the following language : 

"This cover or insulating lining, however, is not fastened to the cap or 
retained therein so that it requires special handling. Accordingly, as com- 
pared with this Painter patent, the subject-matter of claims 1, 11, and 15, 
difiTers, because of the Interior projections carried by the cap to hold the 
cap lining in place. Also, the cover Q of Painter is described as being made 
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of porcelain instead of 'yleldable' material, as claim 1 of Sargent requires; 
and hence. It could not be 'sprung* into place as required by claim 11 of 
Sargent." 

The insulating cap lining called for by the Painter patent was of 
porcelain and necessarily rigid and unyielding, and could not be forced 
or sprung over the retaining projections like those of the Sargent 
patent. It is claimed, however, on behalf of the defendant, that in the 
specifications of the Painter patent, it appears that the porcelain cap 
lining is held in place therein in such manner that the cap lining forms 
with the cap, a unitary structure. Admitting this, it is still apparent 
that the means, which secures the lining to the cap of the patent in 
suit, could not, for the reasons already given, be applied to a porcelain 
lining. In Painter's specification, he speaks of the porcelain lining as 
expanding the spring metal of the cap, whereby the lining is held firmly 
in position in the cap. But if this were so, it is not the method of 
Sargent. Moreover, in the only exhibit of the Painter socket which 
appears in the case, the lining, made of vulcanite rather than porcelain, 
was not fastened in the cap, but on the contrary was perfectly loose. 
Again, it should be noted that in the original application for the 
Painter patent, which was filed prior to that of Sargent, no method 
of fastening the lining in the cap was specified, and the complainant 
contends that the means therefor provided by the amended specifica- 
tion was an afterthought and really suggested by Sargent's invention, 
which was put on the market in March 1900, his invention having 
been made, according to the evidence, in December 1899. Painter's 
original application was filed October 9, 1899, and renewed September 
22, 1900, and his patent issued, as above stated, October 4, 1904, or 
nearly three years after Sargent's, This contention seems plausible, 
but it is unnecessary to determine the fact definitely, since Painter 
does not, in my ' judgment, anticipate the salient and controlling 
features of the patent in suit. 

Turning to the Bergmann patent, it appears that the defendant's 
expert, while admitting that there is a difference between the subject- 
matter of the Sargent patent and the Bergmann construction, states 
that the difference is attenuated, although he admits that claims 11 
and 1 of Sargent are distinguishable from Bergmann, in that claim 
11 requires the insulating .lining to be adapted "to be sprung over said 
projection," and^ claim 1 that the lining should be "made yieldable so 
that it can be forced over the retaining means," He insists, neverthe- 
less, that none of the claims discloses any substantial novelty. In mak- 
ing this statement, however, he relies upon the admitted fact that a 
disc or film of cork or other resilient substance, as a lining for a cap 
for a bottle or for a thimble, were old in the art, and that the fasten- 
ing of such linings therein by means of shoulders or projections was- 
also old. This is all quite true, but it by no means establishes that the 
application of a resilient lining to an electrical lamp-socket cap by 
like means does not show invention. The arts referred to are not only 
not analogous, but are as widely separated as they well could be. 

The complainant's expert differentiates the Bergmann construction 
from Sargent's in the following language: 
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"The Bergmann patent, No. 484,580, does not designate or illustrate any 
particular material of 'which its cap insulation is to be made. That insula- 
tion is massive; it forms a 'wasTier* mechanically separate from the insulat- 
ing block by which the supply wires are supported and insulated from each 
other and from the metal parts of the socket ; but it is designed for mechani- 
cal combination with that insulating block and coufinement thereto by 
suitable clamping means, while the socket is assembled and in use. In one 
of the surfaces of this heavy washer is cut a slot for a circuit-controlling 
switch or key, held in position for use by the insulating base op block whion 
is placed above it and prevents it from escaping from tJie slot when pres- 
sure is applied to turn it, or from dropping out of the slot of its own 
weight when the socket is suspended either from a cord or a rigid fixture. 
The two masses of insulation are then clamped together and to the metal 
cap by a screw which passes through and makes contact with that cap, and 
then engages with a threaded metal piece molded into the interior of the 
block of insulation. This insulating washer is not described as resilient, 
and there is no occasion for anything but the rigidity which is illustrated 
in the drawings and indispensable in the parts which furnish the bearing 
surface for the long key shaft. It is locked from rotation by the perforating 
clamping screw, and from rotation and vertical motion by the metal shell 
and its insulating lining, both of w^hich are screwed down upon its upper 
edge as a necessary step in the process of assembling the socket Certainly 
it is not sprung into position, but Is placed there as a separate element 
which accompanies neither the metal cap nor the insulating base. When- 
ever the socket is taken apart, this heavy insulating washer is necessarily 
liberated and falls away from the cap and from the insulating base which, 
carries the circuit wire terminals. In short, the Bergmann structure does 
not anticipate the combination of claim 1 of the patent in suit, for it has no 
'interior retaining means,' nor any 'insulating lining* which is 'yieldable 
so that it can be forced over the retaining means,* nor any locking device m 
the cap. Neither has it the corresponding elements of claim 11 or claim 
15 of the patent in suit.** 

Sargent's device, as already shown, is manifestly of great utility 
and commercial value. The Patent Office examiner gave him broad 
claims without question, and I see no reason why they should be 
emasculated or destroyed by anything disclosed by Painter and Berg- 
mann. The cap-insulators of those patents could not appropriately 
be called linings. They are objectionably thick and heavy, occupying 
considerable space, are absolutely without resiliency and are attached, 
if attached at all, by different and inferior means. The problem met 
and overcome by Sargent was by no means so simple as the defendant 
contends. The space in which he had to install his work was small 
and had to be economized. The insulation admittedly had to be not 
only perfect, durable, and inexpensive, but easily and permanently 
adjusted, and so adjusted, as to form with the cap a unitary structure. 

[3] The electrical art did not disclose what he accomplished, and 
it would be manifestly unfair to defeat his patent by importing from 
the bottle-stopper or thimble arts or others like them, the devices above 
mentioned. Invention may exist notwithstanding such anticipations. 
Cases frequently cited upon this point are Western Electric Co. v. 
La Ruo, 139 U. S. 601, 606, 11 Sup. Ct. 670, 35 L. Ed. 294; Potts v 
Creager, 155 U. S. 597, 607, 15 Sup. Ct. 194, 39 L. Ed. 275. See, also. 
National Tube Co. v. Aiken, 163 Fed. 254, 259, 91 C. C. A. 114, and 
General Electric Co. v. Bullock Mfg. Co., 152 Fed. 427, 433, 81 C. C. 
A. 569, 575. 

The complainant is entitled to a decree, with costs. 
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO. 
(Circuit Court, N. D. New York. July 11, 1«11.) 

1. Patents (J 322*) — Suit fob Infringement— Accounting Befobe Masteb. 

On an accounting before a master In a patent suit where both parties 
have been fully heard and the hearing closed, the master may properly 
refuse to reopen It on motion of a party, where no surprise nor newly 
discovered evidence is claimed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. S 322.*] 

2. Patents (§ 319*) — ^Damages fob Infkingement^Pboof of Established Li- 

cense Fee. 

Evidence that a complainant granted licenses under two patents for 
a fixed sum without any division as between the two does not establish 
a fixed and uniform license fee under one of the patents by which the 
damages recoverable from an infringer may be measured. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §S 577-586; Dec. 
Dig. { 319.*] 

In Equity. Suit by the American Sulphite Pulp Company against 
the De Grasse Paper Company. On exceptions to report of special 
master. Exceptions overruled, and report confirmed. 

See, also, 151 Fed. 47. 

Frank T. Benner, for complainant. 

W. B. Van Allen and Henry Schreiter, for defendant. 

RAY, District Judge. The Circuit Court of Appeals, following and 
approving American Sulphite Pulp Company v. Rowland Falls Pulp 
Co., 80 Fed. 395, 25 C. C. A. 500, held that defendant, De Grasse Paper 
Company, had infringed the Russell patent. No. 11,282, dated No- 
vember 15, 1892 (reissued), the claims of which read as follows: 

"1. The Improved pulp-digester herein described, having an outer shell 
A and a continuous liniug or coat B of cement, as described, applied to the 
interior of the said shell, for the purpose set forth. 

•*2. The Improved pulp-digester herein described, having an outer shell 
A, a continuous lining or coat B of cement, substantially as described, ap- 
plied to the Interior of the said shell, and an interior lining of tiles C, 
all substantially as set forth." 

[1] Interlocutory judgment accordingly and for an accounting hav- 
ing been entered, the matter went to a special master to take evidence 
and report as to the complainant's damages. Much time was con- 
sumed and much evidence taken ; the hearings continuing over a long 
period of time. It is clear that defendant's position on the accounting 
was or should have been well understood by the complainant. After 
the master had submitted his "Draft" report, the complainant moved 
before the master to open the accounting for the purpose of taking ad- 
ditional testimony. There was no pretence of newly discovered cvi~ 
dence, and clearly there was no surprise. The master was fully justi- 
fied in refusing to reopen the accounting. 

[2] On the accounting, the complainant waived and abandoned all 
claim to profits, and relied on proving damages based on the claim that 
it had an established and substantially uniform license fee of $1.10 

*¥w other cases lee tame topic ft ft nuhbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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per cubic foot for digester linings made and put in under the patent 
in suit, which complainant alleged and alleges was the proper measure 
of damages. The special master has found that the evidence does not 
establish any uniform or fixed license fee, and that, as complainant has 
waived all claim to profits and it has not been shown that defendant 
derived any advantages by reason of the infringement of the patent in 
suit, the complainant is entitled to recover nominal damages only. This 
is finding 20, and reads as follows : 

''20. From the foregoing facts I find complainant has failed to prove 
an established license fee for the lining of digesters under the patent In 
suit at the time defendant commenced to Infringe said patent and as the 
complainant has waived all claim to profits, and as it has not been shown 
that defendant derived any advantages by reason of said Infringement, 
I therefore report that In my opinion the ooinplainant Is entitled to recover 
nominal damages only." 

It appears in the case that the complainant had another patent 
granted to one Jurschina, assignor of one-half to one Kammann, No. 
379,580, dated March 20, 1888, for "self-hardening cement," the claim 
reading: 

'The herein described composition of matter, consisting of silica and 
water-glass — i.e., sodium or potassium silicate — ^to which my hydraulic 
cement may be added, substantially as and for the purpose specified." 

The specifications say: 

"This Invention relates to and consists in a novel self-hardening compo- 
sition or cement, consisting, essentially, of finely-ground quartz (silica) and 
water-glass (potassium or sodium silicate), or the said elements combined 
with Portland or other hydraulic cement The object of this Invention is 
to produce a self-setting and hardening compound adapted for use in mold- 
ing, reproducing fac similes of objects of art, and other purposes — ^as, for 
Instance, for purposes of printing." 

The licenses granted by the complainant and paid for by the licensees 
in nearly every instance, if not in all instances, covered and granted 
the right to use the processes and products described in both patents, 
and there was no division of the license fee paid. Hence it was im- 
possible to determine how much was paid in any instance for the 
license under either patent. ' » 

The complainant contended, and contends, that the Jurschina patent 
is for a mere structural detail in case it is valid, and that it cannot be 
ass'juned a license under it in connection with the license for the use, 
etc., of the Russell patent had any value. There is no proof that the 
Jurschina patent had no value, or that the use of the patent, etc., was 
of no value. The right to work under and according to both patents 
was granted to the several licensees for a single consideration, and I am 
unable to see that a court or master is justified in holding that that which 
has been sold for a valuable consideration is worthless. Unless it was, 
there is no evidence of an established license fee for the Russell patent. 
It is not contended that defendant infringed the Jurschina patent. 

But under the evidence and the finding of the master the complain- 
ant's difficulty lies deeper than this. The testimony of the complainant 
of an estabUshed license fee for the Russell patent came in the main 
from George W, Russell, president of the complainant company and 
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certain licenses granted by complainant. Prior to the commencement 
of this suit, the complainant, American Sulphite Pulp Company, filed 
its bill of complaint against the Hinckley Fibre Company, which was 
verified by said George W. Russell, and in which the question whether 
or not said complainant had an established license fee for the Russell 
patent was directly involved. In that bill we find the following allega- 
tion: 

"That It has not been possible to establish and that your orator has not 
established a fixed, certain or uniform license fee for said licenses, for the 
reason that it appeared to your orator to be inequitable and unjust so to 
do, but that your orator has sought to obtain and has obtained in every 
case a license fee satisfactory in amount, both to itself and to its licensee, 
with reference to the size and character of the work carried on, the particu- 
lar circumstances of each case determining what was a reasonable fee for the 
license in question." 

I think the evidence shows that Russell was correct when he made 
and verified that statement. In December, 1900, an agreement was 
entered into between the complainant and one Stebbins wherein it was 
agreed that the fixed price to be charged by Stebbins acting for com- 
plainant for licenses under the Russell patent should be $1.10 per cubic 
foot, measured on the inside of the vessel to which the lining was to 
be applied. But no licenses were sold under that agreement, and those 
who had occasion to use the invention of the Russell patent did not 
acquiesce in the reasonableness of the royalty charged. These facts 
do not fix an established license fee as a measure of damages between 
these parties. 

The infringement by defendant occurred as follows, as found by the 
master, which finding is fully sustained by the evidence : 

*'(2) The defendant the De Grasse Paper Ck)mpany was organized March 
12, 1903, and on April 27, 1903, acquired the property of the Pyrites Paper 
Company, which company was the successor of the High Falls Sulphite Pulp 
& Mining CJompany of Pyrites, New York. Included in the assets acquired 
by the defendant company were four pulp-digesters designated as Nos. 1, 
2, 3, and 4. Digesters Nos. 1 and 2 were licensed by complainant to the High 
Falls Sulphite Pulp & Mining Company, therefore leaving digesters Nos. 3 
and 4 only to be considered upon this accounting. The said digesters Nos. 
3 and 4 were relined during the year 1900 by the Pyrites Paper Company, 
and, as heretofore stated, were acquired by defendant company April 27, 
1903, upon which date infringement by defendant began. Such infringe- 
ment by defendant consisted in continuing to use said digesters Nos. 3 
and 4 as they were relined by the Pyrites Paper Company in January, 1900, 
from the date, April 27, 1903, when the defendant purchased the mill until 
the summer of 1907, when the defendant removed the infringing linings 
and substituted for t^em two other linings constructed as described by 
the witness Swanton and the witness Shultice at pages 51 and 107 testi- 
mony before the master." 

Prior to -March, 1903, the date of defendant's first infringement, 
the complainant had of over 200 licenses actually granted sold aS testi- 
fied to by Russell 8 licenses to various parties (see master's finding 18), 
charging and receiving therefor all the way from 86 cents per pubic 
foot to $1.35 per cubic foot. It is unnecessary to go into the circum- 
stances surrounding the grant of tiie other licenses, about ?00, and the 
considerations therefor. They tend to show no regular or fixed license 
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fee had been established. Eight sales of a license from October, 1899, 
to October, 1902, for the use of two inventions covered by two distinct 
patents at from 86 cents to $1.35 per cubic foot, no division of con- 
sideration for each invention being made, out of over 200 licenses 
granted for various other considerations having no uniformity what- 
ever in value, and no fixed or stated money value, do not in my judg- 
ment prove an established license fee for licenses under this Russell 
patent See Rude v. Westcott, 130 U. S. 152, 132, 9 Sup. Ct. 463, 468, 
32 L. Ed. 888. In Fox v. Knickerbocker Engraving Co. (C. C.) 158 
Fed. 422, 427, affirmed by C. C. A., 165 Fed. 442, 91 C. C A. 386, this 
court had occasion to discuss this question of uniform established 
license fee as a measure of damages, and sees no occasion to repeat. 
There is no evidence here of an established license fee for one period 
of time and then a change to another for another fixed period, nor is 
there evidence to justify a departure from the alleged fixed fee of 
$1.10 on the eight occasions referred to. 

I think the case as it stands demands that the complainant's excep- 
tions be overruled and the master's report confirmed, and that the 
complainant pay the master's compensation and disbursements which 
are fixed as follows: Compensation forty days services, $1,000, and 
disbursements $331.32, total $1,331.32, to the extent of two-thirds 
thereof or $887.54, and the defendant pay the balance or $443.77* 

Ordered accordingly. 



COFFIELD MOTOR WASHER CO. r. A. D. HOWE MACH. CO. 
(Circuit Court, N. D. West Virginia. June 27, 1911.) 

1. Patents (§ 35*) — Evidence of Invention— Commercial Success. 

The widespread commercial success of a patented device should be 
taken into consideration in determining the question of invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 39; Dec. Dig 
I 35.* 

Utility, extent of use, and commercial success as evidence of invention, 
see note to Doig v. Morgan Mach. Co., 59 C. a A. 620.] 

% Patents (§ 16*> — Invention— Evidence to Negative Invention. 

A combination patent for an article, which, when constructed in accord- 
ance with the specifications, has proved a great commercial success, may 
not be held devoid of invention because the patentee may not hav« known 
all of the forces which he had brought into operation. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. { 16.*] 

8. Patents (§ 35*) — Evidence of Utility of Device. 

The utility of a patented device may be attested' by tbe litigation over it 
[Ed. Note.— For other cases, see Patents, Cent. Dig. { 39; Dec. Dig. { 
35,*] 

4. Patents (§ 328*) — Validity and Infbingement— Wateb Motor. 

The Coflleld reissue patent. No. 12,719 (original No. 806,779), for a water 
motor, is within the scope of the original patent, was not anticipated, and 
discloses novelty and invention, the device having achieved immediate and 
great couiniercial success, and Its utility being attested by numerous 
suits for its infringement; also held infringed. 

■ » I , ■■ I I. , , ■ I.I ■ ■ ■ 1 1 I.I >^ I . 

*For oth«r oasM ••• tame topic & | mumbbb in Deo. it Am. Digs. 1907 to date, ft Rep'r Indozet 
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6. Patents (§ 283*) — Reissue— InTERVEiviNa Rights. 

A corporation organized for the purpose of pirating a patented device 
of complainant through the knowledge acquired hy one of its incorpora- 
tors while in complainant's service cannot set up intervening rights to 
invalidate a reissue of the patent. 
[Ed. Note. — ^For other ca^es, see Patentiai, Dec. Dig. { 283.*] 

In Equity. Suit by the Coffield Motor Washer Company against the 
A. D. Howe Machine Company. On final hearing. Decree for com- 
plainant. 

See, also, 172 Fed. 668. 

Richard J. McCarty, for plaintiff. 

H. E. Dunlap and John J. Coniff, for defendant. 

DAYTON, District Judge. For the fourth time I am now called 
upon to pass upon the validity of complainant's reissue letters patent 
No. 12,719. In the case of Peter T. Coffield & Son v. Spears 
& Riddle (C. C.) 169 Fed.« 641, the patent is fully described. In that 
case I considered the questions of infringement, the state of the prior 
art, the alleged irregulariti'es in the Patent Office in the issue of the 
original and reissue patents, and whether the reissue was an unwar- 
ranted expansion of the original patent. I there determined that in 
his motor "Coffield, the patentee, was the first to use, in connection 
with the elements of the mechanism, springs which complete the 
stroke of the valve, and that, taken as a whole, the device is new, use- 
ful, and patentable." I called attention to the fact that the board of 
appeals in the Patent Office had twice considered this patent and sus- 
tained it. After this case had been so determined by me upon full 
hearing, this suit was brought, and the validity of this patent has been 
again very bitterly contested. The complainant filed its bill and the 
defendant an "answer and cross-bill." Affidavits were filed by both, 
and on September 8, 1909, I passed upon the motion for preliminary 
injunction, filing an opinion which will be found in 172 Fed. 668. The 
defenses set forth in the original answer were the same as those made 
in the Spears & Riddle Case, and in this second opinion, after careful 
reconsideration, I confirmed my rulings in the Spears & Riddle Case 
as to the novelty and patentability of the Coffield device, as .to the 
alleged irregularities in the Patent Office in the issue of the original 
and reissue patents, and found that the defendant company was in- 
fringing such reissue patent. After the preliminary injunction had 
been granted, by order entered, a time agreed upon by the parties was 
fixed within which to take proofs and mature the cause for final hear- 
ing. After complainant had taken its testimony in chief, the defend- 
ant claimed to have discovered for the first time the existence of what 
is known as the Bergstrom and Hayes patents. Thereupon, without 
taking any testimony in rebuttal, the defendant appeared before this 
court with certain affidavits, setting forth the Bergstrom and Hayes 
patents, and alleging that they were prior anticipations of the Coffield 
patent^ moved this court upon such affidavits to dissolve the pre- 
liminary injunction. Upon hearing of this motion it was overruled, I 
holding that such defense, having arisen after the taking of complain- 

*FW other eves lee tame topic & | numbeb in Dec. & Am. Dies. 1907 to date, tt Rep'r- Indexes 
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ant's testimony, would have to be presented formally by proper plead- 
ing and made out by independent proof by the defendant, and, in order 
that this might be done, the court allowed the defendant to file an 
amended answer, setting up in defense these patents. Two exceptions 
were taken to the amended answer so filed, and leave was asked by 
defendant to recross-examine one of complainant's witnesses. In 
passing upon these matters I again considered the case, and filed on 
June 11, 1910, a memorandum opinion (not published) sustaining the 
exceptions to the answer and overruling the motion for leave to re- 
cross-examine. By this action the issue, was finally narrowed down 
to the question of whether the Bergstrom and Hayes patents were prior 
anticipations of the Coffield one, rendering it void. In the very recent 
case of the Diamond Rubber Company of New York v. Consolidated 
Rubber Tire Company et al., decided April 10, 1911, 220 U. S. 428, 
31 Sup. Ct. 444, 55 L. Ed. 527, dated May 15, 1911, the Supreme Court 
has held: 

[1] (1) The widespread commercial success of a patented device 
should be taken into consideration in determining the question of in- 
vention. 

[2] (2) A combination patent for an article which when constructed 
in accordance with the specifications has proved a great commercial 
success may not be held devoid of invention because the inventor may 
not have known all of the forces which he had brouglit into operation. 

[3] (5) The utility of a patented device may be attested by the 
litigation over it. 

These propositions have been repeatedly maintained and upheld in 
a vast number of patent cases, among which are: Gandy v. Main 
Belting Co., 143 U. S. 587, 12 Sup. Ct. 598, 36 L. Ed. 272; Krementz 
V. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct 719, 37 L. Ed. 558; 
Holmes v. Truman, 14 C. C. A. 517, 67 Fed. 542; Davis v. Parkman, 
18 C. C. A. 398, 71 Fed. 961; Strobridge v. Lindsay (C. C.) 2 Fed. 
692; Washburn & Moen Mfg. Co. v. Haish (C. C.) 4 Fed. 900; 
Wilson Packing Co. v. Chicago P. & P. Co. (C. C.) 9 Fed. 547; Lind- 
say V. Stein (C. C.) 10 Fed. 907; Miller v. Pickering (C. C.) 16 Fed. 
540; Washburn & Moen Mfg. Co. v. Grinnell Wire Co. (C. C.) 24 
Fed. 23; Hill v. Biddle (C. C.) 27 Fed. 560; Guarantee T. & S. De- 
posit Co. V. New Haven Gaslight Co. (C. C.) 39 Fed. 268; Chicopee 
Folding Box Co. v. Nugent (C. C.) 41 Fed. 139, affirmed in American 
Paper Pail & Box Co. v. National Folding Box & Paper Co., 2 C. C. 
A. 165, 51 Fed. 229; Stearns v. Phillips (C. C.) 43 Fed. 792; Feather- 
stone V. George R. Bidwell Cycle Co. (C. C.) 53 Fed. 113; Lalance 
& Grosjean Mfg. Co. v. Haberman Mfg. Co. (C. C.) 53 Fed. 375; 
National Co. v. Belcher (C. C.) 68 Fed. 665; Brownson v. Dodson, 
etc., Co. (C. C.) 71 Fed. 517; Kalamazoo Ry. Supply Co. v. Duff 
Mfg. Co., 51 C. C. A. 221, 113 Fed. 264; National Hollow Brake 
Beam Co. v. Interchangeable Brake Beam Co., 45 C. C. A. 544, 106 
Fed. 693; Kinloch Tel. Co. v. Western Electric Co., 51 C. C. A. 369, 
113 Fed. 659; O'Rourke Eng. Const. Co. v. McMullen, 88 C. C. A. 
115, 160 Fed. 933; Beckwith v. Malleable Iron Range Co. (C. C.) 174 
Fed. 1001. 
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[4] In view of these principles, it is entirely proper in solving the 
question of whether • these Bergstrom and Hayes patents forestalled 
the CofBeld one to consider the situation of the parties as disclosed by 
this record. It seems that Coffield, after securing his patents for his 
water motor, applied it in use to the manipulation of washing machines. 
This application could Be very easily and quickly made. Its power 
could be supplied by attachment by rubber hose to any ordinary water 
faucet By reason of its internal mechanism, it mattered not whether 
the water pressure thus afforded was high or low. This use practically 
dispensed with, and to a g^eat extent superseded, hand manipulation of 
these washing machines. It became a great commercial success, and 
it is stated that several hundred thousand of them have been installed 
in the homes of this country. 

Omold was a selling agent of the CoflBelds, and as such became 
thoroughly familiar with this motor, its mechanism, its achievements, 
and its popularity. He left their employ and associated himself with 
Howe, and they two set to work to devise a motor that would perform 
the same functions as the Coffield one without infringing its patent. 
They admit two failures in attempts to accomplish this, and their 
third one, which is charged in this suit to be an infringement, I do not 
find the least trouble in ascertaining to be so for the reasons set forth 
in my former opinion in this case. But they were not alone in their ef- 
fort to secure a share of profit derivable from the manufacture and 
sale of this popular motor applied to this use of manipulating washing 
machines. It appears from the record that the Coffield Company and 
its predecessors have been compelled to prosecute suits for infringe- 
ment against Hax and Davidson in the Southern District of Ohio, 
against Spears and Riddle in this district, and against the Blackstone 
Manufacturing Company in the Western District of New York. It 
may therefore be conceded that all the presumptions arising in favor 
of an invention from its widespread commercial success and of its 
utility, as attested by the litigation over it, attaches to this Coffield 
motor patent. 

How about the Bergstrom 'and Hayes patents ? The Bergstrom is- 
sued from the United States Patent Office February 15, 1876, No. 
173,579, and was reissued as No. 8,120 on March 12, 1878. The 
Hayes is an English patent No. 2,644, issued July 10, 1877. The Berg- 
strom original is therefore 35 years, the reissue 33, and the Hayes 34 
years old. The Bergstrom is solely for "Improvement in Piston Water 
Meters," the Hayes for "Liquid Meter or Water-Power Engine." 
Bergstrom clearly never contemplated the use of his device as a motor 
having power to manipulate other machinery, but his clear and sole 
purpose was to invent an accurate measurer of water as it flowed 
through the pipes to which it was to be attached. It was not practical 
and accurate for this purpose, as all the experts substantially agree, and 
its "double use" as a power motor was not thought of. So, as far as 
disclosed, it was never accepted or used commercially for any purpose. 
So, too, the Hayes patent was desigiied as a liquid meter, although 
Hayes had a vague and hazy idea of its use as a water power engine, 
as he -says: "And for transmitting power or as a motor the apparatus 
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thus constructed may sometimes be used." So far as disclosed, it was 
never accepted or used commercially for any purpose. So completely 
did these patents sink into oblivion that they were not discovered until 
after the CoffieW patent had been twice approved by the board of ap- 
peals in the Patent QfBce, by this court in the Spears & Riddle Case, 
and were not pleaded in this case until the time fixed within which to 
take the testimony had expired. TKe fact, on the other hand, that the 
Coffield device received prompt recognition and commercial success 
raises at least a very strong presumption under the rulings in the cases 
we have above cited against the contention that these Bergstrom and 
Hayes patents were prior anticipations of it. Indeed, some of the 
cases seem to go so far almost as to hold that such evidence is con- 
clusive against such contention. Certain it is that common experi- 
ence teaches us that very often two mechanical devices are very similar 
in construction and design, yet one turns out useful, practical, success- 
ful, while some defect somewhere in the other quarrels with its other 
parts, and sends it to the scrap heap. I have compared these patents 
very many times, and have studied the devices represented by them 
long and earnestly, and I have been driven to the conclusion that the 
essential difference between the Bergstrom and Hayes on the one side 
and the Coffield on the other is that the valves of the two first operate 
alike in a single movement by the elastic force of the springs, while 
the Coffield takes the vital "last step beyond," and secures two move- 
ments, the initial one which unseats the valves against heavy pressures 
holding them on their seats, the other accomplished by the elastic 
pressure of springs acting upon the valves at the moment they are un- 
seated, whereby, after they are relieved of pressure, a final moyement 
is secured by which the valves at each end of the piston stroke arc 
reversed, and the motor continues in operation. The single movement 
secured by the Bergstrom and Hdyes, it seems to me, may be subject 
to uncertain contingencies. For example, Hayes in his patent says : 

"Inclined studs p on the piston heads serve as bearings for the ends of 
latches when the piston reaches either end of its stroke, and by elevating 
the latches release the valve stems which are then suddenly and foscihly 
thrown inward, readjusting the valve and reversing the movement of the 
piston." 

Bergstrom accomplishes a single movement by the force of the 
spring in the same way. Defendant's expert. Coombs, admits this. 
Does not this "sudden and forcible" throwing inward of these valves 
imply constant wear upon the valves and their seats? In such opera- 
tion are not the springs overworked? Under very heavy pressure 
are they not liable to break? If they are made extra strong, are they 
not liable under very light pressure to be too unyielding? According 
to complainant's tests touching these questions, where a water pressure 
of 150 pounds is used, a spring tension of 49.90 pounds would be pro- 
duced, and a blow of 49.90 pounds would be inflicted by the valves 
upon their seats by reason thereof. This would certainly rapidly de- 
stroy the valve and weaken the springs, to say nothing of the liability 
to constant breakage. On the other hand, by the double movement 
involved in Coffield, the valves are unseated by first a rigid means 
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such as the cylinder heads which initially unseat the valves against 
heavy pressures yet holding them on their seats, the heavy pressures 
thus removed, the elastic spring pressure that moment operates to im- 
part a final movement whereby the valves are reversed. In this case 
the spring tension, no matter whether the water pressure be 15 or 150 
pounds, it is stated by complainant's expert witness Wagner never 
exceeds 3 pounds, and the valves are protected from the "sudden and 
forcible" throwing inward against their seats. It is for these reasons 
very clear to me that the Coffield is an advance in the art far beyond 
either the Bergstrom and Hayes, and it is reassuring to me that my 
able brother. Judge Hazel of the Western District of New York, in 
considering this same question in the Blackstone Case, upon application 
for preliminary injunction, has arrived at the same conclusion. The 
other questions so extendedly argued by counsel need but little consid- 
eration. The effort to establish fraud in the proceedings in the Patent 
Office upon the Coffield reissue in my judgment has utterly failed in 
both proper pleading and proof. As I have in my former opinion 
herein pointed out, such defense cannot be made upon the ground of 
mere irregularities, but actual fraud must be clearly shown. 

[5] As to defendant's claim of intervening rights accrued between 
the issue of the original and the reissue patents, I have found nothing 
to change my former judgment that such claim cannot be upheld, first, 
because this defendant company, organized by Ornold and Howe, is in 
no position to set up such a claim, seeking as it did, through Ornold's 
knowledge of Coffield's invention acquired as a Coffield selling agent, 
to pirate it, second, because I think complainant's reissue patent, as 
held by me in the Spears & Riddle Case, comes clearly within the rules 
laid down in TopHff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. 
Ed. 658, and is fully protected as of the date of the original patent 
against all intervening rights. 

The injunction must be perpetuated and an accounting awarded. 



GENERAL KNIT FABRIC CO. et al. v. STEBER MACH. CO. et al. 

(Circuit Court, N. D. New York. June 26, 1911.) 

Patents (| 328*) — Validity and Infringement— Knitted Fab^iic and Knit- 
ting Machine. 

The Scott patents. No. 809,439, claims 2 and 4, for a knitted fabric and 
mode of producing the same, and No. 925,393, for a knitting machine, 
both field valid and Infringed. 

In Equity. Suit by the General Knit Fabric Company and Robert 
W. Scott and L. N. D. Williams against Steber Machine Company and 
Bernard T. Steber. Decree for complainants. 

Howson and Howson, for complainants. 

Lewis, Watkins & Titus (Edgar M. Kitchin, of counsel), for de- 
fendants. 

*For othor cases tee siune toi^ic & S nUMiuta in Deo. A Am. Digs. 1907 to date. & Rep'r indexes 
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RAY, District Judge. Claim 2 of patent No. 899,439, is for a 
knitted fabric, and 4 thereof is for the mode therein described of pro- 
ducing a knitted fabric. They read as follows: 

"2. A knitted fabric comprising two ribbed webs with crossed sinker wales, 
the ribs of one web being disposed in the spaces between the ribs of the 
other web. ♦ ♦ * " 

"4. The mode herein described of producing a Ivnitted fabric, said mode 
consisting in feeding one yarn to one set of needles drawing stitches first 
in ODe direction and then in the opposite direction, to produce a ribbed 
web, and feeding another yarn to an alternating set of needles likewise 
drawing stitches first in one direction and then in the other direction and 
between the stitches drawn by the needles of the first set." 

Claim 1 of patent No. 925,393, is for: 

'*1. The combination in a knitting machine for producing a ribbed fabric, 
of two needle carriers each having two sets of needles, needle operating mech- 
anism and a yarn supply co-operating with the needles of one set in each 
carrier to produce one ribbed fabric, and needle operating mechanism and a 
yarn supply co-operating with the needles of the other set in each carrier to 
produce another ribbed fabric interlocked with the first." 

And claim 4 is for : 

"4. The combination In a knitting machine for producing a ribbed fabric, 
of a cylinder and dial, each having two sets of needles, needle operating 
mechanism and a yam supply co-operating with one set of needles of the 
cylinder and dial to produce one ribbed fabric and needle operating mecha- 
nism and a yarn supply co-operating with the other set of needles of the cyl- 
inder and dial to produce another ribbed fabric interlocked with the first." 

I do not think it would serve any useful purpose to describe here 
the fabric, mode of producing same, or the combinations of cylinders, 
needles, dials, etc. These matters are made plain only by diagrams and 
drawings which are not of general interest. Having gone through 
the testimony and able briefs of counsel and examined the machines 
and products, I am constrained to hold with some hesitation that de- 
fendants infringe the claims referred to of tlie two patents in suit, and 
that such claims are valid. 

There will be a decree accordingly, with costs. 

In view of the doubts which I entertain as to the accuracy of my con- 
clusions there will be an order suspending the* issue and operation of 
the injunction pending appeal provided same is taken within 60 days 
after service of a copy of the decree and prosecuted diligently and on 
filing a bond approved by me in the sum of $2,000, conditioned to pay 
all costs, profits, and damages finally awarded against defendants, if 
any. 



In re FREEMAN et ai. 

(District Court, S. D. Georgia, Albany Division. May 13. 1911.) 

Bankbuptct (§ 482*) — ^Involuntary Pboceedings— Mobtqaobd Property. 

Where involuntary bankruptcy proceedings were only nominal, the 

bankrupt having answered, and an adjudication having been rendered 

the next day after the petition was filed without notice to creditors, 

mortgaged property of the bankrupt was not liable to contribute to the 

•For other casot see same topic ft 9 mvmbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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payment of fees of attorneys for petitioning: creditors; tbe mortgagee 
not having participated nor appeared, except to claim the entire fund 
under priority of his mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. IMg. § 482.*] 

In the matter of bankruptcy proceedings of S. A. & W. T. Freeman. 
Intervention of Atlanta Woodenware Company, mortgagee. On peti- 
tion to review a referee's order directing that fees of attorneys for pe- 
titioning creditors be paid out of the fund in court arising from the sale 
of mortgaged property. Order modified. 

S. A. & W. T. Freeman were engaged In the furniture business in Albany, 
6a. They gave a mortgage to the Atlanta Woodenware Company, which 
was duly filed and recorded more than two years prior to the bankruptcy 
proceedings. There was no question as to the validity or bona fides of the 
mortgage. At the time of bankruptcy the amount due under the mort- 
gage, in round figures, amounted to $5,000. Jj. W. Nelson, representing claims 
aggregating in amount only $271, filed a petition against S. A. & W. T. Ftee- 
man, and praying that they be adjudicated bankrupts. The next day an 
answer was filed, admitting bankruptcy, and asking that they be adjudicated 
bankrtipts. Upon this petition and answer the referee passed an order of 
adjudication. In due course the stock of goods was sold by the trustee for 
the sum of $1,325. The mortgagee asked that this amount be paid over to it 
under its mortgage. The referee ordered that there first be paid out of the 
fund the sum of $355, for certain taxes due upon the property, for the ac- 
tual costs of the receiver and trustee in preserving and selling the property, 
for the receiver's, ti*ustee*s, and referee's commissions; and that there also 
be paid out of the fund the filing fees and general costs of administration, 
amounting to $143.50, and the fees of attorneys for petitioning creditors, and 
for the bankrupt, as soon as the same should be fixed by the court ; and that 
the balance of the fund then be paid over to the mortgagee. The mortgagee 
filed no exceptions to the payment of the taxes and the court costs, amount- 
ing to $355, for the items shore stated, but excepts only to that portion of 
the order directing that attorney's fees and general costs of administration 
be paid out of the fund. 

I. J. Hofmayer, for Atlanta Woodenware Co. 
L. W. Nelson, for petitioning creditors. 

SPEER, District Judge (after stating the facts as above). I have 
no doubt about this question. It seems very clear that, while this was 
nominally an involuntary proceeding, the prompt action of the alleged 
bankrupts made it a voluntary proceeding. It looks very much as if 
there was some, I will not say collusion, but understanding, between 
the petitioning creditors who filed the bill and the bankrupts. The bill 
was filed on one day, nominally as an involuntary proceeding, and the 
bankrupts came in the next day, and the referee, without notice to other 
creditors, proceeded to adjudicate them bankrupt. That action of the • 
referee, together with the action of the petitioning creditors and the 
bankrupts, destroyed entirely the involuntary character of the proceed- 
ings. Other creditors had the right to be heard. The only effect of 
involuntary bankruptcy like that by consent would be to saddle the as- 
sets with expenses of counsel fees and the like. It is true that the ref- 
eree went forward and appointed a receiver, and incurred certain ex- 
penses in the administration of the estate which probably ought to be 

•For other cases see same topic &i number In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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paid whether the proceeding was voluntary or involuntary. But the 
mortgagee, who had a valid lien, existing two or three years before the 
bankruptcy proceeding, when his security was not increased in any man- 
ner by the action of counsel for the petitioning creditors, and when it 
was jeopardized by that action, ought not, in the opinion of the court, 
to be obliged to contribute to the expenses of counsel for petitioning 
creditors. It is wholly unlike the case of Alison Lumber Company (D. 
C.) 137 Fed. 643, where the mortgage creditors appeared in the bank- 
ruptcy court, selected it as their forum, availed themselves of the serv- 
ices of its officers, and utilized its process to collect their claims. There 
the court held that the mortgaged property should contribute to the 
payment of attorney's fees which might be fixed under the statute. 

It is also wholly unUke the case of Erie Lumber G^mpany (D. C.) 
150 Fed. 817. There the business was a continuing business, and the 
court held : 

"A mortgagee of a bankrupt, who has notice of and participates in the 
bankruptcy proceedings, and makes no objection to the appointment of re- 
ceivers to continue the bankrupt's business, tout does a banking business 
with the receivers, is thereby precluded from insisting on the priority of 
his mortgage over the operating expenses or other obligations incurred by 
the receivers under orders of the court In carrying on the business which was 
intended to conserve his security." 

That is not this case. The lienholder did not participate. He objected 
all the time, and if he appeared at all he appeared for the purpose of 
objecting! His claim, as I understand, was never proven in bankruptcy, 
except to claim the entire fund. I think the cases are clearly distin- 
guishable. Indeed, Mr. Remington, in his work on Bankruptcy (vol- 
ume 2, p. 1234, par. 1994, and in the notes thereto), draws the distinc- 
tion here made by the court, and distinguishes the cases of Alison and 
of the Erie Lumber Company, heretofore decided by this court, from 
the general rule therein announced ; that is, that the general costs of 
administration, including attorney's fees, cannot be taxed against the 
mortgaged property. 

Take an order modifying the finding of the referee in accordance 
with the ruling of the court. 



THE ETHEL J. 

(District Court, W. D. Michigan, N. D. August 8, 1911.) 

Adkibaltt (§ 90*)— Decree by Default— Phocedube. 

Where, on the filing of a lihel in rem and the issuance of attachment, 
the vessel has been seized and the usual notice duly published, and no 
person appears as owner or claimant, either formally on the record or 
by notice to the proctors for the libelant, the default itself may be treated 
as sufficient basis for a formal decree of condemnation and sale without 
further proofs. 

[Ed. Note.— For other cases, see Admiralty, Dec. Dig. § 90. •] 
•For other casea see same topic & 9 numbbb In Deo. & Am. Digs. 1907 to date» it Rep'r Indexes 
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In Admiralty, In the matter bf libel of the steam tug Ethel J. 
On question of procedure on default. Decree ordered. 
Ball & Ball, for libelant. 

DENISON, District Judge. In this case a libel was filed on the 
9th of May, 1911, based on a claim for labor and repairs. An at- 
tachment was issued, returnable the first Tuesday in June. The vessel 
was seized and the usual notice was duly published. On June 27th 
an intervening libel was filed by the master. An attachment was 
issued, returnable the first Tuesday in August, and notice of this was 
also published. 

No person has appeared in the proceedings, as owner or claimant, 
and the question now arises, as one of practice, whether, upon this 
default, the vessel should be condemned without further proofs, or 
whether a formal hearing should be had. The impossibility of the 
presence, by the judge, in each of the divisions, upon the regular 
monthly hearing day in admiralty, contemplated by the rules, led 
to the necessity, if proofs were to be taken, either of continuing the 
hearing until some later period, when the judge could be present, or 
of taking proofs by deposition or affidavit. I am informed that of 
late years, in this district, the latter practice has been followed, and 
before a decree of condemnation, proofs, more or less formal/ by way 
of deposition or affidavit, have beetf required. 

Upon consideration, it seems more in analogy with the equity 
practice on defaults, and more in conformity with what I understand 
is the general admiralty practice in other districts, to treat the de- 
fault itself as a sufficient basis for the regular formal decree of con- 
demnation and sale. I do not see that the requiring of a further 
affidavit from the claimant, which must be merely a repetition of the 
sworn libel, can be of sufficient value to justify the expense and delay. 
The question of the amount of libelant's claim remains open until the 
distribution of the proceeds. 

In this case, therefore, the proctors for libelant ma^ file an affidavit 
showing that there has been no appearance by any owner, claimant, 
or person interested, either formally upon the record or by way of 
notice to the proctors for libelant, and upon the filing of such affi- 
davit an order may be entered as of the first Tuesday in August, or 
reciting. continuance from the first Tuesday in August, declaring the 
default of all owners, claimants, or persons in interest, excepting the 
libelant and cross-libelant, and thereupon ordering, in the usual form, 
the condemnation and sale of the vessel 
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In re GULICK. 

(District Court, S. D. New York. August 16, 1911.) 

Bankbuptot (§ 407*) — ^Discharge— Jurisdiction to Grant. 

A court of bankruptcy is without Jurisdiction to grant a discharge to a 
bankrupt unless there are dischargeable debts, and where the only claims 
listed by a bankrupt, or filed, are stated In his schedule to be disputed, 
and are in fact In litigation, which he is contesting, the court has no pow- 
er to grant him a discharge. 
[Ed. Note.-^ For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In the matter of Herbert Gulick, bankrupt. On motion to confirm 
referee's report recommending a discharge. Discharge denied. 
See, also, 186 Fed. 350. 

Olcott, Gruber, Bonynge & McManus, for bankrupt 
Root, Clark & Bird, for opposing creditor. 

HOLT, District Judge. This is a motion to confirm a referee's 
report recommending a discharge. The bankruptcy is voluntary. 
Three claims only are listed in the schedules, each of which is stated 
in the schedules to be disputed. In fact, thfee actions were pending 
on them when the bankruptcy petition was' filed, in which the bank- 
rupt had interposed answers denying liability. These answers have 
not been withdrawn. The referee has reported in favor of a dis- 
charge, to which the creditors object on the ground that, as the bank- 
rupt denies that any debts exist, the court has no jurisdiction. 

The point is novel ; but, in my opinion, the objection is valid. The 
discharge authorized by the bankrupt act is a discharge from debts, 
not from disputed claims. I think that a bankruptcy court has no jur- 
isdiction to grant a discharge, unless there are dischargeable debts to 
discharge. Thus it has been held that the court has no jurisdiction 
to grant a discharge when the only claim listed is not provable ( In re 
Yates [D. C] 114 Fed. 365; In re Schwaninger [D. C] 144 Fed. 
555), or, though grovable, is not dischargeable (In re Maples [D. C] 
105 Fed. 919; In re Yates [D. C] 114 Fed. 365). Two of the claims 
filed in this case appear to be dischargeable ; but the point is that the 
bankrupt does not admit that they are debts. He may prefer to get 
a discharge, instead of litigating the claims on the merits; but, until 
he admits that they are debts, I do not see what power a bankruptcy 
court has to discharge such contested claims because they may be 
established as debts. 

The referee's report is not confirmed, and the discharge is denied. 

•For other cases see same topic ft | nxtmbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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In re SCHOENFIELD. 
(District Court, N. D. West Virginia. July 27. 1911.) 

L Bawkbuptct (J 184*) — Claims bt Third Persons— Detebkination. 

A receiver in bankruptcy properly took possession of a stock of goods 
which remained under the bankrupt's control and was being disposed of, 
though a bill of sale to claimant had been recorded, it not complying with 
the bulk sales law of the state ; and ^e bankruptcy court has Jurisdic- 
tion to determine claimant's rights. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

2. Corporations (§ 312*) — ^President— Powers. 

The president of a corporation cannot transfer title to goods to him- 
self without the directors' consent, and one not an innocent purchaser 
from him takes nothing by his purchase from the president 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {{ 1376-1386; 
Dec' Dig. { 312.*] 

3. Bankruptot (J 303*) — ^Fraudulent Transfer— Evidence. 

Evidence on a claim to property taken as belonging to a bankrupt held 
to show that an attempted transfer to claimant was intended to defraud 
the other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

4. Estoppel (J 59*) — Who mat Assert— Parties to Fraud. 

One party to a scheme to defraud creditors cannot base estoppel upon 
another's acts under the scheme. 

[Ed. Note. — For other cases, see Estoppel, Cent Dig. {§ 146, 147 ; Dec. 
Dig. § 59.*] 

5. Bankruptot (§ 303*) — Assets— Proof. 

On a claim of property taken as belonging to a bankrupt the trustee 
in bankruptcy need not show insufficient assets in his hands to satisfy 
creditors when the bankrupt states in his petition that he has no assets. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

In the matter of Herman Schoenfield, bankrupt. On petition by 
Jacob Salsburg claiming certain property. Petition dismissed. 

Upon hearing of petition of Jacob Salsburg, asserting title to prop- 
erty taken possession of by trustee, the following certificate of facts 
was made by Referee J. W. Cummins : 

On June 14, 1910, Herman Schoenfield filed a voluntary petition in bank- 
ruptcy, scheduling no assets, but showing a liability of $14,000. On the 
15th day of June, 1910, there was an adjudication, and an order of refer- 
ence to J. W. Cummins, referee. On the 23d day of June, 1910, a petition 
was filed by S. M. Noyes, asking for the appointment of a receiver, and 
thereupon George A. Blackford was appointed receiver, and as such took 
immediate possession of the store and property therein at No. 1128 Market 
street, in the city of Wheeling, W. Va., known as the "Schoenfield Store." 
On June 27, 1910, at the first meeting of creditors, the said receiver was 
duly elected and qualified as trustee, and thereupon he proceeded to Bay City, 
Mich., and took charge of the store there, most of the goods of which had 
been shipi)ed from the Wheeling store, after Herman Schoenfield had been 
adjudicated a bankrupt. 

On June 27, 1910, Jacob Salsburg, by his attorneys, filed a petition before 
the referee, claiming to be the owner and to be in possession of the goods at 
the store in Wheeling, No. 1128 Market street, and prayed that the receiver 
and trustee, George A. Blackford, be directed to deliver the possession thereof 
to the said Jacob Salsburg. The referee decided against the prayer of the 

*For oUiflr easM we% tame topic ft | numbkb In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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petition, and a review of his order was asked by the said Jacob "Salsburg. 
Thereupon the matter was certified to the Honorable Alston G. Dayton, Judge, 
and by an order entered on the 20th day of July, 1910, he confirmed the 
order of the said Cummins, referee, and decreed that the petition filed by 
the said Jacob Salsburg be taken, deemed, and treated as an intervening 
petition for the purpose of trying the title and the right to the possession of 
said property, and referred the hearing on said petition and the answer 
thereto filed by the said George A. Blackford, trustee, to J. W. Cummins, 
referee. The referee proceeded with said hearing, and after hearing all the 
testimony Introduced by the said Jacob Salsburg, and also by the said George 
A. Blackford, trustee, and the arguments of counsel, did on September 30, 
1910, enter an order, the original of which is annexed to this certificate. On 
the 30th day of September, 1910, in said proceeding, Jacob Salsburg, feeling 
aggrieved thereat, asked for a review of aforesaid order, which was granted. 
A summary of the evidence on which such order was based is as follows: 
That Herman Schoenfield, bankrupt, is 41 years old ; was born in Germany : 
is now a citizen of the United States, and has lived in the United States 
between 21 and 23 years ; is single ; has one brother living in this 'country, 
Max Phillip Schoenfield, who is now about 30 years of age, who has been 
here about 10 years, and now lives in Wheeling, and is a salesman at present. 
When Herman Schoenfield came to this country, he had no means, that 
Herman Schoenfield went into business with an uncle in Pittsburg, under 
the name of the '*Lion Clothing House," Herman Schoenfield taking the lease 
in his own name, the rent reserved being $900, conducting this business for 
about a year, when he broke up and lost every dollar he had. That after 
Herman lost his money in the Lion Clothing Company in Pittsburg, his uncle 
had the goods shipped to Johnstown, Pa., where some new goods were added 
to the old stock, the business being conducted in the name of "Chicago Cloth- 
ing Bankrupt Sale" for about one year. The lease on the property in Johns- 
town was taken in Hermanns name, the rental being $1,200 a year. The un- 
cle, owner of the store, got into trouble, and the sheriff came and closed the 
store. The store was advertised under the name of the Chicago Clothing 
Bankrupt Company to attract people to the store. T}ie goods were advertised 
by bankrupt sales, as Herman has done right along. Herman Schoenfield 
had no interest in the business at Johnstown, except his salary, which ranged 
from not less than $25 to not more than $30 a week. This store at Johns- 
town was conducted about 18 or 20 years ago. 

The stock of goods at Johnstown, when it was sold at sheriff's sale, was 
bought back by a relative, Israel Schoenfield, an uncle of Herman Schoen- 
field, and shipped to Shelby. Ohio. Herman was retained as manager of this 
store at Shelby, Ohio, which lasted about three months; Herman's salary 
being $40 a week; the store being conducted under the name of the Inter- 
national Clothing Company. A bankrupt sale was had in connection with 
the store at Shelby, Ohio. At the expiration of about three months, the 
goods were shipped up to Man^eld, Ohio, and went Into a store opened up 
by Israel Schoenfield, the uncle of Herman Schoenfield. When this store was 
opened up a bankruptcy sale was advertised. Herman was manager, at a 
salary of about $30 a week, and lived at the home of the proprietor, his uncle, 
free. Herman stayed at Mansfield over a year, and left there about 1897, 
not having a dollar. He then formed a partnership with a cousin, Samuel 
Stelnfeld, who furnished the money, $4,250, to buy a stock of gpods at New 
Castle, Pa., which store was called the "International Clothing Company," 
Herman's interest being to draw a living and one-half the profit The store 
made money. Herman was the man in charge of the store, being connected 
with it for 11 months, Herman getting out of the store during that time 
his living and $3,500 worth in goods, and went to Sharon, Pa., and opened a 
clothing store as Herman Schoenfield, being the first time that he started 
in business alone. In addition to the $3,500 worth of goods which Herman 
brought from New Castle, as his share of the profits, a stock of other goods 
was added. This store continued for about two years, and Herman moved 
to Youngstown, Ohio. At Sharon, Pa., a fire destroyed the store of Herman 
Schoenfield. When the store was opened in Youngstown, Ohio, one Seligson 
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was taken In, the store being under the firm name of Schoenfleld & Sellgsou. 
In a short time Seligson was bought out. At Youngstown, Herman Schoenfield 
went into bankruptcy, owing about $50,000. The creditors received 20 per cent. 
Herman Schoenfield applied for his discharge in the bankruptcy proceedings 
at Youngstown. Specifications were filed' in opposition to the discharge by a 
number of the creditors, alleging among other grounds that the bankrupt 
had not kept books of account* and that he had falsely and fraudulently con- 
cealed his assets 'and had not given up all his property. The hearing on the 
specifications in opposition to the discharge was referred to a referee, who 
found that Herman Schoenfield had not surrendered all of his property and 
had made false and fraudulent statements concerning same, finding in favor 
of every specification, and recommended ttiat the bankrupt be not discharged. 
This finding was sustained by Justice Wing, then judge of the District Court, 
and the discharge of Herman refused. 

While Herman Schoenfield was in business at Youngstown, his brother. 
Max Schoenfield, who was then about 20 years of age, came from Germany, 
and worked in the capacity of clerk In Herman's store. After the bankruptcy 
of Herman Schoenfield at Younjwstown, Herman being an undischarged bank- 
rupt, he went into business at Homestead, Pa., in his brother's (Max Schoen- 
field*s) name. Max had saved about $500 or $600 from his salary, which 
he earned as a clerk in his brother's store at Youngstown. The store was 
a success, and was continued in this way for three or four years, when the 
.Pennsylvania corporation of the Schoenfield Company was formed, about 
lO'H. moFt of the stock appearing in the name of Max Schoenfield, and Phillip 
Schoenfield. fhe father of Max and Herman Schoenfield, a small portion of 
it In the name of Herman. This corporation having taken over the business 
which Herman was theretofore conducting in the name of Max Phillip 
Schoenfield. his brother. Max Phillip Schoenfield was president of this cor- 
poration, and Herman secretary and treasurer. The first time the board of 
directors met. they authorized a salary to Herman Schoenfield of $.3,000 a 
year. No one else connected with it was authorized a salary from the stock- 
holders or board of directors. No dividends were ever declared. The minutes 
of the company are very informal and irregular. Jacob Salsburg was the 
second man that Hei^man met when he came to this country. The Schoenfield 
Company was in business at Homestead, Pa., and continued their business at 
Wheeling, W. Va., down to about July, 1909, when it went into bankruptcy. 
The Schoenfield Company opened their store in Wheeling at No. 1128 Market 
street, in January, 1908. In March or April, 1909. Herman Schoenfield rented 
a storeroom in Pittsburg, from McCann & Co., and went into business there, 
his brother Max having charge of the business. 

The Schoenfield Company and Herman Schoenfield gave fictitious and 
fraudulent cognovit notes to Shoeneman ft Salsburg, which were used to 
close up the business, and then re-open and advertise a sheriff's sale, instances 
of which are at McKeesport and Columbus, Ohio. There is no evidence of 
any of there false or fraudulent notes ever being given in anybody's name 
excef^t Shoeneman & Salsburg. 

The three creditors who filed the bankruptcy petition in the Schoenfield 
Company bankniptcy proceedings were Woodbine Children's Clothing Com- 
pany, a partnership own^ by Jacob Salsburg, Joseph Shoeneman, and an 

individual by the name of Rabinovitch; a partnership by the name 

of Shoeneman & Salsburg, composed of Joseph Shoeneman and Jacob 
Salsburg. which was a dlFcontinued business at the time of the bankruptcy 
proceedings, having gone out of business in 1907 ; Ooorin & Shapira Company 
—all of those being very close friends of Herman Schoenfield. Herman admits 
that up until the 26th day of April. 1908, he drew out of the Schoenfield 
Company, as salary, about $12,000. Most of this money he says he sent to his 
sisters in the old country. He cites an instance in June or July, of 1909, 
where he borght a draft from the German National Bank in Allegheny, Pa., 
giving as a consideration for said draft, a check on his account in that bank, 
which account was in the name of Max Schoenfield, which he sent to Ger- 
many. The liabilities of the Schoenfield Company, when they went into 
bankruptcy, were about $50,000. Herman Schoenfield and his brother, Max, 
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got along well socially, but there was some kind of misunderstanding In 
business, and this was the reason why the Schoenfleld Ck>mpany, part of the 
time, had more than one store. The Schoenfield Company was not paying Its 
. bills promptly, and In February, 1909, there was a meeting of their creditors 
at Philadelphia. Jacob Salsburg was at this meeting, and Herman Schoen- 
field, as well as the other creditors of the Schoenfield Company. Max was 
not at the meeting. The Schoenfield Company was put on an extension list 
Bt this meeting, some of the notes not maturing for 30 months from that time. 
On July 28, 1909, Jacob Salsburg went to Pittsburg, and obtained from Max 
Schoenfield two agreements, by which he guaranteed to pay the claims 
which Shoeneman & Salsburg. and Woodbine Children's Clothing Company 
had against the Schoenfield Company, amounting to about $14,000. At this 
meeting Herman Schoenfield was present. Jacob Salsburg says he does not 
remember anything about what occurred at this time, suffering a very sudden 
lapse of memory, which is significant. Max Schoenfield, in the first exami- 
nation, which was a part of the examination of the bankrupt, gives as the 
reason why he made the agreements, that using his language : *'l done that 
because Mr. Salsburg, being a friend of mine, also extended me liberal credit 
from time to time; I felt this way. If I would get the stock, all the assets 
of the Schoenfield Company, I figured I would get the stock and all their 
assets, and I figured then I would pay him so much money." 

I find from all the facts and circumstances in the case that Herman Schoen- 
field and Jacob Salsburg, at this time, had arranged for the bankruptcy of 
the Schoenfield Company, said Salsburg was to use his infiuence with other 
creditors to bring about a composition at 20 cents on the dollar.' In the early 
part of July, following, the bankruptcy petition was filed and the Schoenfield 
Company adjudicated a bankrupt. There was an agreement in writing, 
signed by a number of the creditors, authorizing Herman to close up the 
business, and agreeing to accept 20 cents on the dollar. This composition 
was made, and a loan was made to Herman Schoenfield of $6,000 less the dis- 
count, by Shoeneman & Salsburg, through Jacob Salsburg. 

At the time of the bankruptcy, the goods of the Schoenfield Company were 
In their store at Wheeling, 1128 Market street. After the composition,* the 
store was opened and continued to do business until June 23, 1910, when the 
store was seized by George A. Blackford, receiver in bankruptcy. The Schoen- 
field Company had a bank account at Homestead, Pa., up until the company 
went into bankruptcy, and It did not have an account at any other bank. 
Herman Schoenfield closed up the store which he had in Pittsburg, which 
was being conducted by Max, his brother, in August, 1910.* The money de- 
rived from the sale of goods from this store was deposited in the German 
National Bank of Allegheny in Max's name. When the store was discon- 
tinued in Pittsburg, the money In the bank was checked out, and the goods 
and the money, as well, taken to Chillicothe, Ohio, where Herman opened an* 
other store in his brother's (Max Phillip Schoenfield's) name. He also 
opened a bank account in a bank in Chillicothe, Ohio, in the name of his 
brother, Max Phillip Schoenfield, the store at Chillicothe being managed by 
Max Phillip Schoenfield. 

Herman had a bank account in the German Bank of Wheeling, in his own 
name, which was a very active account. He also had a bank account In 
the Security Trust Company, at Wheeling, in his own name ; also had a bank 
account In the National Exchange Bank, in the name of his brother, Max 
Phillip. Herman's store at Chillicothe was moved to Bay City, Mich, about 
the first of the year 1909, and continued until about May of the same year. 
The bank account there was in Herman's name. He had the goods at Bay 
City insured in his own name. When the store at Bay City was closed out, 
Herman came back to Wheeling, and he and Max were both at the Wheeling 
store, No. 1128 Market street. During the time Max was at Pittsburg and 
also at Chillicothe, the book entries were partly in Max's own handwriting, 
and partly in the handwriting of the clerk, and show that he drew a weekly 
salary as clerk, the same as the other clerks. The money, except about $135, 
that was used to make the composition of the Schoenfield Company, came 
from the bank account at Chillicothe, which was in Max Schoenfield's name. 
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The books kept at the store In ChllUcothe, Ohio, show that when the check 
drawn by Max Phillip Schoenfleld was sent to Pittsbnrg to Sachs & Hlrsh- 
fleld, to make the composition, an entry was made on Herman Schoenfield's 
personal account, charging this amount of money. to Herman. The additional 
$135 was made good in Pittsburg, by the check of Jacob Salsburg, which was 
afterward repaid to Jacob Salsburg by Herman Schoenfleld. 

Several weeks before June 2, 1910, the date of the bill of sale to Jacob 
Salsburg, Herman and Max had a quarrel in the store at Wheeling, Max 
immediately left the store, and did not return to work until after the trans- 
fer to Jacob Salsburg. During this time he had made arrangements to go 
to Europe. Salsburg came to Wheeling in June, 1910, in response to letters 
and telegrams of Herman's, of which Max was ignorant. Herman Schoen- 
fleld listed all of the accounts which were assumed in the bill of sale, which 
part of the bill of sale is by far the most material part, and is in the hand- 
writing of Herman. After Jacob Salsburg returned to Philadelphia, the 
bill of sale. was admitted to record. There was also returned to Herman a 
contract of employment, signed by Jacob Salsburg. Very shortly after the 2d 
of June, a large quantity of the goods at 1128 Market street was shipped to 
Bay City, Mich., and a store opened there. No bank account was opened at 
Bay City, Mich., until after the 27th of June, at that time Herman Schoen- 
fleld sending a telegram to Wilkins, the manager there, to open a bank ac- 
count iu the name of Jacob Salsburg, and send the book to B. Salsburg, P. 
O. Box 436, Wheeling. This was Herman's P. O. Box, and this telegram 
was sent after George A. Blackford had taken possession of the store at 
Wheeling. Jacob Salsburg did not open an account at Wheeling, but the 
proceeds of the sales from the store at Wheeling were deposited In the same 
bank accounts the same as they had been before the bill of sale to Jacob 
Salsburg. 

Herman Schoenfleld advertised a sale of goods at the store In Wheeling 
after he became bankrupt, as the goods of Herman Schoenfleld, calling par- 
ticular attention in the advertisement to the court, and the time when he 
was adjudicated a bankrupt This advertisement does not bear the name 
of Salsburg, nor does It in any way show that Salsburg had any interest In 
the store, although it was long after the bill of sale, and Salsburg says he 
knew nothing about this advertisement at the time. The store at Wheeling 
No. 1128 Market street, contained, across the front thereof, in large letters, 
the word, ''Schoenfleld" and the words, "Schoenfleld" and "Schoenfleld's 
Store" were displayed on muslin signs in front of the store, and at other 
conspi>cuous places in the store. The signs were not changed after the bill 
of sale to Salsburg, and everything remained just as it was before the bill 
of sale, and that was the condition when the receiver, Blackford, took charge 
of the store at Wheeling. 

At the time the bill of sale was made, Jacob Salsburg gave his check to 
Max Phillip Schoenfleld for $1,076. By this bill of sale, made by Max Phil- 
lip Schoenfleld to Jacob Salsburg, Jacob Salsburg bases his title, and it is 
the only title or claim of title that he claims or makes. M&x deposited 
this check for $1,076 in the German Bank of Wheeling, opening an account 
in that bank, this item being the only deposit ever made in that account. 
At the time an account was in his name in the National Exchange Bank at 
Wheeling, and he gives no reason why this money was not deposited In the 
account in his name in the National Exchange Bank. Of this $1,076 he im- 
mediately checked to Herman $76; afterwards checks to himself $10, then 
draws a check on the account for $990, thereby checking out the entire $1,076. 

The bill of sale recites that Jacob Salsburg is to assume certain accounts 
as a part of the consideration. He has not paid any of these accounts, and 
none of the accounts have been paid except one account of about $150 for the 
payment of which a check was outstanding at the time the bill of sale was 
given, and which check was met at the bank In Wheeling out of the money 
which was taken from the sales of the goods ; another check being for about 
$26 was drawn on the account in Bay City and payment thereon was stopped 
by the receiver. Herman Schoenfleld gave a number of fake notes and 
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fake checks daring his business career, the kiting of checks being the rule 
with bira, rather than the exception. 

A number of the books of the Schoen field Company, showing the accounts 
at the different stores, were introduced. Some of these books were 
mutilated, at the places where the accounts of the Schoeufields would appear, 
as indicated by the index. Some of these books were not discovered by the 
trustee until after Max Schoenfield, Herman, and Jacob Salsburg had gone 
into the store for the purpose of an inventory after possession had been taken 
by the receiver. The goods at Wheeling were injured by three policies of 
insurance in the name of Jacob Saisburg, after the bill of sale. Prior to the 
bill of sale to Salsburg, a number of applications for insurance on the goods 
at the store in Wheeling were made, but in practically eve^y instance the 
insurance was refused or canceled. The premiums were promptly paid, and 
the luilding in which these goods were, was a modern brick building on 
Market street, one of the principal business streets in Wheeling. Many of 
the contracts for advertisement with the various newspapers were made in the 
name of Herman Schoenfield; others in the name of the New York Consoli- 
dated Clothiers. A number of invoices for the goods were in the name of 
Herman Schoenfield, ,and a number of them in the name of Max Phillip 
Schoenfield. Max was a mere figurehead in the Schoenfield Company. I 
have no hesitancy in finding, from the evidence and all the facts and cir- 
cumstances connected with the hearing, that Max Phillip Schoenfield and 
Hermaa Schoenfield unblushingly perjured themselves. 

Jacob Salsburg's testimony was very unsatisfactory, his manner indicating 
that if he were not deliberately perjuring himself, he was withholding some 
very important testimony. To illustrate: He said that he had not done any 
business with Herman Schoenfield. The examination of his books, which 
were introduced by him. to which examination he strenuously objeited and 
caused a scene at the hearing, showed that there were thousands of dol- 
lars of accounts with Herman Schoenfield, one account espcially, the bills 
payable account, showing that the firm of Shoeneman & Salsburg had notes 
of Herman Schoenfield up in the thousands of dollars, also showin;; tliat the 
firm of Schoeneman & Salsburg had taken notes of the Schoenfield Com- 
pany after it was adjudicated a bankrupt, and had renewed these notes In 
the regular course of business and showed a course of dealings with Herman 
Schoenfield for years. The account at the German Bank of Wheeling was in 
the name of Herman Schoenfield. It was a very active account and most 
of the goods in the store at Wheeling were paid for by Herman Schoenfield's 
checks, drawn on this account. The account at the Security Trust Company 
at Wheeling was also an active account, and a large part of the goods that 
went into the store at Wheeling, before the Schoenfield Company went into 
bankruptcy, were paid for by checks drawn on the account in the Security 
Trust Company, which was tn Herman's name. The proceeds of the sales 
at the store in Wheeling were deposited in this account by Herman. The 
account at the National Exchange Bank was in the name of Max Schoen- 
field. It W4S not a very active account It was opened in January, 1910. 

Charles H. Sachs and J. B. Handlan, for petitioner Jacob Salsburg. 
Benjamin Rosenbloom, for bankrupt. 
. J. W. Ritz, for trustee. 

DAYTON, District Judge (after stating the facts as above). I 
have very carefully read and considered all the evidence presented by 
this record, set forth as it is, in more than 1,400 typewritten pages,, 
and some 130 odd exhibits filed therewith. The facts are so many 
and complicated I shall not attempt to set them forth in detail, but con- 
tent myself with setting forth as above the certificate thereof filed by 
the referee. 

[1] It is still contended by the petitioner, Salsburg, that the stocks 
of merchandise should have been turned over to him by reason of his 
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alleged purchase thereof from Max Ph. Schoenfield, by the trustee 
in bankruptcy, whose remedy then would have been* the institution 
of a plenary suit in some court of competent jurisdiction to recover 
them back from him or their value. I did not think so at the time I 
entered the order, directing the referee to investigate and determine the 
validity of this claim of Salsburg, nor do I tliink so now. On the 
contrary I think the wisdom of that order, in the light of the remark- 
able disclosures of the evidence cannot for a moment be questioned. 

First. The evidence clearly discloses that the storerooms both in 
Wheeling and Bay City were the leased premises of Herman Schoen- 
field ; that notwithstanding Salsburg claims to have made his purchase 
21 days before Blackford, as receiver, took possession, he allowed the 
"Schoenfield" signs to remain, and further allowed the bankrupt, Her- 
man Schoenfield, to remain in charge and in a local paper, under date 
of June 16th, a week before possession was taken by the receiver, to 
advertise these goods "at bankrupt sale" as belonging to "Schoenfield's 
store," situate in this storeroom in Wheeling of which Herman was 
the lessee. The effort to show that the taking into possession of the 
goods by the receiver was tortious, has, in my judgment, utterly failed. 
It was a surrender by those in charge with substantially a declaration 
that Salsburg was the owner by the bankrupt's brother, who had been 
connected with the "Schoenfield Store" management all along, and by 
young Salsburg, the son of claimant. It is just as much the purpose 
of the present bankrupt law (Act July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 34181), as it was that of the Act of 1867 
(Act March 2, 1867, c. 176, 14 Stat. 517)— 

**to secure the possession of the property of the bankrupt, so that it might 
be adniiulstered under the proceedings in bankruptcy. Between the f*rst steps 
Initiating them and the appointment of the assignee, a considerable time 
often elapses, during which the effects of the bankrupt, especially in a case 
commenced by creditors, may be surreptitiously conveyed beyond the reach 
of the court or of the assignee, who, when appointed, is entitled to the pos- 
session of them. If the bankrupt does not voluntarily aid the court, or is 
Inclined to defeat the proceedings, he can, with the aid of friends or irre- 
sponsible persons, sell his n^ovable property and put the money in bis pocket, 
or secrete his goods or remove them beyond the reach of the assignee or the 
process of the court, and thus defy the law." Sharpe v. Doyle, 102 U. S. 
' 680, 689, 26 L. Ed. 277. 

The Code of this state (1906) § 3468 (chapter 100, § 13), provides: 
"If any person shall transact business as a trader, with the addition of 
the words 'factor,' *agent,' *and company/ or *and co.,* and fail to disclose 
the name of his principal or partner by a sign in letters, easy to be read, 
placed conspicuously at the house wherein such business is transacted, and 
also by a notice published for two weeks in a newspaper (if any) printed in 
the town or county wherein the same Is transacted, or if any person trans- 
act such business in his own name, without any such addition, all the prop- 
erty, stock, choses In action, acquired or used In such business, shall, as to 
the creditors of any such person, be liable for the debts of such person. This 
section shall not apply to a person transacting such business under a license 
to him as an auctioneer or commission merchant" 

This provision taken from the Virginia Code of 1860 has been con- 
sidered in Partlow v. Lickliter, 100 Va. 631, 42 S. E. 671, where it was 
held that property used in such business is liable for the payment of 
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the trader's debts, notwithstanding a bill of sale thereof may be re- 
corded. 

The Supreme Court of Appeals of this state in the case of Gilbert v. 
Peppers, 65 W. Va. 355, 64 S. E. 361, has held that a conveyance of a 
shifting stock of goods or other personal property of a transitory 
character left in the possession of the grantor is void per se and on its 
face. This decision has been followed by this court in In re Elletson 
Company (D. C.) 174 Fed. 859, and its action in so doing has been 
affirmed by the Circuit Court of Appeals for this circuit in Ritchie 
County Bank v. McFarland, 183 Fed. 715, 106 C. C. A. 153. 

Then, too, section 1, c. 78, of the Acts of the Legislature 1909, was 
at the time in force, and provides : 

'The sale In bulk of any part or the whole of a stock of merchandise other- 
wise than in the ordinary course of trade and in the regular and usual prose- 
cution of the seller's business, shall be fraudulent and void as against the 
creditors of the seller, unless the seller and purchaser at least five days before 
the sale, make a written statement showing the nature and character of the 
sale and property to be sold and the price to be paid therefor, and unless the 
purchaser demands and receives from the seller a written list of names and 
addresses of creditors of the seller, with the amount of indebtedness due or 
owing to each and certified by the seller under oath, to be, to the best of his 
knowledge and belief, a full, accurate and complete list of his creditors and 
of his indebtedness ; and unless the purchaser shall at least five days before 
taking possession of such merchandise or paying therefor, notify personally 
or by registered mail, every creditor whose name and address is stated in 
said list, of the proposed sale and of the price, terms and conditions thereof." 

Granting that Blackford, receiver, had full notice, by reason of the 
recordation of Salsburg's bill of sale, of Salsburg's claim to tliese 
goods, on its face he must have seen that it was of shifting stocks of 
merchandise, such as set forth in Gilbert v. Peppers and a very little 
investigation would have informed him that the "bulk sales" law had 
not been complied with ; that after a lapse of 21 days from the date of 
such bill of sale, these goods still remained as before under the control 
of the bankrupt and in his possession, upon his leased premises, and 
were being advertised and sold, in part, under the old name of the 
"Schoenfield Store" and in part were being boxed up and shipped to 
Michigan. Could there be any excuse for his not discharging his duty 
and taking possession? I think not. Having possession, the law is 
clear that the bankrupt court's jurisdiction to summarily ascertain 
and determine Salsburg's title or right to these stocks was complete, 
as held by such cases as White v. Schloerb, 178 U. S. 542, 20 Sup. Ct 
1007, 44 L. Ed. 1183 ; Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 
778, 49 L. Ed. 1157, and In re Elletson Co. (D. C.) 174 Fed. 859, af- 
firmed in Ritchie County Bank v. McFarland, 183 Fed. 715, 106 C. C. A. 
153. 

[2] Second. Touching the determination of the merits upon Sals- 
burg's claim to these stocks of goods I have no hesitation in sustaining 
the conclusions reached by the referee, adverse to such claim, for 
several very pertinent reasons. 

(a) The Supreme Court has held the validity of such claim of title 
to be a question of local' law, in the determination of which state 
statutes and decisions will control (Thompson v. Fairbanks, 196 U. S. 
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516, 25 Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S. 
91, 25 Sup. Ct. 567, 49 L. Ed. 956) ; and I have above shown that this 
sale in bulk was contrary to chapter 78, Acts 1909; that Salsburg did 
not comply with section 3468 of the Code 1906, and that this sale ran 
counter to the rulings in Gilbert v. Pepper. 

(b) The claim must be rejected also because it is undisputed that 
Salsburg claims only through purchase from Max Ph. Schoenfield, 
who, it is clearly shown, never had title to these goods. Going back 
only one step, it is to be remembered that the goods were in the pos- 
session of the Schoenfield Company, a corporation under the laws of 
Pennsylvania; that this company became bankrupt; that a composi- 
tion was offered, accepted and confirmed whereby the stock became 
vested again in this company ; that Max Ph. Schoenfield claims (which 
claim we will more fully consider later) to have furnished the money 
to effect this composition, but there was no decree vesting in him the 
title and possession of the goods and there was no subsequent author- 
ization for or transfer of the goods to him by the corporation. As pres- 
ident of this corporation he could not sell and transfer the stock of 
goods to himself without the consent of the corporation directors at 
least. 

[3] The result was he could acquire no title as against the corpora- 
tion by merely taking possession and by reason of such possession 
could sell and confer no title at least to any other than an innocent 
purchaser without notice and such Salsburg certainly was not ; for 

(c) The whole proceeding had been, in my deliberate judgment, 
a corrupt scheme originated by Herman Schoenfield, the bankrupt, 
and Salsburg to secure the debts due to Salsburg's firms and to defraud 
the other creditors. This is shown by the fact that Salsburg first 
obtained the guarantee agreements from Max Ph. Schoenfield, that his 
firms' debts should be paid ; that his two firms then became two of the 
three petitioning creditors, asking for and obtaining this corporation's 
adjudication in bankruptcy ; that Salsburg or one of his firms loaned 
nearly $6,000 to effect the 20 per cent, composition ; that while this 
loan was nominally to Max it was largely repaid to him by Herman. 

Max has testified that he was a "figurehead" in the Schoenfield Com- 
pany, and I think there can be no question that this was true. The com- 
pany itself, in my judgment, has been clearly shown to have been noth- 
ing more and nothing less than a mere device to enable Herman to carry 
on business which he could not do because his effort to defraud credi- 
tors by the bankrupt proceedings at Youngstown, Ohio, had failed and 
he was an undischarged bankrupt. Max and Herman, it seems, just 
before this attempted sale to Salsburg had fallen out and Max had 
left Wheeling. It seems clear he wanted to return to Europe. Doubt- 
less he needed money. Herman sent for his friend Salsburg who came 
on to help out. Max was paid substantially $1,000 to quit, and this 
bill of sale was made to Salsburg with the strong presumption arising 
that Herman hoped to get free by this new proceeding in bankruptcy 
in this court, and then be able to run another course of unparalled 
fraudulent and corrupt business transactions, in the meanwhile "man- 
aging"' the goods in Salsburg's name, selling them out quickly by rea- 
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son of false advertising, realizing and paying Salsburg and his firms 
their debts in full, while the other creditors got nothing. Herman it 
seems was a valuable man to Salsburg, for the latter, in one of his 
letters "takes off his hat" to him in admiration of his qualities as a 
"hustler" in selling and disposing of goods. 

[4] Ido not deem it necessary to consider the contention of counsel 
for Salsburg, that if Herman was the true owner, yet allowed credit 
to be extended to Max, there would be an estoppel in favor of those 
who had extended such credit to Max as against Herman and his 
trustee, further than to say that such question cannot be raised by 
Salsburg, but only by the persons themselves who have been so inno- 
cently defrauded. Salsburg certainly was not so innocently defrauded, 
but was a party to the scheme by which it was done. 

[5] The bankrupt under oath has listed in his schedules debts to the 
amount of $14,000 and declared himself to have no assets, therefore 
it was not incumbent upon the trustee in his petition to allege, nor, by 
evidence prove, "that he has not sufficient assets in his hands to satisfy 
the claims of the creditors of Herman Schoenfield, bankrupt." 

I affirm the conclusion reached by the referee that these two stocks 
of goods were properly taken in charge by Blackford, receiver and 
trustee, and must be held liable for the payment of bankrupt's debts, 
and that Salsburg's petition must be dismissed^ and he be required to 
pay the costs of its defense. 



NEWBERY v. WILKINSON et aL 

(Clrcnlt Oourt, E. D. Washington, E. D. September 6, 1911.) 

No. 1,441. 

1. BXECUTOBfi AND ADKINISTBATORS ({ 513*)— ACTIONS— DEFENSES— DlSCnABOl. 

The administratrix of a deceased guardian was not liable fur the 
guardian*8 alleged default, where suit to enforce such liability was not 
commenced until five years after she had administered the guardian's 
estate according to the local law, had accounted for all property she had 
received, and had been discharged from her trust ; the correctness of her 
accounts not being assailed. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. §i 2207-2291 ; Dec. Dig. § 513.*] 

2.' Descent and Distbibution (i 119*) — Indebtedness ov Ancestor— Liabil- 
ITY or Heirs. 

Heirs of a deceased guardian are not liable for his default beyond the 
amount of their inheritance. 

[Ed. Note. — For other cases, see Descent and Distribution, Gent Dig. 
(i 433-439; Dec. Dig. i 119. ♦] 

8. ExECUTOBS AND Adhinistbatobs ({ 224*) — Claims— NoNCLAiM Suit— Ap- 
plication— "Culim" — "Cause of Action." 

Rem. ft Bal. Code Wash. S 1470, providing that every executor and ad- 
ministrator shall immediately after his appointment cause to be published 
in some paper printed in bis county a notice requiring creditors to pre- 
sent claims within a year after the date of notice, and section 1472, de- 
claring that if a claim is not presented within such year It shall be 

•For oUicr omm ■•• Mun* topic ft I muicbib in Dec. ft Am. Digs. 1M7 to datt^ ft R«p'r IndaxM 
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barr^ apply to mere personal claims against the estate of a deceased 
guardian ; the word "claim" being synonymous witli *'cause of action." 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. §i 7U8-788 ; Dec. Dig. i 224.* 

For other definitions, see Words and Phrases, vol. 2, pp. 1015^1019; 
vol. a p. 7598; vol. 2, pp. 1202-1211; vol. 8, p. 7604.] 

4. CovRTs (I 375*) — State Rtatittes— Enforcement in Fbdebal Co\jrt. 

A state' statute of nonclaim, requiring claims against executors and 
administrators to be filed within a specified time, will he enforced in a 
federal court of equity, where suit was brought against an administrator 
of a deceased guardian on a mere personal demand several years after 
the bar of the suit of nonclaim became absolute. 

[Ed. Note.~For other cases, see Courts, Cent Dig. f 983 ; Dec. Dig. i 
375.*] , • 

5. Courts (} 375*) — Guardian's Bond— Actions— Limitations— Enforce- 

ment IN Federal Court. 

Rem. & Bal. Code, { 1432, provides that an action against sureties shall 
be commenced within six years after tlie revocation or surrender of let- 
ters of administration or death of the principal, and section 1633 de- 
clares that all the provisions of the title containing the above-named sec- 
tion relating to administrators' bonds shall apply to bonds taken of 
guardians. Held that since the state Legislature had supreme power 
to restrict the obligation of sureties on statutory bonds given by guard- 
ians, such sections were enforceable in a federal court and available as 
a defense to a suit on a guardian*s bond against the surety more than 
six years after the death of his principal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. i 983 ; Dec. Dig. i 
375.* 

State laws as rules of decision in federal courts, see notes to Wilson 
V. Perrln, 11 C. C. A. 71; Hill v. Hite, 29 O. O. A. 533.] 
ft. Limitation op Actions (§ 174*)— Removal of BARr-BQUiTABLB Remedy. 

The rule that a court of equity will remove the bar of limitations to 
reach trust funds does not apply to a mere surety on a guardian's bond, 
whose duty is measured alone by the legal force of the bond, and whose 
only obligation to the obligee is contained in his covenant 

[Kd. Note) — ^For other cases, see Limitation of Actions, Dec. Dig. § 
174.*] 

In Equity. Suit by William Fraser Newbery against Clara Wilkin- 
son, administratrix of the estate of B. C. Van Houten, deceased, and 
others. On final hearing. Dismissed. 

Belden & Losey and Graves, Kizer & Graves, for complainant. 
H. M. Stephens, for defendants Wilkinson and Van Houten, 
P. F. Quinn and E. J. Cannon, for defendant Monaghan. 

RUDKIN, District Judge. This is a suit on a guardian's bond. The 
administratrix of the estate of the deceased guardian, the heirs at law 
of the deceased guardian, and one of the sureties on the bond of the 
deceased guardian are made parties defendant. There is little or no 
controversy over the facts, although the materiality or relevancy of 
some of the facts is challenged by the complainant. 

Pauline B. Newbery, a resident of Spokane county, died intestate 
on the 4th day of August, 1890, leaving her surviving a husband, A. 
A. Newbery, and two minor children, William Fraser Newbery, the 
complainant in this suit, and Laura Isabel Newbery, who died in 
infancy unmarried and without issue. The deceased left an estate in 

^For oth«r cmm see Sam* topic A S KUmbxb in Deo. ft Am. Digs. 1907 to daU, ft Rep'r IndezM 
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Spokane county, consisting of a community interest in certain real 
property, a particular description of which is not material at, this 
time. Upon her death one half of the community property passed to 
the surviving husband, and the remaining half descended to the two 
minor children, share and share alike, under the local laws of the 
state. At the time of Mrs. >lewbery's death a portion of the com- 
munity real property was incumbered by a mortgage held by the 
Northwestern & Pacific Hypotheek Bank, and the surviving husband, 
the father of the two minor children, applied to the bank for a renewal 
of the mortgage and an increase in the amount of the mortgage loan. 
The bank agreed to renew the mortgage and to increase the amount of 
the loan, on condition that the father would clear or perfect his title to 
the mortgaged property, and the following remarkable procedure was 
resorted to for that purpose, under legal advice : 

B. C. Van Houten, one of the father's business associates, was 
appointed guardian for the two minor children, and the defendant 
Monaghan and others became sureties on his bond in the penal sum of 
$40,000. The father then commenced an action in the superior court 
of Spokane county against the guardian and the two minor children, 
for the partition of three certain parcels of land owned by the com- 
munity at the time of the wife's death. The complaint contained a 
description of the property, set forth the interest of each of the par- 
ties, alleged that partition could not be made without prejudice to the 
owners, and prayed that the property be sold and the proceeds divided 
among the respective owners as their interest might appear. The 
defendants appeared in the action and put in issue the allegations of 
the complaint. A reference was ordered by the court, and after a 
formal hearing the referee made a report recommending a sale of the 
property as prayed in the complaint. This report was confirmed, and 
the referee was directed to make the sale. Thereafter the referee 
reported that he had sold the three several parcels of land to one J. 
F. McEwen (who was another of the father's business associates) for 
sums aggregating $64,800 in cash, and that he had paid one half of 
the proceeds of the sale to the father and the remaining half to the 
guardian of the minor children. Receipts from the father and the 
guardian were returned and filed in court, acknowledging the receipt 
of the respective sums thus alleged to have bien paid over. The 
report of sale was adopted and confirmed by the court, and the referee 
conveyed the property to the purchaser. Immediately thereafter Mc- 
Ewen, the purchaser, conveyed the property to the father, and by this 
means or subterfuge, his title was cleared or perfected. In truth and 
in fact McEwen paid nothing for the property at the partition sale, 
and it was never contemplated that he should. The guardian did not 
in fact receive the sum of $32,400, or any other sum, on account of 
the sale, nor was it contemplated that he should. 

The entire proceeding was a mere fraudulent scheme or device, 
resorted to for the purpose of divesting the title of the two minor 
children and vesting it in the father, to the end that he might mort- 
gage or incumber the property. I do not desire to be understood as 
holding or finding that the father intended to perpetrate a fraud on 
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his infant children, for there is no evidence that he did, but such was 
nevertheless the legal effect of the whole proceeding. While the 
guardianship was a general one, the active duties of the guardian 
began and ended with this single transaction some 20 years ago. The 
guardian thereafter died testate in King county, of this state, on the 
25th day of January, 1904, and his estate passed through due course 
of administration. His will was admitted to probate, an administra- 
trix with the will annexed was appointed and qualified, notice to 
creditors was published under date of April 30, 1904, and the admin- 
istration was closed by final decree on the 13th day of July, 1905. 
No claim on behalf of the complainant was presented to the ad- 
ministratrix of the estate of the deceased guardian within the year 
allowed by the state statute of nonclaim, or at all. The only estate 
left by the deceased consisted of some worthless mining stock, for 
which the administratrix received the nominal sum of $5 at administra- 
tion sale. No other property of the deceased, of any kind, character, 
or description, came into the hands of his personal representative or 
descended to his heirs or next of kin. 

The complainant left the state of Washington at an early age and 
attended school at different places in the East, until he attained the 
age of about 15 years. He then entered the United States navy, where 
he remained until he attained his majority.^ During his term of service 
in the navy he was stationed the greater part of the time on the At- 
lantic coast. On attaining his majority he left the navy and wandered 
about the country from place to place for about two years, until he 
finally settled in Utah, of which state he is now a citizen. He had no 
actual notice of the partition or guardianship proceedings until shortly 
prior to the commencement of this suit. At that time he received a 
quitclaim deed from his father for his signature, and investigations 
made by his attorneys led to a disclosure of the proceedings in ques- 
tion. He did receive notice from his stepmother, however, when of 
the age of 19 years and about 5 years prior to the commencement of 
this suit, to the effect that he had a claim to certain property in the 
city of Spokane, derived from or through his mother, which he might 
establish, provided he instituted proceedings for that purpose witliin 
one year after attaining his majority. . This notice admittedly referred 
to other property and other rights, and not to the bond in suit. The 
original action was commenced on the law side of this court on the 
2d day of February, 1910, and within a few months after the com- 
plainant attained the age of 24 years. The case was later transferred 
to the equity side of the court, and the present bill was filed on the 
2Sth day of March, 1910. The administratrix and the heirs on the one 
hand, and the surety, Monaghan, on the other, have appeared separate- 
ly ; but their defenses are in some respects the same. 

Under the foregoing facts the complainant contends, in brief, that 
he, in his own right and as next of kin to his deceased sister, is entitled 
to recover the full amount for which their interest in the community 
property was sold, at the partition sale, with legal interest from that 
date. The defendants, on the other hand, contend, first, that the 
remedy of the complainant is at law, and not in equity ; second, that 
190 F.— 6 
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the interest of the complainant and his deceased sister in the com- 
munity property at the time of their mother's death was of no value, 
and consequently that they were not injured or defrauded by the pro- 
ceedings complained of; third, that the suit is barred by the state 
statute of nonclaim, for failure to present the claim to the administra- 
trix of the estate of the deceased guardian within the time limited by 
law ; and, fourth, that the suit is barred by the statute of limitations. 

If this suit were instituted in the proper forum and within the proper 
time, I am of opinion that the complainant is entitled to recover under 
the allegations of the bill and according to his theory of the case ; but, 
in view of the conclusion I have reached as to certain of the defenses 
interposed, a further consideration of the merits of the complainant's 
claim becomes immaterial. 

[1] A few words will dispose of the case made against the adminis- 
tratrix and the heirs at law. The administratrix was not such at the 
time of the commencement of this suit, and had not been for years^. 
Nearly five years prior to its commencement she had fully administered 
the estate under and in accordance with the local law. She had fully 
accounted for all property by her received, and had been discharged 
from her trust. The correctness of her accounts is not now assailed, 
and she cannot be called upon at this late day to further account to 
tliis or any other court. 

[2] I presume it will not be contended that heirs are liable for the 
debts or o^liorations of their deceased ancestors beyond the amount of 
their inheritance. 14 Cyc. 186. It is not claimed that the heirs of the 
deceased guardian received an inheritance of any kind or of any val- 
ue from him. On the contrary, it clearly and satisfactorily appears 
that the guardian died utterly insolvent, , that his entire estate con- 
sisted of worthless mininp^ stock, and that no part* of this descended 
to his heirs or next of kin. As to the administratrix and the heirs, 
the bill must therefore be dismissed, regardless of other defenses in- 
terposed. 

In view of this conclusion it is perhaps unnecessary to consider the 
effect of the failure to present the claim in suit to the administratrix of 
the estate of the deceased guardian ; but, inasmuch as the bar of the 
statute of nonclaim may inure to the benefit of the surety, I will refer 
briefly to that question. 

[3] The complainant contends that the state statute of nonclaim 
does not apply to equitable or unliquidated claims such as this, citing 
Neis V. Farquharson, 9 Wash. 517, 37 Pac, 697. With this conclusion 
I am unable to agree, whether we consider the question an open one, 
or as foreclosed by the decisions of the local courts. 

Section 1470, Rem. & Bal. Code, provides that every executor and 
administrator shall, immediately after his appointment, cause to be 
published in some paper printed in his county a notice to the creditors 
of the deceased, requiring all persons having claims against tlie de- 
ceased to present them, with the necessary vouchers, within one year 
after the date of such notice. 

Section 1472 provides that, if a claim is not presented within one 
year after the first publication of notice to creditors, it shall be forever 
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barred. This statute would seem to apply to mere personal claims 
against the estate of a deceased guardian or executor, and it has been 
so held. 

In construing the word ^'claim" in a similar statute, in Fretwdl 
V. McLemore, 52 Ala. 124, 140, Brickell, C. J., said: 

"The language of the statute Is clear, unambiguons, and comprehensive. 
Words more significant to express every demand to which a personal repre- 
sentative can or ought to respond, or which can charge the assets in his 
hands subject to administration, or more expressive of every legal Uabllity, 
resting upon the decedent, could not have been employed." 

In Rhodes v. Hannah's Adm'r, 66 Ala. 215, it was held that the 
claim of a ward against the estate of a deceased guardian was 
barred by the statute of nonclaim, unless presented within the time 
limited by law. To the same effect see Taylor's Adm'r v. Robin- 
son, Adm'x, 69 Ala. 269; Connelly v. Weatherly, 33 Ark. 658; Pat- 
terson V. McCann, 39 Ark. 577; Purcelly v. Carter, 45 Ark. 299; 
Padgett V. State, 45 Ark. 495 ; Gillespie v. Winn, 65 Cal. 429, 4 Pac. 
411; McGrath v. Carroll, 110 Cal. 79, 42 Pac. 466. See, also. Hill 
V. State, 23 Ark. 604; Nichols v. Shearon, 49 Ark. 75, 4 S. W. 167; 
Estate of Halleck, 49 Cal. Ill; Lathrop v. Bampton, 31 Cal. 17, 89 
Am. Dec. 141 ; Sharpstein v. Friedlander, 54 Cal. 58 ; Fowler v. 
True, 76 Me. 43; Atty. Gen. v. Brigham, 142 Mass. 248, 7 N. E. 
851; 18Cyc. 467. 

The word "claim" has been given the same broad, comprehensive 
construction by the Supreme Court of this state. In Barto v. Stew- 
art, 21 Wash. 605, 59 Pac. 480, the court construed the word "claim" 
as synonymous with "cause of action," and in express terms over- ; 
ruled the case cited by the complainant. An executor or admin- 
istrator may be required to account for trust funds or property 
which come into his hands, regardless of the statute of nonclaim ; 
but no such case is presented here. No property or trust funds 
came into the custody of the deceased guardian himself, and it is 
not claimed that any such came into the hands of his personal rep- 
resentative, or descended to his heirs or next of kin. The com- 
plainant is seeking to enforce a mere personal demand against the 
estate of his deceased guardian, and as such it is clearly barred by 
the statute of nonclaim, which applies to all claims, known or un- 
known, and to all persons, whether sane or insane, infants or adults, 
residents or nonresidents. It is claimed, however, that a federal 
court of equity is not bound by the state statute of limitations 
or of nonclaim, and in so far as claims purely equitable are con- 
cerned this much may be conceded. 

[4] But the statute of nonclaim is enforced with even greater 
strictness than the general statute of limitations. Its object is 
to secure an early and final settlement of estates, to the end that 
the residuum may be distributed to the heirs or next of kin, free 
from incumbrances or charges which would lead to protracted liti- 
gation. Hall v. Bumstead, 20 Pick. (Mass.) 6. And it would be 
an unusual case, indeed, in which a federal court of equity would feel 
warranted in subjecting an estate to the payment of a mere personal 
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demand, several years after the bar of the statute of nonclaim 
became absolute. No such case is presented here. 

In Morgan v. Hamlet, 113 U. S. 449, 5 Sup. Ct. 583, 28 L. Ed. 
1043, a bill in equity was filed for an accounting of certain matters 
growing out of a partnership, and the Statute of nonclaim of the 
state of Arkansas was interposed in defense. After referring to 
the state statute, which does not differ from the statute of this 
state, and to the decisions of the local courts, which do not differ 
from the decisions of the courts of this state, the court said : 

•*It Is sought. In argument on, behalf of the appellants, to distinguish their 
case, at least the case of the two infant children of Samuel D. Morgan, from 
any case within the statute of nonclaim, on the ground that at the death of 
their father, his title to the real estate, which constituted the plantation, de- 
scended to them as his heirs at law, and thereafter as to the operations con- 
ducted hy John Morgan in 1864 and 1865, liaving no guardian, the latter was 
in equity their representatiye and guardian de son tort and trustee, so that 
upon his death, and untU they arrived at age, there was no one competent to 
make a demand against his administrator, within the terms of the statute. 
But we are unable to appreciate the force of this supposed distinction. The 
statute in question contains no exception in fayor of claimants under dlsa- 
bUity of nonage or otherwise. The claim of the complainants against John 
G. Morgan was adverse to his administration, although it may have origi- 
nated in consequence of a relation of trust ; and there is no ground that we 
are able to understand, upon which It can be excepted out of the operation 
of the statute in question. Their claim was clearly against the administrator 
of John G. Morgan, whether the latter be considered as the defaulting part- 
ner of themselves or of their' father. Whatever it's description, it was a 
claim against the estate of John G. Morgan, and for which his personal rep- 
resentative was in the first instance liable ; and the statute is a bar to every 
such claim, unless presented within the time prescribed. On this ground the 
decree of the Circuit Court is affirmed." 

For these reasons I am of opinion that the claim against the 
estate of the deceased guardian is barred both at law and in equity. 
The Supreme Court of the state of Washington has held that the 
undertaking of the surety is collateral security for the preference 
of the duties of the principal, and that no action can be maintained 
against the surety unless the liability of the principal exists at the 
time of the commencement bf the action. Spokane County v. 
Prescott, 19 Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 733. There 
is no doubt a conflict of authority on this question, but : 

"No laws of the several states have been more steadfastly or more often 
recognized by this court, from the beginning, as rules of decision in the 
courts of the United States, than statutes of limitations of actions, real and 
personal, as enacted by the Legislature of a state, and as construed by its 
highest court." Bauserman v. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466,-468, 
37 L. Ed. 3ia 

[5] Aside from this, the suit is barred by the special statute of 
limitations of the state applicable to sureties on the bonds of ex- 
ecutors, administrators, and guardians. Section 1432, Rem. & Bal. 
Code, provides that: 

"An action against sureties shall be commenced within six years after the 
revocation or surrender of letters of administration or death of the princi- 
pal." 
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Section 1633, Id., provides that: • ' 

"All the provisions of chapter 8 of this title relative to bonds given by 
executors and administrators shall apply to bonds taken of guardians." 

The complainant admits that the suit at bar is controlled by 
these provisions, that the suit is barred by them, and that the com- 
plainant is entirely without remedy in the courts of the state of 
Washington. Again he insists, however, that those limitations are 
not binding on a federal court of equity. This rule may be con- 
ceded in certain cases, but I deny its application to the case now 
under consideration. No doubt a state Legislature may not limit 
or restrict the general jurisdiction of a federal court of equity, but 
its power to limit and restrict the obligation of sureties on stat- 
utory bonds is supreme; and if under the laws of the state the 
surety is released at the expiration of six years from the death of 
his principal, it is beyond the power of a court of law, or a court 
of equity, state or federal, to revive the obligation. The bond in 
suit is not a mere private contract inter partes, and the special 
statute of limitations does not affect the repiedy merely. In speak- 
ing of a similar statute of Wisconsin in Hudson v. Bishop (C. C.) 
32 Fed. 519, 523, the court said : . 

**When the Legislature of Wisconsin provided for the giving of a bond by 
a guardian, it had k right to enact and declare the duties and obligations 
imposed thereunder upon the sureties signing the same. The extent of the 
liability thereby imposed is to be determined by the statute of Wisconsin, no 
matter in what forum suit may be brought thereon. When the statute in 
express terms declared that, as against the sureties, no action can be main- 
tained unless brought within four years after the discharge of the guardian, 
this defines the extent of the liabUity of the surety. It cannot be treated as 
a mere matter affecting the remedy upon the contract of suretyship, but it is 
part of the contract itself. In this regard sureties stand in a different posi- 
tion than the principal. The guardian receiving the property of his wards 
would be liable to account therefor without any statutory declaration to that 
effect. He has no vested Interest in any particular period of llmi^tion, and 
cannot complain If the statute should be entirely abrogated. When, however, 
a person is asked to assume the position of a surety for another, by signing 
a statutory bond, and the statute expressly limits his liability by providing 
that he cannot be sued thereon after a fixed period, it will not do to hold 
that* the limitation is a mere matter of form, affecting the mode of proce- 
dure, and that it may be wholly taken away by legislative enactment. It is 
a substantial right protecting the surety by limiting the extent of the liability 
assumed, and enters into the obligation of the bond given under the statute. 
As such it is one of the conditions of the contract, and therefore an action 
cannot be maintained against the surety unless brought within the period 
thus fixed." 

These views were concurred in by the late Justice Brewer at cir- 
cuit on a petition for rehearing. . Hudson v. Bishop (C. C.) 35 
Fed. 820. 

[6] Furthermore, while a court of equity will sometimes remove 
the bar of the statute of limitations in order to reach trust funds 
or trust property, this rule can have little or no application to a 
mere Surety — 

'•whose duty la measured alone by the legal force of the bond, and who is un- 
der no moral obligation whatever to pay the obligee, independent of his cove- 
nant, and consequently there is nothing on which to found an equity for the 
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Interposition of a court pf chancery.** Plckersgill t. Lahens, 15 WalL 140, 
144, 21 L. Ed. 119. • . 

For these reasons I am of opinion that the right of recovery 
against either the personal representative, the heirs, or the surety 
is barred, and the bill is. accordingly dismissed. I reach this con- 
clusion with the less hesitation because I have grave doubts as 
to the inherent equity of the complainant's claim. Notwithstand- 
ing the indefensible methods resorted to for the purpose of divest- 
ing infants of their title to the property in question, I doubt if they 
would have received any considerable sum had their mother's es- 
tate been administered in the regular course. The complainant 
invokes strict rules of law for the purpose of fixing the amount of 
his recovery, and he cannot complain if his own conduct and his 
own rights are measured by the same rules. 

Let a decree be entered accordingly. 



In re STERNE & LEVI. 

(District Ck>urt, E. D. Texas. June 7, 1911.]f 

No. 81. 

L Bawkbttptct (I 18*) — Coubts-^ubisdictiow. 

Where iMirtners were domiciled In different bankruptcy court districts, 
and the firm maintained a business establishment in each district, both 
bankruptcy courts had Jurisdiction of bankruptcy ag^ainst the firm and 
the individual partners. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. 1 18.^] 

2. Bawkbuptct (§ 18*)— CouBTS— JuBisDienoN. 

Bankruptcy Act July 1, 1898, c. 641, § 32, 30 Stat 654 (U. S. Oomp. 
St. 1901, p. 3434), provides that, where petitions are filed against different 
members of a firm in different courts of bankruptcy, each of which has 
Jurisdiction, the cases shall be transferred to the court which can pro- 
ceed with the same for the greatest convenience of the parties in Interest 
General Order 6 (89 Fed. ▼, 32 O. C. A. ix) confers exclusive Jurisdiction 
on the court in which the petition in bankruptcy is first filed, subject to 
transfers authorized by section 32. Partners were domiciled in different 
districts, and the firm maintained a business establishment in each dis- 
trict An involuntary petition in bankruptcy against the firm and the 
partners individually, was filed in one district Subsequently a voluntary 
petition was filed in the other district. Heldf that the court in which the 
first petition was filed was vested with the exclusive Jurisdiction to de- 
termine the question which of the two courts could proceed with the case 
for the greatest convenience of the parties in interest 

[Ed. Note.— For other cases, see Bankruptcy, Dec Dig. i 18.*] 

8. BANKBUPTOT (i 18*) — OoUBTS-nJUBISDICTION. 

Bankruptcy proceedings against a firm maintaining establishments In 
Texas and Arkansas and against the partners, one of whom resided in 
each state, were pending in bankruptcy courts in Texas and Arkansas. 
On motion to transfer the case from the court in Texas to the court in 
Arkansas, more than 60 creditors with claims aggregating $10,696 ap- 
peared in opposition. Two of the creditors had claims for rent due and 
to become due to the amount of about $2,000 on two buildings occupied 
by the bankrupts in Texas and claimed priority under the state law. 

*For oUier cmm im tarn* toplo A | mitmbbb in Deo. ft Am. Diga. 1907 to daU, ft Rep'r IndazM 
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The total liabilities were less than $18,000. The bankrupt who formerly 
resided in Arkansas had removed to Texas, where he and the other part- 
ner were within the jurisdiction of the court in Texas, subject to caU 
as witnesses in the proceedings. Held, that a transfer of ttie case to the 
court in Arkansas was not justified under Bankruptcy Act July 1, 1898, c 
541, § 32, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3434), authorizing trans- 
fers for the greatest convenience of parties in interest. 
[Ed. Note, — ^For other cases, see Bankruptcy, Dec. Dig. § 18* • 
Jurisdiction of federal courts in suits relating to bankruptcy, see note 
to Bailey ▼. Mosher, 11 C. 0. A. 313.] 

In the matterxof the bankruptcy of Sterne & Levi. Petition of W. 
C. Hudson, trustee, to transfer the cause to the District Court of the 
United States for the Eastern District of Arkansas. Etenied. 

The following is the opinion of Hanipson Gary, Referee: 

The issues referred to me, as special master, to ascertain and report the 
facts, with my conclusions thereon, arise upon a petition of W. 0. Hudson, 
trustee, for a transfer of the above-entitled cause from this court to the 
District Court of the United States for the Eastern District of Arkansas on 
the alleged ground that the latter court can proceed with said cause for the 
greatest convenience of all parties In interest. 

The facts, as derived from the petition and exhibits thereto, responses 
filed 5y Thos. D. Bonner, trustee, and various creditors, the record, and the 
evidence, are as follows: 

On February 28, 1911, certain creditors of the firm of Sterne & I^vl, 
merchants having stores at Texarkana, Tex., and Pine Bluff, Ark., filed In 
this court a petition in involuntary bankruptcy, praying an adjudication of 
bankruptcy of the partnership and the individual partners. This petition 
was prosecuted with due diligence to an adjudication, which was made on 
March 23, 1911, and on April 7, 1911, respondent Thos. D. Bonner was elected 
and duly qualified as trustee herein. 

Meanwhile, said firm of Sterne & Levi, and the individual partners, on 
March 6, 1911, filed their voluntary petition in bankruptcy in the District 
Court of the United States for the Eastern District of Arkansas, and order 
of adjudication was made the same day, and on March 21, 1911, W. O. Hudson, 
the petitioner, was appointed and qualified as trustee. 

The stock of merchandise of the bankrupts located at Pine Bluff, Ark., 
was sold by W. C. Hudson, trustee, for the sum of $5,060 ; that at Texarkana, 
Tex., by Thos. D. Bonner, trustee, for the sum of $4,100; both sales were 
confirmed by the courts under whose respective orders they were made; and 
said sums of money, representing all — or practically all— of the assets of said 
bankrupts, are in the hands of the respective trustees. 

[1] The first question that presents itself for consideration and decision is 
that of Jurisdiction. It is apparent from the facts that both courts had Juris- 
diction of the parties and the subject-matter herein, both on account of the 
fact that a partner was domiciled in each district and because a business 
was maintained in each, and, the Jurisdiction of both having been invoked, the 
initial step in this Inquiry is to determine' to which of said courts the law 
gives the preference; for, unless that preference is here, this court has no 
Jurisdiction to entertain the motion to transfer the cause on the ground of 
the convenience of parties in Interest. 

The letter as well as the spirit of General Order 6 in Bankruptcy (89 F6d. 
V, 32 C. C A. ix), which is hereinafter quoted at length, confers exclusive Ju- 
risdiction upon that court in which the petition is first filed, subject to the 
provision for the transfer of cases from one to another district court where 
the convenience of parties in interest demands it, which will be discussed 
later herein. .As between two District Courts of the United States it is the 
duty of the other court to yield Jurisdiction and the control and direction of 
the entire proceeding to the one whose Jurisdiction was first invoked. In re 

•For otber caies tee same topic A i numbbr In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indezee 
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Elmlra Steel Co. (D. C.) 5 Am. Bankr. Rep. 484, 109 Fed. 456; flatter of 
United Button Co. (D. C.) 12 Am. Bankr. Rep. 761, 132 Fed. 878. 

[2] The first petition in bankruptcy having been filed in the District Court 
of the United States for the Eastern District of Texas, It is clear that thli| 
court Is entitled to, and should, proceed with the case unless it clearly appears 
that the convenience of parties in interest requires its transfer under section 
.32 of the act to some other court. This conclusion is- inevitable, notwith- 
standing the fact, so strongly urged by counsel for the Arkansas trustee, to 
the contrary, that the second petition was voluntary, and that bankrupts 
cannot be deprived of their right to a voluntary adjudication, even with an 
Involuntary petition pending against them, unless It be shown that Injury 
would result to creditors by reason of preferential or other transfers between 
the dates of the respective petitions. ' 

The right of a person to become a voluntary bankrupt under such circum- 
stances was formerly doubted ; but it is no ionger open to question. The 
proper practice, as pointed out by the authorities, under such circumstances, 
is to stay the proceedings on the involuntary petition, with protection to 
creditors as to costs, and make an order of adjudication, with leave to eredlr 
tors to bring forward the involuntary petition in the event that it should 
develop in the further proceedings In the case that such course Is necessary 
in the interest of creditors. But this contemplates that both petitions are 
presented to the same court, as is usually the case, or, if presented to different 
courts, upon a transfer and consolidation of the cases In one of the courts, 
' and is a matter of practice and expediency, which in no way affects, alters, 
or relates to the question of jurisdiction in the first instance. 

In this connection, it may be remarked that no real distinction is to be 
.found between a voluntary petition in bankruptcy and an admission by 
bankrupt upon the filing of an involuntary petition against him of his "in- 
ability to pay his debts and a willingness to be adjudged bankrupt on that 
ground," with adjudication thereon, under which conditions the case pro- 
ceeds, under the law, as though it were voluntary. Prior to the amendment 
of 1910 (Act June 25, 1910, c. 412, 36 Stat. 838) corporations could not be- 
come voluntary bankrupts in the strict and technical seuse; but, by filing 
'the admission above referred to, they could and often did accomplish the 
same end — Indeed, practically the only use found for that ground of bank- 
ruptcy was in just such cases. This course was resorted to in the case of 
Elmlra Steel Co., supra, upon the second petition filed; and, as stated, no 
distinction worthy of any serious consideration is perceived in respect to the 
character of the bankruptcy, 1. e., whether voluntary or involuntary, between 
that case and the one here. For the purposes of this inquiry they may be con- 
sidered as presentiug identical facts. 

Section 32 of the bankrupt act is as follows: 

"In the event petitions are filed against the same person, or against different 
members of a partnership, in different courts of bankruptcy, each of which 
has jurisdiction, the cases shall be transferred, by order of the courts re- 
linquishing jurisdiction, to and be consolidated by one of such courts which 
can proceed with the same for the greatest convenience of parties in interest." 

This section does no more than provide against the hard and fast rule of 
the former law, under which a case in bankruptcy had to proceed in the court 
having jurisdiction in which the petition was first filed, without regard to the 
convenience of parties. It will be observed that no effort is made therein to 
specifically point out the manner of obtaining a transfer or the court to which 
the application is to be made, and general order 6 must be resorted to for 
more specific directions. Collier on Bankruptcy (8th Ed.) p. 478. 

This general order is as follows: 

"In case two or more petitions shall be filed against the same individual 
in different districts, the first hearing shall be had in the district in which 
the debtor has his domicile, and the petition may be amended by inserting an 
allegation of an act of bankruptcy committed at an earlier date than that 
first allegedj if such earlier act is charged in either of the other petitions ; and 
in case of two or more petitions against the same partnership in different 
courts, each having jurisdiction, the petition first filed shall be first heard, 
and may be amended by the inserting of an allegation of an earlier act of bank- 
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mptcy tban that first alleged, if such earlier act is charged In either of the 
other petitions, and, in either case, the proceedings upon the other petitions, 
may be stayed until an adjudication is made upon the petition first heard ; 
and the court which makes the first adjudication of bankruptcy shall retain 
Jurisdiction over all proceedings therein until the same shall be dosed. In 
case two or more petitions shall be filed in different courts by different mem- 
bers of the same partnership for an adjudication of bankruptcy of said part-, 
nership, the court in which the petition is first filed, having jurisdiction, shall 
take and retain jurisdiction over all proceedings in such bankruptcy until the 
same shall be closed; and if such petitions shall be filed in the same district, 
action shall be first had upon the one first filed. But the court so retaining 
jurisdiction shall, if satisfied that it is for the greatest convenience of parties 
in interest that another of said courts should proceed with the cases, order 
them to be transferred to that court." 

This order -leaves no room for doubt but that the court taking and retain- 
ing jurisdiction shall have exclusive jurisdiction to determine the question 
of a transfer under section 32, for it expressly provides that the court "so 
retaining jurisdiction (because the petition was first filed therein) shallt if 
satisfied that it is for the greatest convenience of parties in interest, that an- 
other of said courts shall proceed with the case, order them transferred to 
tJiat court. 

Therefore, this court, and this court only, is vested with jurisdiction to de- 
termine the question here presented, 1. e., which of the two dourts can proceed 
with the case for the "greatest convenience of parties in interest." Author- 
ities supra. 

[3] Neither the act nor the general order attempts to define the terms 
"greatest convenience" or 'parties in interest." The interpretation placed 
upon them by the court in the Matter of United Button Co. (D. C.) 13 Am. 
Bankr. Rep. 454, 137 Fed. 668 — that the terms "parties in interest" covers 
every party having any interest in or connection with the case, including pri- 
ority, secured and unsecured creditor^, as well as the bankrupts themselves, 
and that the term '^greatest convenience" depends upon all the circumstances, 
proximity of a majority of creditors and the place of business of the bank- 
rupts to the court, proximity of witnesses whose attendance is desired In any 
hearing, and perhaps numerous other factors — ^would seem to be the correct 
view. And, In order that all the circumstances might be fully developed and 
a full and complete hearing assured herein, 10 days' notice of the time, place, 
and object of this hearing was given to every party in interest shown by the 
schedules of the bankrupts herein. In response to this notice of the referee, 
more than 50 creditors with claims aggregating $10,596 (the total liabilities 
shown in the schedules are less than $18,000) appeared in person and by 
attorney in opposition to the petition of the Arkansas trustee for a transfer 
of the cause. Other creditors having claims of about $1,000 on file with the 
referee were not present or participating in the hearing and were not consid- 
ered. Two creditors have claims for rent due and to become due to the amount 
of about $2,000 on the two store buildings occupied by bankrupts at Texar- 
kana, Tex., and are claiming priority under the state law, which gives them 
a lien for one year's rent. The claims are being contested by the trustee, and 
the hearing thereon has been adjourned to enable claimants and the trustee 
to secure the attendance of witnesses residing in Texarkana Tex., on issues of 
fact involved therein. It further developed at the hearing that Chas. Levi, 
one of the bankrupts, who formerly resided at Pine Bluff, Ark., is now resid- 
ing in Texarkana, Tex., where he and the other partner, Nathan Sterne, are 
within the Jurisdiction of the court, subject to call as witnesses in the further 
' proceedings herein, if their attendance is desired; and said bankrupts were 
present at the hearing herein and represented to this court that it would 
better suit their convenience for the case to proceed here. 

Although, under section 32 and general order 6, the burden of satisfying 
this court by a fair preponderance of the evidence that it would, be for the 
greatest convenience of parties in interest to transfer this case to the Ar- 
kansas court was upon the petitioner, nothing in support of his petition to 
transfer was offered by the Arkansas trustee against the array of facts and 
drcumsta^cee constituting a great preponderance of the evidence in favor of 
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this court retainlnsr and proceeding with the case. Not one creditor, although 
all had ample notice of the tim» and object of the hearing, appeared in favor 
of a transfer. 

Counsel for the Arkansas trustee argued with much earnestness that the 
question here presented has been determined by the District Court of the 
United States for the Eastern District of Arkansas, and the matter is res 
adjudicata. This is a question that I approach with much reluctance, as it in- 
volves an inquiry into the Jurisdiction of a sister court of equal dignity with 
this court. As said in the case of Elmira Steel Co., supra: 

"But no court can close its doors to parties who have a right to come before 
it * ♦• Its duty to pass judgment is not the less exacting where it some- 
times involves, as it does in this case, the disagreeable task of determining the 
validity of proceedings in another court. *And it must be assumed here at 
the outset that the other court intended, not merely no error in its proceedings, 
but no interference with or disparagement of proceedings in a. sister court; 
if it committed any error, or acted without right, it must be believed that it 
was moved thereto by the parties before it * * ♦ ' " 

It should likewise be stated that this court has the greatest possible respect 
for the honorable District Court for the Eastern District of Arkansas, al- 
though, with the views herein expressed and the authorities cited, it feels 
compelled to differ with its ruling and hold that that court was without Juris- 
diction to determine the question as to which of these courts could proceed 
with this case for the greatest convenience of parties in interest In re Tybo 
Mining Co. (D. O.) 13 Am. Bankr. Rep. 62, 132 Fed. 697; Matter of United 
Button Co. (D. C.) 13 Am. Bankr. Rep. 454, 137 Fed. 668. 

It being the opinion of this court that the honorable Arkansas court was 
without Jurisdiction in respect to the matter of a transfer of this case, it is 
unnecessary to determine whether or not creditors who appeared there by 
X>etition are concluded by its ruling on said petition. Certainly other creditors 
would not be so concluded; nor would the trustee herein, who filed a response 
to the petition of the Arkansas trustee and appears in opposition to a transfer. 
And none of the parties could compromise, intentionally or otherwise, the 
dignity of this court by waiving without Its consent jurisdiction In a case of 
undoubted jurisdiction of which it has taken cognizance, as it did in this case 
upon the filing of the petition, upon a matter with which it is vested with ex- 
clusive jurisdiction to determine. 

It follows that the petition to transfer this cause should be dented, and it is 
80 ordered. 

To the end that the administration of said estate may proceed In this court 
without further confusion and delay, Thos. D. Bonner, the trustee herein, is 
hereby directed to respectfully apply forthwith to the honorable District Court 
for the Eastern District of Arkansas for a stay of proceedings there and pray 
for an order directing the trustee therein to turn over to this court the assets 
in his hands. 

Bridges & Wooldridge, for petitioner. 

Webber & Webber, for respondent trustee, and various creditors. 

Rodgers & Borough, for respondent Feinberg. 

Smelser & Vaughan, for respondent Wessel. 

RUSSELL, District Judge. Now on this, the 29th day of May, 
1911, came on to be considered the exceptions of W. C. Hudson, 
trustee appointed by the District Court of the United States for the 
Eastern District of Arkansas, to the findings of fact and conclusions 
of law filed herein by Hon. Hampson Gary, special master appointed 
in this behalf by the District Court of the United States for the East- 
em District of Texas; and, the court being fully advised in the 
premises, the court is of opinion that said exceptions of said W. 
C. Hudson are not well taken. It is therefore ordered by the court 
that said exceptions be, and the same are, overruled, and the said 
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petition of said Hudson, trustee as aforesaid, to transfer this cause 
to the District Court of the United States for the Eastern District 
of Arkansas, is hereby denied, and the court hereby approves in all 
things the findings, conclusions, and opinion of said Hanipson Gary, 
Special Master; and Thomas D. Bonner, the trustee heretofore ap- 
pointed in this behalf by this court, is hereby directed to respectfully 
apply, forthwith, to the honorable District Court for the Eastern Dis- 
trict of Arkansas for the stay of proceedings in that court, and for 
an order directing the said Hudson, trustee, to deliver over to this 
court all the assets in his hands belonging to the estate of said bank- 
rupts. 



SEATTLE, R. ft S. RT. CO. v. CITX OF SEATTLE et aL 

(Circuit Court, W. D. Washington, N. D. May 13, 1911.) 

No. 1,932. 

1. Evidence (S§ 31, 32*) — Judicial Notice— City Chabteb— Plbadino. 

Pierce's Code WeLsh. § 408, provides tliat in pleading any ordinance of 
a city or town it shall be sufficient to state the title of such ordinance 
and the date of its passage, whereupon the court shall take judicial no- 
tice of the existence of such ordinance and the tenor and effect thereof. 
Held that, in a suit to restrain a city and its officers from repealing a 
certain raUway franchise ordinance, the court wUl take Judicial notice 
of the charter of the city and of the franchise ordinances, though pleaded 
by their titles only. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. H 4(M2; Dec. 
Dig. §§ 31, 32.*] 

Z Constitutional Law (i 120^) — Obligation oi; Contbaci — Ribfbal of 
Statutobt Qbant. 

Where an absolute right of repeal of a statutory grant is reserved by 
the granting authority, the exercise of such right is not a violation of 
the federal Constitution restraining states from passing any act impair- 
ing the obligation of a contract. 

[Ed. Note. — ^For other cases, see Constitutional Law, Dec. Dig. i 120.*J 

8. Courts (§ 282*) — ^Tedebal Coubts-^ubisdiction— Federal Question^Ob> 
ligation of Contract— Iupaibment. 

Where ordinances granting a city railway franchise reserved a condi- 
tional right of repeal in case the franchise was not operated in accordance 
with the provisions of the ordinances, a determination of the city council 
of the question of fact that the grantee had violated the ordinances, and 
that they should be repealed, was not conclusive, anu hence a suit to re- 
strain the city and its officers from repealing the franchise ordinances, 
and from enforcing such repeallni? ordinance on the ground that it con- 
stituted an impairment of complainant's contract rights in violation of 
the federal Constitution, involved a federal question and was therefore 
within the jurisdiction of a federal court. 

[Ed. Note. — ^For other cases,, see Courts, Cent Dig. fi§ 820-^824; Dec. 
Dig. fi 282.* 

Jurisdiction in cases involving federal question, see notes to Bailey y. 
Mosher, 11 C. C. A. 308; Montana Ore-Purch Co. v. Boston & M. C. C. 
& S. Min. Co., 35 C. C. A. 7 ; Eamhart v. Switzler, 105 C. a A. 262.] 

•For other cases see same topic ft | numbbb in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indezee 
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L CONSTITTTTIOWAl. LaW d 120*) — OBLIGATION OF CONTBACT— IllPAIBMKNT— 
iuPFLICATION. 

The prohibition of the federal Constitution against laws impairing the 
obligation of a contract applies to all contracts, whether executed or ex- 
ecutory, whoever may be parties thereto. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. {§ 279- 
285 ; Dec. Dig. { 120.*] 

In Equity. Bill by the Seattle, Renton & Southern Railway Com- 
pany against the City of Seattle, its Mayor, City Comptroller, and 
Members of its City Council. On demurrer to bill. Overruled. 

Morris B. Sachs and Will H. Thompson, for complainant. 
Scott Calhoun and Howard D, Hughes, for defendants. 

DONWORTH, District Judge. The defendants have demurred to 
the bill on a number of grounds ; but the only point urged in argument 
is that the court is without jurisdiction because both complainant and 
the defendant city are corporations of the state of Washington, and 
the individual defendants are citizens of the same state, and the suit 
does not arise, it is contended, under the Constitution or any law of 
the United States. The bill alleges (treating the supplemental bill as a 
part of the bill) that complainant is the owner of a line of street rail- 
way in Seattle, maintained and operated by virtue of two franchise or- 
dinances duly enacted by the city, namely, ordinance No. 15,919, 
passed April 22, 1907, and ordinance No. 20,088, passed January 18, 
1909 ; that these ordinances were duly accepted by complainant or its 
predecessors in interest and constitute contracts between the city and 
complainant ; that the city council early in December, 1910, passed two 
resolutions declaring its intention to repeal these ordinances and di- 
recting the service of written notice upon complainant to appear before 
the city council on December 19, 1910, to show cause, if any it had, 
against such repeal; that at the time fixed complainant appeared and 
objected to the proposed action, but, nevertheless, the mayor and city 
council after receiving, over the objection of complainant, certain evi- 
dence claimed by the city to be due. ground for the repeal, passed two 
ordinances, numbered respectively 25,962 and 25,963, repealing the 
two franchise ordinances first mentioned; that complainant and its 
predecessors had duly complied with all the terms and conditions of 
these franchise ordinances ; and that no cause for the repeal existed. 
It is further averred that the two repealing ordinances are laws im- 
pairing the obligation of the contracts created by the franchise ordi- 
nances, and, if permitted to stand as valid ordinances, will deprive 
complainant of its property in the franchise ordinances and the 
street railway without due process of law. There are other allega- 
tions to the effect that the action of the city in enacting and enforcing 
the repealing ordinances will result in irreparable injury to the com- 
plainant. 

The allegations of the bill, with respect to the point now under con- 
sideration — that is, as showing that the suit arises under the Con- 
stitution of the United States — are not as clear and direct as might 

•Por oth«r cases lee Mimo topic ft § numbsb In Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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be desired; but it sufficiently appears that complainant contends that 
the repealing ordinances are in violation of the contract and due-pro- 
cess clauses of the Constitution of the United States and has invoked 
the jurisdiction of this court on liiat ground. 

[1] It is urged, however, by defendants' counsel that for aught 
that appears in the bill the entire controversy max be determined upon 
a pure issue of fact without reference to any provision of the Con- 
stitution of the United States. In this connection it should be stated 
that this court takes judicial notice of the charter of the city of Seattle 
(Pierce's Code, § 3731), and also takes judicial notice of the tenor and 
effect of the franchise ordinances, though they are pleaded in the bill 
by their titles only (Pierce's Code, § 408). During the period em- 
bracing the passage of these several ordinances, the charter of Seattle 
has contained the following clause : 

''Every grant of a franchise, right or privUege shaU be subject to the right 
of the city ccmncil at any time thereafter to repeal, change or modify the 
said grant if the franchise granted thereby is not operated in accordance wlth^ 
the provisions thereof, or at aU, and every ordinance making such grant shall 
contain a reservation of the right of the city councU to so repeal, amend or 
modify said ordinance/' 

Pursuant to this charter provision, each of the franchise ordi- 
nances contains a section stating that: 

**Thi8 grant is subject tfo the right of the city council to at any time here- 
after repeal, change or modify this ordinance if the franchise granted hereby 
is not operated in accordance with the provisions of this ordinance, or at all, 
and the city of Seattle reserves the right at any time hereafter to so repeal, 
change or modify this grant" 

The argument of defendants' counsel is that since the franchise 
ordinances themselves provide that they may be repealed on the hap- 
pening of a certain event, the occurrence or nonoccurrence of the pos- 
sible event is purely a question of fact, the decision of which involves 
no constitutional or federal question. 

[2] It is well established by the decisions of the Supreme Court 
that, where an absolute right of repeal of a statutory grant is reserved 
by the granting authority, the exercise of such right is not in violation 
of the federal Constitution. Northern Central Railroad Co. v. State 
of Maryland, 187 U. S. 258, 23 Sup. Ct. 62, 47 L. Ed. 167; Hamilton 
Gas Co. v. Hamilton, 146 U. S. 258, 13 Sup. Ct 90, 36 L. Ed. 963; 
Greenwood v. Union Freight R. Co., 105 U. S. 13, 26 L. Ed. 961. 

[3] But it does not follow that, when a conditional right of repeal 
has been reserved, the holder of the grant is not entitled to resort to 
the federal courts for protection against a repeal enacted before the 
happening of the event which makes the right of repeal available, or, 
in other words, to litigate in the federal courts his claim that the 
repeal has been made not in pursuance of, but in violation of, the terms 
of the contract. Cases are cited which hold that, though a party 
claims to found his property right on a federal statute or on a treaty, 
this fact does not entitle him to resort to the federal courts when he 
becomes engaged in a controversy concerning such property right 
which turns wholly on a question of fact. Bushnell v. Smelting Co., 
148 U. S. 682, 13 Sup. Ct 771, 37 L. Ed. 610; Budzisz v. Steele Co., 
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170 U. S. 41, 18 Sup. Ct 503, 42 L. Ed. 941 ; Theurkauf v. Ireland (C. 
C.) 27 Fed. 769 ; .California Gas Co. v. Miller (C. C.) 96 Fed. 12. 

In the opinions in these cases many others applying the same prin- 
ciple are cited,, but I do not consider these in point on the question now 
presented. When it is claimed that a contract made by a state or one 
of its agencies has been impaired by subsequent legislation, the fed- 
eral courts will construe the statute, or ordinance, or other law of the 
state aHeged to constitute the contract, and determine the proper 
interpretation to be given thereto, for the purpose of ascertaining 
whether there is a contract and whether it has been impaired. Louis- 
ville & N. R. Co. V. Palmes, 109 U. S. 244, '3 Sup. Ct. 193, 27 L. Ed. 
922, and cases cited. 

It follows that when it is claimed that a franchise contract created 
by city ordinance, as is alleged in the bill, has been impaired by a re- 
peal without just cause, and the contract clause of the federal Con- 
stitution is invoked as invalidating such repeal, the construction to be 
given to the franchise, especially as to that portion of it which re- 
serves the conditional right of repeal, necessarily involves at the same 
time the construction of the federal Constitution in order to determine 
whether the repeal is or is not prohibited by that instrument. Nor can 
the question of fact, namely, whether the condition giving rise to the 
right of repeal really exists, be altogether separated from these ques- 
tions of law. 

A question closely akin to that presented in this case arose in 
Knickerbocker Trust Co. v. City of Kalamazoo (C. C.) 182 Fed. 865; 
but the court did not find it necessary to decide it, as it appeared that 
jurisdiction could be sufficiently grounded upon diverse citizenship 
alone. 

The only case directly in point which has fallen under my observa- 
tion is that of Iron Mountain Railway Company v. City of Memphis, 
96 Fed. 113, 37 C. C. A. 410, decided by the Circuit Court of Appeals 
of the Sixth Circuit. In a very clear and instructive opipion written 
by Circuit Judge Taft and concurred in by the entire court, it is held 
that, on a state of facts substantially identical with the situation shown 
here, the suit arises under the Constitution of the United States. The 
franchise ordinance considered in that case contained a conditional pro- 
vision for forfeiture by the city and the holder of the franchise brought 
suit in the United States Circuit Court to enjoin the city from putting 
into effect a forfeiture which the city had declared pursuant, as it 
claimed, to the terms of the franchise. On this point the court said : 

•*Doe8 the resolution Impair the obligation of the contract contained In the 
grant? If what the complainant has done and is doing is a breach of the 
condition of the grant, then the resolution was certainly neither a breach 
nor an impairment of the contract It was only legislative action equivalent 
to a re-entry upon condition broken in its effect upon the title and right of 
possession, and was therefore in exact accord with th^ terms of the contract 
and grant If, however, the condition has not been in fact and in law broken, 
then the resolution as law assumes to divest title and the right of possession, 
when not permitted by the terms of the contract and purports to secure a 
right to the city and her offlicers of resuming possession which would be 
violative of its provisions. This is certainly an impairment of the obligation 
of a contract It is true that the question whether the resolution impairs 
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the obligation of a contract tnms on mixed quesions of law and fact: First, 
wliether the contract provides for a forfeiture upon a breach of the covenant 
that the complainaDt will not charge to Memphis and her citizens unequally 
discriminating rates; and, second, whether complainant, or any corporation 
for whom comjplainant is responsible, is charging such rates. That the appli- 
cation of the constitutional restriction depends partly on a question of fact 
is no reason for holding that the case is not one in which it may be relied 
on. The existence of the contract, the impairment of which is averred, may 
often be an issue of fact The circumstances which render the operation of 
the law an impairment of the obligation of the contract may often be brought 
to the knowledge of the court by parol proof." 

- At a later point ^in the opinion it is stated: 

"It is unnecessary for us to discuss at length the reasons for holding that 
the resolution was a law depriving the complainant of its property without 
due process of law, If, in fact, the condition had not been broken, for they 
are substantially the same as those Just stated for concluding that the resolu- 
tion is a law of the state impairing the obligation of the contract If tliis 
resolution violates the federal Constitution, there can be no doubt that com- 
plainant is entitled to equitable relief. It Is certainly a cloud upon the title 
of the railroad company in its occupancy of the street, which it may ask a 
court of equity to remove, and to enjoin any claim under it. We conclude, 
therefore, that the bill stated a good cause of action on the ground that the 
resolution of the city of March 25, 1898, impaired the obligation of the con- 
tract under which the railroad company occupied Kentucky avenue. If it be 
true, as averred in the bill, that no condition of the contract had been broken 
Justifying forfeiture. This gave to the court below Jurisdiction of the whole 
controversy between the city and the railroad company." 

On full consideration I am of opinion that it would not be in accord- 
ance either with the adjudged cases or with reason to hold that the 
jurisdiction of this court upon constitutional grounds does not extend 
to cases where the contract, which, it is claimed, is impairedl by subse- 
quent legislation, contains a conditional reservation of the ri^ht of 
termination or forfeiture. [4] The prohibition of the Constitution 
against laws impairing the obligation of contracts applies to all con- 
tracts, executed and executory, whoever may be parties to them. 
Fletcher v. Peck, 6 Cranch, 87, 3 U Ed. 162; Von Hoffman v. 
Quincy, 4 Wall. 535, 18 L. Ed. 403 ; Murray v. Charleston, 96 U. S. 
432, 24 L. Ed. 760. 

I therefore conclude that on the face of the bill the court has ju- 
risdiction, and the demurrer will be overruled. 



WILLIAMS V. BUNKER HILL & SUT.LIVAN MINING ft CONCEN- 
TRATING CO. 

(Circuit Court, B. D. Washington, E. D. August 3, 191L} 

No. 1,474. 

Masieb and Servant (§ 217*) — Injubdcs to Servant— Assumed Rtsk. 

Plaintiff, an employ^ of a mining coiupany, was injured by coming in 
contact with a trolley wire heavily charged with electricity. Plaintiff 
was in full possession of all of his faculties, and was intelligent and ex- 
perienced. He had worked in the mine for five months, and had daily 
ridden in and out of the mine on a train, and could see the exposed trol- 

•For other cases see same tQpic A B mumbss in Deo. A Am, Digs. 1907 to date* ft Rep'r Indexes 
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ley wire within a few inches of his eyes, and ootild have known that it 
was not guarded or protected, and that It conducted sufficient electricity 
to propel a train of some- 10 or 12 cars. In plaintiff's dally walks 
through the dark tunnels, the wire in many places came down as low as 
his shoulder within a few inches of his head, and he consistently avoided 
contact with the wire under such conditions, and saw his fellow workmen 
' take the same precautions. He testified that he knew, if he came in con- 
tact with the wire, he would get hurt, but did not know there was enough 
power to harm him. Held, that he assumed the risk. 

[Ed. Note. — ^For other cases, see Master and Servant, C«it Dig. {§ 574- 
600; Dec. Dig. | 217.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Go. V. Hennessey, 38 O. 0. A. 314.] 

At Law. Action by Thomas Williams against the Bunker Hill & 
Sullivan Mining & Concentrating Company. On motion for judgment 
non obstante. Granted. 

Belden & Losey, B. K. Wheeler, and Maury & Templeman, for 
plaintiff. 

Myron A. Folsom, for defendant 

RUDKIN, District Judge. The plaintiff in this action is a subject 
of the king of Great Britain and Ireland, and the defendant a corpo- 
ration organized and existing under the laws of the state of Oregon. 
On the 10th day of July, 1910, the plaintiff was injured, while in the 
employ of the defendant, through coming in contact with a trolley wire 
maintained and used by the defendant for the purpose of propelling 
cars in and out of its mine near the town of Kellogg, in the state of 
Idaho. A motion for nonsuit was interposed at the close of the plain-; 
tiff's testimony, and a motion for a directed verdict at the close of all 
the testimony ; but these motions were denied, the court reserving the 
right to reconsider the questions thus presented on motion for judg- 
ment notwithstanding the verdict, in the event the jury should return 
a verdict in favor of the plaintiff. This practice is sanctioned by the 
local laws of the state of Washington. Roe v. Standard Furniture Co., 
41 Wash. 546, 83 Pac. 1109; Quackenbush v. City of Yankton, 186 
Fed. 991. Such a course w'as deemed in the interest of society and 
in the interest of the parties, to the end that a final judgment may be 
ordered on the verdict by the appellate court, should this court err in 
the conclusion it is about to reach. 

The negligence charged in the complaint consisted in a failure on 
the part of the defendant to insulate the trolley wire, or to guard or 
protect it, and a failure to warn the plaintiff against the danger of 
coming in contact with a trolley wire charged with electricity — a dan- 
ger of which he is alleged to have been wholly ignorant. Of course, 
the trolley wire could not have been insulated without wholly destroy- 
ing its functions ; but for the purposes of this case it will be conceded 
that the defendant was negligent in other respects, and that the plain- 
tiff was wanting in contributory negligence. The motion for a Judg- 
ment notwithstanding the verdict is interposed on the sole ground that 
the plaintiff assumed the risk, and this is the ofily question I deem it 

•For oth«r cMeiis^e some topic ft S number in Dec. ft Am. Dlgi. 1907 to date* ft Rep'r Indexes 
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necessary to discuss or consider. The rule is well established that 
every servant assumes, certain risks incident to his employment, and 
the application of that rule to the facts of this case is all that remains. 
As said by the court in Butler v. Frazee, 211 U. S. 459, 29 Sup. Ct. 
136, 53 L. Ed. 281 : 

''One who understands and appreciates the permanent conditions of ma- 
chinery, premises, and the like, and the danger which arises therefrom, or 
by the reasonable use of his senses, having in view his age, intelligence, and 
experience, ought to have understood and appreciated them, and voluntarily 
undertakes to work under those conditions and to expose himself to those 
dangers, cannot recover against his employer for the resulting injuries. Upon 
that state of facts the law declares that he assumes the risk. The rule is 
too well settled to warrant an extensive discussion of it, or an attempt to 
analyze the different reasons upon which it has been held to be justified. 
The rule of assumption of risk has been thought by many a hard one, when 
applied to the complicated conditions of modem industry, so largely con- 
ducted by the aid of machinery propelled by Irresistible and merciless me- 
chanical power, and the criticism frequently has been made that the impera- 
tive need of employment leaves to the workman no real freedom of choice, 
such as the rule assumes. That these considerations have had an influence 
is shown by the notorious unwillingness of juries to apply the rule, and by 
the legislative modifications of it which, from time to time, have been made, 
as, for instance, by Congress in the safety appliance law. ♦ ♦ ♦ But the 
common law in this r^ard has not been modified in the District of Oolumbia, 
and we have no other duty than to enforce it.** 

Again the court said : 

"Where the elements and combination out of which the danger arises are 
visible, it cannot always be said that the danger itself is so apparent that the 
employ^ must be held, as matter of law, to understand, appreciate, and as- 
sume the risk of It * * ^ The visible conditions may have been of re- 
cent origin, and the danger arising from them may have been obscurei In 
such cases, and perhaps others that could be stated, the question of the as- 
sumption of the risk Is plainly for the Jury. But where the conditions are 
constant and of long standing, and the danger is one that is suggested by the 
conunon knowledge which all possess, and both the conditions and the dan- 
gers are obvious to the common understanding, and the employ^ is of full 
age, intelligence, and adequate experience, and all these elements of the 
problem appear without contradiction from the plaintiflTs own evidence, the 
qnestion becomes one of law for the decision of the court. Upon such a state 
of the evidence a verdict for the plaintiff cannot be sustained, and it is the 
duty of the judge presiding at the trial to instruct the jury accordingly.'* 

In Maki v. Union Pac. Coal Co. (C. C. A.) 187 Fed. 389, the court 
said : 

**The second contention of the plalntlfTs counsel is that the defendant's 
faUure to fence off the machinery was negligence in itself, that a servant 
does not assume the risk of his master's negligence, and that, therefore, the 
plaintiff was entitled to a verdict. The answer is that, whUe it is true that 
the servant does not assume the risk of his master's negligence, the effect of 
which is neither known to him nor readily observable, nor to be apprehended, 
yet he does, by continuing in the employment without complaint, assume the 
risk of the effect of such negligence which is known to him, or is obvious or 
plainly observable, and the danger of which is appreciated by him, or is clear- 
ly apparent, just as completely as he assumes the ordinary risks of his oc- 
cupation. * ♦ ♦ xhe absence of any fence about the revolving cogwheels, 
and the risk and danger of injury by them, were so plainly observable by the 
decedent, who had been oiling them and passing them on the plank by their 
side about once an hour, that he could not have failed to have seen and 
known them.'* • 

190F.-6 
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"Finally, attention 1b called to tiie rule that a recovery may sometimes be 
bad where the risk Is obvious, but the danger is not fully appreciated by the 
party Injured ; and counsel argue that the question whether or not the dece- 
dent appreciated the danger should have been submitted to the Jury. But 
the decedent was a man presumably possessing the ordinary faculties of an 
adult who has a sound mind and body. It is true that he was a Finlander; 
but the statement of his counsel contained no intimation that he could not 
see these engaging wheels, could not understand or know that they would 
crush a human being drawn between them, that a person upon the revolving 
horizontal wheel might be caught between them, and that the clothes of one 
caught between the engaging cogs would draw him between the wheels ; and 
in the absence of any claim or declaration that he had not the ordinary in- 
telligence, ability, and prudence of men in like situations, he must be pre- 
sumed to have been a Finlander of ordinary prudence and intelligence. And 
one cannot be heard to say that he did not know or appreciate a danger, 
whose knowledge and appreciation were so unavoidable that a person of his 
prudence and intelligence could not have failed to perceive and appreciate It. 
♦ * ♦ Under the settled rules of law to which reference has been made, 
the plaintiff was not entitled to recover any damages of the defendant in 
this case, and there was no error in the court's instructions to the Jury to 
that effect" 

The law deals with men in their various relations in life as endoTved 
with average intelligence and capacity, and recognizes their limita- 
tions ; but in this case we are not required to indulge in or rely upon 
presumptions. The plaintiff was a man in the full possession of all his 
mental faculties and of more than average intelligence and experi- 
ence. He had worked in this mine continuously for a period of about 
.five months. He rode in and out of the mine daily on the train, and 
could see the naked, exposed trolley wire within a few feet — ^nay, 
within a few inches — of his eyes. He could see that it was not 
guarded or protected. He could see the sparks flying from the wire 
as the trolley passed over it. He knew that the wire conducted suf- 
ficient electricity to propel a train of 10 or 12 cars. In his daily walks 
through the narrow tunnels of the mine, the wire in many places came 
down as low as his shoulder, within a few inches of his head. He 
studiously and consistently avoided contact with the wire under these 
conditions for a period of five months. He saw his fellow workmen 
take the same precautions. He knew that he should not come in con- 
tact with the wire. He knew that, if he did so, he would **get hurt," 
or "get stung." And in the light of these facts, and possessed of this 
knowledge, how can it be said that he did not understand or appreciate 
the danger ? All of these facts he admitted on cross-examination, but 
qualified them to this extent on redirect : 

*'Q. Williams, what knowledge did you have of the danger of touching that 
wire with the hose? A. Well, I didn't— I didn't intend to touch it at all 
with the hose. Q. Did you know whether it was dangerous to touch it with 
the hose? A. I knew it would shock you, but I didn't know it would knock 
you out. I didn't know there was enough power, in it to hurt or to harm 
you." 

But the question here is, not only what the plaintiff knew, but what 
should he have known by a proper exercise of his faculties, and the 
bare denial of knowledge by an interested party in such a case does not 
necessarily present an issue of fact for a jury. As said by the court 
in Bier v. Hosford, 35 Wash. 544, 77 Pac. 867: 
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•'It was apparent and obvious that If, while running clothes through the 
machine, she should allow her hand or fingers to get caught between the 
nearest •reTolving cylinder and the hot concave iron underneath, she would 
suffer an injury. The bare statement of this proposition is sufficient to dem- 
onstrate jts verity, notwithstanding respondent's statement that she was not 
aware of such danger. Physical facts, apparent to individuals of the most 
ordinary understanding, particularly those things capable of sensation and 
touch, cannot be overcome or discredited by word of mouth. Courts and ju- 
ries in such instances are not warranted tn making erroneous deductions 
from known premises." 

Or, as said by the court in Maki v. Union Coal Co., supra: 

"And one cannot be heard to say that he did not know or appreciate a dan- 
ger, whose knowledge and appreciation were so unavoidable that a person of 
his prudence and intelligence could not have failed to perceive and appreci- 
ate it" 

In this day and age we are hourly beset by wires laden with that 
mysterious, invisible, deadly force that man can master, but can so 
little understand. We know, however, tliat electricity will shock and 
burn. We know that it will maim and kill. This is a part of our com- ^ 
mon store of knowledge, and a person occupying the position of the 
plaintiff, with his knowledge and opportunities for gaining knowledge, 
will not be permitted to gainsay it. 

"While electric companies are bound to use the highest degree of care prac- 
ticable to avoid injury to every one that may be in lawful proximity to their 
wires, yet the ordinary person is held to know that danger attends contact 
with electric wires, and it is his duty to avoid them so far as he may." 
Haertel v. Pennsylvania Light & Power Co., 219 Pa. 640, 69 Atl. 282. 

This rule applies with double force to the plainjtiff here. Having 
reached the conclusion that it appears from the uncontradicted testi- 
mony that the plaintiff knew and fully appreciated the dangers sur- 
rounding him in the working place furnished by the master, I have no 
alternative but to direct a juagment for the defendant. This conclu- 
sion is so apparent and so self-evident to my mind that I can only ac- 
count for the verdict on the theory suggested by the Supreme Court 
in Butler v. Frazee, supra — ^the notorious unwillingness of juries to 
apply the rule of assumption of risk in cases ofc this character. 

Let a judgment be entered accordingly. 



HBYMBR & BROS., Inc., v. HUYLER'S. 

(Circuit Court, W. D. Pennsylvania. July 3, 1911.) 

No. 51. 

Trade-Mabks and Tsade-Naues (§ 59*) — Infringement. 

The word "Metropolitan," when used by a manufacturer on pound and 
half-pound boxes of chocolates and bonbons, Is an arbitrary and fanciful 
word, not indicative of ingredients, quality, or amounts, and constitutes 
a valid trade-mark, which is Infringed by its use by another, in connec- 
tion with other words, giving the packages a similar appearance on choc- 

*For other easai Me Bame topic & 8 number in Dec.'& Am. Digs. 1907 to date, ft Rep*r Iodexe» 
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olate cakes sold at! candy stores In the same city and Tlcinity, where It 
has become Identlfled by long nse with the goods of the first user. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent 
' Dig. » 68-72 ; Dec. Dig. § 50.* 

Arbitrary, descriptive, or fictitious character of trade-marks and trade- 
names, see note to Searle & Hereth y. Warner, 50 0. O. A. 323.] 

In Equity. Suit by Reymer & Bros., Incorporated, against Huy- 
ler's. On motion for preliminary injunction. Motion granted. 

James Negley Cooke, James L. Wehn, Leander Trautman, Frank 
F. Reed, and Edward S. Rogers, for complainant. 

Bakewell & Byrnes, George H. Parmelee, and Ely, Agar & Fulton, 
for respondent. 

YOUNG, District Judge. This is a trade-mark case, and not a case 
of unfair competition. Most of the affidavits in the case, which is a 
suit to enjoin the infringement of a trade-mark, and the arguments of 
counsel are altogether irrelevant, because they are more applicable to 
a case of unfair competition than to one of infringement of a trade- 
mark. The principle governing courts in such cases has been clearly 
formulated by Judge Acheson in the case of Codillot v. American 
Grocery Co. (C. C.) 71 F^d. 873, where it is said: 

''Courts of equity Interfere by Injunction to protect trade-marks, npon the 
ground that the plaintiff has a valuable Interest in the good will of his trade, 
and that a rival merchant or manufacturer shall not be permitted, by the 
use of the plaintiff's symbol, to palm off his own goods to purchasers as those 
of the plainUff. McLean v. Fleming, 96 U. S. 245 [24 L. Ed. 828]. To entitle 
a plaintiff to an injunction, it is not necessary that a specific trade-mark has 
been infringed ; for, irrespective of a technical question of trade-mark, a de- 
fendant has no riglit, by imitative devices, to deceive purchasers, and thus 
induce them to believe that they are buying the goods of the plaintiff. Id. ; 
Ooates V. Thread Co., 149 U. S. 562, 13 Sup. Ct 966 [37 L. Ed. 847]. As to 
the degree of similarity necessary as a ground for an injunction, no precise 
rule, applicable to all cases, can be formulated ; but the decisions agree that 
It is enough if the resemblance is so close that purchasers exercising ordinary 
caution are likely to be misled. In McLean v. Fleming, supra, the court (cit- 
ing Gorham Co. v. White, 14 Wall. 511 [20 L. Ed. 731]) said: *Two trade- 
marks are substantially the same, in legal contemplation, if the resemblance 
Is such as to deceive ai^ ordinary purchaser, giving such attention to the 
same as such a purchaser usually gives, and to cause him to purchase the 
one, supposing it to be the other.' The resemblance need not^be such as 
would deceive persons who would see the two marks placed side by side. 
Seixo V. Provezende, 1 Ch. App. 192, 195. ••Similarity,, not identity,' said 
Judge Bradley, in Celluloid Manufg. Co. v. Cellonite Manufg. Co. [C. C] 32 
Fed. 94, 97, 'is the usual recourse when one party seeks to benefit himself by 
the good name of another. What simllaritjr Is sufficient to effect the object 
has to be deftermined in each case by its own circumstances. We may say, 
generally, that a similarity which would be likely to deceive or mislead an 
ordinary, unsuspecting customer is obnoxious to the law.' " 

These principles are still further defined and applied, in their ap- 
plication to the two classes of cases of unfair competition and in- 
fringement of trade-marks, by Judge Baker in Church & D wight Co. 
V. Russ (C. C.) 99 Fed. 276, 278: 

'The tendency of the courts at the present time seems to be to restrict the 
scope of the law applicable to technical trade-marks, and to extend its scope 

^For other cases ses samt topic ft 8 numbbb In Deo. St Am. Digs. 1907 to dati^ ft Rep'r Indexes 
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in cases of nnfiair competition. Mill Co. y. Alcorn, 150 U. S. 460 [14 Snp. Gt 
151, 37 L. Ed. 11441 ; Laughman*s Appeal, 128 Pa. 1 [18 Atl. 415, 5 L. R. A. 
5991 ; Koehler v. Sanders, 122 N. Y. 65 [25 N. E. 235, 9 U R. A. 5761 ; Castle 
V. Siegfried, 103 Cal. 71 [37 Pac. 2101 ; Fleischmann V. Starkey [0. CI 25 
Fed. 127. As this case falls more appropriately nnder the head of an in- 
fringement of a technical trade-mark, rather than uDder the head of unfai^ 
competition, It becomes desirable to ascertain as nearly as may be the dis- 
tinctions, as well as the points of resemblance, between them.- The underly- 
ing principle of each is the same, namely, the prevention of that which in 
its operation and results, and usually in intention, is a fraud upon the public, 
and an injury to the rival trader. That this is the underlying principle is 
clearly shown in the leading case on technical trade^mark law (Canal Co. v. 
Clark, 13 Wall. 311, 322 [20 L. Ed. 5811) where the Supreme Court say: 'This 
will be manifest when it is considered that, in all cases where rights to the 
exclusive use of the trade-mark are invaded, it is invariably held that the 
essence of the wrong consists in the sale of the goods of one manufacturer 
or vendor as those of another, and that it is only when this false representa- 
tion is directly or Indirectly made that the par^ who appeals to a court of 
equity can have relief. This is the doctrine of all the cases.' But. while the 
idea of fraud or imposition lies at the foundation of the law of technical 
trade-marks, as well as the law of unfair competition, it must be borne in 
mind that fraud may rest In actual intent shown by the evidence, or may be 
inferred from the circumstances, or may be conclusively presumed from the 
act itself. In the case of unfair competition the fraudulent intent must be 
shown by the evidence, or be inferable from the circumstances, while, in the 
case of the use by one trader of the trade-mark or trade symbol of a rival 
trader, fraud will be presumed from its wrongful use. It Is commonly said 
that there is a right of property in a technical trade-mark, and an infringe- 
ment of it is spoken of as a violation of a property right" 

Regarding this property right, it was said by Mr. Justice Miller in 
Trade-Mark Cases, 100 U. S. 82, 92, 25 L. Ed. 550: 

"The right to adopt and use a symbol or a device to distinguish the goods 
or property made or sold by the person whose mark it is, to the exclusion of 
use by all other persons, has been long recognized by the common law and 
the chancery courts of England and of this country, and by the statutes of 
some of the sitates. It is a property right for the violation of which dam- 
ages may be recovered in an action at law, and the continued violation of it 
wUl be enjoined by a court of equity, with compensation for past infringe- 
ment. This exclusive right was not created by the act of Congress, and does 
not now depend upon it for its enforcement. The whole system of trade-mark 
property and the civil remedies for its protection existed long anterior to that 
act, and have remained in full force since its passage." 

In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 
L. Ed. 1144, it is said: 

"These cases establish the following general propositions: (1) That to ac- 
quire the right to the exclusive use of a name, device, or symbols, as a t'rade- 
mark, it must appear that it was adopted for the purpose of Identifying the 
origin or ownership of the article to which it is attached, or that such trade- 
mark must point distinctively, either by itself or by association, to the ori- 
gin, manufacture, or ownership of the article on which it is stamped. It 
must be designed, as its primary object and purpose, to indicate the owner 
or producer of the commodity, and to distinguish it from like articles manu- 
factured by others. (2) That if the device, mark, or symbol was adopted or 
placed upon the article for the purpose of identifying its class, grade, style, 
or quality, or for any purpose other than a reference to or indication of its 
ownership, it cannot be sustained as a valid trade-mark. (3) That the ex- 
clusive right to the use of a mark or device claimed as a trade-mark is 
founded upon priority of appropriation ; that is to say, the claimant of the 
Crade-marjic must have been the first to use or employ the same on like ar- 



Digitized by 



Google 



86 190 FEDERAL REPORTER 

tides of production. (4) Such trade-mark cannot consist of words in common 
use as designating locality, section, or region of country." 

Controlled, then, Iby the foregoing considerations, let us first see 
what the established facts of this case are. It appears from the evi- 
flence in this case that Reymer & Bros, have been for the past 65 years 
engaged in the manufacture and sale of candy and confectionery, first 
and until 1901 as a copartnership, and since that time as a corporation. 
In 1897 they adopted as a trade-mark the word "Metropolitan," which 
they used upon one pound and one-half pound boxes of chocolate 
creams, mixtures of chocolate creams, and other candies called "bon- 
bons." There was also printed upon the boxes, in addition to the 
work "Metropolitan," the words, "Reymers," "Pittsburgh," "As- 
sorted," or "Chocolates." It appears by the evidence that these pack- 
ages, so marked, have been sold and supplied by the complainant to 
the wholesale and retail establishments in the district surrounding 
Pittsburgh to the extent of 60,000 packages in the last 2^ years, and 
150,000 since 1897, and that complainant's "Metropolitan" chocolates 
are well known and are bought and sold and asked for and identified 
by purchasers and the public by the word "Metropolitan." It also ap- 
pears that the wore! "Metropolitan" has become so associated with the 
product of complainant as to indicate to purchasers and the public its 
origin and manufacture. In its present application it is an arbitrary 
and fanciful word, and, printed upon a box of candy, does not in any 
. way describe any ingredient or quality of the candy, or amounts, or 
indicate the place of manufacture, or the person who manufactures it. 

The respondent in the spring of 1910 began the use of the word 
"Metropolitan" as a trade-mark for sweetened cakes of chocolate, and 
these were put up in wrappers and also in small boxes, with a picture 
of the tower of the Metropolitan Life Building, Madison Square, N. 
Y. These boxes were sold at the small price of five and ten cents. 
The evidence also clearly shows that, although confusion may arise 
by the alleged expert and technical definition as to the meaning of 
the word "chocolate" and the meaning of the word "candy" given by 
deponents on both sides, chocolate mixed with sugar and other sub- 
stances is sold at candy stores, confectioneries, and other places where 
candy is sold and purchased indiscriminately by those who wish to 
eat it in the form in which it is sold. 

It appears upon comparison of complainant's boxes with the pack- 
ages of respondent that the marks are very similar. On the com- 
plainant's, the word "Reymers," "Pittsburgh," "Metropolitan," "Cho- 
colates"; on the respondent's, on its boxes, "Huylers," "Metropoli- 
tan," "Chocolate"; and on its cake packages, "Huylers," "Metropo- 
litan," "Sweet Chocolate." 

Measured, then, by the principles above laid down, it is established 
in this case that the complainant has a property right in the trade- 
mark "Metropolitan" ; that it was adopted for the purpose of identify- 
ing the origin and ownership of certain candies manufactured and sold 
as chocolate creams, mixed chocolate creams, and bonbons by com- 
plainant; that it was used to distinguish such candies from like ar- 
ticles manufactured by others, and that this device or mark, "Metro- 
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politan," was not adopted and placed upon the above-mentioned can- 
dies for the purpose of identifying their class or quality; that the 
complainant was the first to use this trade-mark on like articles of 
production.; and that the word "Metropolitan" is an arbitrary and 
fanciful term, and does not designate locality, section, or region of 
country. 

The complainant's trade-mark, then, being a valid trade-mark, and 
one to the exclusive use of which, as used by complainant, it is en- 
titled, it only remains to determine whether or not respondents have 
infringed. 

It clearly appears, by a comparison of the packages used by com- 
plainant and respondents, that the words "Metropolitan," "Chocolate," 
or "Chocolates" are conspicuously presented. The different shape of 
the packages is not likely to be observed by the ordinary purchaser 
because the class of goods being dealt in, candies and chocolates, are 
placed in many different kinds of packages by the same manufacturer. 
The ordinary purchaser, having in mind chocolate which is ready for 
consumption and "Metropolitan" as descriptive of Reymers' choco- 
late, is unlikely to look further than for the two words. These he 
finds on both packages. As said in Celluloid Manufg. Co. v. Cellonite 
Manufg. Co., supra: 

"Similarity, not identity, is the usual recourse wben one party seeks to 
benefit liimself by the good name of another.'* 

So we have here, not identity, but similarity, and, as was said in the 
same case: 

**What similarity is necessary to effect the object has to be determined in 
each case by its own circumstances." 

Taking, then, this similarity — this resemblance — and keeping in mind 
the other circumstances of the case as shown by the evidence, the lo- 
cation by defendant of its store in one formerly occupied by complain- 
ant in its retail cigar business, the keeping of its cakes of "Metropoli- 
tan" sweet chocolate on the counter with other candies and with small 
packages of candy, the beginning of the use by it of the trade-mark in 
the same city with complainant, after being engaged in business there 
for about one year, and where complainant's use of the trade-mark 
was well known and largely advertised, we must conclude that, not 
only does the use of complainant's symbols by respondent result in 
the palming off of respondent's own goods to purchasers as the goods 
of complainant, but by its imitating the trade-mark of complainant the 
respondent has deceived purchasers and induced them to believe they 
have been buying the goods of complainant, and thus has violated the 
property right of complainant in its trade-mark. Even were there no 
evidence of fraudulent intent in the case, it being one where a trade- 
mark is infringed, fraud may be presumed from its use. 

We are therefore satisfied that the respondents have infringed the 
complainant's trade-mark, and should be restrained from the further 
use of the same upon articles of its production like those of complain- 
ant. 

Let an order be drawn accordingly. 
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In re GILLASPIB, 

(District Court, N. D. West Virginia. September 16, 1911.) 

L Bankruptcy (§ 482*) — ^Attobneys fob Petitioning Cbeditobs— Involtjn- 

TABY PbOCEEDINGS. 

Since involuntary proceedings in bankruptcy can only be brought by 
unsecured creditors, and the fund which they can reach Is only that 
which arises after either the payment of existing liens or from a sale of 
the property subject to the liens, their attorneys, instituting such pro- 
ceedings, cannot be allowed compensation out of funds necessary to pay 
off the liens or prior to the satisfaction of lien creditors. 

lEd. Note.— For other cases, see Bankruptcy, Dec. Dig. { 482.*] 

2. Bankbuptcy ft 482*) — Sale or Pbopebty— Existing L1en&— Costs. 

Where there is reason to believe that a bankrupt's property may sell 
for an excess over existing liens, but it turns out that it does not, the 
court may charge the actual costs of the suit and expenses of sale against 
the fund realized by the lienholders, but such allowance cannot extend 
to compensation to attorneys Instituting the suit for unsecured creditors 
who have realized nothing. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. S 482.*] 

3. Bankbuptcy (§ 22*) — Coubt&— Equity Jubisdiction. 

Bankruptcy courts are courts of equity, and governed by equity rules, 
except so far as otherwise expressly provided by Bankr. Act July 1, 1898, 
c 541, 30 Stot. 5i4 (U. S. Comp. St 1901, p. 3418). 

[Ed. Note: — ^For other cases, see Bankruptcy, Cent Dig. S H; Dec 
Dig. § 22.*] 

4. Attorney and Client (§ 155*) — Employment— Fees— Equity. 

Since the relation of attorney and client is purely personal, depending 
on personal contract, courts of equity will never attempt to fix the com- 
pensation due the attorney in any ordinary litigation, but will leave the 
parties to an action at' law. 

[Ed. Note. — ^For other cases, see Attorney and Client, Dec. Dig. § 155.*] 

5. Attobney and Client (| 171*) — ^Attobney's Lien— Notice. 

An attorney has a charging lien not recognized by the common law, but 
created generally either by statute or judicial legislation, to sustain 
which notice is required. 

[Ed. Note.— For other cases, see Attorney and Client, Cent Dig. § 383 ; 
Dec. Dig. S 171.*] 

6. Attobney and Client (§ 182*) — Chabqinq Lien— Equity Right. 

An attorney's charging lien is an equitable right to be paid for services 
out of the proceeds of the Judgment obtained by his labor and skill ; the 
attorney to the extent of such services being regarded as an equitable as- 
signee of the judgment 

[Ed. Note.— For other cases, see Attorney and Client, Cent Dig. §§ 315, 
399-406; Dec. Dig. § 182.*] 

7. Attobney and Client (§ 171*) — ^Possessoby Lien— Definition. 

An attorney's possessory lien is a right to retain property or money of 
his dleut until his fees are paid. 

[Ed. Note. — For other cases, see Attorney and Client, Gent Dig. §§ 315, 
899-406; Dec. Dig. § 171.*1 

8. Attobney and Client (§ 182*) — Liens— Scope. 

An attorney's retaining and charging liens apply solely to the personal 
relation between the attorney and his client, and may not be extended to 
or aflfect the rights of third persons who may be interested in the litiga- 
tion, but who have not employed such attorney ; the liens being allowed 
to cover only the interest of the client in the property charged, subject 

•For other casei lee same topic ft 8 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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to any rights in the property which are yalid against the client at the 
time the liens attach. 
IKd. Note.--For other cases, see Attorney and Client, Dec. Dig. § 182.*] 
9. Bankbuptcy (f 482*) — Atiokxteyb* Liens— Imposition by Equity and 

BANKBtrPTCY COUBTS. 

The only proper case where a court of equity or bankruptcy can award 
compensation to an attorney out of funds due to others than his client 
Is where the attorney for one of a class has created or secured a fund 
and brought it into the custody of the court, which is to inure, not only 
to the benefit of his client, but to that of all those belonging to the class. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. { 482.*] 

In the matter of bankruptcy proceedings of Charles D. Gillaspie. 
On petition to review a referee's ruling allowing compensation to pe- 
titioner's attorneys. Reversed. 

W. B. Maxwell and D. H. Hill Arnold, in pro. per. 

James P. Scott and Cunningham & StalHngs, for excepting creditors. 

DAYTON, District Judge. The whole theory upon which the bank- 
ruptcy law authorizes the allowance of fees to the attorneys for peti- 
tioning creditors is that such creditors are acting for the joint ben- 
efit of themselves and all other unsecured creditors who will, by reason 
of their efforts, share equally with them in the unincumbered assets 
of the bankrupt. It is right and just that for this reason the fund se- 
cured to common creditors should, as against such creditors equally 
participating in it, share the expense incurred in securing it. But it is 
to be borne in mind that involuntary proceedings in bankruptcy can 
only be brought by unsecured creditors, and the fund that they can 
reach is only that which may arise after either the payment of the 
existing liens or from the sale of the property subject to liens. It must, 
therefore, always be a subject of careful consideration on the part of 
unsecured creditors whether it will be worth their while to proceed 
against one whose property is heavily incumbered, for they must do 
so taking the risk that no surplus fund will arise from which they 
may realize anything with which to pay their debts or the compensa- 
tion due their attorneys. 

[1, 2] They can have no interest ordinarily in the funds necessary 
to pay off the valid subsisting liens, and certainly they cannot ask a 
court to pay their attorneys out of the funds due such lienholders for 
instituting and prosecuting a suit not calculated to benefit them, but 
only to diminish and lessen such lienor's vested right. It is true that 
It may be presumed that, if a man is bankrupt with his property in- 
cumbered with liens, a suit will have to be brought by some lienhoJder 
to marshal the liens and have sale decreed to satisfy the same. There- 
fore courts of bankruptcy, upon broad, equitable grounds, where there 
is reason to believe that the property may sell for an excess over the 
existing liens thereon, but it turns out that it does not, may well charge 
the actual costs of the suit and expenses of sale against the fund re- 
alized by the lienholders, for such costs of suit and expenses of sale 
would have had ordinarily to be incurred on some proceeding by them 
in order to sell and dispose of the property. But such allowance can-* 

*For other caaes see same topic ft 9 nxtmbbb in Deo. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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not extend further than this, and certainly not to the extent of com- 
pensating attorneys who have instituted the suit for unsecured credit- 
ors who have realized nothing. This is apparent for the very simple 
reasons, first, that lienholders cannot in any proceeding in equity to 
enforce liens be allowed compensation, as against other lienholders, 
for their attorneys in the suit instituted by them to enforce such liens; 
second, because, if such attorney's fees be allowed, then the junior 
lienholder's lien may be utterly and wholly consumed at the instance 
of unsecured creditors instituting the bankruptcy proceeding; and, 
third, because attorneys' liens for fees attach only to such fimds as 
may be secured by their effort to their clients, and those others who 
are in the same class with them as regards interest. A simple illus- 
tration of these sound principles may be made. Suppose A. to have 
real estate estimated to be worth $20,000. Against this real estate B. 
holds a vendor's lien for $10,000, C. a judgment lien for $5,000, and D. 
a trust lien for $3,000; ^B.'s judgment lien being second in priority and 
D.'s trust lien third in priority. Neither B. nor C. can have this real 
estate sold without under the law of this and other states where the 
common law and equity practice prevails, resorting to a court of eq- 
uity to decree such sale, and D., under his deed of trust, can only sell 
the property subject to B.'s vendor's and C.'s judgment lien. This, in 
actual practice, is seldom done because such sales are not satisfactory ; 
purchasers generally demanding clear titles at such sales. Therefore, 
under such conditions, C, too, would resort to equity to decree the 
sale after marshaling the liens and ascertaining their amounts, prior- 
ities, and to whom owing. Suppose C. institutes the suit upon his 
judgment lien to sell the property and it sells at forced sale for $18,000. 
Under our practice prevailing for at least a century in this state and 
Virginia, the court of equity will, out of the proceeds of sale, pay first 
the costs of suit and expenses of sale;' second, B.'s vendor's lien in 
full; third, C.'s judgment lien in full; and, finally, the balance it will 
apply as a credit upon D.'s trust lien. In no event will it allow to the 
attorneys of C. instituting the suit compensation for services beyqnd 
the nominal docket fee taxed in the costs. To do so would be to cre- 
ate a new Hen in favor of such attorneys not existing before the in- 
stitution of the suit and give such new lien priority over D.'s vested 
lien existing before this new lien's creation, and which, in many cases,, 
would absolutely deny to D. any recovery at all. 

[3-8] Bankruptcy court3 are courts of equity and governed by eq- 
uity's rules, except so far as otherwise expressly provided by the bank- 
ruptcy statute. The relation of attorney and client is a purely per- 
sonal relation, dependent, under all ordinary circumstances, upon the 
personal contract made between the two as to what compensation the 
attorney shall have for his services. Courts of equity should never 
attempt to fix the compensation due the attorney in any ordinary liti- 
gation. The law courts are open to enforce this class of contracts in 
actions of debt or assumpsit just as they are open to enforce all other 
contracts for services rendered, whether express or implied. The only 
exceptions in favor of the attorney are : First. The charging lien not 
recognized by the common law, but created in most of the states either 
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by virtue of statutes or by judicial legislation. To sustain this lien in 
this state notice is required to be given. Renick v. Ludington. 16 W. 
Va. 378. This lien may be defined to be an equitable right of the at- 
torney to be paid fpr his services out of the proceeds of the judgment 
obtained by his labor and skill. To the extent of such services he is 
regarded as an equitable assignee of the judgment. Second. The pos- 
sessory lien which is the attorney's right to retain the property or 
money of his client until his fees are paid. Both these liens apply 
solely to the personal relation existing between the attorney and his 
<:lient, and can in no condition of affairs be extended to or affect the 
rights of other persons who may be interested in the litigation but who 
have not em|)loyed such attorney. Such liens cover only the interest 
of the client in the property charged, and are subject to any rights in 
the property which are valid against the client at the time the lien at- 
taches. 4 Cyc. 1005, 1008, 1017. 

[9] The only proper cases that can arise where courts of equity and 
bankruptcy as well can award compensation to an attorney out of funds 
due others than his client is where, as I have heretofore indicated, such 
an attorney for one of a class has "created" or secured a fund and 
brought it into the custody of the court, which fund is to inure, not 
alone to the benefit of his client, but to that of all those belonging to 
this class. In such cases the courts award compensation to the at- 
torney out of the fund due to all, not on the theory of his having an 
attorney's lien, but on the broader theory that all interested in the fund 
should contribute ratably to the cost of "creating" or securing it. 
These principles are very clearly set forth in Trustees v. Greenough, 
105 U. S. 527, 26 L. Ed. 1157; Central R. R. v. Pettus, 113 U. S. 116, 
5 Sup. Ct 387, 28 L. Ed. 915; Harrison v. Perea, 168 U. S. 311, 18 
Sup. Ct. 129, 42 L. Ed. 478; Jefferson Hotel Co. v. Brumbaugh (4th 
•Circuit) 94 C. C. A. 279, 168 Fed. 867. 

In this case it is apparent that the property of the bankrupt consists 
largely of real estate, such as a hotel property and a tract of coal land. 
It further appears that these properties are very heavily incumbered 
by many valid and existing liens which must be satisfied in full before 
the petitioning and other unsecured creditors can realize anything. The 
referee by his decree complained of and sought to be reviewed herein 
before sale of said properties and before it had been ascertained what 
surplus, if any, will remain for common creditors after payment of 
such liens, has allowed to attorneys for petitioning creditors a fee of 
-considerable amount, payable out of the proceeds of sale when made, 
as against the rights of lienholders whose liens may be or may not be 
affected thereby. This is error, and his ruling and order must be 
reversed and annulled, and the cause be referred back to him with 
instructions to withhold action upon this petition of Maxwell and Ar- 
nold until all the property of the bankrupt shall have been sold and he 
has ascertained what sum will arise, after payment of all valid liens, 
for distribution among the common or unsecured creditors, and from 
this fund, and this fund only, he shall allow such sum to attorneys for 
the petitioning creditors as will be a reasonable compensation for the 
services rendered by them. 
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In re GOBLE BOAT CO. 
{District Court, N. D. New York. Scsptcmber 25, 1911.) 

1. Bankruptcy (§ 332*) — Claims— Sufficiency. 

The manager of a bankrupt corporation filed a claim against It, alleg- 
ing that there was justly due claimant $1,494.83, that the consideration 
for the debt was for labor as manager of the bankrupt's plant, that no 
part of it had been paid, that there were no set-offs and counterclaims, 
and that deponent had not received any security. Attached to the claim 
was a statement of account, charging the 'bankrupt "to money advanced 
and salary from September 18, 1909, to December 19, 1910, $2,295.96,** 
and giving a credit **by money drawn from firm, $801.13," leaving a bal^ 
ance of $1,494.83. Held, that the claim was insufllcient for failure to set 
out an Itemized account, showing the amount and rate of salary and the 
dates or amounts of the advances of money, and for failure to state when 
the salary became due and that no note had been received for the ac- 
count nor any judgment rendered thereon as required by General Order 
21 (89 Fed. ix, 32 O. O. A. xxil). 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. { 332.*] 

2. Bankbuptcy (§ 339*) — Ci^aims— Objections. 

Bankruptcy Act July 1, 1898, c. 541, § 57k, 30 Stat. 561 (U. S. Comp. 
St. 1901, p. 3444), provides that claims which have been allowed may be 
reconsidered for cause and allowed or rejected In whole or In part ac- 
cording to the equities, before but not after the estate has been closed. 
Held, that where a claim for money advanced and services rendered was 
insufficient in form and at the first meeting of creditors was allowed only 
for voting purposes, after which a petition was filed by objecting cred- 
itors to expunge the claim, and on this the referee appointed a time and 
place for hearing, the claim filed did not prove itself, « but it was the 
' duty of the claimant to reply to the creditors* petition, and, in the ab- 
sence of any such reply or appearance by the claimant, the referee prop- 
erly expunged the claim. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. J. 339*] 

In the matter of bankruptcy proceedings of the Goble Boat Com- 
pany. On petition to review a referee's order expunging and disallow- 
ing the claim of J. Lee Goble, an alleged creditor. AflSmied. 

John C. Henry, for objecting creditors. 
Joseph T. McCaffrey, for claimant. 

RAY, District Judge. At the first meeting of creditors, J. Lee Go- 
ble by his attorney filed a claim against the bankrupt estate for $1,- 
494.83 dated May 16, 19n. The claim was verified in Cuyahoga coun- 
ty, Ohio, but accompanied by a power of attorney to Joseph T. Mc- 
CaflFrey, who presented it. The referee before whom this proceeding 
was pending allowed the claim for voting purposes only as formal ob- 
jections were interposed thereto by creditors. The referee certifies 
that the claim was allowed for that purpose only and Uie objections not 
examined into or evidence taken. 

[1] The allegation and statement of the claim (aside from mere for- 
mal parts) are as follows: 

"That the Goble Boat Company, the corporation by which a petition for ad- 
judication in bankruptcy has been filed, was at and before the filing of said 
petition, and still is. justly and truly Indebted to said deponent (claimant) in 

*For other caiei see same topic & 8 muubbb in Deo. & Am. Digs. Ii)u7 to date, & Rep'r Indexea 
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the snm of $l,4d4.83 ; that the consideration of said debt was for labor in 
the employ of said company as manager of its plant; that no part of said 
debt has been paid ; that there are no set-offs or counterclaims to the same ; 
and that deponent has not nor has any person by his order, or to his knowl- 
edge or belief, for his use, had or received any manner of secarity for said 
debt whatever, [Signed] J. liOe Goble, Creditor." 

The certificate and signature of notary public before whom sworn to 
followed. 
Attached to the claim was the following statement of account : 

Oswego, N. T., January 1, 1911. 
Goble Boat Oompany, 

To J. Lee Goble, Dr. 
To money advanced and salary due from Sept 18, 1009, to Dec. 19, 
1910 $2,295 96 

Credit 
By nion«y drawn from firm • 801 13 

$1,494 83 

Then followed the power of attorney. 

It is evident this is a claim on an open account. The claim is in 
no manner itemized, and, while the account attached itself shows the 
claim was for money advanced to the. firm and for salary or compen- 
sation, the amount or rate of salary is not given nor the dates or 
amounts of advances of money. The verified claim itself makes no 
mention of money advanced, but refers to labor solely. Clearly tak- 
ing the two together the bankrupt was not owing the claimant $1,- 
4^.83 for labor unless the money drawn from the firm, $801.13, 
equaled the money advanced. However this may be, the claim does not 
state specifically when the salary became due, and the proof of claim 
fails to state that "no note has been received for such account nor any 
judgment rendered thereon," as required by General Order 21 (89 Fed. 
ix, 32 C. C. A. xxii). The money may have been drawn at one time 
or at different times. Perhaps the fair inference is that the salary be- 
came due December 19, 1910, and that the $1,494.83 was all for salary. 

In any event, the claim was never allowed, as the referee says he aj- 
lowed it for voting purposes only, and in effect that the trial of the 
merits of the objections was postponed. 

Later and on application of the objecting creditors an order was 
made by the referee for a re-examination of the claim fixing time and 
place, pursuant to the provisions of subdivision 6 of General Order 21 
(89 Fed. X, 32 C. C. A. xxiii), and requiring the claimant to appear and 
submit to examination regarding his claim.. This was duly served on 
the claimant; but on the day and at the place fixed the claimant did 
not appear in any way, and thereupon the referee expunged and dis- 
allowed the claim. No evidence or testimony whatever was offered or 
taken. 

[2] The contention of the claimant is that this was error; that the 
claim is in due form and sufficient on its face, and proves itself; that 
even with objections filed it was the duty of the referee to allow the 
claim, unless some evidence showing or tending to show the invalid- 
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ity of the claim was presented by the objecting parties; that the gen- 
eral order referred to does not impose any obligation on the creditor 
whose claim is questioned to appear or produce evidence in support of 
his claim or throw any burden of proof on him ; that, his claim and 
the proofs thereof being in due form and regular, it was for the ob- 
jecting parties to produce some evidence impeaching it. The credit- 
ors, on the other hand, contend that General Order 21 is for the pro- 
tection of the estate and general creditors ; that they have thd right 
to examine the claimant as to the merits and justice of his claim for 
the purpose of ascertaining the truth ; that, having been cited for the 
purpose, his failure to obey the order was a denial to them of this 
right; and that, the objections being verified, such failure to appear 
may be taken as a confession or admission that the allegations of the 
answer or objections are true. 

General Order 21 is one the Supreme Court had power to-make and 
is one essential to the protection of general creditors against fraudu- 
lent claims. It confers the right on the objecting creditors to examine 
the claimant if he appears, but does it impose the obligation on the 
claimant to appear and submit to examination? This general order 
says: 

"At the time appointed the referee shall take the examination of the cred- 
itor and of any witnesses that may be called by either party, and if it shall 
appear from such examination that the claim ought to be expunged or dimin- 
ished, the referee may order accordingly.*' 

The consequences of a failure of the claimant to. appear and submit 
to an examination are not in terms indicated or declared. This really is 
not the case of the reconsideration and re-examination of a claim once 
allowed, as the referee certifies he never allowed it except for voting 
purposes at the first meeting. It will be noted that the general order 
referred to does not require the claimant to appear or authorize the 
referee to make an order requiring such claimant to appear. It of 
course contemplates that he will appear, but does not make such ap- 
pearance obligatory or indicate the consequences of nonappearance. If 
he does not appear, he cannot, of course, give evidence. On the other 
hand, the objecting parties are deprived of the opportunity to examine 
him. 

I know of no rule making sworn objections to a claim prima facie 
evidence of their truth. And, when a petition to re-examine a claim 
once allowed is filed, I know of no rule or decision that makes the 
allegations of such petition prima facie evidence of their truth. How- 
ever, in Re Docker-Foster Co. (C. C.) 123 Fed. 190, Judge McPherson 
held that, under the provisions of General Order 37 (89 Fed. xiv, 32 
C. C. A. xxxvi): 

"In proceedings in equity, instituted for the purpose of carrying into ef- 
fect the provisions of the act, or for enforcing the rights and remedies given 
by it, the rules of equity practice established by the Supr^ne Court of the 
United States shall be followed as nearly as may be. Rule 18 of the Supreme 
Court is applicable in case of a petition to reconsider a claim and demands 
an answer to the petition in default of which a decree or an order disallow- 
ing the claim may be taken pro confesso.*' 
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See, also, In re Lewis Eck & Co. (C. C.) 18 Am. Bankr. Rep. 657, 
153 Fed. 495, that an answer is necessary or claimant cannot give evi- 
dence on the merits of the claim. 

On fee other hand, the Supreme Court has held that the formal 
proofs of claim, if sufficient on their face, are some evidence, and 
therefore prima facie evidence, of the justice and accuracy of the claim 
and, in the absence of evidence impeaching it, sufficient to require its 
allowande. That case (Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 
584, 50 L. Ed. 963) did not arise on an application for a reconsidera- 
tion of the claim, but on objections filed and a hearing thereon. The 
bankruptcy act itself has declared of what the proofs of a claim shall 
consist and has declared that when duly made and presented^ to the 
referee or court the claim shall be allowed, unless of course objections 
are filed and sustained by proof. It is a question whether equity rule 
18 of the Supreme Court is to be applied to the case of a petition for . 
the re-examination of a claim once allowed. The proper prayer of the 
petition is that the claim be re-examined, reconsidered, and disallowed 
in whole or in part. If no answer is interposed, the claimant of course 
consents that the claim be reopened, reconsidered, and examined into ; 
that the grounds for reconsideration are sufficient, but the claim and 
proofs accompanying stand ; and on the rehearing or examination may 
not the burden of producing evidence to impeach the claim remain in 
the objecting party? It is with considerable hesitation that I agree 
with Judge McPherson, in the case cited, that failure to file an answer 
to the petition to reconsider the claim justifies the disallowance of the 
claim and is a confession that the facts stated in the petition as cause 
for reopening and reconsidering are true. Section 57k reads : 

"Claims which have been aUowed may be reconsidered for cause and re- 
allowed or rejected In whole or In part, according to the equities of the case, 
before but not after the estate has been closed." 

If the petition for reconsideration is to state the alleged cause for 
rejection and disallowance and the objections to the claim, and these 
objections must be established by evidence before the claim can be 
reconsidered — that is, if the objections and merits of the claim are to 
be fully tried out in the proceeding to reconsider the claim, that is, de- 
termine whether it should be reconsidered, and an order thereupon 
made both reconsidering and either allowing or disallowing the claim 
in whole or in part — then a failure to answer the petition for a re- 
consideration may well be considered as a confession that all its allega- 
tions are true. If, on the other hand, the proceeding on the petition 
for a reconsideration for cause is to determine merely whether suffi- 
cient grounds exist for a reopening of the case as to the claim and full 
trial of the claim on the merits, and the trial on the merits is to fol- 
low the order allowing a reconsideration and determining that grounds 
for a full trial of the truth of the objections exist, then the failure to 
answer is a confession merely that sufficient grounds exist for recon- 
sidering the claim and trying out the merits of the objections. I find 
nothing very satisfactory on the subject. The general orders adopted 
and promulgated by the Supreme Court are not definite or conclusive, 
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and the forms indicate little if anything. On the other hand, the forms 
given in "Bankruptcy Forms, Hagar and Alexander," would indicate 
an understanding that the petition for a reconsideration of the claim 
is a pleading in a proceeding for determining the justice or merits of 
the claim, and that an answer is essential to raise any question as to 
the facts therein alleged, and that there is but one order to be entered 
after the filing of such a petition, notice of hearing, or order to show 
cause thereon, and answer, or the petition and notice if no aftswer to 
the petition is filed. See Bankruptcy Forms, Hagar and Alexan- 
der, pp. 221, 222, 223, forms Nos. 144, 145, 146. 

In re Watkinson & Co. (D. C.) 12 Am. Bankr. Rep. 370, 130 Fed. 
218, it is held and in Re Ankeny (D. C.) 4 Am. Bankr. Rep. 72, 100 
Fed. 614, it is indicated that the petition for the reconsideration of a 
claim need not allege facts sufficient to defeat the claim in whole or 
. in part ; that it is only necessary to allege facts which, if true, are suf- 
ficient cause for reconsideration. If the proceedings for the recon- 
sideration of a claim once allowed are to be considered and treated as 
a motion or application for a new trial merely, then if the petition 
shows reasonable and sufficient grounds therefor, and notice is given 
or an order to show cause granted and served, and an answer thereto 
made, the first determination of the court or referee would be : Shall 
the claim be reconsidered — that is, opened — and its merits tried out, 
and, if that should be answered in the affirmative, the claim would be 
at issue on the proofs of claim (and any amendments thereto) and 
the objections to the claim, not on the petition for reconsideration and 
answer thereto. 

I think the order of the referee disallowing the claim was correct 
and must be affirmed, but on the ground that tiie proofs of claim were 
defective and not in compliance with General Order 21, demanding and 
requiring that the proofs, in such a case and claim as this, shall state 
whether or not a note has been received for such account or any judg- 
ment rendered thereon. It appears that the claim had been allowed for 
voting purposes only, and objections had been filed and not heard, tried, 
or determined. The claim was therefore open for a hearing on the 
merits and the order to show cause made by the referee July 12, 1911, 
on the petition of Henry M. Stacy, trustee, requiring Goble, the claim- 
ant, to appear July 26, 1911, and show cause why he should not then 
and there be examined concerning his claim and the merits of said 
objections (those filed at the first meeting of cre^iitors) determined as 
in said petition prayed, was sufficient notice, and on that day the ref- 
eree had the right to pass on the claim, its merits, and the sufficiency 
of the proofs presented. The proofs filed were insufficient to justify 
the allowance of the claim, and it was properly disallowed whether we 
consider the hearing July 26, 1911, as one on the petition of creditors 
to reconsider the claim or one on the petition of the trustee to have the 
original objections to the claim heard and the sufficiency, etc., of the 
claim determined. A referee is not justified in allowing a claim against 
an estate in bankruptcy when the proofs filed do not comply with the 
statute or general orders promulgated by the Supreme Court, whether 
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creditors or the trustee raise specific objections to the sufficiency of 
the proofs filed or not. It is the duty of the referee to examine the 
^proofs filed and see that they are sufficient. As a rule a majority of 
the creditors of a bankrupt cannot afford to go to the expense of em- 
ploying an attorney to attend and examine the claims filed, and the 
duty rests on the referee before allowing a claim to see to it that the 
proofs filed comply with the statute and general orders. 
Section 57d says that : 

"Claims which have been duly proved shall be allowed upon receipt by or 
apon presentation to the court," etc. , 

Such claims and no others are to be allowed by the referee whether 
objected to or not. A claim is not "duly proved" when on its face the 
proofs fail to comply with the general orders promulgated by the Su- 
preme Court as to the proof of claims. If this claimant was "mana- 
ger*' of the plant of this bankrupt down to the time of its bankruptcy, 
as his claim indicates he claims he was, it was all important in the mat- 
ter of a claim of this size presented by himself against the estate he 
managed and only fair and just that he appear and submit to exami- 
nation regarding such claim. His failure to obey -the order of the 
court, or appear in person or by his attorney who resided in the same 
town with the referee and where the order was returnable, does not 
commend him or his claim to the favorable consideration of the court. 
Being unable to appear, being at a distance and in the state of Ohio, if 
he was there, did not justify him in paying no attention to the order 
of the court, and certainly it offered no justification to his attorney, 
who resided in the same city with the referee, and who could have ap- 
plied for a modification of the order allowing the examination to take 
place in Ohio. 

The order disallowing and expunging the claim is affirmed. 



In re McDAVlD LUMBER CX>. 
(District Court, N. D. Florida. September 25, 1911.) 

Bakebuftcy (§ 348«)— Wage Liens—Pbiobtty. 

Bankruptcy Act July 1, 1898. c. 541, 30 Stat 5^3, § e4b (U. S. Comp. 
St. 1901, p. 3447), providing tliat wages due to clerks or servants earned 
within three months before the action of bankruptcy proceedings, not 
to exceed $300 to each claimant, shall have priority of payment, does not 
merely prescribe the order of distribution of assets after satisfaction of 
liens existing against the property, hut creates prior liens to the extent 
stated in favor of the servants designated, and is enforceable without 
reference to state statutes relathig to the same subject. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 536; Dec. 
Dig. § 348.*] 

In the matter of bankruptcy proceedings of the McDavid Lumber 
Company. On petition of William F. Lee to review a referee's ruling 
denying priority of liens for services rendered as defendant's book- 

•For other cases see same topic & S iyvmbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
190 F.— 7 
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keeper as against certain chattel mortgages on the bankrupt's assets. 
Reversed. 

Pattillo Campbell, for petitioner. 

Blount, Blount & Carter, for export company. 

SHEPPARD, District Judge. This cause comes here for consid- 
eration on petition of Wm. F. Lee for review of the ruling of C. 
L. Shine, Esq., referee in bankruptcy, and involves the question of 
priority of liens attaching to the lumber and other product of a sawmill 
plant in due course of administration in a court of bankruptcy. 

The McDavid Lumber Company, bankrupt, was lately engaged in 
manufacturing lumber and operated a large plant when proceedings in 
bankruptcy were begun. The company was adjudicated a bankrupt in 
June, 1910. Wm. F. Lee was employed as bookkeeper for the com- 
pany, and by his petition before the referee sought to declare his liten 
on the stock of lumber and fixtures of the company for wages due him 
for the month of April and a part of May, 1910, at the rate of $115 
per month. It is disclosed by the petition that the stock of lumber, the 
greater portion of- which was produced during Lee's employment, com- 
prised the principal assets of the company. Three months prior to 
Lee's employment, to wit, on January 10, 1910, the McDavid Lumber 
Company executed a chattel mortgage, based upon the present con- 
sideration of $1, to the Hayward Export Company, embracing all the 
lumber and timber of whatsoever kind which should be manufactured 
at the mill of said company from the 1st of January, 1910, to the 1st of 
January, 1911 ; this mortgage provided that the export company should 
advance 80 per cent, of the value of the output of the mill each month, 
artd further stipulated that the export company should be the selling 
agent of the lumber company for all its product, excepting interior 
stock. The advances to the extent of 80 per cent, were secured by a 
mortgage based upon the whole output, and'included all the lumber and 
timber stored upon the yards of the company during the existence of 
the mortgage. 

The further point is made by Lee's petition that the mortgage of 
the export company was not recorded until the 15th of April, 1910, 
15 days after Lee's employment by the McDavid Lumber Company; 
but actual notice of its existence is nowhere negatived by the petition, 
although, as will later appear, notice of the mortgage is not material 
in view of the determination of the question certified to this court. 
Lee by his petition seeks to have his claim for wages declared a pref- 
erence over the mortgage of the export company on the proceeds of the 
product embraced in the mortgage, and that the export company which 
has disposed of the lumber be required to pay his claim for wages. 

The Hayward Export Company interposed a demurrer to Lee's 
petition, the first ground of which is only necessary to be considered at 
this time, viz. : 

"(1) The allegations of the petition show that the rights of the Hayward 
Eiport Company under its mortgat^e and contract of saie are superior to the 
rights of petitioner In the proceeds of the lumber." 
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The referee Upon the hearing before him sustained the demurrer, 
and it is this order which is certified here on petition of Lee for review. 

The contest seems to have waged so far over the priority of the 
respective liens of contestants, the mortgage of the export company, 
and .the statutory lien of the laborer as created by section 2198, Gen. 
St. Florida 1906, which provides : 

•That liens prior In dignity to all others accruing thereafter shall exist In 
favor of bookkeepers, clerks, etc., upon the stock and fixtures and other prop- 
erty of merchants and corporations." 

Wliether the statutory Hen in favor of Lee should be declared supe- 
rior to the mortgage of the Hayward Export Company, which ante- 
dated the performance of any labor by Lee, was the question before 
the referee, and was decided by him in favor of the mortgage lien. 
If the question were to be settled by state statute and without reference 
to the order of distribution of the estates of bankrupts provided by the 
federal bankruptcy act, the referee may have decided rightly. It will 
be conceded that the bankrupt act (section 67d) recognizes liens gener- 
ally in the priority precisely as the state law fixes them, when the bank- 
ruptcy act is silent, or where by its terms priority is left for state regu- 
lation. When, however, the lien of the laborer for his wages earned 
within three months of his employer's bankruptcy is given preference 
in the distribution of the assets of the estate, it is immaterial whether 
under the state law his claim is or is not superior to the mortgage lien. 
It was earnestly insisted at the argument that the bankruptcy act (sec- 
tion 64b) does no more than provide for the order of distribution of 
the assets after satisfaction has been made of valid liens recognized by 
section 67d. 'When Congress, however, provides the order of pay-- 
ment, and gives preference to a certain class of claims, such as taxes, 
cost of administration, and wages in Hmited amounts for a definite 
time, such legislation can have no other effect in reality than to create a 
lien in favor of the claims thus preferred. Undoubtedly it was intend- 
ed by Congress that when property of employers should be placed in 
bankruptcy and beyond the reach of those who had aided in its crea- 
tion, to charge and impress such property to the limited extent noted 
with a preference by law second only to taxes and cost of administra- 
tion. Those entering into contracts with employers of labor for man- 
ufactured product must contemplate the relation of the labor* to the 
finished product and should be held to know that, in case bankruptcy 
overtakes the enterprise, the assets resulting from the administration 
of such trust shall be distributed in the course provided. 

Nor does the adoption of this principle destroy the probity of con- 
tracts or work greater hardship to secured creditors than would fall 
unhappily to the lot of that creditor class who live from hand to 
mouth, if a different construction were adopted. The priority of 
laborers' claims when they are based upon productive or operating ex- 
pense of a quasi public corporation is a salutary doctrine long estab- 
lished in this country predicated upon the theory of public interest and 
of public benefit as well as pecuniary advantage to the security holders ; 
the operating expenses of such corporations are recognized by the 
courts as a first lien on the property of such corporations, Burnham 
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V. Brown, 111 U. S- 776, 4 Sup. Ct. 675, 28 L. Ed. 596; Southern R. 
Co. V. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct 347, 44 L. Ed. 
458. 

What substantial reason would justify any distinction in the protec- 
tion the law secures to the flagman of the railroad train whose wages 
are preferred over the interest of the bondholder, and the laborer in 
the sawmill whose handiwork is a constructive force in the product^ of 
the plant, which not only pays the interest on the mortgage, but re- 
turns the investment? 

That sound legal philosophy established by numerous and powerful 
decisions of the Supreme Court recognizing the priority of labor en- 
gaged in the service of quasi public corporations because of the public 
convenience and necessity of continued operation, fortunately, is being 
gradually and wisely extended to the legal preservation of the rights 
of the laborer whose toil produces the output which pays the interest 
and enhances the value of the mortgage security. L'Hote v. Boyett, 85 
Miss. 636, 38 South. 1 ; Dickinson v. Saunders, 129 Fed. 20, 63 C. C. 
A. 666. 

It was well said by the Court oi Appeals of the First Circuit, in 
Dickinson v. Saunders, supra, discussing the effect of the federal bank- 
ruptcy act regulating priority : 

'Turning, therefore, either to the local statute, or to what for the federal 
courts is the higher authority, the bankrupt act, the priority in favor of cred- 
itors of the class of Inter veuers in this case is declared as a rule of admin- 
istration, not only for quasi public corporations, but for all corporations, and 
in the federal statute for corporations and individuals.*' 

It was further observed by the learned court in this instructive case 
that the statute of Massachusetts could not control administration in 
bankruptcy in the federal court. 

When the order of distribution of a bankrupt estate has been ex- 
pressly laid down by Congress that order should be observed by the 
federal court in administration in bankruptcy. As said by Collier in 
his admirable work on Bankruptcy ( [7th Ed.] 742) : 

"The bankrupt act not only controls the state law in case of absolute con- 
flict, but by its express legislation on these priorities excludes the state law 
altogether.*' 

And again, as said by Judge Lowell, when both a state statute and 
the bankrupt act gives priority to the same class of debts, the bankrupt 
act supersedes the state law. Dickinson v. Lewis, 129 Fed. 20, 63 C. 
C. A. 666; In re Lewis (D. C.) 99 Fed. 935 ; In re Erie Lbr. Co. (D. 
C.) 150 Fed. 823 ; In re Tebo (D. C.) 101 Fed. 420. 

It is clear that the trust fund arising from the administration is dis- 
tinctly charged by the act in favor of wages to the extent provided by 
section 64b, and, if it cannot be said to constitute technically a lien, its 
effect is tantamount to any claim or privilege created by state statute. 
It will not be denied that, where liens have attached before bankruptcy 
administration and are not dissolved by the act, they will be respected 
as criteria in the order for distribution of the estate, except preferred 
claims under the bankruptcy act which unquestionably supersedes the 



Digitized by 



Google 



IN BE NORRI8 101 

State law. In re Laird, 109 Fed. 5S7, 48 C. C. A. 538. It should be the 
policy of the law and the primary duty of society to protect the wages 
of the laborer in every contingency. Congress has-; mdicatfid its« pi»> 
pose, and courts should declare the law. . . 



In re NORRIS. 
(District Court, D. Minnesota, Fourth Diylsion. "September 29, 1911.) 

1. Bankruptcy (| SW*) — Claims— Rexease. 

Where clalmantB, after bankruptcy proceedings had been commenced, 
expressly released the bankrupt from all claims against him, in considera- 
tion of the capital stock of a corporation, the release was yaUd and a bar 
to the claims in the absence of any evidence other than the release itself 
as against an objection that it was without consideration. 

lEd. Note.— For other cases, see Bankruptcy, Dec. Dig. | 314.*] 

2. Pabtnebsuip (5 20*) — ^Relation— Coj^stbuction. 

A bankrupt operated a speculating pool and issued three sets of certifi- 
cates, one certifying a receipt of money in payment for a number of 
shares in the pool of the company, by the terms of which the latter agreed 
to invest the money according to its judgment and to pay the certificate 
holder on the first of each month his pro rata share of the profits. It also 
authorized the holder to draw his money or any part of it at the begin- 
ning of each month by giving 10 days* notice, and authorized the company 
to cancel the certificate on January 1, 1910, or on the 1st day of January 
thereafter by giving 30 days' notice. The second form of contract pro- 
vided that the company should pay a dividend of $2.50 a share on each 
hundred dollars of profit on the first day of each month, and also provided 
that the investment could be withdrawn on the first of each month by 
giving 10 days' notice, and contained no provision for repayment by the 
company. The third form of certificate was the same as the second, ex- 
cept that it did not contain the word '*pool." Held, that such certificates 
did not create the relation of partners between the company and certificate 
holders, but the relation of borrower and lender. 

[Ed. Note.— For other cases, see Partnership, Dec. Dig. ( 20.*] 

8. Bankbtjptct (§ 314*) — L£ndeb8 op Monet— Right to Recoveb. 

Where, at the time of bankruptcy, the bankrul)t had in his hands all the 
money he had received from lenders with which to conduct gambling 
transactions, the result of his operations being profitable, the lenders were 
entitled to share in the proceeds to the extent of their original invest- 
ments. 

[Ed. Note.— Tor other cases, see Bankruptcy, Dec. Dig. | 314.'*] 

4. Bawkbuptcy (f 314*) — ^Monet Loaned fob Gamblings-Conversion. 

Where a bankrupt, three or four days before bankruptcy proceedings 
were commenced, had a considerable sum of money In his possession, 
which had been loaned to him to conduct gambling transactions, which 
money was not used by him in gambling, but converted to his own use, the 
lenders were entitled to prove their claims against him for the full 
amount of the money delivered to him ; he having failed to establish the 
amount of the funds converted. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. | 314.**] 

In the matter of bankruptcy proceedings of Sherman R. Norris, trad- 
ing as the Minnesota Grain Indemnity Company. On petition of 

•For oUier cmm mo same topio A S numbbb In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indezei 
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Emma Gould and 34 others for review of an order disallowing their 
fl^iips against UiQ bajikrupt. Affirmed in part and reversed in part. 

• , . •• • '^ • •, • 

W.iyL<^RP^ E)*istri«t -Judge. This case came on to be heard before 

.V.tfce.A:cnit< Qn-tbe ISS^yoi September, 1911, upon the petition of Emma 

Goulcf and 34 otliers for a review of an order made by the referee on 

August 29, 1911, disallowing their claims against the above-named 

bankrupt. 

Mr. Breding and Mr. Hall appeared in opposition to the order of said 
referee ; Mr. Thomas and Mr. Newton appeared for certain creditors 
in support thereof, and Mr. Odell appeared for the bankrupt in sup- 
port thereof. 

The order, so far as it relates to Emma Gould, Anton Swardm, 
Mrs. W. K. Pennell, Charles Silberman, P. W. Hewett, Clyde L. Ivey, 
Ed. Guslander, and Mrs. A. H. Dafoe, is affirmed. 

[1] Each one of these claimants, after the bankruptcy proceedings 
were commenced, expressly released the bankrupt from all claims that 
they had against him. These claimants suggest that there was no con- 
sideration for such release. There is clearly nothing in this suggestion. 
The consideration named in the written contract was the receipt of cap- 
ital stock in a corporation; whether that stock was at the time the 
receipt was signed worth more or less than the claim against Norris 
was something then considered and decided by the claimants, and they 
must have determined that it was worth more. In the absence of any 
evidence other than the release itself, the latter cannot be set aside. 

[2] To the other claimants mentioned in said order three kinds of 
certificates, and only three, were issued by Norris. In the great majority 
of cases the certificate stated that Norris had received a sum of money 
therein mentioned in full payment for the number of shares therein 
stated in the pool of the Minnesota Grain & Indemnity Company, under 
>yhich name Norris was then doing business. By the terms of that cer- 
tificate the company agreed to invest this money according to its judg- 
ment, and to pay the certificate holder on the first of each month his 
pro rata share of the profits on hand at that time. The holder could 
draw the whole or any part of his money on the first of any month, by 
giving 10 days' notice of his intention so to do, and the company could 
cancel the certificate on the 1st day of January, 1910, or on the first 
day of any January after, by giving 30 days' notice. 

By the second form of contract, the indemnity company — that is, Nor- 
ris— agreed to pay a dividend of $2.50 a share on each and every hun- 
dred dollars of profit, payable on the first of each month. This also 
provided that the investment could be Withdrawn on the first of any 
month by giving 10 days' notice. It made no provision for repay- 
ment by the company. 

The third form of certificate was similar to the second, except that 
it did not contain the word "pool." 

The relation created by each of these certificates between the parties 
was that of lender and borrower. There is nothing in them to support 
the contention that the relation was that of partners. The word "pool" 
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is entirely insufficient for that purpose. The person paying the money 
had the right to withdraw it at any time. Norris had the right to re- 
turn it at stated intervals. The fact that dividends were paid from the 
profits indicated only that such was the method adopted for paying in- 
terest on the money loaned. 

[3] It is contended by the bankrupt, and by the creditors who ob- 
jected to these claims, that the transaction between Norris and the cer- 
tificate holders was void, because it was a gambling transaction, and 
evidence was presented to show that Norris speculated in wheat and 
stocks by buying and selling puts and calls, and by buying wheat and 
stocks on margin, which transactions were closed out, as a general rule, 
on the same day. Evidence was also introduced tending to show that 
certain certificate holders knew that the money was to be used for spec- 
ulations of this kind. The referee supported this contention and disal- 
lowed the claims, holding that Norris was simply a wheat gambler, and 
that the claimants intrusted their money to him for the purpose of such 
gambling. 

These creditors do not claim to recover any profits that Norris may 
have made ; they do not base their claims upon the contract, but upon 
money had and received. All that they ask is that Norris pay back the 
amounts which he actually received from them. 

In view of their restricted claims, I do not find it necessary to de- 
cide whether or not the transaction was illegal because it was for the 
purpose of gambling. 

If Norris, at the time the petition in bankruptcy was filed against 
him, had in his hands all the money which he had received from these 
claimants ; if the result of his gambling was that he had lost none of 
it, but then had it and profits in addition thereto — then I hold that the 
claimants would have a right to share in that sum, so far as their 
original investments were concerned, whatever may be said of their 
rights to the profits, and whatever may be said of their rights against 
Norris if he had lost the amounts intrusted to him. 

If Norris had not gone into bankruptcy, and had intact the money 
which had been paid to him by the investors, and one of them had sued 
him at law, not for profits, not under the contract, but for money had 
and received, he could, in my judgment, have recovered. If such a per- 
son had said, "I will have nothing rpore to do with this transaction, 
I will gamble no more, and I wish my money back," can it be said 
that Norris could have answered, "I have gambled with your money, 
and though I have not lost it, and though I have it still in my posses- 
sion, and though you have decided not to gamble any more and ask 
nothing from me by way of profits which I have made, yet, as long 
as you gave the money to me for the purpose of gambling, I can keep 
it" ? It cannot be that the law would hold that such an answer was a 
sufficient one. 

A somewhat similar case is found in Re E. J. Arnold (C. C.) 133 
Fed. 789, 792, decided by Judge Adams of this circuit. See, also. In 
re Dorr, 186 Fed. 276, 108 C. C. A. 322, 26 Am. Bankr. Rep, 408. 
Moreover, if Norris, having received this money for an unlawful pur- 
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pose, did not devote it to that purpose, but appropriated it to liis own 
use, in violation of the terms of the agreement between the parties, the 
claimants would havie a right to recover. 

The case is therefore reduced to a question of fact 

[4] Had Norris lost in gambling the money intrusted to him for 
that purpose, or did he have it at the time of his bankruptcy? Or had 
he then converted it to his own use in ways other than those provided 
for in the agreement between the parties ? That Norris speculated in 
wheat with the money is proven. The claimants testify that he told 
them that he had a system for operating in the wheat market under 
which it was impossible to lose. Norris denies this. He says that oc- 
casionally, in very rare instances, he might lose; but he testifies that 
each month of his operations showed a net profit. His bookkeeper 
says that she does not remember that she ever Altered a loss. The im- 
probability of this result would make this evidence insufficient of itself 
to sustain a finding that Norris had the original investment or any part 
of it intact. 

There is, however, other evidence which shows that he had not lost 
in speculation all of the money delivered to him. He rented a box in a 
safety deposit vault. The company owning the vault kept a record of 
the day, hour, and minute of every visit to the vault by the owner of 
the box. That record shows that the last time Norris was at the vault 
was on July 3d, three days before he disappeared. Norris does not 
himself testify that he took any money from the vault after July 1st. 
The attendant at the vault testified that on this last visit on July 3d, 
Norris took out the box, which was 2 inches deep and about 20 inches 
long; that on lifting the lid several bills of large denominations blew 
onto the floor ; that he (the attendant) picked them up and delivered 
them to Norris ; and that the box was full of bills. Later, on a war- 
rant issued to the marshal, the box was opened, and the marshal found 
in if over $300 in bills. The box was apparently empty at that time, 
and the money was discovered only by shaking the box. Norris makes 
no explanation with regard to the disappearance of these bills, ex- 
cept to say that he did not take them, and has not secreted any property. 

It satisfactorily appears from the evidence that a considerable part 
of the money was in the possession of Norris three or four days be- 
fore the bankruptcy proceedings, were commenced. It also appears that 
this money was not used by him in gambling. It therefore follows 
that Norris converted it to his own use, and for money so converted 
the claimants are entitled to recover. It does not appear how much 
money was there at that time ; it was in the power of Norris to estab- 
lish that fact. He has failed to do so, and the claimants are therefore, 
in my judgment, entitled to prove against him for the full amount of 
the money originally delivered to him by them. 

The order of the referee is reversed as to the claimants who did not 
release their claims, and as to them the matter is remanded to the ref- 
eree to determine from the evidence taken, or from such other evidence 
as he may see fit to receive, the amount of cash paid by each of these 
claimants to Norris, and to allow the claims for such amotuits. 
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Among the papers submitted to the court upon this hearing is found 
a release signed by George Zahner. It does not appear that this re- 
lease was offered in evidence before the referee. Upon the further 
hearing which is hereby ordered the referee may receive evidence as to 
such release, if it is offered, and determine whether the claim of Zah- 
ner should be allowed or not 



In re FIFTY GOLD MINES CORPORATION. 

(District Court, D. Colorado. October 10, 1911.) 

No. 1,916. 

COBPOBATIONS (§ 170*) — STOCKHOLDERS— CREDrrOBS. 

Preferred stock certificates guaranteed to the holders 10 per cent, per 
annum If the net profits permitted ; reserved to the corporation the right 
to redeem the certificates after January 1, 1911, at a fixed amount per 
share; bound the corporation to redeem all the outstanding certificates 
on or before January 1, 1916; and authorized the holders, on failure to 
pay diyldends to which they were entitled for 90 days, to foreclose a 
mortgage securing such preferred stock, and provided for a first mortgage 
lien on aU the corporation's property as security therefor, in which the 
holders of the certificates were entitled to participate ratably. Such 
stockholders were not entitled to participate in the management of the 
corporation nor in Its profits.above 10 per cent, per annum, nor in the as^ 
sets on distribution above $11 per share. Held, that such stockholders 
were creditors of the corporation and not stockholders, and hence a mort- 
gage given to secure such stock was not fraudulent. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. |§ 624-632; 
Dec. Dig. S ITO.*] 

In the matter of bankruptcy proceedings of the Fifty Gold Mines 
Corporation. On certificate of the referee to review an order can- 
celing a deed of trust securing preferred stock. Reversed. 

T. E. Robinson and J. L. Bennett, for trustee. 
Henry C. Hall, for Corporation Trust Co. 
Kelley & Haines, for preferred certificate holders. 

LEWIS, District Judge. The bankrupt was incorporated under the 
laws of this state in November, 1905, and on January 3d, 1906, its 
board of seven directors first met and organized, after each director 
had subscribed and paid for one share of the common stock of the 
company. 

The articles of incorporation provided: 

'*The capital stock of our said corporation is three million (3,000,000.) dol- 
lars, to be divided into three hundred thousand shares of ten (10) dollars for 
each share iind said stock shall be non-assessable. One hundred thousand 
shares being preferred stock and two hundred thousand shares being com- 
mon stock." 

At the time the corporation was organized one O. B. Thompson was 
the owne^r of a large number of mining claims situate in Gilpin Coun- 

*For other case* see same topic ft | numbsb In Deo. ft Am. Digi. 1907 to date, ft Rep'r Indexes 
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ty ; some of these claims had been worked for a great many years and 
had produced much valuable ore. The referee certifies that the un- 
disputed testimony taken before him placed their value, at the time 
the corporation was organized, at three million dollars. Mr. Thomp- 
son made a proposition in writing to the board of directors at their 
first meeting, and to the stockholders of the company at a meeting held 
by them on the same day, by which he oflFered to convey all of his 
said mining property to the corporation in consideration of the com- 
pany issuing to him therefor the said one hundred thousand shares 
of preferred stock and the two hundred thousand shares of common 
stock less the seven shares thereof that had been taken and paid for 
by the directors. His written offer further provided that the corpora- 
tion should execute a first mortgage lien upon the said property to be 
conveyed by him to it to secure the said preferred stock, the terms of 
his offer in that regard being, as reported by the Referee : 

''That it is executed for the sole and exclusive purpose of guaranteeing to 
the holders of the preferred stock of said corporation that all and each of the 
provisions contained therein will be fully and promptly complied with on the 
part of said corporation." 

Thompson's offer also bound him to place the preferred stock in the 
hands of a trustee for sale, and when sold a fixed percentage of the 
proceeds obtained for said preferred stock was to be paid over to the 
treasurer of the corporation. The stockholders at their meeting (be- 
ing the seven directors) and the seven directors, as such, both ac- 
cepted Thompson's proposition. Thompson thereupon conveyed the 
property to the corporation and the corporation on February 20th, 
1906, executed and delivered its deed of trust to the Empire Trust 
Company of New York securing to the present and future holders of 
said preferred stock the performance, on the part of the corporation, 
of the conditions contained in the certificates issued, and to be issued, 
for said preferred shares. This deed of trust was filed for record un- 
der the Colorado recording Acts on Feb. 25th, 1906. Thompson 
thereupon, in compliance with his offer, placed the preferred shares 
in the hands of agents in Ne\K York City for sale, and sales were 
made to the extent of sixty-five thousand dollars ($65,000), one-fourth 
of which went to said agents for commissions, one-fourth to the cor- 
poration and one-half to Thompson. No further sales of preferred 
stock were ever made. The common stock was afterwards increased 
to ten million dollars ($10,000,000) and Thompson surrendered to 
the company all of the remainder of said preferred shares, which were 
taken up and canceled and presumptively common stock issued instead. 
The certificates of preferred stock gave the holder the right to sur- 
render them and take in lieu thereof an equal amount of shares in 
common stock, and at the time of adjudication more than half of the 
preferred shares that had been sold by New York agents had been 
surrendered to the company and canceled, so that there was at adjudi- 
cation, and is now, outstanding of the one million dollars of preferred 
stock only thirty-one or thirty-two thousand dollars thereof. The cor- 
poration never realized profits out of which dividends could be paid. 
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Certificates for preferred shares were in the following form: 

Incorporated under the Iawb of tbe State of Colorado. 

No. Shares. 

THE FIFTY GOLD MINES CORPORATION. 

Capital Stock $3,000,000.00. 

Shares $10.00 each. 

Preferred Stock Common Stock 

$1,000,000.00 $2,000,000.00 

This is to certify that • is the owner of ^ Shares of the Pre- 
ferred Capital Stock of The Fifty Gold Mines Corporation, fally paid and 
non-assessable and transferable only by entry on the books of the Corpora- 
tion, upon surrender of this certificate properly endorsed. 

The Preferred Stock is entitled to CUMULATIVE dividends of ten (10) per 
cent per annum, payable quarterly, commencing April 1st, 1906, from the net 
profits of the corporation before any dividends are paid on the common stock, 
and the COMMON stock is entitled to all dividends in excess of said ten (10) 
per cent In the event of the dissolution of the Corporation or a distribu- 
tion of its assets, the Preferred Stock outstanding at that time shall first be 
paid at Eleven Dollars ($11.00) per share, plus all accumulated unpaid divi- 
dends, and the remainder of the corporate assets shall be divided ratably 
among the holders of the Common Stock. * 

The owner of unredeemed preferred stock, may, at his option, exchange the 
same at any time for common stock of the corporation, share for share. The 
voting power at any stockholders' meeting is confined exclusively to owners 
of Common Stock. 

THE FIFTY GOLD MINES CORPORATION reserves the right to redeem 
any number or all of its certificates of Preferred Stock, at Eleven Dollars 
($11.00) per share, plus all accumulated unpaid dividends, at any time after 
January 1st, A. D. 1911, and to determine by lot which certificates shall first 
be redeemed, and said corporation expressly agrees to redeem all its preferred 
stock on or before January 1st, A. D. 1916. A failure of said corporation for 
a period of ninety days to pay any quarterly dividend hereon, after the same 
becomes due and payable, shall render the corporation in default as to such 
payment, and thereby entitle the owner of this certificate to a foreclosure of 
the Mortgage securing the same. 

As a guarantee that THE FIFTY GOLD MINES CJORPORATION will 
promptly pay all dividends upon its preferred stock and redeem the same in 
strict accordance with the provisions of this Certificate, said corporation has* 
made, executed and delivered to The Empire Trust Company of New York 
City, as Trustee, a FIRST MORTGAGE HEN UPON ALL ITS PROPERTY 
in the amount of $1,000,000.(X), in which security all owners of preferred 
stock participate ratably. 

This certificate is not valid until countersigned by The Empire Trust Com- 
pany of New York City, N. Y. 

Witness the seal of the Corporation and the signature of its duly author- 
ized ofllcer this day of . A. D. 19— ^ 

COUNTERSIGNED AND REGISTERED 



The Empire Trust Company 

By . 

THE FIFTY GOLD MINES CORPORATION. 
By Thomas Fielding, President, 
and J. L. Fielding, Treasurer. 

Thereafter, and in November 1908, the corporation issued its ne- 
gotiable bonds to the extent of four hundred and fifty thousand dol- 
lars ($450,000), and to secure payment of the same gave its deed of 
trust to the Corporation Trust Company of New Jersey, as Trustee. 
In this deed of trust it is represented that the preferred shares then 
outstanding, secured by the deed of trust to The Empire Trust Compa- 



Digitized by 



Google 



108 190 FEDERAL BBPORTBB 

ny, did not exceed the principal sum of sixty-two thousand dollars 
($62,000), and it was also noted that The Empire Trust Company, as 
trustee under said first deed of trust, had certain rights, under the in- 
strument executed to it, with reference to fire policies to be issued on the 
property of the corporation as other security to the holders of said out- 
standing preferred shares. 

After adjudication Fermor J. Spencer, the tnistee in bankruptcy, 
took possession of the mining properties and he thereupon filed a pe- 
tition before the Referee asking that the deed of trust given to The 
Empire Trust Company to secure the outstanding preferred shares be 
declared null and void. The Corporation Trust Company, trustee un- 
der the second deed of trust, also filed its petition asking the same 
relief. Service of all parties in interest was made by publication, un- 
der order of the Referee, on the said petition of the trustee in bank- 
ruptcy. When the matter came on for hearing six holders of preferred 
certificates, amounting in all to nine hundred shares, appeared by 
counsel and resisted the orders sought by the two petitions. The re- 
lief sought by the trustee* in bankruptcy and The Corporation Trust 
Company was granted, the deed of trust to The Empire Trust Com- 
pany was declared null and void and an order entered that the holders 
of said preferred shares were not entitled to assert, or have allowed, 
any claims against the bankrupt under their certificates as against credi- 
tors, either secured or unsecured ; and on petition of the holders of 
the said nine hundred preferred shares who resisted said order the 
Referee has certified the controversy. 

Oral arguments were made at length and exhaustive briefs have 
been filed. 

There is only one inquiry involved in the controversy, and that is : 
Do the preferred certificates constitute the holders thereof stockhold- 
ers in the corporation, or are they, under the terms of the certificates, 
made creditors of the, corporation? 

An examination of the certificate issued for preferred shares, so- 
called, discloses; (1) that the holder thereof was not entitled to par- 
ticipate in the management of the corporation's affairs, (2) nor in the 
profits thereof, above a limit of ten per cent, per annum, (3) nor in 
the assets thereof on distribution, above eleven dollars per share. 
These privileges, denied to the holders of these certificates, are the 
usual ones belonging to a stockholder. But, on the contrary, these 
certificates (1) guaranteed to the holders thereof, if net profits per- 
mitted it, ten per cent, per annum, (2) reserved to the corporation the 
absolute right to redeem said certificates after January 1st, 1911, at 
a fixed amount per share, (3) bound the corporation to redeem all 
of said outstanding certificates on or before January 1st, 1916, (4) au- 
thorized certificate holders, oh failure to pay the dividends to which 
.they were entitled thereunder for ninety days after such dividends 
became due, to foreclose the mortgage securing them, and (5) pro- 
vided for a first mortgage lien upon all of the corporation's property 
as security in which the holders of said certificates should participate 
ratably. These are indubitable evidences of an intention to create a 
debt and constitute the holder thereof a creditor of the corporation. 
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It IS insisted that the officers of the corporation, in attempting to 
comply with state statutes, certified that the capital stock of the cor- 

E oration was three million dollars ($3,000,000), divided into three 
undred thousand shares of the par value of ten dollars ($10) each; 
but their acts could not change the contractual relation of the corpora- 
tion to the holders of these certificates without the consent of the 
holders. It is further said that the articles of incorporation denomi- 
nated the one hundred thousand shares as being preferred stock, and 
that the certificates themselves purport to represent stock. It is aptly 
said in some of the authorities cited below on a like inquiry : 

*To call a thing by a wrong name does not change its nature. ^ • * 
The question in such cases is not what did the parties call it? But what do 
the facts and circumstances require th6 court to call it?" 

In my opinion the holders of preferred certificates are creditors and 
not stockholders, and they are entitled to have their claims allowed as 
preferred claims against the bankrupt. Heller v. Bank, 89 Md. 602, 
43 Atl. 800, 45 L. R. A. 438, 73 Am. St. Rep. 212, and cases therein 
cited; Savannah v. Silverberg, 108 Ga. 281, 33 S. E. 908; Mulford v. 
Torrey Exploration Co., 45 Colo. 81, 100 Pac. 596. 

The findings and order of the Referee are therefore overruled. He 
will tarke iurtiitr action in keeping with these conclusions. 



AMERIOAN SHIPBUIIiDING CO. ▼. WHITNEY et aL 

(Gircnlt Court, N. D. Ohio, E. D. August 31, 19U.) 

No. 8,197. 

CouBTS (8 SOS*) — ^Fkdebal Courts— JuBiBDicnoN— State Coubts— Tbocked- 

INQS." 

Rev. St S 720 (U. S. Gomp. St 1901, p. 6S1)^ prorfdes that an injunc- 
tion shall not be granted by any federal court to stay ••proceedings" int 
any court of the state, except in cases where such injunction may be au- 
thorized by any law relating to proceedings in bankruptcy. Held, that 
the term ••proceedings" as so used included the taking of depositions in 
an action in the state court, so that a federal court, haying obtained no 
jurisdiction of the action, could not enjoin the taking of such deposi- 
tions. 

[Ed. Note.— For other cases, see Courts, Cent Dig. !| 1418-1430 ; Dea 
' Dig. ! 608.* 

For other definitions, see Words and Phrases, vol. 6, pp. 6631>C638. 

Enjoining proceedings in state courts, see notes to Gamer v. Second 
Nat Bank, 16 C C. A. 90 ; Central Trust Co. y. Grantham, 27 OL G. A. 
575; Oopeland y. Browning, 63 0. C. A. 437.] 

Action by the American Shipbuilding Company against Frank P. 
Whitney and others. On motion to dissolve an order restraining the 
taking of depositions of certain witnesses. Motion granted. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, for plaintiflf. 
Thompson & Hine, Griswold & White, and J. H. Cousins, for de- 
fendants. 

DAY, District Judge. The defendants in this action have hereto- 
fore been temporarily enjoined by the Honorable John M. Killits from 

•VoT otber oaaM Me same topic * I mumbsb in Deo. A Am. Dlgi. 1907 to date, * Rep'r Indezee 
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■proceeding with the taking of depositions of certain witnesses in an 
action brought by one Frank P. Whitney against William A. Haw- 
good et al. in the common pleas court of Cuyahoga county, and were 
also further enjoined from inspecting, examining, or disclosing the 
books, records, papers, etc., of the American Shipbuilding Company. 

It appears that the temporary restraining order was granted on an 
ex parte hearing, and that the judge who granted the temporary in- 
junction expresses his desire that the hearing on the motion of the 
defendants to dissolve the order heretofore issued may be heard and 
considered by me. 

Inasmuch as the federal court has obtained no jurisdiction in ref- 
erence to the subject in controversy, the only question for considera- 
tion is whether or not the temporary restraining order was such an 
order as would enjoin proceedings in a state court, contrary to the 
provisions of section 720 of the Revised Statutes of the United States 
(U. S.Comp. St. 1901, p. 581). 

Section 720 provides as follows: 

•*The writ of Injunction shall not be granted by any court of the United 
States to stay proceedings In any court of a state, except In cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

The only question to decide, then, is whether or not the taking of 
depositions and the incidents thereto are a proceeding in a state court 
in contemplation of section 720 of the federal statutes. 

As to what constitutes a "proceeding" in contemplation of this sec- 
tion, the courts have often given expression. Justice Marshall, in the 
case of Wayman v. Southard, 10 Wheat. 1, 6 L. Ed. 253, in consid- 
ering an(i defining the term "proceedings," said : 

"It is applicable to writs and executions and is applicable to every step 
taken in the cause ; it indicates the progressive course 6f the business from 
its commencement to its tei'mination." 

In United States v* Collins, Fed. Cas. No. 14,834, it was held that 
"proceedings," within the meaning of the statute under consideration, 
include all steps taken in a suit from its inception to and including 
final process. The term "proceedings" includes a sale and the judg- 
ment thereon. Rup^gles v. Simonton, Fed. C?is. No. 12,120; Pickett 
V. Filer & Stowell (C. C.) 40 Fed. 313. 

So far as I am able to ascertain, there have been no decisions in 
the federal courts holding that the taking of depositions was a "pro- 
ceeding" in contemplation of section 720 of the Revised Statutes. 
However, the Supreme Court of California, in the case of Burns v. 
Superior Court of the City and County of San Francisco, 140 Cal. 1, 
73 Pac. 597, has held that the taking of a witness' deposition before 
a notary public to be used in a pending action was a proceeding of the 
court. An examination of this well-considered opinion indicates that 
the California statutes governing the taking ol depositions are much 
similar to the Ohio statutes. An examination of the sections .of the 
Ohio statutes relating to the taking of depositions and a consideration 
of the cases defining the term "proceedings" in contemplation of sec- 
tion 720 of the United States Revised Statutes leave no possible doubt 
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but that the taking of 3epositions which have been temporarily en- 
joined, as in this action, is a proceeding in the state court, and there- 
fore the provisions of section 720 are applicable. 

A5 was said by Judge Taft in the case of American Association, 
Ltd., V. Hurst, 59 Fed. 1, 7 C. C. A! 598, in referring to section 720: 

•That section was passed, not to preserve comity and harmonious action 
between courts of the same sovereign exercising concnrrent jurisdiction, but 
to attain such an end, and prevent unseemly conflict between courts of differ- 
ent sovereigns exercising concurrent Jurisdiction over the same territory* 
The purpose of the statute is so important that a liberal construction should 
be given to accomplish it." 

In the case at bar this court has not obtained jurisdiction, nor has 
the case in question been removed to the federal court, and no ques- 
tion is presented involving proceedings in the state court which would 
have the effect of defeating or impairing the jurisdiction of this court. 
The jurisdiction of the state court has attached in the suit of Frank P. 
Whitney v. William A. Hawgood et al. in the common pleas court of 
Cuyahoga county, and it is quite apparent that the federal statute ab- 
solutely prohibits this court from enjoining the taking' of depositions 
in the state court. 

The motion to dissolve the temporary restraining order will be 
granted, the complaint dismissed, and exceptions given to the com- 
plainant. 



In re SUSSMAN. 
(District Court. M. D. Pennsylvania. April. 1911.) 

1. Evidence (§ 43*) — ^Judtctal Notice— Former Proceedings. 

On an application for a bankrupt's discharge, tlie court will take judi- 
cial notice of the record of a former application of the banl^rupt to have 
his exemption set off to him. which was denied, because it was found he 
had attempted to conceal his assets. 

TEd. Note. — ^For other* cases, see Evidence, Gent Dig. SS 62-65; Dec. 
Dig. I 4.3.'>] 

2. Bankruptct (i 408*) — Dtschaboe— Conceai«uent of Assets. 

Wliere a banltrupt willfully attempted to conceal the fact that he had 
certain insurance i>olicies. with the hope that he might secure the benefit 
thereof, his right to a discharge was forfeited, though he listed the prop- 
erty after his fraudulent attempt at concealment was discovered. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S iOS.*] 

In the matter of bankruptcy proceedings of one Sussman. ^n the 
bankrupt *s petition for discharge, to which certain creditors objected. 
Objections sustained. 

Abraham Salsburg, for bankrupt. 

John H. Dando, W. H. Goodwin, and G. Fred Lazarus, for oppos- 
ing creditors. 

WITMER, District Judge. The bankrupt law is intended to af- 
ford honest, unfortunate debtors relief. The dishonest or tliose un- 
willing to surrender all their property required to secure a complete 
discharge from their obligations are not entitled to its benefits. It 

•For other cmm mm wme topic ft | mumbbb in Deo. ft Am. Digi. 1907 to dau, ft Rop'r Indexoi 
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appears that this court, in an opinion filed December 2, 1910 (183 Fed. 
331, 24 Am. Bankr. Rep. 909), found that "the bankrupt willfully tried 
to cover up the fact that he had two insurance policies with the idea 
of getting the benefit of the policies." Upon tihis finding the Court 
based its refusal of the exemption claimed by the bankrupt. 

[1, 2] The same appears sufficient reason to deny the bankrupt his 
discharge, on attention being called to the record, of which the court 
will take notice. The fact that the bankrupt listed such property after 
his attempt to conceal the same, after the making of the false oath 
by him had been discovered, will not relieve him from the consequence 
of such act. The right to a discharge is forfeited, if the bankrupt 
knowingly conceals his property, or knowingly makes a false oath in 
the bankruptcy proceedings. In re Breiner (D. C.) 129 Fed. 155, 11 
Am. Bankr. Rep. 689. The wrongful act, when once committed dur- 
ing the proceedings, may not be avoided, so as to restore the dishonest 
bankrupt to his former status, and enable him to reap the benefits, not- 
withstanding the attempt. 

There are other exceptions to the discharge which might prove suf- 
ficient; but, in view of the conclusion reached, they will not be con- 
sidered. 

The petition for discharge must be denied, and it is so ordered. 



In re GARA. 

(District Court, B. D. Pennsylvania. October 3, 1911.) 

No. 8,97L 

Bankruptcy (§ 407'*) — ^I>ischabgi&— Fraudulent Gbeation op Debt. 

Bankr. Act July 1, 1898, c. 541, ) 14, 30 Stat. 550 (U. S. Comp. St. 1901, 
p. 3427), providing the grounds on which a banHnipt's discharge may be 
denied, does not authorize such denial because of the existence of a debt 
fraudulently contracted from which the discharge is not a release, as 
provided by section 17. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. | 407.*] 

In the matter of bankruptcy proceedings of Henry C. Gara. On 
motion to dismiss objections to baijikrupt's discharge. Granted. 

William H. Burnett, for bankrupt. 
Alfred I. Phillips, for objecting creditor. 

J. B. McPHERSON, District Judge. It may be that the debt due to 
the objecting creditor was created by the misconduct of the bankrupt 
while acting in a fiduciary capacity. Assuming this to be true, section 
17 protects the debt from discharge, but the mere existence of such a 
debt does not prevent the bankrupt from receiving a discharge from 
his other provable obligations. The only obstacles to a discharge are 
described in section 14, and I do not find among them the creation of a 
debt by the bankrupt's fraud or other misconduct while acting in a 
fiduciary capacity. At the best, the pnending specification charges such 
creation and nothing more, and this is plainly insufficient. 

The motion to dismiss is granted. 

•For other o«aei see lame topio ft S nuxbeb in Dec. ft Am. Digs. 1807 to date, ft Rep'r Indexes 
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AMERICAN TRUST CO. ▼. METROPOLITAN S. S. CO. et aL 

(Circuit Oourt of Appeals, First Circuit September 25, 1911.) 

No. 914. 
f 

1. Rbgeivkiis (I 128*) — Receivers' Oebtitooate»— Psiobitt as Against Db- 

IQCIENY OF Mortgage on Foreclosure. 

Where, after the appointment of receivers for a corporation whose 
property was mortgaged to complainant trustee to secure bonds, the re- 
ceivers on notice to and without objection by complainant were author- 
ized to issue certificates to pay interest on the bonds and the issuance 
of such certificates, .and the payment of the interest was i)eneficial to 
all concerned, la that it prevented a sale of the property on mortgage 
foreclosure at an inopportune time, complainant could not claim after 
foreclosure that it was delayed in the exercise of its right to foreclose 
by reason of their issuance and the payment of the interest, and hence 
the certificates were entitled to priority of payment out of the net earn- 
ings of the property in the hands of the receivers over a deficiency 
arising on foreclosure of coraplainant*s mortgage. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. U 205, 219- 
222; Dec. Dig. i 128.'»] 

2. Receivers (§ 128*) — Receivers* Cebtifioateb— FRiOBrrr, 

Whether receivers' certificates are entitled to priority of payment 
out of net income in the hands of receivers over a deficiency judgment 
arising on mortgage foreclosure is not governed by fixed rules, but is 
dependent on the equities of the parties appearing from all the facts and 
circumstances of the case. 

[Ed. Note.~For other cases, see Receivers, Cent Dig. {§ 205, 219-222 ; 
Dec. Dig. § 128.* 

Receivers' certificates, see notes to Postal Telegraph Cable Co. v. Vanes, 
26 C. C A. 350; Nowell v. International Trust Co., 94 C. O. A. 601.] 

Appeal from the Circuit Court of the United States for the District 
of Maine. 

Suit in equity by the American Trust Company as trustee against 
the Metropolitan Steamship Company and others. PVom an order 
( 183 Fed. 250) directing payment of a receiver's certificate as a prior 
claim over a deficiency judgment on mortgage foreclosure, the claim- 
ant trust company appeals. Affirmed. 

J. Markham Marshall (Ralph W. Gwinn, on the brief), for appel- 
lant. 

Clarence A. Hight (Coolidge & Hight, on the brief), for appellees 
receivers of Metropolitan S. S. Co. 

William H. Best and Robert S. Gorham (Raymond H. Oveson and 
Ropes, Gray & Gorham, on the brief), for appellees Hayden, Stone & 
Co. and another. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

COLT, Circuit Judge. This is an appeal from an order of the Cir- 
cuit Court directing the payment of certain receivers' certificates. The 
opinion of the Circuit Court is found in 183 Fed. 250. 

The only question in the case is whether these certificates are en- 

. •For other cases see lame topic ft | numbsb in Dec. ft Am. DIgi. 1907 to date, ft Rep'r Indexes 
190F.— « 
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titled to priority of payment over the deficiency claim under the mort- 
gage, out of the net income of the property while in the hands of the 
receivers. 

[1] It IS now well settled in this class of cases that questions of 
priority are not governed by fixed and inflexible rules. Each case has 
its own special facts and circumstances which properly influence the 
court in reaching a just conclusion. This is because the appointment 
of a receiver is not a matter of strict right ; and hence, when a mort- 
gagee calls upon a court of equity to exercise its extraordinary powers 
and grant him purely equitable relief, he submits himself to the oper- 
ation of equitable rules. Fosdick v. Schall, 99 U. S. 235, 253, 254, 25 
L. Ed. 339. 

The order of the circuit judge in this case was based upon the ap- 
plication of this doctrine to the facts of this particular case. In other 
words. Judge Putnam held that the right of the mortgagee to the net 
earnings in the hands of the receivers could only be enforced on 
equitable principles, and that, the mortgagee having received the pro- 
ceeds of these certificates, the holders of such certificates were en- 
titled to priority of pa3rment over the deficiency claim under the mort- 
gage. 

[2] The material facts, which are fully set forth in the opinion of 
the court below, may be summarized as follows : 

The Metropolitan Steamship Company was a Maine corporation 
engaged in a coastwise steamship business as a carrier of freight and 
passengers between New York and Boston. On January 29, 1908, a 
creditors' bill was filed against the company, and receivers were ap- 
pointed who took possession of the property and proceeded to carry 
on the business. At this time the company had made a mortgage to 
the American Trust Company of all its property "now owned or here- 
after acquired," to secure an issue of $3,OC)0,000 bonds, of which $2,- 
509,000 were outstanding. The mortgage did not specifically cover 
rents, profits, or income. The decree appointing receivers expressly 
stated that it was made subject to all the rights of the trustee and 
bondholders under the mortgage. 

At the time of the appointment of the receivers the semiannual in- 
terest on the mortgage, due November 1, 1907, had only been par- 
tially paid, leaving a balance due of $29,375. There was also a default 
of $(5,000 in the sinking fund requirements of the mortgage. 

On March 4, 1908, the American Trust Company filed a foreclosure 
bill based upon the' defaults in interest and in the sinking fund, and 
on the same day, with the consent of all parties, an order was entered 
consolidating the two cases, and extending the receivership under the 
creditors' bill "to all the matters and things to which said bill of com- 
plaint of said American Trust Company" related. 

On June 25, 1908, the receivers filed a petition to issue receivers' 
certificates to pay the interest due November 1, 1907, and to meet 
the sinking fund requirement of the mortgage. 

On June 29, 1908, an interlocutory decree was entered authorizing 
the issuance of receivers' certificates to cure these defaults. This is- 
sue of certificates amounted to $36,000, and is known as series "B." 
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These certificates were made "subordinate and inferior to the lien of 
any mortgages made to the American Trust Company." It appears 
from the decree that counsel representing all parties were present in. 
court, tod that no party opposed the entry of the decree. 

On November 5, 1908, on a similar petition by the receivers, another 
series of certificates was authorized by the court to pay the coupons- 
due May 1, 1908. This series amounted to $64,000, and is known as^- 
series "C." 

On the face of this decree the trust company made the indorsement 
that it did not care to be heard. These certificates were made sub- 
ordinate to the lien of the mortgage and also subordinate to the lien, 
of certain claims for supplies. 

On August 7, 1909, a foreclosure decree was entered. At the fore- 
closure sale the property did not bring enough to satisfy the mort- 
gage debt in full ; the deficiency amounting to $261,295.27. The fore- 
closure decree reserved, subject to the further order of the court, the 
net earnings of the property in the hands of the receivers. These 
earnings amount to $275,000. 

The only liabilities remaining unpaid are (1) receivers' certificates, 
$100,000; (2) supply claims, $144,395.11; (3) deficiency claim under 
the mortgage, $261,295.27. 

It is admitted that the supply claims have the first lien on this fund 
of $275,000, and in the brief for the receivers it is stated that these 
claims have been paid in full, and that there now remains in the hands 
of the receivers about $125,000 from which to pay the receivers' cer- 
tificates and the deficiency claim under the mortgage. 

If the deficiency claim has priority, it will exhaust this fund, and 
leave nothing to pay the holders of the certificates. On the other 
hand, if the certificates have priority, t^iere will be a balance left of 
about $25,000, to be applied to the mortgage indebtedness. 

In considering which of these two claims has the superior equity, 
the Circuit Court in its opinion says : 

"It is true that the receivers* certificates In question here were sold mere- 
ly for the purpose of paying interest in arrears on the bonds which the 
mortgage to the American Trust Company secured. It is also true, as said 
by the American Trust Company, that the payment .of those coupons post- 
poned the foreclosure for the corresponding period covered by the due dates 
thereon, in this case we understand a year. It is also true that the Ameri- 
can Trust Company maintains that the purpose of the issue of the certif- 
icates, and of applying the funds to the payment of coupons, was merely 
through an intent on the part of the corporation to delay foreclosure. There 
is not a particle of proof in favor of that proposition. On the other hand, 
these certificates were issued by virtue of an order based upon petitions 
setting out that it was for the common interest that those particular coupons 
should be paid. Why it was for the common interest does not appear; Ifut 
it is a matter of common linowledge that, if a foreclosure sale had taken 
place at the Earliest time at which it might have occurred if the coupons 
paid out of the proceeds of the certificates had not been paid, it would have 
come at a time 'before the market had recovered from a general panic, and 
at a time when the Metropolitan Steamship lines were in a broken-down 
condition financially; and therefore at a time unfortunate for the sale in 
view of the interests of all concerned. However, the case puts clearly the 
contrary of this proposition. The American Trust Company was duly no- 
tified of the applications for the issues of the certificates in question, was- 
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In oourt when the orders were made, made no objection thereto, and not 
only made no objection thereto, bnt Indorsed on the order authorizing the 
issue of certificates O that it did not care to be heard thereon. There can 
be no question that the American Trust Company knew that, if it had op- 
posed the issues of these certificates for the mere payment of intereft to its 
own clients and to its own bondholders, the court would never have made 
any of the orders providing therefor. It ^ould be beyond credit to assume 
that the court would have authorized these certificates for the purpose of 
'forcing payment of interest on bondholders who did not wish it We doubt 
not under the circumstances that the allegations in the petitions of the re- 
ceivers to which we have referred were in accordance with the facts. If 
they had not been, there was ample opportunity to meet them; and there- 
fore we find as a fact that it was for the interest of all concerned that these 
certificates should have been issued as they were issued. Beyond that it 
cannot require any argumentation to show that the receivers' certificates, is- 
sued by the court without any objection, which court was administering a re- 
ceivership in a matter involving several millions of dollars, in comparison with 
which the total of the certificates was almost a negligible quantity, should 
be protected as against an unpaid balance of a deficiency decree.*' 

It is contended by the American Trust Company on this appeal that, 
the receivers having taken possession of the property in the foreclo- 
sure suit, it has a prior lien on the net income in their hands; and, 
further, that this prior lien was recognized both in the wording of the 
interlocutory decrees authorizing the issuance of the certificates and 
in the wording of the certificates themselves. 

Conceding this contention to be sound, as a general proposition, it 
does not meet the real issue in this case, as is apparent from the fol- 
lowing statement: 

As the case now stands, the mortgagee has received the value of 
the property under the foreclosure sale, and $1(X),(XX), the proceeds of 
the receivers' certificates ; and, if its present claim is allowed, it will 
receive in addition thereto the net income of the property while in 
the hands of the receivers. 

So that the real question in this case is not whether the mortgagee 
is entitled to the proceeds of the property and the net income after 
possession by the receivers, but whether over and above this, and, as 
against the claim of the certificate holders, it is entitled to an addi- 
tional $100,000, new money, borrowed on these certificates. 

The ground upon \yhich the trust company claims that it is entitled 
to this additional $100,000 is that it was paid for the purpose of de- 
laying the foreclosure of the mortgage. And here we reach what may 
be said to be the turning point in this case. 

If the evidence had showed that the trust company and the bond- 
holders were pressing for a speedy foreclosure of the mortgage, and 
to that end had desired to take advantage of the defaults in interest 
due November 1. 1907, and May, 1, 19&, and that tliese certificates 
were issued by the court against their will and in spite of their objec- 
tion, it might with reason be said that this $100,000 was forced upon 
them in order to secure a postponement of the foreclosure sale for a 
year; in other words, that this $100,000 was paid for the. involuntary 
surrender of the right to a speedy foreclosure. 

The evidence, however, does not present any such state of facts. 
On the contrary, the court below has specifically found "as a fact that 
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it was for the interest of all concerned that these certificates should 
have been issued as they were issued." 

In support of this finding it appears, as stated by the court below, 
that, if the foreclosure sale had occurred at an earlier date, it would 
have come at a time when the business of die country had not recov- 
ered from the recent panic, and at a time when the steamship com- 
pany was in a broken-down condition financially, and hence at an un- 
fortunate time for the sale ; and it further appears that the trust com- 
pany, was duly notified of the applications for the issue of the certifi- 
cates, that its counsel were present in court when the orders were 
made and offered no objection, and that in case of series C the counsel 
indorsed upon the order that they did not care to be heard. 

These facts and circumstances fully warrant the finding that these 
certificates were issued in the interest of all concerned, and they fully 
disprove any contention that the trustee and bondholders desired a 
speedy foreclosure of the mortgage, and that they were forced to sur- 
render this right through the issue of these certificates. 

Since the issuing of these receivers' certificates and the consequent 
postponement of the sale under the mortgage were for the benefit of 
all concerned, no party in interest should derive any undue advantage 
therefrom. 

It follows that the bondholders should receive no more and no less 
than they would have received if no certificates had been issued. And 
this is exactly what they will receive if the claim of the holders of 
these certificates has priority. 

Assuming that no certificates had been issued, the deficiency claim 
under the mortgage would have been $100,000 more or $361,295.27 
(instead of $261,295.27), and if from this we deduct $125,000, the net 
earnings in the hands of the receivers, it leaves a balance of mortgage 
indebtedness of $236,295.27. On this basis, it is apparent that the 
bondholders would receive the entire • proceeds of the corpus of the 
property at the foreclosure sale and the entire net income in the hands 
of the receivers. / 

Now precisely the same result is reached if we take from the $175,- 
000 net income in the hands of the receivers the sum of $100,000 to 
pay the holders of the certificates and apply the remaining $25,000 
to the present deficiency claim imder the mortgage. The account will 
then stand as follows: Deficiency claim $261,295.27, from which de- 
duct $25,000, which leaves a balance of mortgage indebtedness of 
$236,295.27. This is the same amount as would have been left unpaid 
provided no certificates had been issued, and upon this basis the bond- 
holders will have received an amount equal to the proceeds of the sale 
and the net income in the hands of the receivers. 

In conclusion, it may be said that in allowing priority to the claim 
of these certificate holders we reach an equitable result, whereas, to 
hold otherwise, would be in effect giving tiie bondholders a bonus of 
$100,000, which, under the existing facts and circumstances, would 
be manifestly unjust. 

The order of the Circuit Court is affirmed. 
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CHICAGO, B. I. & P. RY. CO. v. BARRETT et aL 

(Circuit Court of Appeals, Sixth Circuit July 12, 191L) 

No. 2,085. 

1, Oabriers (§ 94*) — Delay in Delivieby on Goods— Measure op Liability. 

The mere nondelivery of cotton by a carrier, even though a reasonable 
time for delivery had elapsed, does not, without other wrongful act, con- 
stitute a conversion so as to render the carrier liable for its value, but 
gives a right of action only for the damages caused thereby. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. | 371 ; Dec Dig. 
S 94.*] 

2. Appeal and Error (§§ 223, 242, 527*)— Review— Trial Without Jury. 

A special finding made by a trial court where a jury is waived be- 
comes a part of the record, and the appellate court may, under Rev. St. 
§ 700 (U. S. Comp. St 1901, p. 670), determine its sufficiency to support 
the judgment without a bill of exceptions, and even though no exception 
was taken to the judgment In Hiie court below, or any specific ruling 
made on the question of law involved. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec. Dig. {i 223, 
242, 527.*] 

8. Appeal and Error (8 1177*) — Disposition of Cause— Reversal. 

Where on a writ of error a special finding is found to be insufficient to 
support the judgment, and silent as to essential facts involved under the 
Issues, and as to which there is a conflict in the testimony, the appellate 
court, being limited to a determination of the questions of law arising 
upon the record, cannot supplement or piece out the imperfect findings 
of fact by its own original investigation and determination of original 
facts, but in such case the judgment should be reversed, and the case 
remanded for a new trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4599; 
Dec. Dig. § 1177.*] 

4. Appeal and Error (8 719*) — Review— Findings of Fact. 

Where the special findings of fact made by a trial court are insufficient 
to support the judgment, the error is of such controlling character that 
the Circuit Court of Appeals will take notice of it under its rule 11 
(150 Fed. xxvli, 79 C. O. A. xxvU), although without a sufficient assign- 
ment of error. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. 8 2976; 
Dec. Dig. 8 719.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action at law by Thomas Barrett, Jr., A. L. Waldo and Henry D. 
Hynds, trustees in bankruptcy of Inman & Co., for the use of the 
Maritime Insurance Company, against the ChicajSfo, Rock Island & 
Pacific Railway Company. Judgment for plaintiffs, and defendant 
brings error. Reversed. 

E. E- Wright and Alex C. King, for plaintiff in error. 
Caruthers Ewing, for defendants in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

«For eUier cases see same topic ft S number in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexea 
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SANFORD, District Judge. This suit was brought by the trustees 
of Inman & Co., bankrupts, the defendants in error, to recover of 
the Railway Company, the plaintiff in error, for the use of the Mari- 
time Insurance Company, Limited, the value of 263 bales of cotton 
alleged to have been received by the Railway -Company from Inman & 
Co. for transportation and not delivered. 

The issues were tried by the Circuit Court without the intervention 
of a jury, in pursuance of a written stipulation filed under section 649 
of the Revised Statutes (U. S. Comp. St. 1901, p. 525). The court 
made a special finding of facts and upon such findings rendered judg- 
ment against the Railway Company for $17,100.90, and costs. A mo- 
tion for a new trial having been overruled, the Railway Company has 
brought this writ of error to review the judgment. 

The declaration, which was filed July 12, 1909, alleged, so far as 
here material, that the firm of Inman & Co., of which the plaintiffs 
below were the trustees in bankruptcy, owne4, prior to the adjudica- 
tion in bankruptcy, in May, 1908, 263 bales of cotton, which were de- 
livered to the Railway Company, a common carrier, at various points 
in the state of Arkansas on various dates, for transportation and de- 
livery to Inman & Co. at Little Rock, Ark.; that said cotton was 
never delivered to Inman & Co., and the Railway Company was liable 
for its failure to deliver said cotton within a reasonable time; that a 
reasonahle time for transporting and delivering said cotton was not 
exceeding 10 days from its delivery to the Railway Company, and yet 
said Railway Company had not only failed to deliver the cotton within 
a reasonable time but had failed to deliver it at all, and the same had 
never yet been delivered, though demand had been made therefor ; that 
the reasonable market value of the cotton at the time and place where 
it should have been delivered by the Railway Company was $20,000.00 ; 
that the cotton, for loss of which the suit was brought, had been ship- 
ped unbilled and negligently kept by defendant Railway Company in 
its cars and on the ground for a* long time, and became greatly dam- 
aged by negligent handling, and while undertaking to rework the cot- 
ton, or a part of it, to reduce the damages, the Railway Company had 
lost said cotton, or a part thereof, arid had failed to deliver the same ; 
that the suit was brought to recover for the cotton received by the 
Railway Company for transportation and never delivered to the con- 
signee ; that prior to delivery to the Railway Company Inman & Cp. 
had said cotton insured against loss in the Maritime Insurance Com- 
pany, Limited, and that after the defendant Railway Company became 
liable therefor and failed to pay for said cotton said Insurance Com- 
pany, as under its insurance contract it was obligated to do, paid In- 
man & Co. therefor, and in settlement of said loss it was understood 
and agreed that the recovery of the Railway Company of the value of 
said cotton should be by the plaintiffs paid to said Insurance Company 
and said Insurance Company became subrogated for its indemnity to 
any and all rights of Inman & Co., or the plaintiffs, as trustees ; and 
that the suit was brought and prosecuted for the use and benefit of 
said Insurance Company* 
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The declaration did not, however, aver the destruction of the cot- 
ton, either by fire or otherwise. 

The Railway Company filed pleas of the general issue, and also a 
special plea to the eflFect that it had duly delivered the cotton at its 
destination to the Gulf Compress Company for the account of Inman 
& Co. and subject to their order, and that while the cotton was stored 
in this compress after such delivery it was destroyed by fire without 
any negligence or fault upon the part of the Railway Company. 

By stipulation of the parties it was agreed, among other things, that 
the plaintiffs were the trustees of Inman & Co. and had been author- 
ized by the court of bankruptcy to bring the suit; that the defendant 
admitted liability for 23 bales of the cotton and denied liability for 
the remaining 237 bales; that said 237 bales were delivered to the 
Railway Company at various points in Arkansas for transportation to 
Inman & Co. at Little Rock, Ark., on the average date of December 
16, 1906; that the average weight of each bale was 512 pounds and 
the average price 10j4 cents per pound ; and that said 237 bales were 
burned in the Gulf compress on July 17, 1907, at Little Rock, Ark. 
The undisputed evidence further showed that this cotton was con- 
signed to Inman & Co. at Little Rock, Ark., and in pursuance of 
written directions from Inman & Co. was to be delivered at that place 
to the Gulf Compress Company, which handled cotton for Inman & 
Co. and other shippers ; that it was shipped by the Railway Company 
unbilled; that in consequence upon its arrival at the Compress Com- 
pany it could not be identified, and the Compress Company refused 
to accept delivery ; that it was then deposited for some time in a field 
near the compress, where it became materially damaged, and later 
was taken to the Compress Company for the purpose of being recondi- 
tioned, that is, of being rebaled when necessary and otherwise placed 
in proper condition. There is conflicting evidence, however, as to 
whether Inman & Co. made a demand on the Railway Company for 
the delivery of the cotton or refused to accept delivery of it in its dam- 
aged condition without reconditioning and settlement of the claims for 
damage ; as to whether the sending of the cotton to the Compress Com- 
pany for the purpose of being reconditioned was done by the Railway 
Company for its own protection or at the instance of Inman & Co. 
and as a condition of settlement demanded by them; and as to 
whether it was reconditioned by the Compress Company as the agent 
of the Railway Company or as the agent of Inman & Co. and under 
the supervision of their oflScers and agents. 

It is undisputed, however, that while still at the compress, more 
than six months after the original shipments and when the recondi- 
tioning had been nearly, if not entirely, completed, the cotton was de- 
stroyed by fire in the compress, the cause of the fire not, however, be- 
ing shown; and that thereafter the Insurance Company paid the 
amount of the loss caused by the fire to Inman & Co., taking their re- 
ceipt therefor, in which it was recited that in consideration of this 
payment the Insurance Company was subrogated to all the rights of 
recovery and claim of Inman & Co. against the Railway Company, and 
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that subsequent to such payment Inman & Co. had no interest in such 
recovery except for the benefit of the Insurance Company. 
The findings of fact made by the trial judge were as follows : 

"In this case tbe court finds that Inman & Go. delivered to the defendant 
two hundred and sixty (260) bales of cotton of an average weight of (512) flVB 
hundred pounds each, and of an average value of ten and three-quarter cents 
(10%) per pound, on December 16, 1906, and that a reasonable time within 
which delivery should have been made thereof was ten days, and that the 
defendant has never complied with its obligation to deliver said cotton, nor 
(now) made such tender thereof to the consignee as relieves it from it^ lia- 
bility as a common carrier. I find that the right of the Insurance Company 
to be subrogated to the rights of Inman & Co. was not waived, and that the 
Insurance Company, having paid Inman & Cto., for the loss of the cotton in 
question. Is entitled to subrogation. I find that plaintiffs are entitled to re- 
cover of the defendant the value of 260 bales of cotton of an average weight 
of 512 pounds per bale, and the average value of 10% cents per pound, with 
interest from January 1, 1907." 

A judgment was thereupon entered in which it w^s recited that 
"the court having heard the evidence and duly considered the same, 
and having made a special finding of facts now finds in favor of the 
plaintiffs and against the defendant," and it was ordered and adjudged 
that the plaintiffs recover of the defendant Railway Company, for the 
use and benefit of the Insurance Company, the sum of $14,310.40, with 
interest from January 1, 1907, amounting to $2,790.50, making a total 
of $17,100.90, together with all the costs of the cause. The defend- 
ant excepted to the rendition of this judgment. 

Subsequently, upon the defendant's petition to rehear and motion 
for new trial, the court, in a memorandum opinion, stated that upon 
re-examining the testimony he thought its greater weight warranted 
*'the finding; that there was no delivery of the cotton to the plaintiff ;" 
and both the petition to rehear and motion for a new trial were dis- 
allowed. 

We are of the opinion that the judgment below should be reversed 
and a new trial granted, for the following reasons : 

1. While the declaration is inartificially framed, it must clearly be 
regarded as a suit to recover the value of the cotton on account of its 
conversion by the Railway Company before the fire, as distinguished 
from a suit to recover damages arising either from negligent delay in 
delivery or from the destruction of the cotton by fire. No evidence 
was introduced either as to the extent of the damages caused by the 
delay in delivery or as to the cause of the fire ; and it is clear from 
the entire record that the case was tried by both sides as a suit for con- 
version, and that it was upon this theory alone that the court below 
rendered judgment for the entire value of the cotton. 

And it is upon this theory that the case has been argued in this 
court. Thus in^ the brief in behalf of the trustees it is specifically 
stated that it "is immaterial that the cotton was burned;" that the 
"declaration casts the right of recovery on a conversion of the cotton 
by defendant;" that "the admitted facts and the facts as found by 
the trial judge establish a conversion," and that this conversion arises 
from the fact that after the Railroad Company had by its negligent 
failure left a delivery in abeyance, it removed the cotton and took pos- 
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session of it and refused to surrender the cotton to the consignee 
though in its possession when the consignee demanded it, and exer- 
cised rights of ownership over the cotton in deifiance of the rights of 
the consignee, thus constituting a conversion which made the Railroad 
Company liable and created an obligation to pay for the cotton which 
cannot be defeated by what thereafter happened to the cotton. 

It follows, therefore, that under the declaration as construed by the 
parties and the court and upon the theory on which the case has been 
tried, the correctness of the judgment of the court below must be 
tested by the rules applicable to an action for the value of the cotton 
on account of its conversion, and that it cannot be here sustained as 
a recovery for the damages arising either from a mere negligent delay 
in transportation and delivery, or from its destruction by fire. The 
Hattie Palmer (2d Circuit) 68 Fed. 380, 15 C. C. A. 479. 

2. It is clear that if the finding of facts by the trial court had shown, 
in addition to an unreasonable delay in delivery, acts of misfeasance, 
such as an unexplained refusal on the part of the Railway Company to 
deliver the cotton, after demand, or a wrongful appropriation of the 
cotton by the Railway Company, such finding of facts would show^ a 
conversion of the cotton which would support the judgment for its 
value. Angell on Carriers (5th Ed.) § 431; 6 Cyc. 513; Hawkins v. 
Hoffman, 6 Hill (N. Y.) 586, 41 Am. Dec. 767; Wamsley v. Steam- 
ship Co., 168 N. Y. 533, 61 N. E. 896, 85 Am. St. Rep. 699; Hamilton 
V. Railway Co., 103 Iowa, 325, 72 N. W. 536; Rubin v. Express Co. 
(Sup.) 85 N. Y. Supp. 1108. And see Garvin v. Luttrell, 10 Humph. 
(Tenn.) 16, 22; Duckworth v. Overton, 1 Swan (Tenn.) 381; Roach 
V. Turk, 9 Heisk. (Tenn.) 708, 715, 24 Am. Rep. 360; Merchants' 
Nat. Bank v. Trenholm, 12 Heisk. (Tenn.) 520, 524. 

[ 1 ] On the other hand it is equally clear that the mere nondelivery 
of the cotton, even though a reasonable time for delivery had elapsed, 
being a misfeasance only, does not, without other wrongful act, consti- 
tute, a conversion so as to render the carrier liable for its value, but 
gives a right of action only for the damages caused thereby. 2 Hutch- 
inson on Carriers (3d Ed.) § 651 ; 3 Id. §1372, citing many cases; An- 
gell on Carriers (5th Ed.) § 433; The Hattie Palmer (2d Circuit) 68 
Fed. 380, 15 C. C. A. 479; Hawkins v. Hoffman, 6 Hill (N. Y.) 586, 41 
Am. Dec. 767 ; Scovill v. Griffith, 12 N. Y. 509 ; Wamsley v. Steam- 
ship Co., 168 N. Y. 533, 61 N. E. 896, 85 Am. St. Rep. 699; Goldbo- 
witz V. Express Co. (Sup.) 91 N. Y. Supp. 318. 

3. However, in the present case the finding of facts shows merely 
that there had been no delivery of the cotton by the Railway Company, 
although more than a reasonable time for delivery had elapsed. The 
sole finding is: 

''That a reasonable time within which delivery should h&re been made 
* ♦ * was ten days, and that the defendant has never complied with its 
obligation to deliver said cotton nor -(now) made such tender thereof to the 
consignee as relieves it from its liability as a common carrier." 

There is no finding whatever of any refusal to deliver the cotton- 
after demand or other act of misfeasance that would constitute a con- 
version of the cotton. Nor is this omission cured by the supplemental 
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finding on the petition to rehear, even if this can be looked to in sup- 
port of the judgment, since here again there is merely a finding that 
there has ne\er been any delivery of the cotton. Neither is the find- 
ing of facts enlarged by the recital in the judgment that '*the court 
having heard the evidence and duly considered the same and having 
made a special finding of facts now finds in favor of the plaintiffs and 
against the defendant." Obviously this imports into the judgment no 
finding of facts beyond that contained in the special findings. Thus, 
where the facts are agreed on, a recital in the judgment that the court 
finds the issues in favor of one of the parties is no more than a dec- 
laration that it finds the issue of law in favor of such party on the 
agreed case. Supervisors v. Kennicott, 103 U. S. 554, 556, 26 L. Ed. 
486; Anderson v. Messinger (C. C. A., 6) 146 Fed. 929, 11 C. C. A. 
179, 7 L. R. A. (N. S.) 1094. 

It results, therefore, that the special finding of facts can be consid- 
ered only as a finding that the Railway Company had never delivered 
or tendered the cotton as required by its obligation as a common car- 
rier, although more than a reasonable time for delivery had elapsed. 
Such finding of facts is, however, under the authorities above cited, 
clearly insufficient to support a judgment against the Railway Com- 
pany for the value of the cotton upon the theory of its conversion. 

4. Section 700 of the Revised Statutes (U. S. Comp. St. 1901, p. 
570) provides, however, as follows : 

"When an Issue of fact' in any dvU cause in a Circuit CJourt is tried and 
determined by the court without the intervention of a jury, according to sec- 
tion six hundred and forty-nine, the rulings of the court in the progress of the 
trial of the cause, if excepted to at the time, and duly presented by a bill of 
exceptions, may be reviewed by the Supreme Court upon a writ of error or 
upon appeal ; and when the finding is special the review may extend to the 
determination of the sufficiency of the facts found to support the Judgm^it." 

[2] A special finding made by the trial court under this statute be- 
comes a part of the record, and the appellate court may without a bill 
of exceptions determine whether the finding is sufficient to support the 
judgment. St. Louis v. The Ferry Co., 11 Wall. 423, 428, 20 L. Ed. 
192 ; Tyng v. Grinnell, 92 U. S. 467, 23 L. Ed. 733 ; Insurance Co. 
V. Boon, 95 U. S. 117, 124, 24 L. Ed. 395; Allen v. St. Louis Bank, 
120 U. S. 20, 30, 7 Sup. Ct. 460, 30 L. Ed. 573. It is furthermore 
now settled that the question of law whether the special finding of 
facts supports the judgment is open for determination by the appel- 
late court, although no exception was taken to the judgment in the 
court below or any specific ruling made by the court below on the ques- 
tion of law involved.' Seeberger v. Schlesinger, 152 U. S. 581, 14 
Sup. Ct. 729. 38 L. Ed. 560; United States v. Ady (8th Circuit) 76 
Fed. 359, 360, 22 C. C. A. 223; Hooven v. Featherstone (8th Circuit) 
111 Fed. 81, 86, 49 C. C. A. 229; Webb v. National Bank of Republic 
(8th Circuit) 146 Fed. 717, 719, 77 C. C. A. 143. And see in direct 
analogy The Adriatic, 107 U. S. 512, 2 Sup. Ct. 355, 27 L. Ed. 497; 
also Walker v. Miller (8th Circuit) 59 Fed. 869, 8 C. C. A. 331 ; Mer- 
cantile Trust Co. V. Wood (8th Circuit) 60 Fed, 347, 8 C. C. A. 658; 
Weist V. Morlock, 116 Mich. 606, 74 N. W. 1012; Stafford v. Craw- 
ford, 118 Mich. 285, 76 N. W, 496. It is true that an opposite con- 
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elusion was reached in Press v. Davis (7th Circuit) 54 Fed. 267, 4 C. 
C. A. 318, and that it was suggested obiter in the opinion of this court 
in Humphreys v. Third National Bank (6th Circuit) 75 Fed. 852, 
856, 21 C. C. A. 538, in language which was quoted obiter in the opin- 
ion of this court in Fales v. Insurance Co. (6th Circuit) 98 Fed. 234, 
236, 39 C. C. A. 38, that if a party wishes to except to conclusions of 
law drawn by the court below from facts found he should have them 
separately, stated and excepted to. In view, however, of the context 
and of the language used by the Supreme Court in Norris v. Jack- 
son, 9 Wall. 125, 128, 19 L. Ed. 608, and Insurance Co. v. Sea, 21 
Wall. 158, 160, 22 L. Ed. 511, upon which this suggestion was ap- 
parently based, it is somewhat doubtful whether it was intended to 
apply to a special finding "which raises the legal propositions," or to 
do more than state the necessity of a separate ruling on the proposi- 
tions of law involved in the case of a general finding of both fact and 
law. But, however this may be, in view of the direct ruling by the 
Supreme Court in Seeberger v. Schlesinger, supra, at page 586 of 152 
U. S., at page 731 of 14 Sup. Ct. (38 L. Ed. 560), that no exception 
is necessary, "in case of special findings by the court to raise the ques- 
tion whether the facts found support the judgment," if there be any 
intimation to the contrary in the suggestions contained in Humphreys 
V. Third National Bank, supra, and Fales v. Insurance Co., supra, in 
neither of which the ruling of Seeberger v. Schlesinger was called to 
the attention of the court, the same must now be overruled. 

Since, therefore, no exception in the court below is necessary to 
raise in this court the question whether the special finding is sufficient 
to support the judgment, it is unnecessary to determine whether if 
such exception had been necessary the general exception which was 
made in this case to the rendition of the judgment without specifying 
the ground of the exception would have been sufficient. See Press v. 
Davis (7th Circuit) 54 Fed. 267, 4 C. C. A. 318; Nashua Iron & Steel 
Co. V. Brush (1st Circuit) 91 Fed. 213, 219, 33 C. C. A. 456; Webb 
V. National Bank of Republic (8th Circuit) 146 Fed. 717, 718, 77 C. 
C. A. 143; Keely v. Ophir Mining Co. (8th Circuit) 169 Fed. 598, 
600, 95 C. C A. 96. 

[3] 5. It is furthermore clear that where under writ of error the 
special finding is found to be insufficient to support the judgment and 
silent as to essential facts involved under the issues in the case and as 
to which there is a conflict in the testimony, the appellate court, being 
limited in reviewing the judgment below to a determination of the 
questions of law arising upon the record, cannot supplement or piece 
out the imperfect findings of fact by its own originaHnvestigation and 
determination of additional facts; but in such case the judgment be- 
low should be reversed and the case remanded for a new trial. Anglo- 
American Land Co. v. Lombard (8th Circuit) 132 Fed. 731, 734, 68 
C. C. A. 89, and opinion of Judge (now Mr. Justice) Lurton in Quin- 
lan V. Green County, 157 Fed. 33, 48, 84 C. C. A. 537, 19 L. R. A. 
(N. S.) 849. This is in direct analogy to the rule of procedure ap- 
plicable where the special verdict of the jury does not contain findings 
sufficient to support the judgment (Ward v. Cochran, 150 U. S. 597, 
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610, 14 Sup. Ct. 230, 37 L. Ed. 1195), or where the case is tried on 
an agreed statement of facts which is insuiBcient to support the judg- 
ment (Graham v. Bayne, 18 How. 60, 15 L, Ed. 265; Burnham v. 
North Chicago St. Ry. Co. [7th Circuit] 78 Fed. 101, 23 C. C. A. 677). 
And see Clement v. Insurance Co., 7 Blatchf. 51, 5 Fed. Cas. 1022. 

6. However, in the present case the Railway Company has not filed 
any assignment of error to the effect that the special findings of fact 
of the trial court were insufficient to support the judgment. This 
would clearly have been the proper method of raising this question. 

It is true that it has assigned as error that the court below erred in 
refusing to find, as specially requested by it at the conclusion of all 
the proof, that while the Railway Company had negligently and unrea- 
sonably delayed the shipment of the cotton and there had been unrea- 
sonable delay in its delivery, the mere delay on the part of the Railway 
Company was not an act of conversion ; that the storing in the com- 
press was not an act of conversion ; that the Railway Company had 
never declined to deliver the cotton; and that no acts of conversion 
had been proven. There was, however, a material conflict in the evi- 
dence upon the question whether the Railway Company had in fact 
converted the cotton by refusal to deliver upon demand or otherwise ; 
and the conflict in the evidence is such that we cannot say, as matter 
of law, that the court was in error in declining to make this special 
finding of facts in' favor of the Railway Company. See City of New 
York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84. 

[4] After a careful consideration we are of opinion, however, that 
as the court did not either specifically refuse or grant this request, 
but made a finding of facts which is insuflScient to support the judg- 
ment for the value of the cotton, this error is one of a controlling char- 
acter of which the court should take notice, although without suSicient 
assignment of error, under the provision of rule 11 of this court that 
even where errors are not properly assigned, "the court, at its option, 
may notice a plain error not assigned," 150 Fed. xxvii, 79 C. C. A. 
xxvii; City of Memphis v. St. Louis & S. F. R, Co. (6th Circuit) 183 
Fed. 529, 106 C. C. A. 75. 

7. As this question is conclusive of the matters now submitted to 
this court for decision, we pass, without determination, various other 
questions of importance argued by counsel or suggested by the record, 
such as the question whether plaintiffs belo^O^ seek in their declaration 
to recover for the use of the Insurance Company solely upon the the- 
ory of subrogation arising from the payment of the fire loss, and 
whether, upon that. theory; the Insurance Company on paying the fire 
loss became subrogated, as a matter of law, to a claim against the 
Railway Company for a conversion of the cotton independently of lia- 
bility for its destruction by fire, or whether the plaintiffs also seek to 
recover for the use of the Insurance Company upon the theory of an 
actual assignment to the Insurance Company of Inman & Co.'s claim 
for conversion of the cotton, and have upon that theory established 
any such assignment in fact. 

8. For the reason, therefore, that the finding of facts is insufficient 
to support the judgment of the court below, the judgment will be re- 
versed and the case remanded for a new trial. 
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MEI/rON et al. ▼. PBNSACOLA BANK & TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit July 12, 1911J 

No. 2,115. 

1. Trial (S 177*)— Appeal and Esbor (§ SOG*) — Rbvibw—Scop»— Effect or 

JoiNDEB IN Request fob Dibecied Vebdict. 

Motions by both parties to an action at law for a directed verdict, un- 
accompanied by requests for specific instructions in case the motion 
should be denied, amount to an admission by each party that there is no 
conflict in the evidence and no question for the jury, and to a request to 
the court to find the facts and direct a verdict accordingly; and where 
It has done so each party is estopped from assailing its finding upon dis- 
puted issues of fact, and is limited in the appellate court to a review of 
the question whether there was any substantia) evidence^ not inconsist- 
ent with the undisputed evidence in the case, upon which to support the 
verdict as directed under the issues presented by the pleadings. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. S 400; Dec, Dig. § 
177;* Appeal and Error, Cent Dig. {{ 3467, 3475; Dec. Dig. ( 866.*] 

2. Bills and Notes (§ 489*) — Actions—Issues— Admissions in Answer. 

In an action on a promissory note by one claiming to be a purchaser, 
an admission in the answer that the note had been Indorsed by the payee 
is a waiver of proof of such indorsement 

[Ed. Note.— For other cases, see Bills and Notes, Dec. Dig. ( 489.*] 

8. Bills and Notes (§ 525*) — Actions— Evidence of Bona Fide Pubchase. 

In an action on a promissory note by one claiming to be an innocent 
purchaser, the production of the note by the plaintiff, properly indorsed 
by the payee, makes out a prima facie case that plaintiff had become its 
holder for value, before maturity, in the usual course of business; and 
without notice of anything to impeach the title. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. S| 1832- 
1839; Dec. Dig. § 525.*] 

i. Bills and Notes (S 358*) — Bona FIde Pubchaseb— Tbansfeb as Secubity 
FOB Antecedent Debt. 

Under the rule of the federal courts, a transfer of a negotiable note by 
indorsement before maturity as security for an antecedent debt is s 
transfer for value in due course of business. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. SS 913- 
923; Dec. Dig. ( 358.*] 

6. Bills and Notes (S 363*) — Bona B^de Pubchasebs— Title and Rights 
Acquibed. 

A bona fide holder of a negotiable instrument, who, for a valuable con- 
sideration, without notice of facts which impeach its validity between 
antecedent parties, took it by indorsement before its maturity, holds the 
title unaffected by these facts, and may recover thereon, although as be- 
tween the antecedent parties the transaction may be without legal va- 
irdity. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. Sl 790, 791 ; 
Dec. Dig. § 363.*] 

6. Pledges (8 30*) — Right of Action— Pledgee. 

A pledgee by indorsement of a negotiable note held as collateral may 
maintain an action at law thereon in his own name. 

[Ed. Note.— For other cases, see Pledges, Cent Dig. {{ 75^85; Dec. 
Dig. { 30.*] . 

7. Bills and Notes (( 378*) — ^Defenses Against Bona Fide Pubchasebs— 

Altebation. 

Where a note was made on a printed blank giving the name of a bank 
as the place of payment, which bank to the knowledge of most, if not all, 

•For othw CMM ■•• Mm« topic ft S nvmbss in Doo. ft Am. Digs. 1907 to dato^ ft Rop'r InfloxM 
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of tie makers, had previously changed from a state to a national bank, 
changing its name, .but continuing in business in the same building, the 
fact that the name of such bank was correspondingly changed in the note 
after its execution, without the knowledge of the makers, did not consti- 
tute a material alteration, which invalidated the note in the hands of a 
bona fide holder. 
[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 378.*] 

8. Bills and Notes (8 368*) — Defenses as Against Bona Fide Pubchaser— 

Execution in Blank. 

That a note was blank as t'o the name of the payee when signed, and 
was filled in by the person to whom it was delivered, does not impeach 
its validity in the hands of a bona fide purchaser without notice. 

lEd. Note.— For other cases, see Bills and Notes, Dec. Dig. § 368.*] 

9. Bills and Notes (§ 153*) — Negotiability— Maker as Payee— Kentucky 

Statute, 

Under Negotiable Instruments Act Ky. (Acts 1904, c. 102) § 8, the fact 
that one of the makers of a promissory note is also the payee does not 
destroy Its validity as a negotiable instrument, 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 153.*] 

10. Appeal and Ebbob (§ 918*) — Review— Pbesumptions— Amendment of 
Pleadings. 

The petition in an action by a bank on a promissory note stated plain- 
tiff's right of recovery as that of a pledgee of the note before maturity, 
and there was evidence tending to support such claim. After the trial 
plaintiff by leave of court filed an amendment alleging that the payee of 
the note had pledged the same to another as collateral to a note of his 
own, and that while an otilcer of.plaintiff he had, without authority, paid 
his note with funds of plaintiff. Held, that such amendment could not 
be considered by an appellate court as an abandonment of the original 
cause of action, especially where it was not so treated by the trial court, 
nor by the parties therein. 

[Ed. Note. — ^S^or other cases, see Appeal and Error, Dec. Dig. § 918.*] 

11. Banks and Banking (§ 116*) — Notice to Ofticeb as Affecting Cobpo- 
bation— Bank Gashieb. 

Where the cashier of a bank pledged notes with such bank as collat- 
eral security for his own indebtedness, the bank is not chargeable with 
his knowledge of any infirmity in such notes. 

[Ed. Note. — ^For other cases, see Banks and Banking, Cent. Dig. §§ 282- 
287 ; Dec. Dig. § 116.* 

Knowledge or notice acquired by ofllcer or agent of bank, in private 
business or outside scope of duties as affecting its liability, see note to 
McCalmont v. Lanning, 84 C. O. A. 139.} 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Action at law by the Pensacola Bank & Trust Company against R. 
E. Melton, J. S, Thornsberry, J. B. Ramsey. J. R. Ramsey, E. J. 
Ramsey, C. H. Ramsey, ^nd D. H. Sharp. Judgment for plaintiff, 
and defendants bring error. Affirmed. 

Sweeney, Ellis & Sweeney (J. W. Powell, of counsel), for plaintiffs 
in error. 

John B. Baskin (R. A. Miller, Robt. S. Todd, and Blount & Blount 
& Carter, of counsel), for defendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and SAN- 
FORD, District Judge. 

»For other caaei see lame topic ft S nxtmbbb in Deo. ft Am. Digt. 1907 to date, ft Rep'r Indexes 
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SANFORD, District Judge. This is an action at law brought by 
the Pensacola Bank & Trust Company, a Florida corporation, against 
R. E. Melton and other plaintiffs in error, all citizens of Kentucky, 
on a promissory note for $5,467.50, together with another note for 
$5,000.00, as to which the plaintiff was subsequently permitted to dis- 
miss the suit without prejudice and which is not now involved. There 
was a trial by jury. At the conclusion of all the evidence each side 
moved the Court for peremptory instructions in its favor. The de- 
fendants' motion was overruled, and under peremptory instructions 
from the Court the jury returned a verdict in favor of the plaintiff 
and against the defendants for the amount of the note remaining in 
suit, with interest Judgment was rendered on this verdict; and the 
defendants' motion for new trial having been overruled they have 
brought this writ of error to review the judgment. 

[1] First. The defendants have assigned various errors to the 
action of the trial court in overruling their motion for peremptory 
instructions, in not submitting the case to the jury to pass upon the 
facts, and in directing a verdict in the plaintiff's favor. In the court 
below the defendants excepted to the action of the court in over- 
ruling their motion for peremptory instructions, but did not except 
to the direction of the verdict in plaintiff's favor, or to the action 
of the court in not submitting the case to the jury for its determina- 
tion of the facts. 

Since, however, in this case each side moved the court for per- 
emptory instructions in its favor, unaccompanied by requests for 
specific instructions in case the request for a directed verdict should 
be denied, this amounted to an admission by each side that there was 
no conflict in the evidence and no question presented for the jury, 
and to a request to the court to find the facts and direct the verdict 
accordingly. Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 
39 L. Ed. 654; United States v. Bishop (C. C. A. 8) 125 Fed. 181', 
183, 60 C. C. A. 123; Anderson v. Messenger (C. C. A. 6) 158 Fed. 
250, 253, 85 C. C. A. 468; American Nat'l Bank v. Miller (C. C. A. 6) 
185 Fed. 338, 341. And when, pursuant to such requests, the court 
accepted these waivers, and by its peremptory instructions deter- 
mined the questions of fact and law in favor of one of the parties, 
each is estopped from assailing; its finding upon disputed issues of 
fact, and is limited in the appellate court to a review of the question 
whether there was any substantial evidence not inconsistent with the 
undisputed evidence in the case, upon which to support the verdict 
as directed, under the issues of fact and lawj)resented by the plead- 
ings. United States v. Bishop, siipra, 125 Fed. at page 183, 60 C. 
C. A. 123; American Nat'l Bank v. Miller, supra, 185 Fed. at page 
342. 

Obviously, therefore, the assignment of errors relating to the action 
of the trial court in not submitting the case to the jury for its deter- 
mination of the facts, must be overruled. And since the question 
whether the trial court was in error in overruling the defendants' 
motion for peremptory instructions, to which exception was duly 
reserved, necessarily involves the same question as that in reference 
to Its action in granting peremptory instructions in favor of the 
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plaintiff, the two matters being correlative, we proceed to the con- 
sideration of the fundamental question involved under this review, 
namely; whether there is substantial evidence in the record not in- 
consistent with the undisputed evidence in the case upon which to 
support the verdict as directed, under tlie issues presented by the 
pleadings. 

The amended petition which, under order of the court, was filed 
as a substitute for the original petition as previously amended, alleged 
that on April 23, 1906, the defendants with one G. C. Scudamore 
by their note of said date, filed with the petition, promised to pay to 
the order of said Scudaniore on or before May 15, 1908, the sum of 
$5,467.50, with interest from May 15, . 1906, payable at the First 
National Bank of Sebree, a corporation under the National Banking 
Act; that after the execution and delivery of said note, before its 
maturity and for value, the said Scudamore endorsed and delivered 
the same to the plaintiff; and that the plaintiff was then the owner 
and holder thereof. 

The answers admitted that the defendants had signed this note 
with Scudamore, but denied that at the time of signing and delivery 
there was any payee named in the note or that it was payable at the 
First National Bank of Sebree, or that Scudamore before its maturi- 
ty, had, for value, endorsed or delivered the same to the plaintiff, 
or that the plaintiff was the owner or holder of this note ; and fur- 
ther averred that this note was signed and delivered by them to 
Scudamore for the purpose of being used by him for borrowing 
money from some bank in* Nashville j Tennessee, with which to buy 
land for them in Florida; that the notes were signed and delivered 
to Scudamore with the name of the payee left blank, with the under- 
standing that this blank should be filled in by the name of the bank 
lending the money for the purchase of the land which was the sole 
consideration for the execution of the note ; that Scudamore did not 
purchase the land in Florida or borrow any money on the note for the 
defendants, and they never received any consideration therefor; that 
when Scudamore failed" to discount the note for the purpose for 
which it was given he fraudulently and without defendants* knowl- 
edge inserted his own name as payee thereof and negotiated a loan 
for himself from the American Na:tional Bank of Nashville, Tennes- 
see, and to secure such loan fraudulently hypothecated the note in 
suit as collateral security and endorsed th« same without the knowl- 
edge or consent of the defendants; that this was the only endorse- 
ment which Scudamore ever made upon the notes and was made for 
this sole purpose; that thereafter said Scudamore paid his loan to 
said American National Bank and the note in suit which had been 
deposited by him as collateral was returned to him by said bank ; that 
Scudamore had never delivered this note to the plaintiff and it had 
never owned said note or had it in its possession or any right, title 
or interest therein, and that if it had been delivered by Scudamore to 
thfe plaintiff it was delivered after its maturity, and only with the en- 
dorsement that he had originally made to the American National 
190 F.— 9 
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Bank; and that it was at the date of such delivery a non-negotiable 
note subject to all defenses allowable against such note. 

The plaintiff filed replies in the nature of a general denial of the mat- 
ters in confession and avoidance relied on in the answers. The plain- 
tiff subsequently filed a pleading entitled an "Amended Petition," in 
which "amending the petition to conform to the proof" it alleged that 
Scudamore (who is shown by the proof to have been the cashier of 
the plaintiff at the time of these transactions) had discharged his obli- 
gation to the American National Bank for which the note in suit had 
been deposited as collateral by his individual check drawn on the plain- 
tiff, and that while he then had no funds to his credit with, the plain- 
tiff and the plaintiff was not. indebted to him in any sum, had, without 
the knowledge and consent of the plaintiflF, paid his said individual 
check to the American National Bank with the funds of the plaintiff 
and thereby discharged his obligation to the American National Bank 
and obtained the surrender of the note in suit deposited with it as 
collateral. This "Amended Petition" concludes: "Wherefore plain- 
tiff prays as in the petition as amended." The answer of the defend- 
ants to this "Amended Petition" was in the nature of a general denial. 

The material evidence introduced at the trial, so far as the same 
need be recited, was substantially as follows : 

The original note, which was filed with the plaintiff's petition, was 
produced at the trial and exhibited in evidence. It has, by agreement, 
been sent up as a part of the record, and shows on its face that it was 
executed on a printed blank designating t,he Peoples' Bank of Sebree 
as the place of payment, but that the name "Peoples' Bank" has been 
erased by drawing an ink line through it and the name "First National 
Bank" inserted in lieu thereof, with a stamp. It was further shown by 
officers and employees of the American National Bank that this note 
was deposited with said bank as collateral by Scudamore on April 26, 
1906, to secure a loan then made Scudamore by said bank; that this 
loan was finally paid by Scudamore on August 14, 1907, by check 
drawn on the plaintiff, the note in suit which had been deposited by 
him as collateral being then returned to him by the American National 
Bank. 

There was also evidence, though of a somewhat indefinite character, 
as to the pledging by ScudamOre to the plaintiff as security for loans 
made to him, of the defendants' note in suit before its maturity, with 
the other $5,000.00 note of the defendants originally sued on. 

J. B. Perkins, who was plaintiff's cashier up to August 1, 1907, but 
who then resigned, returning as cashier about Thanksgiving, 1907, 
proved the execution by Scudamore of two notes to thp plaintiff, 
one dated June 28, 1907, for $6,300.00 due ninety days after date, 
and the other dated November 2, 1907, for $5,500.00 due sixty days 
after date, and testified that Scudamore executed these notes for 
money which he borrowed from the plaintiff, and stated that he gave 
these notes "as collateral with" the "notes of R. E. Melton and others 
sued on in this case." He further states that he did not see the $5,- 
000.00 collateral note at the time the bank took it, and first saw it in 
January, 1908. 
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r George P. Wentworth, a director and member of the finance com- 
mittee of the plaintiff, in an3wer to a request to state all the officers 
and representatives of the plaintiff who took part in the transaction 
with Scudamore at the time the .defendants' two notes were pledged 
with the plaintiff as collateral security, stated that O. L. Bass, the 
president, and several other directors were present at the time these 
notes were pledged as surety; that Scudamore kept the records of 
the directors* meeting and they do not disclose the particular date on 
which cthe loan was acted on ; that he had no knowledge that the name 
of the Peoples' Bank had been changed to the First National Bank in 
the note in isuit, and first learned of the claim that there had been a 
change in the note when his attention was directed to it by a repre- 
sentative of the plaintiff after he had received a letter from one of the 
defendants, probably four or five months after they had taken the 
note as collateral. 

O. L. Bass, president of the plaintiff, in answer to a similar ques- 
tion, stated that he took the notes and submitted them to a meetinjg; 
of the directors of the plaintiff, but could not remember which di- 
rectors were present on that afternoon'; that he had no knowledge of 
the fact that the name of the Peoples' Bank had been changed to the 
First National Bank, that if any of the officers present at the time 
had such knowledge they did not make it known, and that he first 
learned of the claim that there had been a change some time during 
November, 1907. 

It further appeared that at the time of the trial Scudamore had 
been adjudged insane and was then confined in the State Hospital for 
the Insane. 

The several defendants, all of whom except J. H. Sharp, testified 
in their own behalf, stated that at the time they signed and delivered 
the note in suit to Scudamore R was payable at the Peoples' Bank of 
Sebree, and that the place of pa3rment was thereafter changed without 
their loiowledge and consent to the First National Bank of Sebree, 
and further that at the time the note was executed and delivered to 
Scudamore his name did not appear on it as payee. On their cross- 
examination, however, it was shown that the Peoples' Bank of Sebree 
had been a State bank; that it was changed from a State bank to a 
national bank, under the name of the First National Bank of Sebree, 
in 1904, about two years before the execution of this note, and that 
the First National Bank had continued in business with the same di- 
rectors, the same officers and the same stockholders as the Peoples' 
Bank and did business in the same building in the town of Sebree, 
the name "Peoples' Bank" being still carved on the stone step of the 
First National Bank. 

J. B. Ramsey, one of the defendants, and president of the First Na- 
tional Bank, testified that he and every one of the defendants knew 
at the time they signed the note where the Peoples' Bank of Sebree 
was or had been, knew it had gone out of business and been changed 
to the First National Bank, and that when the note was drawn on 
the old form of stationery and made payable at the Peoples' Bank he 
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knew what place was intended and was not misled by tKe cCange in the 
place of payment or deceived in any way. 

The other defendants who testified also admitted in substance that 
they knew that the Peoples' Bank had been changed to the First Na- 
tional Bank and that the First National Bank was occupying the same 
building in which the Peoples' Bank had done business. 

Under the foregoing testimony we are of opinion that there was 
substantial evidence sustaining the conclusion reached by the trial 
court in directing the verdict in favor of the plaintiff on the note in 
suit, and that this conclusion was not in conflict with any of the un- 
disputed evidence in the case, for the following reasons : 

[2] (1) The defendants having by their answer admitted the fact 
that Scudamore had signed his name as endorser of the note at the 
time he delivered it to the First National Bank proof of the fact of 
the endorsement which would otherwise have been indispensable (Col- 
lins V. Gilbert, 94 U. S. 753, 754, 24 L. Ed. 170), was thereby waived. 
See Mills v. United States Bank, 11 Wheat. 431, 439, 6 L. Ed. 512, 
Birket v. Elward, 68 Kan. 295, 74 Pac. 1100, 64 L. R. A. 568, 104 
Am. St. Rep. 405, and New Haven Mfg. Co. v. Pulp & Board Co., 
76 Conn. 126, 55 Atl. 604. [3] Therefore proof of the fact of en- 
dorsement not being required under the pleadings, the fact that the 
note was in the possession of the plaintiff, exhibited with its petition 
and offered in evidence, made out a prima facie case that the plaintiff 
had become its holder for value before maturity in the usual course 
of business, and without notice of anything to impeach its title. Good- 
man v. Simonds, 20 How. 343, 15 L. Ed. 934; Collins v. Gilbert, 94 
U. S. 753, 754, 24 L. Ed. 170; Hays v. Hathorn, 74 N. Y. 486, 491; 
McCarty v. Louisville Banking Co., 100 Ky. 4, 11, 37 S. W. 144; 
Hargis v. Louisville Trust Co., 30 S. W. 877, 17 Ky. Law Rep. 218, 
219. Furthermore, while the evidence «is to the actual pledging of this 
note by Scudamore to the plaintiff is meagre in detail and vague as to 
dates, we think that on the whole there is substantial evidence that the 
note in suit was in fact pledged as security for his note or notes, at 
some time prior to the maturity of the note in suit; and that, there 
being no evidence in the record either of want of consideration for the 
note, or of notice to the plaintiff thereof or of other defenses, the 
plaintiff must be held to have made out its case, not only prima facie, 
but under the greater weight of the evidence, as a holder of the note 
for value in due course of trade, before maturity, without notice of 
equities or defenses. 

[4] As the proof shows that the note in suit was pledged to the 
plaintiff before its maturity, it is immaterial whether it was trans- 
ferred as collateral to either of the Scudamore notes at the time the 
loan to him was made, or afterwards to secure his pre-existing in- 
debtedness. The rule is well settled in the Federal Courts that the 
transfer of a negotiable paper by endorsement, before maturity, as. se- 
curity for an antecedent debt, is a transfer for value in due course of 
business. Railroad Co. v. National Bank, 102 U. S. 14, 23, 26 L. Ed. 
61; American File Co. v. Garrett, 110 U. 'S. 288, 294, 4 Sup. Ct. 
90, 28 L. Ed. 149; Hamilton v. Fowler (C. C. A. 6) 99 Fed, 18, 22, 
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40 C. C. A. 47; Scherer v. Everest (C. C. A. 8) 168 Fed. 822, 831, 
94 C. C. A. 346; Doe v. Coal & Transportation Co. (C. C.) 78 Fed. 62, 
68; D'Esterre v. City of Brooklyn (C. C.) 90 Fed. 586, 593. And see 
Swift V. Tyson, 16 Pet. 1, 15, 10 L. Ed. 865; Townsley v. Sumrall, 
2 Pet. 170, 182, 7 L. Ed. 386; McCarty v. Roots, 21 How. 432, 438, 
16 L. Ed. 162; Sawyer v. Prickett, 19 Wall. 156, 166, 22 L. Ed. 105 ; 
Gates V. National Bank, 100 U. S. 239, 247, 25 L. Ed. 580. This is 
also the rule in the greater number of the States and in England. See 
cases collected in 7 Cyc. 932; 4 Am. & Eng. Enc. Law (2d Ed.) 290; 
and 1 Am. & Eng. Ann. Cas., p. 275, note. And recently the Supreme 
Court of Arkansas in Exchange Nat. Bank v. Coe, 94 Ark. 387, 127 
S. W. 453, 31 L. R. A. (N. S.) 287, recognizing that the trend of 
modem decisions is in favor of the rule adopted in the Federal Courts 
as tending to promote uniformity in the several jurisdictions, has ex- 
pressly adopted this rule and overruled dicta to the contrary in two 
earlier Arkansas cases. 

And while it was formerly held by the Court of Appeals of Ken- 
tucky in Lee's Adm'r v. Smead, 1 Mete. (Ky.) 628, 71 Am. Dec. 494, 
that the taker of collateral for an antecedent debt without a new con- 
sideration did not become a holder for value in due course, not only 
is such holding on a question of general commercial law not binding 
on the Federal Courts (Swift v. Tyson, 16 Pet. 1, 15, 10 L. Ed. 865; 
Railroad Co. v. National Bank, 102 U. S. 14, 23, 26 L. Ed. 61), but 
the former law of Kentucky in this respect was changed by the enact- 
ment, in 1904, of a uniform Negotiable Instruments Act (Kentucky 
Acts 1904, c. 102, p. 213, Carroll's Kentucky Statutes 1909, § 3720b 
[Russell's St. §§ 1885, 1886]), which provides as follows: 

Sec 25. "Value is any consideration sufficient to support a simple con- 
tract An antecedent or pre-existing debt constitutes a value, and is deemed 
such wlietlier tbe instrument is payable on demand or at a future time.*' 

Sec. 26. "Where value has at any time been given for the instrument, the 
holder is deemed a holder for value in respect to all parties who became such 
prior to that time." 

It is clear that under these sections of the Act one who takes a note 
before maturity as collateral security for a pre-existing debt is a 
holder for value. In re Hoppner-Morgan Co. (D. C.) 154 Fed. 249, 
253; Trust Co. v. Markee (C. C.) 179 Fed. 764. And in recent cases 
in States in which the Federal rule had not been previously followed, 
it is now recognized that by reason of the adoption of uniform ne- 
gotiable instruments acts similar to that adopted in Kentucky, the as- 
signee of a negotiable instrument taking the same before maturity as 
collateral security for a pre-existing debt is now to be regarded as a 
holder for value to the extent of the debt secured. Brooks v. Sulli- 
van, 129 N. C. 190, 39 S. E. 822; Payne v. Zell, 98 Va. 294, 297, 36 
S. E. 379. And see Bank v. Johnston, 105 Tenn. 521, 530, 59 S. W. 
131. 

[5] It is also well settled that a bona fide holder of a negotiable in- 
strument who, for a valuable consideration, without notice of facts 
which impeach its validity between antecedent parties, takes it by in- 
dorsement made before its maturity, holds the title unaffected by 
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these facts and may recover thereon, although as between the antece- 
dent parties the transaction may be without legal validity. Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865; Goodman v. Simonds, supra, 20 
How. at page 367, SO L. Ed. 934; Railroad Co. v. National Bank, 
supra, 102 U. S. at page 23, 26 L. Ed. 61 ; Hamilton v. Fowler (C. 
C. A. 6) 99 Fed. 18, 22, 40 C. C. A. 47; First National Bank v. 
Moore (C. C. A. 9) 148 Fed. 953, 78 C. C. A. 581. 

And the Kentucky Negotiable Instruments Act, supra, provides to 
the same effect, as follows : 

Sec. 52. '*A holder in due course Is a holder who has taken the Instm- 
ment under the following conditions: (1) That the Instrument Is complete 
and regular upon its face. (2) That he became the holder of it before it was 
overdue, and without notice that it had been previously dishonored, if such 
was the ftict (3) That he took it in good faith and for value. (4) That at 
the time it was negotiated to him he had no notice of any infirmity in the 
instrument or defeot In tibe title of the person negotiating it*' 

Sec. 57. "A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior parties 
among themselves, and may enforce payment of the instrument for the full 
amount thereof against all parties liable thereon." 

[8] Furthermore, the pledgee of a note held as collateral being a 
bona fide holder for value, may maintain an action at law thereon in 
his own name. See McCarty v. Roots, supra; Railroad Co. v. Na- 
tional Bank, supra. And section 51 of the Kentucky Negotiable In- 
struments Act, supra, specifically provides that : 

•*The holder of a negotiable instrument may sue thereon in his own name, 
and payment to him in due course discharges the instrument." 

[7] (2) The fact that the name of the bank at which the note was 
payable was changed after execution from the Peoples' Bank to First 
National Bank, without the knowledge or consent of the defendants, 
does not, in our opinion, constitute a defense to the note. It is true 
that where no place of payment is designated in the note the subse- 
quent insertion of a place of payment is a material alteration as 
against all parties not consenting thereto (2 Daniel Negot. Inst. [3d 
Ed.] § 1378; Whiteside v. Northern Bank of Kentucky, 10 Bush 
[Ky.] 501, 19 Am. Rep. 74), and that a change in the place of pay- 
ment contained in a note as originally executed is a material alteration 
(Mitchell V. Reed, 106 S. W. 833, 32 Ky. Law Rep. 683). However, 
we cannot regard the change made in this case as amounting either to 
a change in the place of payment or the insertion of a place of pay- 
ment where none had been originally specified. Under the note as 
originally written the place of payment was the Peoples' Bank of Se- 
bree. This bank, as was known to most, if not all, of the makers, 
was a State bank, which had gone out of business as a State bank un- 
der that name about two years before, and had become the First Na- 
tional Bank of Sebree, which continued to do business as a national 
bank with the same officers, directors and stockholders as the former 
Peoples' Bank, and did business in the same banking house, with the 
old name of Peoples' Bank carved on its step. We are of opinion 
that, under these circumstances, the designation of the place of pay- 
ment as the Peoples* Bank was equivalent to a designation of the First 
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National Bank as the place of payment, and that it must have' been 
so intended by all the signers of the note; that, under the circum- 
stances, even if the name had not been changed the note would have 
still been payable at the banking house of the First National Bank, 
the former place of business of the Peoples' Bank, and that as the 
change in the place of pa3rment merely served to give a more techni- 
cally accurate description of the same place of payment it cannot be 
held to be a material alteration. Thus in Metropolitan Bank v. Clag- 
gett, 141 U. S. 520, 527, 12 Sup. Ct. 60, 35 C. Ed. 841, it was held 
that the conversion of a State bank in New York to a national bank 
did not destroy its identity or corporate existence; that it simply re- 
sulted in a continuation of the same body with the Same officers and 
stockholders, the same property, assets and banking business under a 
changed jurisdiction; that it remained one and the same bank and 
went on doing business uninterruptedly ; and that it was not thereby 
discharged from its liability as a national bank on its outstanding cir- 
culation issued in accordance with the state law. 

[8] (3) The fact that the name of the payee was blank at the time 
the note was signed by the defendants and delivered to Scudamore 
does not impeach its validity in the hands of the plaintiff. An im- 
plied authority was thereby given to Scudamore to fill in the name of 
the payee, and even if he filled it in with the wrong name, in viola- 
tion of his agreement with the defendants (as to which there is no 
evidence in the record) this would not affect the title of the plaintiff, 
taking the note as holder for value before maturity, without notice. 
See, by analogy, in the case of filling in a blank date, Goodman v. 
Simonds, supra, 20 How. at page 361, 15 L. Ed. 934, and Androscog- 
gin Bank v. Kimball, 10 Cush. (Mass.) 373, and other cases there 
cited as to the general authority given to fill up blanks, by signing and 
delivering to an agent of an instrument in which blanks are left. 

[9] (4) The fact that Scudamore's name appears both as a maker 
and payee on the note does not destroy its validity as a negotiable in- 
strument. 

It is true that in Logan County Nat. Bank v. Barclay, 104 Ky. 97, 
46 S. W. 675, 20 Ky. Law Rep. 773, it was held that the assignment 
of a note of two obligors to a firm of which one of them was a mem- 
ber operated to extinguish the debt as to the obligor who thus became 
both obligor and obligee, and hence released the other obligor from 
liability on the note; and that in Deavenport v. Deposit Bank, 138 
Ky. 352, 128 S. W. 88, 137 Am. St. Rep. 386, it was held that where 
a firm note comes into the hands of an individual member by assign- 
ment this does not pass title but operates as an extinguishment of the 
note itself, although he may in such case enforce contribution by the 
other members of the firm. 

However, section 8 of the Kentucky Negotiable Instruments Act, 
supra, specifically provides that a negotiable instrument may be drawn 
payable to the order of a payee who is its drawer or maker. Under 
this express provision of the Act, the character of the note in suit as 
a negotiable instrtunent, and its validity as between the plaintiff and 
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defendants is not affected by the fact that Scudamore, the payee, is 
also one of the makers. 

[10] (5) We are furthermore of opinion that the filing of the last 
"Amended Petition" did not, as is earnestly insisted in behalf of the 
defendants, serve as an abandonment of the original cause of action, 
in which the plaintiff sought to recover as the legal holder of the note, 
and as a substitution of a merely equitable claim for recovery based 
upon the theory of subrogation through the misapplication by Scuda- 
more of its funds to the payment of his obligation to the American 
National Bank for the security of which this note was held as collat- 
eral. While this pleading is inartificially framed and is improperly 
styled an amended petition instead of an amendment to the petition, 
yet, considering it as a whole, we are of opinion that it was not in- 
tended to set up the facts upon which the doctrine of subrogation 
could be based as a substitute for the original cause of action, but to 
state merely an additional or alternative cause of action resting upon 
the theory of subrogation. While we might have had some doubt on 
this question as an original proposition, we think it clear from the en- 
tire record that the pleadings were thus construed by all parties in 
the court below, and that neither that court nor any of the parties 
treated the case in the court below as resting solely upon the doctrine 
of subrogation, but on the contrary treated it as based primarily on 
the right of the plaintiff to recover as pledgee of the note in question. 
This was obviously the. theory upon which the peremptory instructions 
were given by the court in the plaintiff's favor, as is clearly shown by 
the opinion filed Ly the court on the motion for new trial. Further- 
more the objection which the defendant now seeks to raise that under 
this last "Amended Petition" the sole cause of action presented is one 
of an equitable nature based upon the doctrine of subrogation does 
not appear to have been made in the court below or in any manner 
called to the attention of the court. This objection does not appear 
among the grounds assigned for a new trial; nor does it specifically 
appear among any of the thirty-two grounds of error assigned in this 
court. On the other hand the plaintiff has in this court expressly dis- 
claimed any right of recovery on the theory of subrogation, and rests 
its case solely upon its right as pledgee of the note. Therefore in this 
state of the record and without any assignment of error specifically 
raising this question, we deem it unnecessary to consider the ques- 
tion whether if the plaintiff was seeking a recovery upon the theory 
of subrogation any right so founded could be maintained in an action 
at law ; but without consideration of this question rest our judgment 
upon the fact that under a fair construction of the pleadings and upon 
the theory upon which this case was evidently treated hi the court be- 
low, it is to be considered in its first and essential aspect as an action 
at law based upon the plaintiff's legal title to the note obtained through 
endorsement and delivery by Scudamore. See Third Nat. Bank v. 
Nat. Bank (C. C. A. 5) 86 Fed. 852, 30 C. C. A. 436; Louisville & 
N. Ry. Co. v. Womack, 173 Fed. 753, 97 C. C. A. 559, and Chicago, R. 
I. & P. R. Co. V. Barrett, 190 Fed. 118, this day decided by this court. 
On the whole, therefore, we conclude that under the pleadings and 
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proof, there was material evidence, not Inconsistent with any undis- 
puted evidence in the case, to support the action of the trial court in 
overruling the defendants* motion for peremptory instructions and in 
directing a verdict in plaintiff's favor, and therefore without deter- 
mining whether the defendants would, but for their exception to the 
action of the trial court in overruling their motion be in a position, 
under the doctrine of Rodriguez v. United States, 198 U. S. 156, 165, 
25 Sup. Ct. 617, 49 L. Ed. 994, to now question by assignment of 
error the direction of the verdict against them, conclude that, upon the 
merits, the several assignments of error relating to these matters 
should be overruled. 

Second. There is also an assignment of error that the court below 
erred in refusing to allow the defendants "to show that they, nor any 
of them, ever received any consideration for the note sued on, and in 
refusing to allow them to prove, which they offered to do, that they 
never received any consideration for said note and in refusing to al- 
low them to prove the exact transaction." 

The briefs filed in this court in behalf of the defendants do not 
identify the evidence there alleged to have been offered and excluded, 
by reference either to the names of the witnesses or pages of the rec- 
ord, although rule 24 of this court requires that the brief for the 
plaintiff in error shall contain a "brief of the argument, exhibiting a 
dear statement of the points of law or fact to be discussed, with a 
reference to the pages of tlie record, and the authorities relied upon 
in support of each point (150 Fed. xciii, 79 C. C. A. xciii). However, 
on examining the record we find that the defendant, J. B. Ramsey, 
was asked various questions evidently relating^to this matter, to which 
objections by the plaintiff were sustained, and exception feserved by 
the defendants, and that counsel for the defendants thereupon 
"avowed that if the witness had been permitted to answer, he would 
have stated that they received no part of the consideration of said 
notes ; that the notes were executed to raise money to purchase land 
in Florida; that Scudamore said he would take the notes, and nego- 
tiate them and get the money on them at a bank in Nashville, Tennes- 
see ; and that he wrote them back that he had failed to get the money, 
and that be had destroyed the notes, and that they would have to 
get money from other people, and that they did, and paid for the land, 
and received no part of the consideration for those notes." 

[11] Upon consideration of this avowal we are of opinion that 
no error appears in the exclusion of the testimony for two rea- 
sons : 1st, Uie defendants did not allege in their answer that the plain- 
tiff had taken the note in suit with notice of the alleged want of con- 
sideration; and 2nd, the defendants did not otherwise show or offer 
to show by this avowal that the plaintiff had notice of the alleged 
want of consideration at the time it received the note as pledgee. This 
however was clearly essential to constitute a defense upon the note, 
and obviously even if the fact of notice was provable under the plead- 
ings, the fact that Scudamore had knowledge of the alleged want of 
consideration would not be chargeable to the plaintiff even although 
he was its cashier at the time^ since, in the matter of pledging tliese 
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nc<tes to the plaintiff he was not acting in its behalf but was dealing 
at arm's length with the plaintiff and acting solely in his own inter- 
est. American Nat. Bank v. Miller, supra, 185 Fed. at page 343. The 
case here presented is obviously entirely different from that in Child- 
ers V. Billiter, 144 Ky. S3, 137 S. W. 795, in which the person who 
made the purchase of the note with knowledge of its infirmity was 
acting as the agent of the purchaser in the transaction. 

Third. There are also numerous assignments of error relating to 
the action of the trial court in the admission of testimony. So far as 
the same require consideration they relate entirely to the admission of 
the evidence in reference to the change of the Peoples' Bank to the 
First National Bank, and the laiowledge of that fact and of the at- 
tending circumstances which was possessed by the defendants at the 
time they signed the note in suit. This evidence related, in our opin- 
ion, to a matter which was obviously material under the issues in the 
case and was correctly admitted by the trial court. The assignments 
of error relating to this matter are without merit. 

Fourth. Without stating in detail various other assignments of er- 
ror, many of which are repetitions in various forms of the assign- 
ments of error already considered, or subdivisions thereof, it is suffi- 
cient to say that on a careful examination we find that they present no 
material questions which are not embraced in the consideration given 
to the assignments of error heretofore mentioned. 

We find no prejudicial error in the record; and the judgment of 
the Circuit Court will accordingly be affirmed. 



HAT/L et al. t. AMES et aL t 

(Clrciiit Court of Appeals, First Circuit. May 18, 1911. On Motion for 
Restraining Order, June 28, 1911.) 

No. 915. 

1* GouBTs (i 508^) — JuBisDionoN or Fbdebal Coubts— Fedkral and Statb 
Courts— Comity. 

a Circuit Court of the United States is without authority on an in- 
dependent original bill to review the proceedings, orders, and decrees of 
a state court of general jurisdiction made in a pending suit between the 
same parties, by which the state court determined the scope of Its own 
jurisdiction and establlAed rights in property which was the subject- 
matter of the litigation. 

jEd. Note.— For other cases, see Courts, Cent. Dig. S§ 1418-1430; Dec. 
Dig. S 508.* 

Lack of jurisdiction of United States Circuit Court, see note to Car- 
negie, Phipps ft Co. V. Hulbert, 16 C. a A« 507.] 

2. Injunction (§ 88*) — Protection Pending Litioatiow— Injunction P«nd- 

ING PrOCKEDINQS FOR FURTHER REVIEW. 

A motion in a Circuit Court of Appeals, after an affirmance in a suit 

. to enjoin proceedings in a state court, in which the court below held that 

it was without jurisdiction, to enjoin appellees from availing themselves 

•For otlLor gmm sm taip* topic ft i number id Deo. ft Am. Digs, wn to dato, ft Rop*r Iad«x«i 
t Rohearing denied June 24. 1911* 
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Of rights glTen them \>j the decree of the state court until app^smts 
could apply to the Supreme Court for a writ of certiorari, denied. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 86-00; Dec. 
Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

Suit in equity by James M. W. Hall and others against Alfred K. 
Ames and others. Decree for defendants, and complainants appeal. 
Affirmed. 

For opinion below, see 182 Fed, 1008. 

Burton E. Eames and Joseph W. Symonds (Tyler & Young, C. 
H. Tyler, O. D. Young, and Symonds, Snow, Cook & Hutchinson, 
on the brief), for appellants. 

Herbert M. Heath (Heath & Andrews, on the brief), for appellees. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. [1] This case in effect raises the ques- 
tion whether the Circuit Court of the United States, qnder an inde- 
pendent and original bill, has authority, and ought, to review the pro- 
ceedings, orders, and decrees of a state court of general jurisdiction, 
for the purpose of finding whether, in the course of the proceednigs 
in that court, there was error in dealing with the subject-matter with 
which the litigation was concerned. 

The opinion of the learned judge of the Circuit Court (182 Fed. 
1008) shows an exhaustive examination of the questions now raised 
before us, and the treatment of these questions is so exhaustive that 
we might well rest our decision upon the reasoning of the opinion in 
the Circuit Court. We refer to that opinion for a more complete 
description of the subject-hiatter of the controversy and of the pro- 
ceedings in the state court than we shall undertake to give, as reitera- 
tion is deemed unnecessary. We may, however, state that the parties 
plaintiff here were, upon an original bill by the senior Hall and upon 
intervening process by others, parties plaintiff in the state court of 
Maine, a court of general jurisdiction, in which they voluntarily sub- 
mitted their rights to that court, and sought relief in respect to the 
stock of the Machias Lumber Company, a Maine corporation, in 
which they were interested as stockholders; that the proceeding in 
that court was concerned with a certain trust agreement, which con- 
tained certain provisions as to sales, and also with a stipulation filed 
under order of court pendente lite, to which considerable importance 
was apparently attached by the Maine court as extending its jurisdic- 
tion as to parties and the kind of relief which should be granted. 

The defendants here are the same as the defendants in the proceed- 
ing in the state court, and the subject-matter is the same as in that 
court ; and, while the case was still pending at the time the bill was 
filed in the Circuit Court, the cause had well advanced toward a final 
decree in the state court. 

The plaintiffs in their bill in the Circuit Court ask for an injunc- 

•For other cums mo same topic ft I mumbjbb in Dec ft Am. Digs. 1907 to date, ft Sep'r Xndexea 
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tion in respect to rights which the state court sought to establish in 
behalf of the defendants; and this means, if the relief is to be 
granted, that the merits must be re-examined, and that what was done 
in the state court must be undone, because, as alleged and argued, that 
court improperly sought to establish certain rights in respect to a 
sale of stock. 

The general ground upon which relief is asked is that the state court 
undertook to establish property rights in respect to questions not in 
issue upon the pleadings, and in respect to property of persons who 
were not parties to the proceeding; but the particular ground is that 
what was done by the state court is a nullity because that court ex- 
ceeded its authority. 

There might be force in the argument upon the particular ground 
presented, that of alleged nullity, provided the orders and decrees of 
the state court, against which complaint is made, clearly assumed to 
deal with parties or with subject-matter not involved in the litigation 
before it. But here the parties are the same, and the res is the same ; 
and the res must be accepted as at least constructively in the custody 
of the courts of the state of Maine. 

If the subject-matter were distinctly different and the parties not 
the same, the proposition would be quite a different one ; but, as that 
was not the case with which the Circuit Court had to deal, it is quite 
unnecessary that this court should undertake to determine what the 
power of the Circuit Court would be with respect to the rights of 
parties under process of a state court of general jurisdiction, ex- 
pressly directed against property which was not in the litigation 'be- 
fore it. In the particular situation which we have to consider, it goes 
without saying that, if it were within the powers of a Circuit Court 
of the United States to afford the relief sought, it could not be done 
without an investigation of questions relating to the merits of the con- 
troversy in respect to the subject-matter before the state court, and of 
questions relating to the regularity of the proceedings in that court. 

At the arguments before us the views of the contending parties 
were stated with great force by able and experienced counsel; but, 
after all, nothing was urged which discloses any view not covered, 
and correctly covered, as we think, by the exhaustive opinion handed 
down in the Circuit Court. ' 

If there is, under the federal Constitution, power in the United 
States courts to deal with a case in which it is claimed that the rights 
of persons have been invaded through the exercise of authority by 
state courts under erroneous construction of the laws of the state in 
respect to their own jurisdiction or under unwarranted interpretations 
of the scope of the issues before them, it is quite certain that such 
power does not .vest in the Circuit Court, under an independent col- 
lateral proceeding to review a cause heard and determined by a state 
court of general jurisdiction, to the end that the results of a proceed- 
ing in that court shall be overthrown. Not only is there no such rea- 
sonable authority existing in the Circuit Court of the United States 
as a court of review, but considerations of comity forbid attempts by 
one court, which would have had jurisdiction of the subject-matter 



Digitized by 



Google 



HALL Y. AMES 141 

and of the parties if relief had been first sought therein, to interfere 
with the proceedings of other courts of general jurisdiction established 
by other governments. 

In Comue v. Ingersoll, 176 Fed. 194, 99 C. C. A. 548, certain par- 
ties instituted proceedings in the state court to have the question tried 
as to their ownership of a certain fund in the custody of the -probate 
court in Massachusetts, against which the Circuit Court of the United 
States, under a mandate from the Supreme Court, had already for- 
mulated a lien decree. The effect of that proceeding was to set up 
that the United States courts had assumed to establish rights with 
respect to property not in their custody and with respect to parties 
not before them ; and it was held, among other things, that the decree 
could not be collaterally attacked by a suit in the state court ; and that, 
if the case was one of judicial invasion of rights without notice, the 
grievance was one which did not require resort to independent pro- 
cess in another court — process which, in substance and effect, if main- 
tamed, must entirely ignore, the intended operative effect of the de- 
cision of the Supreme Court affirming the proceedings in the Circuit. 
Court, and that the rule which requires direct attack, and forbids col- 
lateral attack, upon final judgments and decrees, is a rule of public and 
judicial necessity, founded upon considerations which wholly exclude 
the idea of a laxity, as between courts of first instance general ju- 
risdiction, which shall tolerate an independent collateral proceeding to 
disestablish in another court, and upon another trial, that which has 
been expressly established upon a former trial, upon the merits, in 
a court of general jurisdiction. 

We see no reason why the same rule should not apply in this case. 
The Maine court was a court of general jurisdiction; and it assumed 
to establish certain property rights, and rights of sale, under its own 
ascertainment of its jurisdiction, resulting from the proceedings and 
the issues before it, and as enlarged by its own construction of a cer- 
tain stipulation between the parties, which was made under an order 
of the court, and which was an incident of the equitable proceeding 
which it was considering. 

The proposition of the complainant in the Circuit Court, and here, 
in effect involves the idea that the Circuit Court, should review the 
controversy between the parties, including the questions in respect to 
the interpretation which the Maine court put upon its own powers as 
to the disposition of property constructively in its possession. The 
learned judge of the Circuit Court observed, and we think the observa- 
tion sound, that that court could not on the record revise either di- 
rectly or indirectly the proceedings of the Supreme Judicial Court of 
Maine. It was there said: 

"The rules which govern us are precisely the same as would govern any 
court of superior and general equity Jurisdiction, whether as between a fed- 
eral court and a st^te court, or vice versa." 

Again it was there said : 

"But it is insisted that relief is sought for here which was not in issue be- 
fore the Supreme Judicial Court of Maine, or not disposed of by it All these 
propositions are met by the fundamental fact that we cannot get at those ad- 
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ditional issues without walking over the body of what has been decided by 
that court, or held in reserve by it We. are not at liberty to restrict in any 
way the powers of that court over the subject-matter involved here either di- 
rectly or indirectly with reference to what has be&a, done or has not been 
done, or by anticipating what may or may not be done." 

It is quite true, as we think, in order to give the relief which the 
complainant seeks, and upon the ground upon which it is sought, that 
the Circuit Court would have to review the merits of the questions 
with reference to the subject-matter involved, the regularity of the 
proceedings in the state court, and the state court's interpretation of 
its jurisdiction and of the proceedmgs before it, together with its con- 
struction of the stipulation of the^ parties, which apparently, under the 
view of that court, enlarged its jurisdiction. The ground of the re- 
lief sought, therefore, necessarily contemplates that the Circuit Court 
shall review the whole situation, and disestablish rights which the 
state court has assumed to establish. This is sometihing which we 
think the Circuit Court of the United States, under the judicial re- 
lations existing between the federal and the state governments, has 
no right to do. 

In some of the cases relied upon by the complainants, who are seek- 
ing this relief, the rights involved had reference to judgments or de- 
crees set up in legal bar by parties holding the judgments or decrees, 
and where the constitutional full faith and credit was therefore de- 
manded ; and in others the questions were directly raised in the same 
or ancillary proceedings. But here the Circuit Court, in an independ- 
ent and collateral proceeding, is asked to seize upon a controversy 
pending in the state courts, and to make different findings in respect 
to jurisdictional facts, and to give affirmative relief, which, if granted, 
must necessarily be based upon an overthrow of rights already as- 
certained and established in that court. This plan involves a very 
different proposition from that in the cases relied upon by the com- 
plainants. The plan here suggested would be quite subversive of the 
rules of right, and of the rules of comity, existing between courts 
whose jurisdiction in respect to a given subject-matter depends alto- 
gether upon the fact as to which court first assumed jurisdiction and 
sought to ascertain and establish the rights in controversy between 
the parties. 

We are not called upon to define the extent of the authority of the 
Supreme Court of the United States under the provisions of the fed- 
eral Constitution in respect to the obligation of contracts, due process 
of law, and full faith and credit, an authority usually exercised by 
the Supreme Court upon writ of error to the state court, which, of 
course, is not a collateral but a direct proceeding in the same case 
to review the decision against which the attack is directed. 

It is strongly urged that the Circuit Court had power to enjoin the 
parties from proceeding under the sale ordered by the state court, 
upon the ground that that court exceeded its authbrity in respect to 
the stock which was in controversy before it. But, under the par- 
ticular circumstances of this case, the question whether the state court 
exceeded its authority could not be ascertained without a review of 
the state court's determination of questions of construction and in- 
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terpretatibn ; arid, if a Circuit Court of the United States ha$ any 
authority whatever, in an independent proceeding, to determine atn is- 
-sue of nulKty based upon alleged excessive assumption of jurisdiction 
by a state court, when such an issue in the slightest degree necessi- 
tates an exercise of supervisory jurisdiction or a review of a state 
court proceeding — ^a proposition which we do not here discuss — it is 
quite safe to say that at most it would be much less than that exer- 
cised by the Supreme Court. 

In Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 773, 35 L. Ed. 
464, a writ of error from the Supreme Court of the United States 
to the Court of Chancery of the State of New Jersey, which involved 
an attack upon the decision of the New Jersey court upon the ground 
that that court hid exceeded its jurisdiction because the judgment was 
not responsive to the issues presented by the pleadings, it was said, at 
page 268 of 140 U. S., at page 777 of 11 Sup. Ct. (35 L. Ed. 464): 

"The Inquiry is : Had the court Jurisdiction to the extent claimed? Juris- 
diction may be defined to be the right to adjudicate concerning the subject- 
matter in the given case. To constitute this there are three essentials: First, 
the court must have cognizance' of tl^ class of cases to which the one to be 
adjudged belongs ; second, the proper parties must be present ; and third, the 
point decided must be in substance and efTect within the issue." 

Governed by the rule enunciated in Reynolds v. Stockton by a court 
of broader authority than the Circuit Court, no justification would 
be found for interfering in the present situation, because it appears 
from the record that the subject-matter of the litigation was before 
the state court, and that the state court ascertained and established 
rights under its own interpretation of the. laws of Maine, and under 
its own -construction of a stipulation filed by the parties. The par- 
ties and the property were thus before the court, and, upon the as- 
sumption that it had a right to do so, that court ordered a sale of the 
stock. 

The wise and wholesome rules, in respect to right and comity, gov- 
erning the various courts existing under. our dual system, are stated 
in an opinion of the Supreme Court by Mr. Justice Matthews in Covell 
V. Heyman, 111 U. S. 176, at page 182, 4 Sup. Ct. 355, at page 358, 
28L. Ed. 390: 

'*The forbearance which courts of co-ordinate Jurisdiction, administered un- 
der a single system, exercise toward each other, whereby conflicts are avoided, 
by avoiding interference with the process of each other, is a principle of com- 
ity, with perhaps no higher sanction than the utility which comes from con- 
cord ; but between state courts and those of the United States It is something 
more. It is a principle of. right and of law, and therefore of necessity. It 
leaves nothing to discretion or mere convenience. These courts do not belong* 
to the same system, so far as their jurisdiction is concurrent; and, although 
they coexist in the same space, they are independent, and have no common 
superior. They exercise jurisdiction, it is ttue, within the same territory, but 
not in the same plane; and, when one takes into its jurisdiction a specific 
thing, that res is as much withdrawn from the judicial power of the other 
as if it had been carried physically into a different territorial sovereignty. 
To attempt to seize it by a foreign process is futile and void. The regulation 
of process, and the decision of questions relating to it, tire part of the juris- 
diction of the court from which it issues. *The jurisdiction of a court,' said 
Chief Justice Marshall, *ls not exhausted by the rendition of its Judgment, 
but continues until that Judgment shall be satisfied. Many questions arise on 
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the process, subsequent to the Judgment, in which jurisdiction is to be exer- 
cised.' " 

See, also, Peck v. Jenness, 7 How. 612, 12 L. Ed. 841; Randair 
V. Howard, 67 U. S. 585, 17 L. Ed. 269; Ober v. Gallagher, 93 U. S. 
199, 23 L. Ed. 829; Leadville Coal Company v. McCreery, 141 U. 
S. 475, 12 Sup. Ct. 28, 35 L. Ed. 824; White v. Schloerb, 178 U. 
S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; Southern Bank & Trust 
Company v. Folsom, 75 Fed. 929, 21 C. C. A. 568. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover their costs of appeal. 

On Motion for Restraining Order. 
Before COLT, Circuit Judge, and DODGE, District Judge. 

PER CURIAM. [2] The original bill in this case asked the Cir- 
cuit Court to enjoin the sale of 1,277 shares of stock of the Machias 
Lumber Company by the Merrill Trust Company, then holding them 
under a trust agreement; or that, in the event that such sale should 
be permitted, the respondents Ames and Wing be enjoined from bid- 
ding or purchasing at any such sale. The injunction asked for was 
denied November 23, 1910, on the ground that the Circuit Court was 
without jurisdiction. The final decree, dismissing the bill, was entered 
December 21, 1910. 

The proposed sale referred to has since been made, and the 1,277 
shares of stock bought by the respondent Wing. The stock has also 
been transferred. All this has been done under the authority of a 
decree by the Supreme Judicial Court of Maine, in which, according 
to the complainant's contention, that court exceeded its authority. 

From the Circuit Court's denial of the injunction and dismissal of 
the bill the complainants appealed, but their appeal was dismissed by 
this court May 18, 1911. 

Previous to the dismissal of their appeal, the complainants had 
applied to this court to enjoin the present owners of the stock refer- 
red to from voting upon it at the Machias Lumber Company's an- 
nual meeting on March 7, 1911, or any adjournment thereof. Notwith- 
standing the dismissal of their appeal, this motion is now pressed, 
upon the suggestion that the complainants desire a rehearing or an 
opportunity to apply for certiorari to the Supreme Court. The an- 
nual meeting referred to having been adjourned from time to time, 
Ihe stock in question has not as yet been actually voted upon. 

We shall assume, what does not seem to be strenuously denied, that 
this court has inherent power to make in its discretion such restrain- 
ing orders as may be necessary to preserve the status quo between 
the parties until the final disposition of any pending appeal. 

But the facts in the present case do not seem to us to afford suffi- 
cient justification for such a use of this discretionary power of the 
court as the complainants now request. As has been stated, the stock 
referred to has been sold under and according to decrees and orders 
of the Maine Supreme Court in litigation to which the complainants 
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were parties. There was no resort by them to the federal courts un- 
til after the result adverse to them in the state court. 

The Circuit Court, and afterward this court on appeal, have de- 
termined, without hesitation or dissent, that the federal court is with- 
out jurisdiction to interfere between the parties in the manner re- 
quested by the complainants. 

There is no appeal pending to which the complainants are entitled 
as of right, nor can there be any. Their petition for rehearing in this 
court has been denied since the hearing on their present motion. The 
possibility that a writ, of certiorari might be ordered does not seem to 
us sufficient to justify us in further delaying the respondents. 

We consider the risk of damage, loss, or inconvenience to the re- 
spondents involved in the issuance of such an order as is asked for, 
greater than the risk to which, in the absence of such an order, the 
complainants are exposed. 

Under all the circumstances, we are unable to believe that the is- 
suance of such an order would be justified. 

The motion is denied. 



GENERAL ELEGTBIO CO. y. AI/LIS-GHAI/MERS 00. et aL 

(Circuit Court, D. New Jersey. June 12, 1911.) 

L Patents (§ 828^) — Vaxjditt Asqo Infbinokmbnt^Elsctiucal Tbarslatino 
Device. 

The Armstrong and Woodbridge patent. No. 726,301, for an electrical 
translating deyice, was not anticipated and discloses invention; also, 
held, on the evidence, not void for prior public use and infringed. 

2. Evidence {§ T7*) — Presukptions— Failure to Call Witness. 

On an issue as to an alleged prior use of a patented device, the fttct 
that defendant has faUed, without cause shown, to take the testimony of 
the person best qualified to testify with intelligence and accuracy on the 
question, may properly be considered. 

[Ed. Note. — ^For other cases, see Evidence, Cent Dig. | 07; Dec. Dig. 
i 77.*] 

8. Patents (| 250*) — Contbibutobt Infbinoembnt. 

A corporation which manufactured under contract an electrical trans- 
lating device which in operation infringed complainant's patent held, on 
the evidence, chargeable with contributory infringement 

[Ed. Note.— For other cases, see Patents, Cent. Dig. U 400-402; Dec 
Dig. § 250.* 

Contributory infringement of patents, see notes to Edison ElectHc L. 
Co. V. Peninsular Light, P. & H. Co., 43 C. C. A. 485; -fflJollan Co. v, 
Harry H. Juelg Co., 86 a a A. 206.] 

In Equity. Suit by General Electric Company against the Allis- 
Chalmers Company and others. Decree for complainant 

L. F. H. Betts and Ramsay Hoguet, for complainant. 
Thomas F. Sheridan, Clifton V. Edwards, and Lawrence K. Sager, 
for defendants. 

•For oUiar esiat ■•• Mm* topic A I vfntMmu In Doo. A Am. Dlgi. 1907 to dato, A Bop'r Xii4«im 
• lODF^lO 
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CROSS, District Judge. [1] This suit in equity is for an injunc- 
tion and accounting for alleged infringement of letters patent No. 
726,391, for an improvement in means for varying delta-connected 
voltages, issued April 28, 1903, to Armstrong and Woodbridge, as- 
signors to the complainant. The only claim involved is No. 1, which 
is as follows: 

*The combination of a plurality of translating deviees connected in delta, 
interior taps from said devices, and a plurality of conductors constituting a 
multiphase system of distribution connected to said taps." 

The patentees describe the object of their invention in the following 
language : 

"This' invention relates to electrical translating devices which are connected 
in delta and has for its object the provision of means whereby fractions' of 
the maximum voltage may readUy be obtained without changing the connec- 
tions between the several translating devices. We accomplish the desired 
result by bringing out interior taps from a plurality of translating devices 
permanently connected in delta and connecting the conductors of a multi- 
phase system to the said taps or to certain of them. By an 'interior* tap is 
meant one which is not at an extremity of a winding. The devices may 
thus be connected in such manner as to produce a resultant voltage which is 
a fraction of the maximum, and by providing a number of taps from each 
device and famishing switching mechanism to connect the conductors to 
different sets of taps successively various values of voltage may be obtained. 
We have chosen to illustrate our invention in connection with transformers 
in 'a tGree-phase system ; but it may be applied to other translating devices 
and to a system of any number of phases. When we speak of windings as 
connected in delta, we do not intend to limit ourselves to three-phase con- 
nections, but mean to include any similar connection of any number of phase.*' 

It thus appears that the patent describes a combination of elements 
by which full and fractional voltages adapted to starting and operating 
rotary converters are obtained "without changing the connections 
between the several translating devices" or transformers, which serve 
to raise or lower the voltage of the current. The transformer consists 
of an iron core, a coil of wire around the iron core, called the 
"primary" coil, which receives the electrical energy to be transformed, 
and a second coil of wire also around the iron core, called the "sec- 
ondary" coil, which delivers the transformed energy. An alternating 
current system involving but a single pair of wires is called a "single 
phase" system. When more than one current is utilized, the system 
is called a "polyphase" system. The ordinary polyphase system is 
the three-phase system, in which three transmission wires are used, 
and in which there exists three phases of current in the system, which 
do not attain their maximum values at the same time, but are dis- 
placed, or out of the phase, so that their maximum values are succes- 
sively attained. The Armstrong and Woodbridge patent involves a 
polyphase system connected in delta as contradistinguished from the 
star or Y connection. In the delta connection the coils are connected 
end to «id, forming a closed circuit, while in the star or Y connection 
three ends of the coils are connected to a common point, and the 
other ends of the coils to the conducting wires of the circuit The 
complainant charges the defendant, Allis-Chalmers Company, with 
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contributory infringement of the patent in suit, by reason of its man- 
ufacture and sale of an apparatus to the Ft. Wayne & Wabash Val- 
ley Traction Company, designed and intended by said defendant for 
use in the manner specified in die patent in suit, and which was in- 
stalled at one of the substations of the traction company at or near 
Logansport. In modem practice in long-distant railway systems, the 
electrical energy is generated in the form of an alternating current 
at high voltage at a central station and then delivered to substations 
along the line, where the alternating current is converted by appro- 
priate apparatus into direct current of suitable voltage, for supply 
to the wire of a trolley car system for operative use. The method 
just indicated was that adopted and applied by the traction company 
above mentioned. Much might be added to what has been said with 
respect to the method above indicated, but it seems unnecessary,, 
notwithstanding counsel of both parties have furnished elaborate 
and instructive briefs in relation thereto, for which the court is much 
indebted. As already indicated, the rotary converter is a machine 
used for changing an alternating current into a direct current, and 
consists of two parts, an alternating current motor driven by the alter« 
nating current supply, and a direct current dynamo, which, in turn,, 
is driven by the alternating current motor, which generates a direct 
current to be supplied to the trolley wire. The alternating current 
motor of the rotary converter is a synchronous machine; that is,, 
it must operate at the same speed as the generator at the distant 
generating station. This is necessary in order to avoid shock and 
possible breakage to the mechanism when connection is made between 
them; hence, the synchronous motor or converter must be started 
from rest and speeded up to the speed of the distant generator before 
being connected therewith. In other words, they must be in step 
wheui the connection is made. Since the rotary converter operates 
both as an alternating current motor and as a direct current dynamo, 
it is necessary that some means be provided to. start the converters 
at the substation, and get them up to synchronous speed with the 
distant generator, and it is claimed for the patent in suit' that it does 
this in a simple, cheap, safe, and automatic way "by bringing out 
interior taps from a plurality of translating devices, permanently con- 
nected in delta, and connecting the conductors of a multiphase system 
to the said taps or to certain of them. By an 'interior tap' is meant 
one which is not at an extremity of a winding." The complainant's 
expert, speaking on this point, says: 

'That the Interior taps of the patent in suit are never at the extremitieB of 
windings and by means of said taps, variable voltages are obtained without 
altering the number of effective turns; that is, without cutting in and out 
turns, and thus without changing the voltage conversion ratio/' 

That is to say, it is claimed for the Armstrong and Woodbridge 
combination that all of the turns of all of the secondaries are in 
effective use all of the time, whether half or full voltage is desired, and 
that this constitutes a radically new system. When half voltage is 
desired, the patentees combine one half of one secondary with the 
next succeeding half of the other secondary, but continue nevertheless. 
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to use all the turns of all the secondaries. This idea is expressed 
clearly, but somewhat more in detail, in the brief of counsel for the 
complainant, as follows : 

"Armstrong and Woodbridge's new combination consists in (1) permanently 
connecting the secondaries of the three transformers in delta and (2) 
providing 'interior' taps from each of these permanently connoted secondaries 
leading to (3) a suitable switching apparatus. (4) The permanently con- 
nected ends of the secondaries of the three transformers are connected to the 
same switching apparatus, and (5) the rotary converter or motor to be 
started is also connected to the switching apparatus. 

**An operator by manipulating the switching apparatus can first allow a 
fraction of the full voltage to pass into the rotary converter or motor by 
merely moving his switch so tiiat the contacts of tbe switch for the interior 
taps are in position. 

"But in doing so all of the turns of all the secondaries are In use and are 
co-operating together to produce half voltage. When the rotary converter 
- or motor has attained speed, the only thing that the operator has to do is 
to throw the switch so as to connect the contacts for the full voltage. 

*'Here again all of the turns of all the secondaries are in use but they 
have been combined together in a different way. 

"The Armstrong and Woodbridge patent shows for the first time a system 
whereby lower voltages than the full voltages can be obtained from trans- 
formers or other translating devices, without changing the conversion ratio 
by cutting in or out a number of turns of either the primaries or the secon- 
daries of each transformer." 

During the entire operation the ends of the secondary of the trans- 
formers are "permanently connected in delta," and the circuit is 
not opened for obtaining either fractional or full voltages. This seems 
to be admitted by the defendant's expert, as will appear from the fol- 
lowing question and answer : 

*'Q. That is, they mean by permanently connected In delta the secondary 
coils shall be connected one to the other so as to form a ring at all times, 
whether the voltage on the consumption circuit be maximum secondary voltage 
or less than maximum ; is that correct? A. I understand this to ne the 
meaning of the specification, as interpreted by the drawings of the patent" 

In the prior art fractional voltages were secured either by increasing 
the number of turns of the primary of the transformer or decreasing 
the number of turns of the secondary of the transformer. This the 
patent in suit does not do, and hence avoids any change of ratio be- 
tween the number of turns in the primary and secondary windings. 
By its method the circuit is not opened, nor is the number of effective 
turns varied. 

It is contended, however, on behalf of the defendants that the 
patent in suit discloses nothing new, and that in view of the prior art 
Armstrong and Woodbridge did no more than any one skilled in the 
art would instinctively have done, and to sustain their position have 
cited and discussed a ntmiber of prior patents, some of which belong 
to the single phase, some to the two phase and some to the three 
phase system. It is apparent that the apparatus of 'the single phase 
and two phase systems can have but little relevancy, since the patent 
in suit relates to translating devices, permanently connected in delta, 
which implies at least a three-phase system. The patents of those 
groups do not therefore show the method of Armstrong and Wood- 
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bridge; and, while interesting as showing the progress of the art, 
they are not deemed worthy of protracted discussion. It may, how- 
ever, be said of them in general that they show means of obtaining 
variable voltages by cutting turns in and out and thereby changing 
the conversion ratio, but do not, as just stated, relate to a delta con- 
nected transformer. The defendants insist, moreover, that there was 
no invention involved in making the connection in delta after it had 
been for a long time adopted and used in the Y-connection. This 
was likewise the opinion of the examiner in the Patent Office when 
the application for the patent in suit was under consideration by him, 
but, after argument by counsel and after a challenge by them to show 
a single instance where such a change had ever been made, he yielded 
the point and allowed the patent. This of itself is entitled to much 
weight in the resolution of the question now presented. One or two 
prior patents did, however, suggest that the connection might, if de- 
sired, be made in delta instead of in Y, but they neither did it, nor 
did they point out a way by which it might be done. 

The first patent which will be specifically considered is a Swiss 
patent. No. 18,142, to Brown, Boveri & Co. In this case we have a 
Y-cfonnected transformer, providing for a variation of secondary 
voltages, which, as the patentees in their specification say, "is best done 
by cutting in or out turns of the secondary winding." The defend- 
ant's expert admits that this is the case, and that by means of the dif- 
ferent taps a number of sections of the coils in the secondary circuit 
are varied. This is his language : • 

"The arrangement of the colls and their connections Is shown In Fig. 
5 of the patent. It will be seen that a number of interior taps are brought 
out from each coll, and that contact devices operated by the switch shown 
in the other figures of the drawings make contact with different taps, and 
thus vary the number of sections of the coU In the secondary circuits." 

He claims, however, that this is done by the use of "interior" taps 
as described in the patent. The taps as used, however, are at the ex- 
tremities of the effective turns of the windings, whereas in the patent 
in suit the taps are interior taps which are not placed or used at the 
extremities of windings, or of effective turns of windings. 

A German patent. No. 75,361, of 1894, also shows a .Y-connected 
system in which the voltage is varied by cutting in and out turns of 
the secondary. Mr. Woodbridge, one of the patentees of the patent 
in suit, speaking of this German patent, says that it shows a Y-con- 
nected compensator for starting purposes exactly the same as the 
compensator which the complainant had used prior to the application 
for the patent in suit. It is, moreover, like the Swiss patent above 
mentioned, in that both change the conversion ratio of the windings 
cutting in and out turns thereof, which cannot be done if the trans- 
formers are permanently connected in delta. Of the Lamme, British 
patent No. 20,383, it is sufficient to say that this operates in the same 
manner as die Swiss and German patents just referred to. The 
Scimens Bros. & Co. patent. No* 6,058, of 1898, consists of a Y-con- 
nected system which obtains a change in phase without changing the 
voltage, but does it by cutting out turns. The distinctions between 
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it and the patent in suit are summed up by one of complainant's ex- 
perts in the following language: 

"On the other hand, in the Seimens apparatus, the transformer secondary 
windings are Y-connected, and provided with taps located at suitable points 
thereon, from which three-phase secondary voltages, not of variable, but of 
invariable value or amplitude, are obtained, the location of the taps on the 
windings being so chosen, and the switching mechanism for connecting dif- 
ferent sets of taps with the distributing conductors so designed, as pur* 
posely to obtain a shifting in phase of the three-phase voltages, as a whole, 
without changing their amplitude; and in accomplishing this result, the 
number of effective turns in the windings in respect to the distributing con- 
ductors to which the secondary voltages are applied, is altered, and also the 
conversion ratio." 

The Rice patent, No. 508,839, operates as a single-phase apparatus. 
It obtains six independent single-phase currents from a three-phase 
system. The defendant's expert admits that it differs from the patent 
in suit, in that the "taps" are not connected to form a three-phase 
system of distribution, although he adds that the art at the time knew 
how such connection could be made. It divides one single-phase 
voltage into two equal half voltages in phase with each other. In the 
patent in suit fractional voltages, as .shown by complainant's expert, 
are obtained by combining the voltages as delivered from the trans- 
formers out of phase with each other to give a resultant voltage 
which is not the arithmetical sum or difference of the two component 
voltages. This the Rice patent does not do. 

The Steimetz patent. No. 6^,008, also shows a Y-connected trans- 
former, and obtains half voltage by cutting in and out turns in the 
secondaries, and thereby altering the conversion ratio. This is dis- 
closed by the specification, which reads: 

"In order to vary the electromotive force of the direct-current terminals 
of the converter, I may, if desired, arrange the transformers so that their 
ratios of conversion may be varied. For this purpose each of the secondaries 
is provided with suitable switching mechanism for varying the number of 
effective turns." 

Its inventor was an expert witness in the case on behalf of the 
complainant, and, speaking of his patent, says : 

•This.patept shows novel features of systems of distribution by rotary 
converters comprising the operation of such converters as six-phase machines 
and the variation of their voltage by changing their supply voltage by means 
of varying the number of effective turns of the supply transformer; that is, 
using all their turns or only a part thereof." 

This is substantially admitted by the defendant's expert Dr. Duncan, 
as will appear from the following question and answer : 

"Q. And in going from low to high voltage in the connections shown ip 
Fig. 1 of the Steinmetz patent the ratio ot conversion and the number of 
effective turns is changed when the switches are moved from one position to 
the other; is that not a fact? A. Yes." 

The Spence patent. No. 6,774 of 1900, is claimed by the complain- 
ant to be too late, in that it was not sealed until some months after 
the date of the Armstrong and Woodbridge invention, and that it 
did not become effective until sealed. Ireson v. Pierce (C. C.) 39 
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Fed. 796, 798; Railway Register Co. v. Broadway, etc., Railway Co. 
(C. C.) 26 Fed. 522, 526. But, irrespective of the* question of priority, 
it will be found upon examination that it does not show means for 
varying secondary voltages. It does not show translating devices 
connected in delta and furnished with interior taps for obtaining 
variable-delta connected voltages. In so far as it does or could vary 
the secondary voltages, it would be done by cutting in and out turns 
as in other Y-connected transformers. The patent in suit clearly 
shows invention. The prior art led away from its method. That art 
obtained fractional voltages by cutting in and out turns in the secon- 
dary windings thereby changing the conversion ratio. This was true 
of both the single-phase and two-phase systems, and the same method 
was naturally adopted and followed in the three-phase system. Vari- 
able voltages in the secondaries of transformers were obtained in 
the prior art, but they were not obtained from secondaries "perma- 
nently connected in delta" through a combination which used all of 
the turns of all of the secondaries all of the time as does the patent 
in suit. What might naturally have been expected in the development 
of the art is well, and I think truly, expressed by one of the complain- 
ant's experts as follows: 

''What, tben, would be the natural or obvlpus method pursued by an engi- 
neer in connection with a three-phase system' prior to Armstrong and Wood- 
bridge? The answer obviously is that he would vary the secondary voltage 
by cutting in and out turns of the secondary windings and changing the 
conversion ratio, as was done in the prior single-phase and two-phase sys- 
tems. In order to do this, obviously the engineer would not naturally per- 
manently connect the secondary windings in delta, but would choose or select 
, a connection of the windings, such that the method of cutting in and out 
' turns and changing the conversion ratio could be used. This connection 
is the star or Y-connection, because, if it were used, then the length oT the 
secondary windings could be varied by cutting off more or less from the ex- 
tremities of the Y, as I have previously explained. The engineer of that 
period was obliged to say to himself, *If I wish to cut out turns from 
the end of a winding, obviously I must use a winding that has an end,' which 
would, of course, preclude the possibility of the idea of using a winding 
permanently connectied in delta, occurring to him. And this is exactly what 
the different engineers and inventors did." 

Application for the patent in suit was made December 16, 1901, 
but it is claimed on behalf of the complainant that the invention was 
made and reduced to practice several months prior thereto. Both the 
patentees have so testified, and their evidence is supported by that of 
several others to whom they disclosed it in August, 1900. A sketch 
is in evidence which is shown* to have been made by Mr. Armstrong 
as early as August 25, 1900. That drawing is signed by him as of 
that date, and his signature witnessed by one Barry, who testifies that 
the invention was disclosed to him on that date, and that he then 
witnessed Mr. Armstrong's signature. Two days afterward, the in- 
vention was disclosed to a Mr. Davis of the General Electric Company^ 
who swears that he then with the stamp of that company imprinted 
thereon the following inscription: "Received, General Electric Com- 
pany, August 27, 1900, Albert G. Davis, Patent Department"— 
and, further, that he, Davis, wrote on it the following in- 



Digitized by 



Google 



152 190 FEDERAL BEPOBTBB 

scription, 'Docket," with the following words added, "scheme for 
Variable secondary for delta transformers, Armstrong and Wood- 
bridge." He explains that the word "docket" was written as an in- 
struction to one of his subordinates to docket the case, so that an ap- 
plication for a patent might be prepared. Furthermore, the docketing 
clerk or chief clerk, one Hull, swears that he wrote on the sketch 
the following, "D. 1839, B. B. Hull, 8—28, 1900." The date of in- 
vention is further shown by important contemporary correspondence. 
The testimony thus given by several witnesses is so clear and explicit, 
and so well supported by documentary evidence, as to establish the 
fact that the invention was made and disclosed as early as August 25, 
1900. 

[2] The defendants daim, however, to have shown a prior use of 
the Armstrong and Woodbridge invention at Salt Lake City some 
time in 1898 or 1899 at the East side station of the Union Light & 
Power Company. This claim is sought to be established by the testi- 
mony of three witnesses. That of one of them is, however, quite in- 
consequential. He was in 1898 or 1899 little more than a laborer. 
In 1897 he was a groundman or laborer, and after that until well along 
in 1899 a lineman and lamp trimmer. Moreover, his testimony upon 
the point in dispute has but little bearing, and that of an indirect 
nature. Another of the witnesses testifies that in 1898 he was fore- 
man of the line gang, and subsequently superintendent of construc- 
tion for the above company. The person who w^s at the time its 
chief engineer was not called as a witness by the defendant, although 
it had sought and obtained permission of the court for that purpose. 
This circumstance is worthy of mention, since he of all others would ^ 
seem to be the person who could have best and most intelligently and 
accurately testified in relation to the matter. Standard Sanitary Co. 
V. J^L. Mott Iron Works (C. C.) 152 Fed. 635; s. c. on appeal, 159 
Fed. 135, 86 C. C. A. 325. 

But considering such evidence as appears, and even assuming that 
to some extent it discloses a use of the apparatus of the invention, 
which, however, is denied by several witnesses, it falls far short of 
that clear and convincing testimony which the law properly demands 
for the establishment of a prior use. It does not show with definite- 
ness when or how long the apparatus in question was in use. One of 
the witnesses says nothing upon the point, another "through that 
winter ( 1897) I believe about a year," and the third, "I can't remem- 
ber now, the exact time, but some months." This testimony is con- 
sistent with, and might appropriately be referred to, an abandoned 
experiment; for, having once installed the apparatus in connection 
with a light and power plant, it is altogether unlikely that, if success- 
ful, it would have been so soon removed. Moreover, such facts as 
do appear in that connection are denied by the testimony of several 
witnesses, covering the entire period of the alleged use. This testi- 
mony is so at variance with that of the defendants' witnesses as ma- 
terially to weaken, if not destroy, its probative force. Considering 
the entire evidence, it is insufficient to warrant the court in finding 
the existence of the alleged prior use. The main fact is left in 
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uncertainty, A prior use has not been established beyond a reason- 
able doubt. Almost any patent could be defeated if such evidence 
as here submitted were deemed adequate for the purpose. The con- 
clusion thus arrived at renders it unnecessary to consider thei alleged 
prior publication which appeared in the American Electrician in July, 
1901. Upon the whole case I think the first claim of the patent in 
suit is Valid. 

Moreover, under the evidence, it is established that the installation 
at the Logansport substation of the above-mentioned traction com- 
pany infringes the same claim. This could hardly be seriously dis- 
puted, and indeed is not, as appears from the following question and 
answer taken from the testimony of the defendant's expert: 

"Q. Does the combination of apparatus shown in complainant's exhibit 
sketch of Logansport substation contain the following elements in combina- 
tion: A plurality of translating devices connected in d^ta, interior taps in 
said devices, and a plurality of conductors a multiphase system of distribu- 
tion connected to said taps? A. Although the apparatus of complainant's 
exhibit sketch Logansport substation differs in detail from the apparatus 
shown in the drawing of the Armstrong and Woodbridge pat«it, yet 1 con- 
sider that It contains the elements in combinaltion recited in your question." 

[3] The only question remaining for consideration therefore is 
whether the defendant AUis-Chalmers Company is guilty of contrib- 
utory infringement in furnishing that apparatus wjth the intent that 
it should be installed and used in the manner above indicated. At 
this point it should be stated that for the purpose of this case it was 
admitted by counsel of the respective parties that in March, 1904, 
the defendant AUis-Chalmers Company acquired the ownership of a 
majority of the capital stock of the defendant Bullock Electric Man- 
ufacturing Company of Ohio; that it then acquired, and now has, 
control of all the property rights, assets, business, good will, plant, 
. factories, tools, machinery, and stock on hand of that company, that 
since that time it has continuously controlled, operated, and conducted 
the plant and business of that company as the electric department 
of its own business, that in exercising its ownership and control of 
that company it authorized, directed, and controlled the manufacture 
and sale of the apparatus, the manufacture and sale of which is 
charged to be an infringement herein, and that it controls and directs 
the defense of this suit and is paying the expenses thereof. At the 
request of the complainant's counsel, counsel for the defendant also 
produced a contract subsequently offered in evidence between the 
Bullock Electric Manufacturing Company of Ohio, and the above- 
mentioned traction company, dated April 2, 1904, and it was there- 
upon further stipulated by counsel that in pursuance of that contract 
and between its date and the time of the filing of the bill of complaint 
herein it supplied the Ft. Wayne & Wabash Valley Traction Company 
with the apparatus called for by said contract, which apparatus was 
subsequently installed at the Logansport substation of said traction 
company; that the rotary converter described in said contract bore 
two name plates, each of which, besides other matters, had stamped 
thereon the name of the Bullock Electric Manufacturing Company, 
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Cincinnati, Ohio. The superintendent of power of the above-men- . 
tioned traction company was called as a witness for the complainant, 
and testified that when it was decided to install the apparatus in ques- 
tion bids therefor were solicited from the General Electric Company 
and the Bullock Electric Manufacturing Company of Ohio, that bids 
were submitted by those companies, and that of the Btdlock Company 
was subsequently accepted. 

The complainant also produced as a witness the chief engineer of 
the Bullock Electric Manufacturing Company, and who was the chief 
electrical engineer of the Allis-Chalmers Company, who testifed that 
the Bullock Electric Manufacturing Company of Ohio furnished a 
rotary converter and three transformers for the traction company 
for installation at its substation at Logansport, which rotary con- 
verter and transformers were designed in his department and under 
his direction. He also produced drawings showing the interior con- 
struction and corinections of the transformers, and admitted that 
the rotary converter and transformers were to be used together, and 
further in relation to such use gave the following testimony : 

*Tlie high-tension connections of the three transformers, as well as the 
low-tension connections are made In delta. The low-tension connections are 
divided in the center and from those center points connections lead to the 
three terminals of the double throw three pole switch; the other three ter- 
minals of this switch being connected to the main terminals of the transform- 
ers. The Joint terminals of the double throw three pole switch are connected 
to the slide rings of the rotary converter. Q. What was the purpose of such, 
arrangement? A. The purpose of the arrangement is to reduce the voltage at 
starting by means of the intermediate terminals already referred to." 

He also produced under subpoena duces tecum a blueprint drawing 
taken from the miscellaneous files of the Bullock Company, which 
drawing was marked, "Diagram of Connections Railway, Shunt 
Wound Rotary Converters, Bullock Elec. Mfg. Co. Apr. 22, IPOt-.'*^ 
A comparison of that diagram with one showing the installation at 
the Logansport substation shows that the apparatus and method of 
connection were substantially the same. Indeed, the superintendent 
of the traction company testified that the blueprint represented the 
installation made at the Logansport substation. The defendant's 
superintendent, however, disclaimed all knowledge of this drawing 
other than that it was not made under his direction, but, when asked 
the following question, "As an engineer you know that this drawing 
could only have been made for the purpose of instructing those who 
were wiring this plant (Logansport), how the connections should be 
made, do you not?" answered, "Yes," but some time later said that he 
should have qualified his answer by saying, "This or any other plant." 
He was manifestly an unwilling witness, and his answers were fre- 
quently captious, if not evasive, and lacking in that frankness which 
begets confidence in the sincerity of a witness. Moreover, the com- 
plainant has shown by expert testimony apparently uncontradicted 
that the apparatus called for by the contract between the Bullock 
Company and the traction company could be combined only by fol- 
lowing the method of the patent in suit. 
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Without reference to other testimony, it is concluded that the (ie- 
fendarit Allis-Chalmers Company, through the Bullock Company of 
Ohio, manufactured and sold to the traction company the infringing 
apparatus in question, with the intent and purpose that it should be 
connected and used at Logansport in the manner that it was, and that 
in so doing it became, and was, guilty of contributory infringement 
of claim 1 of the patent in suit. 

No proofs have been offered against the Bullock Manufacturing 
Company of Ne.w Jersey, a defendant, and, since the Bullock Manu- 
facturing Company of Ohio was not served with process and has not 
appeared herein, the bill of complaint will, as to those defendants, 
be dismissed, while as to the defendant Allis-Chalmers Company a 
decree in favor of the complainant will be entered pursuant to the 
prayer of the bill. 



COMBUSTION UTILITIES CORPORATION et al. v. WORCESTER 
GASLIGHT CO. 

{Clrcalt Court, P. Massachusetts. August 8, 1911. Defendant's Petition for 
Rehearing, August 26, 1911«) 

No. 527. 

1. Patents (8 328*) — ^Validity and Infringbment— Peocess of Reguultinq 
Tempebature of Combustion in Gas Pboducebs. 

The Doherty patent, No. 829,105, for a process of regulating the temper- 
ature of combustion in gas producers by iBtroduclng to the grate a mix- 
ture In definite proportions of the waste products of combustion, includ- 
ing carbon dioxide, and of air. at a designated temperature for the pur- 
pose of reducing the temperature of combustion and preventing the for« 
mation of clinkers, was not anticipated and disposes invention. Also, 
held infringed as to claims 7, 10, and 13. 
^ l^ATENts (§ 27*) — Validity— Theory on Qpebatiow. 

Whatever may be the correctness of the theory of operation of a pat- 
entee if a new application of old means is sufficiently described to enable 
those skilled in the art to produce a new and useful result, it is enough 
to sustain the patent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. f § 31, 32 ; Dec. Dig. 
§ 27.*] 

3. Patents (§ 328*) — Validity and Infringement-Combustion Regxti^ator 

FOR B\rRNACES. 

The Doherty patent, No. 844,504, for apparatus for regulating combus- 
tion in furnaces, claim 3, is for a true combination, was not anticipated, 
and discloses Invention ; also, held Infringed. 

Defendant's Petition for Rehearing. 

4. Patents (| 315*) — Suit for Infringement— Rehearing. 

The discovery after final hearing and decision in an infringement suit 
of another patent claimed to anticipate the one in suit, particularly where 
it was referred to in defendant's record and brief, is not a sufficient 
ground for reopening the case. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 315.*] 

In Equity. Suit by the Combustion Utilities Corporation and oth- 
ers against the Worcester Gaslight Company. On final hearing. De- 
cree for complainants. 

«For otbtr cases see same topic & 9 numbbb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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Harold Binney and Odin Roberts, for complainants. 
John H. Roney and Macleod, Calver, Copeland & Dike, for defend- 
ant. 

BROWN, District Judge. The bill charges infringement of two let- 
ters patent to Henrjr L. Doherty; No. 829,105, August 21, 1906, for 
"process of regulating the temperature of combustion in gas produc- 
ers," claims 7, 10, -and 13; and No. 844,504, February 19, 1907, for 
"apparatus for regulating combustion in furnaces," claim 3. 

[1] The Doherty process of regulating the temperature of combus- 
tion has as its object to prevent or minimize the formation of clinkers 
in the furnace and secure a saving in fuel. The formation of clinkers 
can be obviated by maintaining the combustion at a temperature lower 
than that required for the formation of the slag or flux. 

Water and steam were used to reduce temperature and minimize the 
formation of clinkers, but with objectionable features. The Doherty 
invention does away with the use of steam and water. Instead, he 
says : 

"I Introduce into the bed of Incandescent carbonaceous fuel a decomposable 
gas, preferably carbon dioxide (CO2), which may be used either alone or 
mixed with other gases. * * ^ I have discovered that the temperature 
throughout the entire incandescent bed of fuel may be kept down to a point 
at which clinkering will not occur, by utilizing the heat absorbing effect oc- 
curring in the disassociation of the carbon dioxide/' etc. 

Doherty returns to the grates a part of the waste products of com- 
bustion, mixed with air, with the purpose and effect of a regulation of 
temperature so that slag is not formed. 

The claims of the process patent in suit are: 

"7. The hereinbefore-described process of making combustible producer gas, 
which consists in conducting combustion within a deep fuel bed by means of 
air and carbon dioxide, regulating the proportion between the quantity of air 
and carbon dioxide introduced into the producer, and regulating the amount 
of such mixture of air and carbon dioxide so as to avoid objectionable Blag- 
ging of the fuel and conducting said gas unbumed to the point of use." 

"10. The herein-described process which consists in making producer gas 
from a deep bed of fuel with a draft current containing oxygen, nitrogen, and 
carbon dioxide and proportioning the carbon dioxide with reference to the 
temperature of the draft and the slagging qualitieis of the fuel to determine 
and maintain the temperature equilibrium occurring between the heat pro- 
duced in the fuel bed by the reaction of the free oxygen and carbon mainly 
to produce carbon monoxide and the heat absorbed by the endothermic and 
physical actions at a temperature below the objectionable slagging or clinker- 
ing temperature of the fuel." 

"13. The herein-described process of regulating and controlling combustion 
in making producer gas, which consists in conducting combustion of oxygen 
and carbonaceous fuel mainly to produce carbon monoxide in the presence of 
carbon dioxide, and in maintaining the temperature equilibrium occurring be- 
tween the heat-producing and the heat-absorbing actions in the fuel bed at 
a temperature below the objectionable clinkering temperature of the fuel by 
introducing to a deep bed of the fuel a draft essentially of air and products 
of combustion and by so regulating and proportioning the ratio of products 
of combustion and air with reference to the temperature of the draft and the 
slagging qualities of the fuel, substantially as described, as to limit the tem- 
perature as aforesaid," 
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The practical success of this process or method and its value in ob- 
viating the production of clinkers and in saving fuel is established by 
convincing testimony. 

The defendant, however, sets up anticipation by the prior art, and 
further contends that, if not fully anticipated, the difference from the 
prior art is so slight as not to involve the exercise of the inventive 
faculty. The defendant contends that, as a gas producer is an appara- 
tus in which a combustible gas is generated from the slow and incom- 
plete combustion of carbonaceous fuel, it is the familiar knowledge of 
the ordinary workman that in operating a gas producer he is not to 
treat it like- a coal stove for the production of heat, with the conse- 
quent consumption of coal, but on the other hand is to keep the tem- 
perature of his producer as low as is possible, and thus save fuel ; or, 
in other words, treat the producer as a distilling apparatus rather than 
a stove. 

But this in no wise detracts from the novelty of the Doherty process. 
Though the specification says : 

'The formation of cllDkers can be obviated by maintaining tbe combustion 
at a temperature lower than tbat required for the formation of the slag or 
flux" 

— this is referred to, not as a discovery, but as knowledge familiar to 
those in the prior art who employed water and steam to reduce the 
temperature of tihe fuel, and thus minimize the formation of clinkers. 

The question of the novelty and patentability of the process de- 
pends upon the means employed by Doherty to reduce the temperature 
and the advantage over former means. The defendant contends that 
the prior art discloses the use of a draft current composed of air and 
carbon dioxide, i. e., the waste products of combustion, and cites spe- 
cially in its brief the following patents : British letters patent No. 16,- 
207, of 1890, to Frederick Siemens; British letters patent No. 4,644, 
of 1889, to the same inventor; British letters patent No. 20,083, of 
1889, to the same inventor; United States letters patent No. 209,554, 
of 1878, to Eustis; United States letters patent No. 451,612, of 1891, 
to Biederman & Harvey; United States letters patent No. 442,600, 
of 1890, to the same inventor ; United States letters patent No. 468,- 
834, of 1892, to Frederick Siemens; United States letters patent No. 
468,835, of 1892, to the same inventor; United States letters patent 
No. 692,257, of 1902, to B. E. Eldred. 

The complainant concedes that the use of the products of combus- 
tion for the purpose of economy by restoring heat to the fuel bed was 
well known in the prior art. We may assume for the purposes of this 
case that it was old to return to the grate carbon dioxide, or the waste 
products of combustion, for the sake of the heat brought to the fuel 
bed, and that it was also old to introduce air to the grates together 
with the heated products of combustion. There is still to be consid- 
ered the practical difference between heat production and heat regula- 
tion. 

Heat regulation by draft regulation is, of course, obvious ; but Do- 
herty goes beyond this. His process clearly shows the conception of 
temperature regulation by a definitely regulated mixture of air and 
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products of combustion admitted to the fuel bed, for the definite pur- 
pose of operating a gas producer at a temperature lower than the slag* 
ging or fluxing point ; or, as Doherty expresses it : 

"The Invention consists of a process of employing carbon dioxide for regu- 
lating the temperature of combustion in a gas producer furnace for heating 
retort ovens or other purposes." . 

Assuming that when, in the prior art, waste products were returned 
to the grate, the carbon dioxide did have the effect of reducing tem- 
perature, yet there was, so far as I have been able to learn from ,the 
prior patents, no one before Doherty who so employed this tempera- 
ture-reducing effect of the waste products of combustion; or so rege- 
lated the proportion between such products and air, as to maintain a 
temperature suitable for a gas producer and such as practically ob- 
viated the formation of clinkers — a defect which previously was con- 
sidered unavoidable and put up with as a necessary evil. 

It is expressly conceded by defendant's expert that none of the 
patents of the prior art contains any direct statement regarding slagging 
or clinkering the fuel. There is no disclosure that anticipates Doher- 
ty's statement of what could be accomplished in heat regulation by the 
means described. 

The complainant's propositions that prior to the inventions in suit 
clinkering was accepted as an unavoidable evil in furnaces and gas 
producers; that the only means previously employed to mitigate this 
was water or steam ; and that the Doherty process both obviates the 
use of water or steam and so thoroughly prevents clinkering that the 
necessity of removing clinkers and of the accompanying chilling of the 
furnace by the admission of cold air is obviated — require careful at- 
tention. 

It is true that Mr. George H. Benjamin, defendant's expert, testi- 
fies to a series of tests of the Biederman & Harvey construction for 
the purpose of determining the best temperature to prevent clinkering, 
and the best proportion of products of combustion and air for various 
purposes, and that there was no diflBculty in operating the Biederman 
& Harvey furnace without the production of any perceptible amount 
of clinker. On the other hand, these tests tend to show that what could 
be accomplished in heat regulation by proper proportions of the prod- 
ucts of combustion and of air was not a matter of familiar knowledge 
and was not obvious at the time of these experiments, which were made 
in England in 1884. But the defendant has failed to show that these 
experiments and the knowledge thereby acquired were ever applied 
to practical use, or became a part of the familiar knowledge of the 
practical, art. As this record stands, Doherty produced a new result 
in the art, a practical nonclirikering gas producer furnace, and made 
an important contribution to the art by the disclosure of what could 
be practically accomplished by a new way of applying old means. 

Stated in its simplest aspect, and disregarding the chemical theory 
of what occurs above the grates of a gas producer, it was the discov- 
ery that by introducing to the grate of a gas producer a mixture con- 
taming proper proportions of the waste products of combustion (con- 
taining carbon dioxide), and of air at a suitable temperature indicated 
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in his specification, the gas producer could be practically opera:ted in 
a mannner new to the art and with results of commercial value. 
Of claim 7 Mr. Benjamin says: 

••This claim states the obvious. It is unreasonable to assume that any fur- 
nace manager would operate bis producers so that large quantities of slag, 
objectionable quantities, would be produced." 

But the preponderance of evidence is to the effect that furnaces were 
so operated, and the common use of water and steam is an indication 
that it was not known that temperature could be controlled and main- 
tained below the slagging point merely by the careful use of the waste 
products of combustion mixed with air. 

It is of course easy to say that the cause of clinkering was well 
known, i. e., a high temperature ; that to reduce the temperature would 
be obvious ; and that to control the supply to the grate of air and waste 
products of combustion would be an obvious means of reducing the 
temperature, and thus of preventing clinkering. 

The answer to this is that none of the prior patentees cited disclosed 
this, and that so far as appears none of the many gas producers was 
so operated as to achieve the result which apparently is well recog- 
nized as new and useful in the practical art. 

It follows from a view of the prior art that the defendant in oper- 
ating its gas producer cannot be prevented from using the waste prod- 
ucts of combustion for the purpose of restoring heat to the grates, 
and that the defendant may also introduce air with the products of 
combustion. As it was old in the art to introduce both air and car- 
bon dioxide, the defendant cannot be held an infringer merely be- 
cause of its temperature-reducing effect, ' since such effect was nec- 
essarily involved in the operation of furnaces of the prior art fed by 
air and carbon dioxide. 

Where Doherty departs from the prior art, according to my under- 
standing, is in mixing carefully and in carefully determined proportions 
the products of combustion and air, and in introducing this mixture at 
a moderate temperature, about 700 degrees Fahrenheit, as indicated by 
the specification; the heated mixture restoring some heat and thus 
assisting the generating of carbon monoxide, as in the prior art, but 
without introducing such an amount of heat as to produce the high 
tempera^ture at which slagging occurs. 

[2] Finding, as we must upon this record, that the effect of operat- 
ing a gas producer by such a mixture resulted in the maintenance of an 
even temperature below the clinkering point, and that this was not 
known to those skilled in the art, the theory of the chemical reactions 
occurring within the gas producer is of minor consequence. What- 
ever may be the correctness of the theory of operation if a new appli- 
cation of old means is sufficiently described to enable those skilled in 
the art to produce a new and useful result, that is enough. Diamond 
Rubber Co. v. Consolidated Rubber Co., 220 U. S. 428, 31 Sup. Ct. 
444, 55 L. Ed. 527 (Sup. Ct. of U. S. April 10, 1911). 

The defendant's superintendent, Mr. Barnum, testifies to the neces- 
sity of a very carefully proportioned mixture of the products of com- 
bustion and of air, and to the practical improvement of heat regula- 
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tion thereby. The testimony of this skilled and intelligent witness, 
however, as to the actual chemical reactions which occur in the de- 
fendant's producer, and the apparent divergence of expert opinion as 
to the chemical changes that occur during combustion, raises doubt 
whether the Doherty patents can be regarded as presenting either the 
correct chemical theory of operation or any novelty in the chemical 
changes above the grates. 

To introduce carbon dioxide was not a new conception and as it was 
well known, as conceded by complainant's expert Mr. Queneau, that 
CO* reduced the temperature, we cannot concede that the concep- 
tion of using carbon dioxide as a cooling agent is broadly new in the 
art. 

It was doubtless familiar knowledge that carbon dioxide, a noncom- ' 
bustible gas, had chemically a cooling effect and not a temperature 
raising effect. It is urged by the complainant, however, that in the 
practice of the prior art it was introduced at so high a temperature as 
to offset any cooling effect from chemical reaction. Whether this is 
true with the Biederman & Harvey and Siemens structures and pro- 
cess is not clear upon the patents themselves. 

There is, it must be confessed, great force in tlie defendant's argu- 
ment that in the operation of any furnace, whether supplied with air 
alone or with air and the waste products of combustion, temperature 
regulation is implied, and that when in the prior art the products of 
combustion were supplied to the furnace they were necessarily ac- 
companied by a regulated proportion of air ; in other words, that there 
was necessarily a regulation of the respective amounts of air and of 
carbon dioxide in order to produce combustion and to generate car- 
bon monoxide. 

It is also apparent that in the operation of such furnaces the reduc- 
tion of CO2 to CO is endothermic or heat absorbing, and that wheth- 
er the CO2 was that resulting from combustion in the fuel bed, or 
that introduced in the draft current, the conversion of carbon dioxide 
to carbon monoxide was a cooling process. 

It is fair to say that it is doubtful if the part of the specification re- 
lating to the heat absorption in the reduction of carbon dioxide to car- 
bon monoxide is anything more than the description of chemical reac- 
tions that have necessarily occurred with all types of gas producers, 
whether supplied with a draft of air alone or with both air and car- 
bon dioxide. 

That the improvement in the Doherty process consists merely in reg- 
ulation of temperature through the reduction to CO of that portion of 
CO2 introduced into the mixture seems impossible to establish as a 
fact. To single out as the actual and dominant factor in maintaining 
a low temperature the heat absorption which results from CO2 in- 
troduced in the draft current seems to give a fallacious emphasis to 
a part of what occurs above the grate. 

That there is in a fuel bed operated with a Doherty regulator any 
novel chemical action is not established. The specification was fairly 
criticised by the examiner in this language : 

"Applicant is not the inventor of any exothermic or exothermal or en- 
dothermic or endothermal reactions which may take place in the development 
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or absoniHon of beat In hl3 process. Tbl& is all tbeory, and tbe lenj^tby state-, 
ments therein are unnecessary to a proper understanding of the present in- 
vention." 

As is frequently the case when a patentee attempts ex post facto a 
physical explanation of what he has found by experiment, a collateral 
issue is raised which diverts attention from what is more important — 
the means whereby he effects his result. 

[3] What we are concerned with is the difference between what 
Doherty did and what was done by prior inventors. This may be 
seen by examination of the apparatus patent, No. 844,504, dated Feb- 
ruary 19, 1907, for "apparatus for regulating combustion in furnaces." 
Claim 3 is as follows : 

"In apparatus of the character described, the combination of a gas pro- 
ducer, a combustion chamber, retorts therein, secondary air flues leading to 
the combustion chamber, return flues for products of combustion leading from 
the combustion chamber to the stack and arranged in proximity to the sec- 
ondary air flues, primary air flues leading underneath the grate, an injector 
for conducting air and a portion of the products of combustion from the re- 
turn flues to the grate, and means in addition to the injector for regulating 
the mixture of air and products of combustion." 

The defendant contends that this claim is not for a true combina- 
tion, but for a mere aggregation of devices; a gas producer and a 
retort bench which do not co-operate to produce the result of regulat- 
ing combustion in furnaces. 

It is quite true that the gas producer should be considered by it- 
self, and that references in the prior art are equally valuable whether 
the combustion chambers contain retorts or other articles to be sub- 
jected to heat. The retorts wherein is distilled illuminating gas from 
coal have no function in the production of the gas from the '*gas 
producer." It may be said, however, that the claim is more limited 
in scope than the invention described. The type of furnace shown, 
including a gas producer, combustion chamber, retorts therein, sec- 
ondary air flues leading to the combustion chamber, return flues for 
products of combustion, primary kir flues leading under the grate, 
is well represented in the prior art, and the invention relates to im- 
provements which in the specification it is said "may be applied either 
to the form^of furnace shown or to any other gas producing furnace, 
or they may be applied in connection with furnaces for steam boilers." 

The fact that the element retorts, referring to the retorts wherein 
illuminating gas is distilled from coal, is included in the claim, is an 
insufficient reason for pronouncing the claim invalid as for a mere 
aggregation. The entire structure of the claim comprehends new 
elements applied to a structure of an old type. If in this claim the 
inventor, by including the words "retorts therein," has limited himself 
to a claim for his invention when applied to use in a structure of 
special type, it would be a harsh and unusual construction of his claim 
to say that, because he had unnecessarily limited himself to the use 
of his invention for the purpose of heating retorts, he should lose it 
altogether. 

It is so generally the practice of patent solicitors to draw claims 
for an invention as applied to its most important use, and to file com- 
190 F.— 11 
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bination claims which cover the invention in a* special field of applica- 
tion, that the doctrine of "aggregation" should not be applied to de- 
feat this claim merely because it includes a gas producer and a gas 
bench, with retorts heated by the combustion of gas generated by the 
producer, as well as Doherty's new regulating means, whereby the 
producer gas is generated more economically, and thus the illuminating 
gas is more cheaply generated from the retorts. 

The two elements of claim 3 which require special consideration 
are: 

"An injector for conducting air and a portion of the products of combus- 
tion from the return flues to the grate." 

And: 

"Means in addition to the injector for regulating the mixture of air and 
products of combustion." 

Doherty shows in his drawings two forms of injectors and em- 
ploys the word "injector" in the specification to describe equally an 
injector nozzle supplied with air or steam from a suitable source and 
an injector consisting of a power-driven fan. Though the defendant 
devotes a very considerable part of its brief to insistence that the pat- 
entee should be limited to the nozzle form of injector, and though a 
considerable amount of expert testimony is devoted to that question, 
I think to so limit it would do violence to the patent as issued; and 
I find nothing in the file wrapper which in my opinion amounts to a 
concession by the patentee that he had abandoned the fan injector so 
carefully described and illustrated. The fan type of injector is the one 
used by the defendant and the only one which will require considera- 
tion. 

The fan injector by its motion sucks in the waste gases and also a 
portion of air which is regulated by a damper. The complainant con- 
tends that in view of the prior art nozzle injectors and fan injectors 
were well-known equivalents, and this seems to me clear. They were 
both used for producing motion of the waste products of combustion 
toward the grate. 

The ordinary injector of the prior art was a means of conducting 
the products of combustion, and incidentally perhaps air, to the grate. 
In the prior art also there were means in addition to the injector for 
regulating the amount of air introduced with the products of combus- 
tion. The British patent to Siemens, No. 16,207, which was cited 
against the patentee in the Patent Office, has an injector shown by 
reference to character K, and means in addition to the injector for in- 
troducing more or less air in conjunction with the waste products of 
combustion are shown in a jet K and in doors M, M^, and J. 

Letters patent No. 468,834, to Siemens, February 16, 1892, dis- 
closed similar means in addition to the injector, llie Biederman & 
Harvey patents, numbered 442,600 and 451,612, disclose an injector 
for producing a movement of the waste products of combustion toward 
the grates, and also show means for introducing under the fuel bed 
more or less air. It is fundamental in a device of this character that 
more or less air be fed to the grates or to the fuel bed, and it is evident 
that devices of the injector type for propelling to the grates the waste 
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products of combustion would result in some mixing of the products 
of combustion and air ; but the regulating means are rough compared 
with Doherty's means for close regulation, and indicate no knowledge 
of the value of more exact regulation. 

It must be conceded that the prior art comes very close to the t)oher- 
ty patent in respect to the general features of operating gas producers* 
By analysis of the structures of the prior art it is possible to point out 
one by one elements corresponding to the terms wherein the patentee 
in his claims has set forth his invention. Nevertheless these elements 
are not combined in any structure of the prior art as Doherty has 
combined them in his apparatus. 

While the prior art has injectors, and has means other than the in- 
jector for introducing air, they are not in the same relation and are 
not so arranged as to co-operate, as in the Doherty apparatus, for the 
close regulation of the proportions of the mixture. The importance of 
this is conceded by Mr. Bamum, defendant's superintendent, who says 
that he has always operated defendant's structure with the gases 
thoroughly mixed and diffused. 

In this and in the special manner in which the injector and dampers 
are conjointly used the defendant follows Doherty and not the struc- 
tures of the prior art. 

The defendant's fan injector is accurately described in the lan- 
guage of claim 3 as an injector for conducting air and a portion of 
the products of combustion to the grate, and it co-operates both with 
the damper for the admission of air and with the return fliies, exact- 
ly as the fan injector of the Doherty apparatus patent. 

Whether the capacity of the defendant's producer to operate without 
the production of clinkers is due entirely to the adoption of what was 
taught by Doherty we need not determine. It is enough that this is of 
substantial value in assisting to the result. If the use of shaking grates 
to automatically remove the ash before it is fused to slag is the ef- 
ficient means of preventing clinkering, the defendant is at liberty to 
employ this means alone, without infringing the Doherty patents. If 
it be said that in mixing his waste products and air more thoroughly 
and in introducing the mixture cooler Doherty merely differed in de- 
p^ee from the practice of the prior art, yet this is a difference which 
is more than a mere difference in degree, and is brought into the field 
of invention and of patentability by showing novel and valuable re- 
sults. Diamond Rubber Q>. v. Consolidated Rubber Co., supra. 

Though it may have been well known that slag is produced only at 
a high temperature and can be avoided by a low temperature, appar- 
ently it was not known in the practical art how to approach the max- 
imum temperature desirable in gas producers without overstepping the 
line at which slagging is caused. 

A very protracted and careful examination of the record convinces 
me that Doherty made a meritorious advance in the art; that he was 
the inventor both of an apparatus and of a new process. While there 
is much ground for discussion in that part of his specification which 
relates to the theory of operation, and in his claims, yet it seems rea- 
sonably free from doubt that Doherty's apparatus for regulatinp^ com- 
bustion was a new structure which is not anticipated in the prior art. 
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and that it embodies the discovery that by a definite control of the mix- 
ture of air and waste products of combustion, and by a definite regu- 
lation of the temperature of his mixture, he could accomplish a val- 
uable result which could not be accomplished, and had not been accom- 
plished, merely by using the waste products of combustion and air 
without regard to their exact proportions, the thoroughness of mix- 
ture, and the temperature at which the mixture should be introduced. 
Exact adjustment of these as means to the specific and novel end of 
maintaining temperature within a maximum limit, for the elimination 
of the undesirable slag which accompanies the use of the same means 
not exactly adjusted, and applied without regard to and without at- 
taining this specific improvement, distinguishes Etoherty broadly from 
the prior art. 

While the general resemblance of the means of generating producer 
gas brings the prior art close to Doherty, yet in the specific feature of 
successfully eliminating the formation of slag while operating a gas 
producer, which is the subject of his invention, there is, so far as the 
patents in evidence are concerned, no prior disclosure and no prior 
art with means which resemble Doherty's. 

The defense of noninfringement before the filing of the bill, based 
upon the fact that the plant was operated for about two months by the 
Riter-Conley Manufacturing Company, is, in my opinion, without 
merit. This operation was conducted in accordance with a contract 
whereby the defendant procured the Riter-Conley Company to con- 
struct the plant and to operate it for the purposes of defendant's busi- 
ness. Under such circumstances the defendant is directly responsible 
for the infringement. 

To consider in detail the criticisms of the claims would uselessly 
prolong this opinion. Each claim of the process patent is expressly 
limited by the expression "the hereinbefore-described process," and 
when read in connection with the specification is intelligible, though 
claims 10 and 13 of the process patent are not clearly expressed. 

I find claims 7, 10, and 13 of the process patent, No. 829,105, valid 
and infringed. 

I find claim 3 of the apparatus patent, No. 844,504, valid and in- 
fringed. 

A draft decree may be presented accordingly. ♦ 

Odin Roberts and Harold Binney, for complainants. 
Macleod, Calver, Copeland & Dike and Win. A. Copeland, for Wor- 
cester Gaslight Co. 
John H. Roney, for other defendants. 

Defendant's Petition for Rehearing. 

[4] After filing of an opinion in favor of the complainants, the de- 
fendant files a petition asking that the case be reopened in order that 
it may be permitted to introduce in evidence letters patent to Ellis, 
No. 790,253 ; and also for reconsideration of the case m view of pro- 
ceedings in interference between Doherty, the inventor of the pat- 
ents in suit, and Ellis, wherein it is claimed that certain concessions of 
priority were made by Doherty to Ellis. The discovery, after final 
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hearing and decision, of another United States patent, and particularly 
the discovery of a patent referred to in defendant's record, and spe- 
cifically referred to in defendant's brief, is not, under the circum- 
stances, a sufficient justification for reopening the case. In re Game- 
well Fire-Alarm Tel. Co., 73 Fed. 908, 20 C. C. A. Ill; Kissinger- 
Ison Co. V. Bradford Belting Co., 123 Fed. 91, 59 C. C. A. 221 ; Laf- 
ferty Mfg. Co. v. Acme Ry. Signal & Mfg. Co., 143 Fed. 321, 74 C. 
C. A. 521 ; Boston & R. Electric St. Ry. Co. v. Bemis Car-Box Co., 98 
Fed. 121, 38 C. C. A. 661. 

Furthermore, the Ellis patent was granted in pursuance of an ap- 
plication of later date than the first Doherty patent, and, as the Doher- 
ty inventions are so closely related (see Steinmetz v. Allen, 192 U. S. 
543, 559, 561, 24 Sup. Ct. 416, 48 L. Ed. 555), Ellis, upon the show- 
ing made by the petition, is later than Doherty. The petition does not 
indicate that a different result should have followed if the Ellis patent 
had been before the court at the final hearing. The concessions of 
Doherty to Ellis and of Ellis to Doherty for the purposes of an inter- 
ference were upon the record in an exhibit offered by the defendant. 
It is doubtful if these concessions, made for the purposes of an in- 
terference, can create an estoppel upon Doherty as against a defendant 
who is not in privity with Ellis. As admissions, they have little force, 
in view of the concessions made by Ellis to Doherty and of the claims 
allowed to Doherty in interference. The argument that the conces- 
sions of Doherty to Ellis are destructive of Doherty's claims to priority 
seems equally applicable to show the destruction of Ellis' claims to 
priority by his concessions to Doherty. It is a question whether the 
mutual concessions are not so inconsistent as to neutralize each other 
However this may be, the defendant does not make a case which jus- 
tifies the reopening and continuance of this already protracted liti- 
gation. The defendant has chosen the grounds upon which to contest 
the Doherty patent. This choice has shaped the course of the testimo- 
ny, and the rule that the party who has his day in court must present 
his case, and not reserve arguments, then fully available, for use in 
case he shall not prevail upon his chosen defenses, seems specially ap- 
plicable to the present petition. 

Petition denied. 



GENERAL ELECTRIC CO. v. ALLIS-CHALMERS CO. 
(Circuit Court, D. New Jersey. June 6, 1911.) 

1. Patents (8 328*)— ^Invention— Govebnob fob Aib Compbessino Motob. 

The Stewart patent, No. 745,683, for a pnenmatic governor for electric- 
al]y driven air pumps or compressors, is void for lack of invention in 
view of the prior art 

2. Patents (| 328*)— VAUDrrr and Infbinoement— GoVebnob fob Aib Com- 

PBESSINO MoTOBS. 

The Macloskle patent, No. 826.341, for a pneumatic governor for electric- 
ally driven air compressers, was not anticipated and discloses invention ; 
the device being the first to be entirely commercially successful; also 
held infringed. 

^For other ca«e8 see Bame topic it 5 iotiibeb in Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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3. Patents (S 73*) — ^Anticipation— Date of Anticipating Invention. 

The date when a patent is actually issued, rather than the date when 
the application therefor was filed, determines whether t>r not it antici- 
pates another patent. 

[Ed. Note.-— For other dases, see Patents, Dec. Dig. | 73.*] 

In Equity. Suit by the General Electric Company against Allis- 
Chalmers Company for infringement of two patents. Decree for 
defendant as to one patent, and for complainant as to the other. 

L. F. H. Betts and James J. Cosgrove, for complainant. 
Thomas F. Sheridan arid Clifton V. Edwards, for defendant 

CROSS, District Judge. By the bill of complaint in this cause 
there is brought before the court for consideration two patents owned 
by the complainant, which, it is claimed, have .been infringed by the 
defendant. The first,. No. 745,683, was issued December 1, 1903, to 
Samuel B. Stewart, Jr., assignor to the complainant, the second, No. 
826,341, was issued July 17, 1906, to George Macloskie, assignor to 
the complainant. Each of them is for a fluid pressure or pneumatic 
governor. They are designed to control the electric circuit of an 
electric motor, which drives an air compressor for the purpose of 
storing compressed air in a reservoir designed for that purpose, which 
air is used in operating the air brakes of an electric car or train of 
cars. For that purpose, the air pressure in the reservoir must be 
maintained within certain prescribed limits, say between 80 and 90 
or 85 and 95 pounds pressure per square inch. If the air pressure 
were allowed to fall much below the minimum pressure indicated, 
it would be insufficient to effectively operate the air brakes, whereas, 
if allowed to greatly exceed the maximum pressure, the motor would 
be gradually slowed down and burned out. Hence a pneumatic gov- 
ernor is essential to open or close the electric current to stop or start 
the motor operating the air compressor when the maximum or mini- 
mum air pressure has been reached. The governor is designed to 
maintain the air pressure in the reservoir within certain defined 
limits. The testimony shows that it is desirable that the contacts 
of such a g:overnor should be firmly pressed together when in their 
closed position, in order to avoid "chattering" which causes them 
to burn and pit or roughen as the result of arcing. The means 
for providing this constant pressure must be such, however, as will 
not prevent a quick opening of the switch at the proper time. 

[1] The patents above mentioned will be considered in their order. 
Stewart described his invention in the following language: 

**Tbis invention relates to governors for electric motor-driven air pnmps 
or compressors, the object being to maintain in an auxiliary reservoir or other 
holder for compressed air a pressure comparatively uniform and to cut in and 
out of operation the motor at determinate pressur^limits in the system. It 
Is usual to cut in and out the electric motor which drives the pump after 
the pressure has fluctuated over a definite-operating range, ordinarily fixed 
at ten pounds. The working range of pressure is ordinarily from eighty to 
one hundred pounds, the governor being capable of adjustment so that the 
motor can be cut in when pressure declines to eighty or eighty-five pounds 

*For other cases see same topic ft 8 nxtmbbb in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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and cut out when it reaches ninety or ninety-five pounds. Various devices, 
have heretofore been designed to control the pressure in this way, some- 
times being mechanically actuated by air-pressure at both limits and some- 
times being governed by electromagnets cut In by >a fluctuation of pressure.** 

"My invention relates to a type In which the circuit-controller which gov- 
erns the motor-circuit is mechanically actuated by a rise and decline of pres- 
sure in the system, the object of the invention being to render the arc at 
the opening points of contact harmless and to lock the movable parts of the 
apparatus against derangement by shocks, vibration, or other accidental 
causes. • ♦ • 

"One of the essential features of my invention consists in storing energy in 
a freely-movable contact while the pressure is fluctuating, which at a deter- 
minate position acts to open the^ circuit with great rapidity, as contradistin- 
guished from a lock which prev^ts the movement of the contact until a defi- 
nite position is reached.*' 

He then indicates a distinction between the patent in suit and a 
prior patent of his for a circuit-controller. The patent under con- 
sideration has six claims, of which only 3 and 5 are in issue. They 
are as follows: 

*'3 A governor for an electrically-operated air pump comprising a pressure- 
flexed diaphragm, a movable circult-coutroller, a control ling- spring operated 
by the diaphragm and adapted to be shifted off center to operate the con- 
troller, and means for engaging the controller-arm to mechanically force the 
contacts apart if fused or otherwise locked together." 

••6. A governor for an electrically-operated air-pump comprising a pres- 
sureoperated piston, a movable circuit-controller a controlling-spring adapted 
to be shifted off center on determinate change of pressure to operate the 
circuit-controller, and a stop engaged by the piston if the spring fails to sepa- 
rate the contacts to positively separate them." 

The defendant claims that the prior art anticipated this patent, or, 
if not, that the defendant's apparatus does not infringe it. 

The complainant's expert practically admits that whatever of novelty 
is shown in this patent resides in the last clause of each of the claims. 
This is his language: 

*To my way of thinking, the question of novelty or lack of novelty of the 
matter referred to in Stewart's claims 3 and 5 is simple and definite, depend- 
ing largely upon the feature referred to in claim 3 as 'means for engaging 
the controller arm to mechanically force the contacts apart if fused or other- 
wise locked together,' or the corresponding feature referred to in claim 5 as 
'a stop engaged 'by the piston if the spring falls to separate the contacts to 
positively separate them.' 

"It seems to me a definite and explicit question whether such an emergency 
circuit-opener is or is not present in a governor such as Stewart's with 'a 
controller spring operated by the diaphragm and adapted to 'be shifted off 
center to operate controller,' it being understood that such a controller with- 
out the emergency circuit-opener was old prior to Stewart" 

After an examination of the prior art, it seems to me that the 
foregoing admission was clearly justified. If the patent in question 
discloses novelty, it resides in the means provided for positively open- 
ing the circuit by forcing the contacts apart when fused or otherwise 
fastened together; but in my judgment this feature is wholly lack- 
ing in novelty and invention. In view of the disclosures of the prior 
art, it required no invention to provide means for positively effecting 
such a result. An application of ordinary mechanical skill was suf- 
ficient for the purpose. With the necessary power present and operat- 
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ing through the diaphragm, all that it required was an application 
of that power in some positive way, as, for instance, by an arm or 
rod or lever, to reach and force the contacts apart. Laying aside 
the disclosures of the prior art, this of itself would seem an easy 
problem and one capable of solution by an ordinarily skilled mechanic, 
and that, too, without making any heavy draft upon his inventive 
faculty, while, if he were instructed by that art, he would be able 
to solve it at sight. No special discussion of prior patents will be at- 
tempted. Reference is made, however to Binswanger, No. 485,028, 
1892; Hewlett, 671,278, 1901; Bemardini, 620,839, 1899; Blake 
520,722, 1894; Wilson, 588,306, 1897; .and Whittier, 497,563, 1893. 

The means adopted by Stewart for positively forcing the Con- 
tacts apart is, at the most, but a mechanical variation of means which, 
if not obvious, had previously been both suggested and applied to. 
accomplish the same purpose. This patent is invalid, and as to it 
the bill will be dismissed. 

[2] The nature and object of the second patent in suit, that to 
Macloskie, is set forth by him in his specification in the following 
language : 

"One of the distlngnishing features of this tsrpe consists in having the arm 
which carries the movable contact connected to a strained spring, acting un- 
der either tension or compression, whidi may be carried on opposite sides 
of the pivoted point of the arm through the agency of a diaphragm or other 
means subjected to fluid*pres8ure. In governors of this type heretofore pro- 
posed the construction Is such that the movements of the spring and di- 
aphragm are substantially simultaneous. In the act of breaking the motor 
circuit this simultaneous movement causes the pressure between the control- 
ler-contacts to fall off some time before the actual break takes place. This 
Is a serious objection, since it causes destructive pitting and fusing of the 
contacts. The principal object of the present invention is to provide a gov- 
cnnor of this type in which when breaking the circuit, the pressure between 
the contacts of the controlling-switch will be maintained substantially uniform 
throughout practicaUy the entire range of movement of the diaphragm. This 
is accomplished specifically by providing mechanism which will at first take 
up the movement of the diaphragm without changing the position of the ten- 
sion spring and will cause the spring to move to a position to open the con- 
trolling-switch." 

Of its ten claims, the first three only are in issue. They are as 
follows : 

."In a switch mechanism, the combination of switch-contacts, a strained 
spring for maintaining a definite pressure between said contacts, a movable 
member, and means for transmitting motion from said member to said con- 
tacts by initially taking up the movement of said member without decreas- 
ing the pressure between said contacts and subsequently moving said spring 
to a position to separate said contacts. 

*'2. In a fluid-pressure governor, the combination of a pressure-diaphragm, 
a switch-arm, a strained spring tending to hold said arm in a definite posi- 
tion, and means for transmitting motion from said diaphragm to said arm 
by initially taking up the movement of said diaphragm without changing the 
position of said spring and subsequently moving said spring to a position to 
move said arm from its initial position. 

**3. In a switch-mechanism, the combination of a pivoted switch-arm hav- 
ing a limited movement, a strained spring tending to hold said arm in either 
limiting position, a movable member, and motion-transmitting means operated 
by the movement of said member in one direction to initially take up said 
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movement without changing the position at, said spring and sabseqnently to 
move said spring to a position to move said switch-arm and by the movem^t 
of said member in the opposite direction to move said spring to a position 
to return said switch-arm." 

The device of the patent has proved to be commercially success- 
ful, and is the only one now used by the complainant. Several 
governors of types found in the prior art were from time to time 
manufactured and sold by it in the course of its business, but none 
of them, however, proved entirely satisfactory. Speaking of them 
and of the other patents in the prior art, the counsel: of complainant 
makes the following claim : 

"An examination of these prior paper patents and the prior unsaccessfal 
commercial structures will show that Macloskie's three claims in suit are 
broadly new and that Madoskie was, in fact, the first in the art of governors 
to 

"(1) Provide mechanism of any sort or description which would first *take 
up' or compensate for the initial movements of the diaphragm and the cre^ 
ing movement of the piston without changing the position of the switch-oper- 
ating spring, and which mechanism would then cause, the spring to move to 
another position to separate the contacts and abruptly open the controUing 
sw^ch at the critical time^ • 

"(2) The first to produce a pneumatic governor in which a definite, uni- 
form and adequate pressure was maintained between the switch contacts 
throughout the period the circuit was required to be closed. 

'*(3) The first to produce an entirely commercially successful pneumatic 
governor." 

The object of the patent under consideration cannot be more clearly 
stated than was done by Macloskie himself in the last paragraph 
above quoted from the specification. It should be additionally noted, 
however, at this point, that in such specification he also says: 

"That the mechanism I have devised for operating the switch-arm is capa- 
ble of general application to switches and should not be limited to those which 
are pneumatically operated, and that many modifications and alterations may 
be made in the specific form illustrated, and I therefore do not wish to be 
limited to such specific construction." 

It is claimed on behalf of the defendant, however, that in view of 
the prior art the patent is invalid, or, if valid, that its claims must 
be so narrowly construed that they will not embrace the defendant's 
device. The patents upon which the defendant's expert chiefly relies 
to show anticipation, and the only ones which he discusses, are five in 
number, as follows : Dewson No. 798,270 of August 29, 1905, Cowles 
No. 681,625 of August 27, 1901, Libby and Potter No. 613,692 of 
November 8, 1898, Briggs No. 452,359 of May 19, 1891, and Merritt 
No. 571,600 of November 17, 1896, and in the progress of his ex- 
amination, while claiming that the patents to Cowles, Dewson, and 
Briggs c6ntain in substance the elements of the Macloskie claims, 
he admits that the Libby and Potter patent and the Merritt patent do 
not of themselves describe all of the elements of claims 1, 2, and 3 of the 
patent in suit. Under the circumstances, Libby and Potter and Merritt 
will not be considered further than to say that neither of them has any 
strained spring to operate the switch and maintain a constant pres- 
sure between the contacts. Libby and Potter shows a dead-centered 
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spring such as may be found in several patents in the prior art. 
Such a spring does not maintain adequate and uniform pressure upon 
the contacts, for the reason that, while it is being moved gradually 
towards a dead-center position, it gradually and necessarily loses its 
leverage and consequently its power to maintain adequate spring 
power and pressure between the contacts. In the Merritt patent there 
is also lacking the element of the strained spring of the claims in 
issue. He, moreover, operates his switch by a piston, whereas the 
strained spring of Macloskie both operates the switch and maintains 
pressure between the contacts. 

[3] The complainant contends that tlie disclosure of the Dewison 
patent is too late to be considered as an anticipation, since, although 
his application was filed first, the patent itself was not issued imtil 
nearly two years after Macloskie's application was filed. Under the 
authorities, the date when a patent is actually issued, rather than 
the date when the application therefor was filed, determines whether 
or not it anticipates another patent. Diamond Drill Co. v. Kelly 
Bros. (C. C.) 120 Fed. 282, 287; Eck v. Kutz (C. C.) 132 Fed. 758, 
764; Union Typewriter Co. v. Smith & Bros. (C. C.) 173 Fed. 288, 
291; Ajax Metal Co. v. Brady Brass Co. (C. C.) 155 Fed. 409, 415; 
Barker v. Stowe, 15 Blatchf. 49, Fed. Cas. No. 994; Thomson- 
Houston Electric Co. v. Ohio Brass Co. (C. C.) 130 Fed. 542; Bates v. 
Coe, 98 U. S. 31, 33, 25 L. Ed. 68. 

The rule referred to is founded on reason. The filing of an applica- 
tion without evidence of open use affords no element of publicity. But 
disregarding that point, and considering the Dewson patent as a part 
of the prior art, it will be found that it does not disclose th^ invention 
of Macloskie. The device of the Dewson patent is similar to those of 
the Merritt and Libby and Potter patents, in that the switch is operated 
by a piston within a cylinder, and the admission of air to that cylinder 
is controlled by another cylinder containing a pressure-actuated dia- 
phragm. Macloskie has but one cylinder and diaphragm. Further- 
more, Dewson uses a sliding contact switch or what is called a creep- 
ing contact, which the evidence shows is ineffective. He has no equiva- 
lent of the "strained spring" of the patent in suit. He, however, does 
show a spring which the defendant claims is the equivalent of the 
Macloskie strained spring, but as a matter of fact it does not perform 
the same function, nor does it operate in the same way. This is clearly 
demonstrated by one of the complainant's experts. This patent may 
be dismissed with the further remark that its spring moves slowly in 
step with the creeping movement of the diaphragm and piston, which is 
wholly unlike the action of the strained spring called for by the claims 
of the patent in suit. 

The Cowles device^, like Dewson, has two cylinders. The springs 
employed do not affect the pressure between the contacts. Further- 
more, they move in step with the diaphragm and piston. It discloses 
no spring or springs which operate the contacts while at the same tirtie 
uniform pressure is maintained between theni. " 

The Briggs patent shows a manual switch of the ordinary knife^blade 
variety. It operates by means of a 4^<l-center spring. It does not 
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have the strained spring of the patent in suit, nor is there any way 
provided whereby the gradual weakening of the operating spring as it 
approaches the dead-center position is counteracted. It differs from 
the Macloskie patent in substantially the same respects that the Q)wles 
and Dewson patent differ from it. As already stated, numerous other 
patents of the prior art are claimed to be anticipations' but they will 
not be considered for the reason that no one of them discloses the 
features of the combination claims in issue. Moreover, Macloskie 
seems to have been the only one who successfully solved the problem 
in question. 

The only point remaining for consideration is whether the defend- 
ant's device infringes the claims in issue. Defendant's expert admits 
that its device comes within the terms of such claims, but maintains 
nevertheless that the two types of apparatus, the complainant's and 
defendant's, are entirely different in their organization. The defend- 
ant has advertised its device in the following language : 

**Thl8 new device, known as our type *OB* pneumatic governor, is illus- 
trated on the title page and shown in detail farther along. One of its chief 
merits is the simplicity of design. There are no smaU ports, slides or check, 
valves such as have ever been a source of trouble in the ordinary automatic 
governor. It is also very positive in its operation. For example, the switch 
arm, engaged by the pressure piston is held in contact by our special spring 
device until the instant of the quick 'snap' break, and this, together with a 
powerful magnetic blow-out made in accordance with the latest designs, ab- 
solutely prevents sparking or burning of contacts and consequent pitting.'* 

Its device has the strained spring of Macloskie, which, although 
attached differently, operates nevertheless to hold the switch-arm in a 
definite position, and maintain definite and uniform pressure between 
the contacts when the switch is closed. Moreover, it does not change 
its position during the slow movement of the piston until the time ar- 
rives for breaking the circuit. The defendant's expert admits this, as 
the following question and answer will show : 

"In the defendant's structure does the lower compressed spiral spring strain 
or change Its position in the initial movement of the diaphragm or the stem 2 
A, No." 

He also admits that when the time arrives for the switch to open 
the circuit that the switch then changes its position for that purpose. 
The similarity of the two devices is in a general way clearly stated by 
the complainant's expert in the following language : 

''Macloskie's 'switch-contacts' are the contacts 22, 23 which obviously cor- 
respond to the 'main contacts' of the defendant. Macloskie's ^strained spring' 
is the spring 29 and in the defendant's device a corresponding one is the 
'lower compressed spiral spring.' Madoskie's 'movable member' is one of the 
parts operated by the air pressure, for- instance, the piston rod 20 which 
corresponds to the 'piston or stem' of the defendant" 

"Macloskie's means for transmitting motion," etc., is the series of 
levers by which the movable member makes its initial movement with- 
out affecting the spring 29 and the action of the spring on the contacts, 
while in the defendant's governor the corresponding "means" is the sys- 
tem of levers by which ^e initial movement of the said movable mem- 
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ber IS provided for without affecting the action of the strained spring 
upon the contacts. While these means are specifically different in the 
defendant's device from those of Macloskie, yet they are equivalent 
therefor and the actual resemblance is closer than appears at first 
glance, there being in each case a lever immediately acted upon by the 
piston-rod, to wit, rock lever 26 of Macloskie and lever 8 of defend- 
ant, which trips a second lever, to wit, the intermediate lever 27 of 
Macloskie and the hammer, lever, 7 of the defendant, while this second 
lever, in turn, trips the contact lever, which is the lever 28 Macloskie 
and the contact arm of the defendant. 

The defendant's device embodies all the elements of the patent in 
suit, operating in substantially the same way to perform the same re- 
sults. While the devices are not altogether similar in appearance, it is 
nevertheless true that wherein the defendant's differs from the com- 
plainant's it differs by the substitution of mechanical equivalents. It 
seems perfectly clear that what the defendant is using was not found 
in the prior art, but with immaterial and imimportant mechanical 
variations is found in, and was taken from the Macloskie patent. It 
is unnecessary to say more. The defendant has infringed claims 1, 
2, and 3 of that patent, and as to it a decree will be entered in favor 
of the complainant, pursuant to the prayer of its bill of complaint, 
while as to the Stewart patent the bill will, as above stated, be dis- 
missed. 



liORD & BURNHAM CO. T. PAYNE. 
(Circuit Court, D. New Jersey. July 10, 1911.) 

1. Patents (8 328*) — ^Invention— -Eave fob Gbeenhouse. 

The Bumham patent, No. 583,247, for a metal eave, specially designed 
for greenhouses, covers a device which in view of the prior art was the 
product of mechanical skill only, and is void for lack of Invention. 

2. Patents (§ 17*) — "Invention**— Nature of Patentable Invention. 

Every result obtained by deliberate reflection and experimentation with 
well-known appliances or parts thereof is not necessarily "Invention" 
within the meaning of the patent laws, even if it produces a superior 
benefit or effects a complete change in the means theretofore used. 

[Ed. Note. — For other cases, see Patents, Cent Dig. S§ 16, 17 ; Dec. Dig. 
I 17.* 
For other definitions, see Words and Phrases, vol. 4, pp. 3749-8754.] 

8. Patents (8 17*) — ^"Invention**— Natube op Patentable Invention. 

"Invention** is not the offspring of mere mechanical skill, no matter 
bow highly developed it may be; and, while it may be said to be the 
product of the intellect as against mere handiness in the use of tools, it 
ia not every new mental conception in a useful art which marks an ad- 
vance in such art that will raise the mechanic into an inventor under the 
patent laws. 

[Ed. Note.— For other cases, see Patents, Cent Dig. H 16» 17 ; Dec. Digi 
I IT.*] 

•For otber caiM Me same topic ft 5 MTnfBBB In Dec. ft Am. PlgB. 1907 to date, ft Rep'r Indeotee 
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4. Patewts (H 3T, 46*)— Invention— Novelty and Utility. ■ ^ ^ 

Novelty and utility are Influential factors In determining Invention 
when the mind Is otherwise In doubt, but the resort to novelty and util- 
ity, however, is not to be made to create a doubtl 

[Ed. Note.— For other cases, see Patents, Cent Dig. || 41-44, 54, 65; 
Dec. Dig. SI 37, 46.* 

Utility, extent of use and commercial success as evidence of invention, 
see note to Dolg v. Morgan Mach. Co., 59 O. C. A. 620.] 

In Equity. Suit by the Lord & Burnham Company against John A. 
Payne for infringement of letters patent No. 583,247, granted May 25, 
1897, to William A. Burnham for improvements in metal eaves. On 
final hearing. Decree for defendant. 

Macdonald & Macdonald, for complainant 

Edward C. Davidson, for defendant. 

RELLSTAB, District Judge. The complainant, by mesne assign- 
ments, is the owner of the letters patent. The patentee was a designer 
and builder of greenhouses. The main problem sought to be solved 
by the patented device was to prevent the accumulation of ice and snow 
at the eaves, which at times would cause the ice to creep up the glazed 
roofs and to overhang the side walls in the form of icicles. Such 
accumulations of ice were detrimental to the plants, because they 
shaded and had a refrigerating effect upon •the interior. 

In describing the invention, the patentee states: 

"My invention relates to an improved construction of eave adapted more 
especially for use on horticultural buildings, though it may be used on all 
classes of buildings, where such a construction is found advantageous; and 
my objects are to produce a simple and effective construction and to avoid 
the use of wood plates and gutters at tliat part of the structure which dur- 
ing the winter allow snow and ice to accumulate In or on them and thus pre- 
vents the perfect drain from the glass and the obtaining of an even tem- 
perature and sufficient light In the building. 

'*I accomplish the above objects by the use of an overhung metal piece 
which is placed between the side wall and the roof and so arranged that a 
portion of the metal is within the building so that it Is affected by the tem- 
perature thereof. The heat of this part Is conducted to the other part, which 
is outside of the building, so that it becomes heated and thus prevents any 
formation of icicles and the accumulation of snow. 

"A further object of my invention is to provide a simple and effective con* 
struction for securing the several parts in a horticultural building at the 
Junction of a rafter and the side wall, to serve as a means to carry the roof 
between rafters with the least possible obstruction of light*' 

The charge of infringement is limited to claim 1, which is as follows: 
''A metal eave consisting of an angle iron, located between the side wall 
and the roof, and adapted to serve as a support for the edge of the roof 
and to have the side wall secured thereto, and said angle-iron arranged to 
have one member in substantially the same plane as the plane of the roof 
with the remainder thereof tn the Interior of the building so as to be affected 
by the temperature therein, substantially as shown and described." 

[1] The prior art shows two general types of greenhouse — gutter 
and nongutter types — the former made of both wood and metal ; tho 
latter of wood only. Complainant's and defendant's are of the non- 

•For otb«r omm m« samt topic ft f vumbsb in D«c. ft Am. Digi. 1907 to dato, ft Rip'r I&dexiT 
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gutter type. Both types were troubled with the accumulation of snoW 
and ice at, above, and below the eaves, obstructing the sunlight and 
refrig^erating the interior, with damaging effect upon the inclosed 
plants; Such accumulation of ice was not due alone to the freezing 
of the waters produced by the melting of snow, but also of the waters 
produced by the condensation, due to the difference of temperature be- 
tween the inner and outer sides of the glass roof, and which would 
pass through the laps of the panes of glass and flow down the roof till 
it reached the eave or gutter,, where it, because of the lower tempera- 
ture there prevailing, would freeze, obstructing the further flow and 
contributing to the further accumulation and backing up of ice on the 
roof and the forming of large icicles hanging over the eaves or gutter, 
resulting in added darkening and refrigeration within. Such accumu- 
lation of ice and snow, because of the weight or pressure resulting 
therefrom, caused the frequent breakage of the panes of glass at the 
eaves. The wood structures— -eave or gutter — ^lasted but a short time, 
the natural decay being accelerated by their frequent saturation with 
the water resulting from the condensation referred to. The gutter 
type— wood or metal — ^by reason of its more bulky construction pro- 
duced more shade than the eave plates, with retarding and frequent 
injurious effect upon the growth and bloom of the plants. To prevent 
such effects was, as already stated, the problem confronting the com- 
mercial grower of horticultural products. This prevention, complain- 
ant claims, was intended and accomplished by his patented contrivance. 
: The invention claimed has but one element — a metal eave. It is in 
form an angle-iron. It is located between the roof and the side walls, 
extending the entire length of the building. It is adapted to support 
the edge of the roof and to have the side walls secured thereto. It is 
so arranged that one of its members projects outwardly in the plane of 
the roof, overhanging the side wall. The remaining member extends 
inwardly, is exposed to the heat of the building's interior, and conveys 
or conducts it outwardly to and through its outer member. The pat- 
entee does not limit the term "angle-iron" to its ordinary definition; 
but in defining it says: 

*'It wUl be understood that by use of the term 'angle-iron* I mean to in- 
clude not only the bar which in cross-section forms two sides of a triangle, 
but all of the other shapes, such as I and T iron, channel iron, &c." 

The drawings, so far as applicable to claim 1, show an angle-iron 
with an inward member extending downward at right angles to the 
outer member. Two new and useful purposes are said to be served by 
this device : First, it secures by a simple and effective contrivance the 
roof to the side walls of the greenhouse, with but little obstruction to 
light; second, it prevents the accumulation of snow and ice on the 
roof and from overhanging the side walls, thus avoiding additional 
obstruction to light from without and a resultant reduction of tempera- 
ture within. 

The defendant's structure alleged to be an infringement is made 
up of two angle-iron bars, riveted together in reverse positions. One 
of these is entirely within the building ; the other, like complainant's 
device, is located between the roof and side wall, serving as an eave 
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plate and support for the edge of the roof and to which the side walls 
may be secured. It has one of its members or plates projecting out- 
wardly in the plane of the roof, and overhanging the side. wall; the 
other member, like complainant's device, extending inward and down- 
ward, receiving the heat from the interior of the building, and transr- 
mitting it outwardly through its other member. It is to this inwardr 
extending member that the other angle-iron is riveted, the two over- 
lapping and forming a drawn out "z": y^""**^ 

While one or more of the uses made of the inner angle-iron of the 
defendant is different from that of the complainant, yet it, in coaction 
with the other angle-iron which extends to the outside of the building, 
performs the same function, viz., transmission of heat through the 
inner member to the outer and projecting member, as the an^e-iron 
of the complainant. The defenses are noninfringement, anticipation, 
and mechanical suggestion. If complainant's device shows invention, 
the defendant's device is a clear infringement. Complainant's device 
practically superseded the former structures with the commercial 
grower, as it greatly minimized the accumulation of snow and ice at 
the places mentioned, and the resultant damage to the glazed roof and 
the plants within the building, and because it was more durable and 
cast considerably less shade into the interior of the greenhouse. 
' A number of patents have been cited as anticipations. No one of 
them is a complete disclosure of the idea of means embodying the com- 
plainant's device. Their teachings, however, plus the matter resting 
in public knowledge and use, negative invention in complainant's, de- 
vice. Burnham was thoroughly conversant with the then developed 
greenhouse art, as well as the detriment resulting from the continued 
presence of snow and ice at the eaves, and the benefit to be deriveii 
in preventing or minimizing the shading and refrigerating due thereto. 
•He had previously secured patents Nos. 535,049 and 535,091, dated 
March 5, 1895, involving the gutter type construction in such art. 
That wood was a nonconductor of heat was well known, and Gibbops 
in his patent, No. 471,356, dated March 22, 1892, using the metal 
gutter, taught the art, if it needed teaching, that the heat from the 
interior of the greenhouse could be conducted to the outside, and 
utilized to J^revent or lessen such accumulations — the very purpose 
contemplated by the patent in suit. That Gibbons had this purpose 
in mind is manifested by his specifications, wherein he said (page 1, 
lines 9-13) : 

"The object of my Invention is to provide an arrangement of the roof and 
side waUs of a building so that I may expose a portion of the eaves gutter 
to the heat from the interior, as wiU hereinafter be more fully described.;' 

And at lines 65-69 : 

"It will thus be seen that there is a portion e* which is exposed to the 
heat from the interior, thereby preventing the water from freezing in the 
gutter and clogging the same." 

Gibbons' device, though it tended, to loosen up the ice in the gutter 
and cause it to melt, did not achieve a quick disposal of the water that 
flowed into the gutter. This gutter being separated from the glazed 
roof by a wood strip, the heat from the interior would have no prev^tf- 



Digitized by 



Google 



176 too FBDERAL BEPORTBB 

ative effect on the accumulation of the ice and snow at the edges of the 
roof, with the result that ice and snow did accumulate at that part of 
the roof and had a tendency to creep thereup and to run over the 
gutter overhanging the side walls. This construction, because of its 
bulkiness at the junction of the roof and walls, created as much, if not 
more, shade than the wood eave structure, and also contributed to the 
breakage of glass, for the same reasons applicable to the earlier 
structures. The Bumham gutter constructions were not only exposed 
to the interior heat, but dispensed with the strip of wood between the 
roof and gutter by employing an angle-iron interposed between the 
side walls and roof, thus avoiding the resultant damages due to such 
a nonconductor being located at such junction; yet it afforded no 
speedy shedding of the waters, and did not prevent or greatly lessen 
the accumulation of ice and snow in such gutters. The bulky con- 
struction of such gutter structures created as much, if not more, shade 
as their eave plate predecessors, and neither they nor the Gibbons' 
device entirely displaced such type with the commercial grower. What 
was needed was to dispense with such gutters and permit of a quick 
disposal of the waters from the eave. These gutter constructions, 
however, taught how to take advantage of and transmit the interior 
heat to the outside of the greenhouse. In this respect they anticipate 
the claim of the patent in suit, which refers to the inner member of 
the angle-iron broadly as in the interior of the building, so as to be 
affected by the temperature therein. True, the precise form and loca- 
tion of the angle-iron of the patent in suit is not carried out either 
within or without the building, but the constructions are capable of 
performing and do perform the function of appropriating the heat 
from within and transmitting it outward. 

The patent in suit has no gutter. The metal eave, however, was not 
new. The prior art, as illustrated by tfie Snead patent. No. 112,644, 
dated March 14, 1871, disclosed it. Snead's eave construction shows, 
in the language of complainant's claim, "one member in substantially 
the same plane as the plane of the roof with the remainder thereof in 
the interior of the building so as to be affected by the temperature 
therein." The inner member of the Snead construction extends first 
downward practically at right angles to the outer member; then, 
second, curves upward forming a gutter. Adopting the language of 
the defendant's expert, Abbott; 

"It is located between the side wall and the roof precisely as the claim 
requires. It Is not only adapted to serve as a support for the edge of the 
roof, but as a matter of fact does so support it It has Itself, of course, to 
be supported, the same as the angle-iron of the patent; but the claim makes 
no requirement In this respect It may be supported in any preferred way, 
depending upon the preferences of the constructor or the special kind of 
building in which this metal eave Is used. • • • The side wall is not only 
adapted to be secured to the angle-iron of Snead, but as a matter of fact is 
so secured. • • • ♦» 

The angle-iron of Snead has one member arranged not only sub- 
stantially in the plane of the roof, but exactly in that plane, and the 
glass rests upon it, precisely as in the patent in suit; and the re- 
mainder of Snead's angle-iron — ^that is to say, the other member or 
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plate thereof — Is within the interior of the buflding, and is affected by 
the temperature therein, and does transmit it to the part which is out- 
side the building. The Snead patent is an improvement in skylights — 
glazed roof — a part of the same art as greenhouses, and was so con- 
sidered in the Patent OflSce. The patentee makes no reference to the 
inner member's exposure to the interior heat of the building, but it is 
so exposed, and it will perform the function of taking and trans- 
mitting outward the interior heat just as ascribed to the angle-iron of 
the patent in suit. 

Wood, in his patent No. 293,696, dated February 19, 1884, improve- 
ment in greenhouses, shows an angle-iron in shape and disposition of 
its members substantially identical with that of the patent in suit. 
Perhaps it does not extend along the entire length of the greenhouse, 
but, short or long, it is interposed between the side wall and the roof, 
supports the edge of the roof, and straddles the side wall, which is 
beveled to permit of a snug fit. With the disclosure of the Bumham 
gutter patents of the eave plate 4 running longitudinally under the 
edge of the roof^ and exposed to the interior heat the whole length 
of the building, it would be but a mechanical act to lengthen the angle- 
iron disclosed by the Wood patent (if it needed lengthening) and to 
extend both members thereof so that the inner one would take and 
conduct heat from the interior and through the other member to the 
outside of the building, and that the outer member could shed the 
water away from the side walls. 

Bumham's gutter constructions, a part of the prior art as already 
Stated, eliminate the nonconducting glazed plate at the edge of the 
roof, substituting therefor a part of its gutter construction, which at 
such edge is in form of an angle-iron, and which by being interposed 
between the side wall and the roof supports the edge of such roof. 
This angle iron at the edge of the glazed roof serves as an eave plate, 
and, having a large exposure to the inner heat, is capable of trans- 
mitting it outward and applying it at the place where, in my judgment, 
it will be the most effective in preventing the waters flowing down the 
roof from freezing, thus preventing the accumulation of ice at the 
very place where, in the prior structures, such ice was bound to accu- 
mulate, and from which horticulturalists experienced the greatest 
damage to the plants. 

With these disclosures of the prior, art, was the idea of means em- 
•bodied in the patent in Suit, by which the patentee's object was achieved, 
the result of anything more than mechanical suggestion? The outer 
member of the complainant's angle-iron — his eave plate — ^whidi shed 
the waters from the roof, possessed nothing new in form or material. 
In form it was but the counterpart of the wood eave long used in the 
construction of greenhouses. And Snead and Wood show it in iron. 
But, if it had not been shown in iron in a prior patent, the using iron 
in place of wood would not be invention. Iron as a conductor, and 
wood as a nonconductor, of heat, were well known, and such substitu- 
tion would be readily suggested to one who knew the detrimental results 
of the using of wood at the junction of the roof and wall, and the bene- 
ficial results derived from the use of iron in transmitting the beat from 
190 F.— 12 
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within outward, as shown by the prior devices. The use of angle-iron 
located between the side wall and roof adapted to support the. edge of 
the roof and to have the side wall secured thereto, arranged as to have 
one member substantially in the same plane as the roof, and the other 
member extending inwardly substantially at right angles to the other 
member, and the conducting of heat by the use of iron from within 
outward for the purpose of preventing the formation of ice, being 
old in the art, nothing more was required than that quality of mental 
operation that occurs to the ordinarily skilled mechanic made ac- 
quainted with the problem to be solved and the state of the art bear- 
ing upon that problem, to produce by experiment an extension and 
readjustment of such members of the angle-iron within and without — 
within to present a greater exposure to the heat, without to produce 
a shed beyond the side walls, so as to produce the equivalent of the 
device in suit. 

[2] It IS said that an additional object obtained by complainant's 
device is a simple and effective construction ^t the junction of the 
rafters and side walls with a minimum obstruction of light. But this 
is but incidental, and does not make the structure any less the product 
of mechanical skill as distinguished from invention. Every result ob- 
tained by deliberate reflection and experimentation, with well-known 
applicances, or parts thereof, is not necessarily invention within the 
meaning of our patent laws. They are not necessarily such even if 
t'ley produce a superior Benefit or -effect a complete change in the means 
theretofore used in obtaining the same or a better result. Judge Phillips, 
in Tiemann v. Kraatz, 85 Fed. 439, 29 C. C. A. 257, in applying At- 
lantic Works v. Brady, 107 U. S. 199, 2 Sup. Ct. 225, 27 L. Ed. 438, 
used language so apt to the question now being considered that a 
verbatim quotation is justified: 

"In this day of increasing demand for new and enlarged mechanical ap- 
pliances, the first natural result is the production of a large class of skilled 
and experienced mechanics and artisans, and, second, a more studious and 
constant development in applied mechanics. And, as such advance plainly 
points out to the attentive and assiduous workman the natural, larger, prac- 
tical adaptation of existing known mechanical devices, to invest each one of 
these developments with the immunity of a monopolizing patent would not 
only be a perversion of the term 'invention,' hut would utterly extinguish the 
doctrine of mechanical equivalents." 

[3] Invention is not the offspring of mere mechanical skill, no mat- 
ter how highly developed it may be. And, while it may be said to be 
the product of the intellect as against mere handiness in the use of 
tools, it is not every new mental conception in a useful art, which 
marks an advance in such art, that steps the mechanic into an inventor 
under our law. I cannot subscribe to the doctrine that mechanical 
skill does not require thought or that thinking out a mechanical problem 
to a satisfactory solution necessarily involves the exercise of the in- 
ventive faculty. A skilled mechanic can produce devices that are new 
and useful, but und^r the patent laws, unless they are also inventions, 
they are not patentable. Neither the constitutional provision nor the 
patent statute is intended to give a monopoly for a mere mechanical 
device, no m^atter how noyel or useful it may be. It must be inventively 
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new and useful. To be entitled to a monopoly, the patentee must show 
tiiat his device is the mechanical embodiment of a new mental concep- 
tion, the result of mental explorations, which carries him beyond the 
boundary lines of the field or scope of ordinary mechanical or engineer- 
ing skill. 

[4] This boundary, of course, is hard of demarcation, and, because 
it is so, novelty and utility are influential factors in determining inven- 
tion, when the mind, seeking a pronouncement by applying the ordinary 
tests, is in doubt. The resort to novelty and utility, however, is not to 
be made to create a doubt. Such qualities cannot serve as both creator 
and solver of doubt. It is only when the mind is in doubt upon the 
consideration of the evidence affecting the question of invention as 
against mechanical suggestion, without regard to the thing being new 
and useful, that such latter qualities are available to throw the balance 
in favor of invention. Invention being put in doubt in the manner 
stated, then evidence that such a device was long sought for, that the 
problem had attracted many, and that others ttian the patentee had 
made barren efforts to secure a solution, and that upon the appearance 
of the patented device it promptly . displaced other structures, will 
usually justify the finding of invention. But neither the ordinary tests 
pf exclusion nor of utility and novelty are conclusive. Presumably 
every patent presents a new creation, and each record a distinct prob- 
lem. All tests are but guideposts — means to an end — and the end is 
never to be sacrificed to the means. The purpose of the patent law is 
not to promote every advance in the mechanical arts into invention. 
To reward every such achievement with a monopoly would be to exact 
tribute from the general public where none is due, to dampen, if it did 
not stifle, what would otherwise be a steady advance in mechanics, and 
hamper rather than stimulate the very progress of the useful aits in- 
tended to be promoted by the patent laws. 

After giving this subject the best thought of which I am capable^ 
and more time than is perhaps justifiable, considering the other cases 
pressing for decision, I am constrained to the conclusion that, in spite 
of the apparent novelty and utility of the complainant's device, it, in 
view of the prior art, is the product of mechanical skill, and not in- 
vention. 

The bill is therefore dismissed, with costs. 



(TABOR BffFG. 00. v. B. H. MUMFORD CO. et al. (two cases). 

(Circuit CJourt, E. D. Pennsylvania. May 8, 1911.) 

Nos. 15, 16. 

Patents (J 328*) — ^Infringement— Molding Apparatus. 

The Tabor patent, No. 5.33,401, for Iniprovenients In molding apparatus,, 
the Tabor-Mumford patent, No. 5fi2.32.5, for iinproveujeuts in metal- 
founding machines, and the Tabor-Muniford patent. No. 654.292, for im- 
provements in molding machinery, all relating to the making of sand 
molds for use in foundries, and covering combinations of devices intended, 
to facilitate the withdrawal of the pattern without defacing the mold^ 
construed, and l^ld not infringed. 

^or other cma— a— lamt topic ft | numajss in Dec. ft Am. Diga. 1907 to dato, ft Rtp'r InAexM- 
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In Equity. Two suits by the Tabor Manufacturing Company 
against E. H. Mumford Company, Edgar H. Mimiford, Rose S. Mum- 
ford, Joseph P. Mumford, Clifford S. Lovell, and Edwin Harrington, 
Son & Co., Incorporated. Suits dismissed, 

John E. Hubbell and Francis T. Chambers, for complainant, 
Paul Synnestvedt, for respondents, 

HOLLAND, District Judge. In this controversy there are two 
separate suits brought for the infringement by defendants of patents 
owned by complainant. 

No. 15, one of the patents in suit, is the Tabor patent No. 533,401, 
granted January 29, 1895, to Tabor Manufacturing Company, assignor 
of Harris Tabor. Complainant acquired the same by mesne assign- 
ments to and from one Frederick H, Colvin. This patent will herein- 
after be referred to as the "Tabor Patent." . 

The second patent in suit, No. 15, is No. 582,325, granted Ma^ 11, 
1897, directly to complainant as assignee of Harris Tabor and Edgar 
H. Mumford, the inventors. This patent will hereinafter be referred 
to as the "Tabor-Mumford Patent." 

The third patent, which is made the subject of a separate suit. 
No. 16, is patent No, 654,292, granted July 24, 1900, directly to th^ 
complainant as assignee of Harris Tabor and Edgat H. Mumford, 
the inventors. This will hereinafter be referred to as the "Tabor- 
Mumford Patent (1900)." 

The first is for "improvements in molding apparatus"; the second 
for "improvements in metal-founding machines"; the third for "im- 
provements in molding machinery." 

It is charged by the complainant in both cases that the infringement 
is the result of a plot devised by one of the defendants, Edgar H, 
Mumford, to infringe the complainant's patents, and to wreck its busi- 
ness, and that at tiit time of the formation of this plot, he was a 
responsible executive officer of the complainant company, intimately 
connected with every part of the business ; that he had not only been 
a joint applicant and assignee to the complainant of the two last 
patents named, but had been a large stockholder in the complainant 
company, and instrumental in interesting the present holders of the 
controlling interest of its stock ; that about the beginning of the year 
1905 he had practically divested himself of all his stock in the com- 
plainant company, and then conspired with the other defendants to 
infringe complainant's patents and to wreck its business. This is 
denied by the defendants, and an examination of the proofs upon this 
point leads to the conclusion that while there was much friction and 
disagreement between the stockholders of the complainant company 
and Edgar H. Mumford at the time he resigned and went into a similar 
business on his own account, with the other defendants, his primary 
purpose was the ordinary one of establishing a business for profit. The 
defenses are invalidity of the patent, noninfringement, and laches of 
complainant. It is, however, contended that Edgar H. Mumford is 
estopped from raising the question of patentability of the two last- 
mentioned patents because he was one of the patentees; but, as we 
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view lioth eases, it will be unnecessary to consider this because the 
defense of noninfringement is amply sustained as to all of the patents 
in suit. 

These patents have to do with molding machinery — ^that is^ ma- 
chinery for the purpose of making sand molds for use in foundries — 
and in making the sand molds the sand in the flask is compacted around 
a pattern having the form of the casting to be made in the mold, and 
then the pattern is withdrawn leaving a cavity in the mold. In the 
operation of withdrawing the pattern in the old form, there was always 
danger of defacing the mold by the adherence of sand to the pattern 
and its consequent breaking away from the mold, a thing which is 
peculiarly apt to occur at the edge of the mold cavity, but which may 
occur at any point where the sand is in contact with the pattern. A 
commonly used but expensive and troublesome device for preventing 
the brealang of the edges of the same, was the stripping plate, viz., a 
flat plate nicely fitted to the contour of the pattern and held on the 
flat face of the mold while the pattern was being withdrawn. Another 
plan for preventing adherence of sand to the pattern mentioned in the 
patent, consisted in warming the pattern when in use so as to expand 
it, and permitting it to cool and contract before it was withdrawn from 
the same. Another plan, which was commonly used by molders, 
was to strike with a hammer, or other device, the molder's bench on 
which the molds were supported, or the molds themselves, for the pur- 
pose of loosening the adhering sand from the pattern by the jar of the 
blow or blows, and it appears, in some instances, the jarring hammer 
was mechanically actuated by hand, subsequently by various other 
means until finally rapping mechanisms were finally actuated by power 
devices, as used in the Teetor patents, numbered, respectively, 397,316 
and 495,570, Moore and Clark patent No. 463,160, and the pneumatic 
. actuated rapping machine of the Crane Company — ^the apparatus used 
by the Crane Company of Chicago prior to the filing date of the patent 
And here, we will state that, upon the proofs submitted, the court is 
convinced that the Crane Company of Chicago did use die pneumatic 
actuated rapping mechanism claimed to have been made and used at 
or about the time of the World's Fair in 1893, which was prior to the 
filing date of this patent, and that the proof of the making of these 
rapping machines at that time is so conclusive that the court has no 
doubt of the fact, as claimed by the defendants, in regard to the time 
when the Crane Company first put, this class of rapping machines into 
use. 

This general type of machine is old in th^ art, as set forth in the 
specifications of the patent in question. It is there stated that: 

''In order to illustrate my Improvements and their application, I have 
■tiected a power molding maohine, the general construction and operation 
of which is similar to that shown and described in letters patent of the 
United States granted to me March 17, 1891, and numbered 448,596, though 
■aid Improvements may be applied to machines differently constructed." 

The patentee claims that: 

The improyements consist in providing the apparatus with machines for 
illghtly a^tating the patterns with relation to the sand in the flask, in 
order to free the patterns from the clinging particles of sand, when the 
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patterns are to be withdrawn from the molds, thereby doing away with any 
necessity of a stripping plate." 

And; 

"In mounting the pattern plate upon a yielding support, in order that 
such agitation may be the more effective, and the molds be left In better 
condition when the patterns are withdrawn." 

There are other improvements with which we are not concerned. 
Claim 1 is the only one alleged to be infringed. It is as follows : 
"In a molding apparatus, the combination of a flask-supporting frame, a 
pattern-holding plate independent thereof and moyable laterally in a hori- 
zontal plane with relation thereto ; and a power device for agitating the plate 
and frame relatively to each other, substantially as and for the purposes 
specified." 

These molding machines were old and in use long prior to the appli- 
cation for patent No. 533,401, in which the flask supporting frame, a 
pattern holding plate and a power device, practically spewing, were 
all old in the art. The only new element introduced in the defendant's 
machine is the yielding support of the pattern plate resulting from the 
springs upon which it is set. It is described in the specification as 
follows : 

"In order that the rapping may be more effective for the purpose described, 
I prefer to mount the pattern plate upon a yielding support Such a support 
Is shown In Figures 1, 4, and 6, to consist of springs 33, which are placed in 
sockets In the head of 50, the springs bearing on their upper ends upon the 
frame, 47, to which the pattern plate Is secured, as hereinbefore described. 
This yielding support for the pattern plate performs a further useful office, 
which will now be explained." 

This improvement in making effective the rapping operation to 
loosen the sand from the molds by a lateral or horizontal movement of 
the pattern holding plate is secured in claim I for a pattern holding 
plate "movable laterally in a horizontal plane with relation thereto," 
that is with relation to the flask supporting frame. The validity of 
this patent can be maintained ^if it be restricted to the specific construc- 
tion claimed for it at the time it was granted, to wit, the movability of 
the pattern holding plate in a horizontal plane, as set forth in claim 1. 
An examination of the history of the case through the Patent Office 
shows that it was granted because of this new feature. It had been 
refused, and the claims modified by the application so as to restrict 
it to the yielding support shown by the springs upon which the pattern 
holding plate is secured, . 

The defendants' machine does not have this feature. The pattern 
holding plate is rigidly and firmly bolted down to a frame, which in 
turn is securely and rigidly bolted down to upright posts that are 
integral with the heavier casting. So that, instead of the yielding 
support of the pattern plate, which is the new feature of the complain- 
ant's structure, the defendants* pattern plate is rigidly supported, as 
rigid as the same can be made, and not "movable laterally in a hori- 
zontal plane." 

The defendants are charged with infringing claims 8 to 12, inclusive, 
of the patent No. 582,325. This is the Tabor-Mumford invention, and 
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It is essentially an improvement on the Tabor machine, which was a 
device primarily to provide a means for successfully drawing the pat- 
terns without the use of the expensive and troublesome "stripping 
plate." Stripping plates were required to fit exactly around the entire 
mold for the purpose of preserving the sharp edges of the mold cavity 
in the sand while the patterns are being withdrawn. This was a very 
expensive operation, and the improvement made substituted patches 
at various places away from the patterns. Where it was found that 
extra support of the sand was necessary 'the pattern plate was morticed, 
and these mortices were then filled by correspondingly shaped patches, 
resting on the stool plate (a plate which is suspended and secured to 
the flask supporting frame so as to always remain in fixed position 
relative thereto), and free for movement through the mortices. The 
general idea is that, after finding points over any portion of the pat- 
tern plate which require extra support for the sand, to put a hole 
or mortice through »the pattern plate at that point and provide a patch 
for such hole or mortice with its upper surface in position to support 
the sand at this point when the pattern separates from the sand ; but 
all these patches are morticed in the pattern plate so that the patch 
plate is in such a position that its "edges are entirely away from the 
edges of the pattern." 

All of the claims 8 to 11 are practically the same, and are all re- 
stricted to the feature that the patch plates are "away from the margins 
of the patterns.* 

The defendants' machine does not infringe claims 8, 9, 10, or 11, 
because the defendants in its structure uses a modified form of the 
stripping plate, bringing the straight edges of each patch or plate to 
accurately and practically coincide with the adjoining straight portion 
of the periphery of the pattern. ^ In other words, the complainant's 
patches are "away from tfie margin of the patterns," and the defend- 
ants' coincide with the margin of the patterns. 

As to claim 12, we do not think there is any similarity at all in the 
guard strips used by the complainant and defendants, and we find no 
infringement. 

In the second suit, the bill charges an infringement of claims 9, 10, 
and 11 of the Tabor-Mumford patent (1900) No. 654,292. These 
claims are as follows: 

"9. The combination of a mold-frame, a pattern, a pattern cnrrfer, a 
vibrator, and means for maintaining said carrier and pattern in paraUellsm 
with themselves and for preventiug lateral motion of translation thereof 
during the drawing of the pattern and the operation of said vibrator^ sub- 
stantially as described. . 

"10. The combination of a mold-frame, a pattern, a pattern carrier, a vi- 
brator connected to said carrier, and means for maintaining said carrier and 
pattern in parallelism with themselves as the pattern, is drawn and 
for preventing lateral motion of translation of the carrier and pattern dur- 
ing the operation of the vibrator, substantially as described. 

••11. The combination of an open or half -mold frame, a pattern carrier, a 
vibrator connected with said carrier, and means for maintaining said carrier 
and pattern in parallelism with themselves as the pattern is drawn and for 
preventing lateral motion of translation of the carrier and the pattern during 
the operation of the vibrator, substantially as described." 
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The evidence of the experts shows that all the elements of this patent 
are old, and that the only novel feature is the "improvements for 
maintaining said carrier and pattern in parallelism with themselves 
and for preventing lateral motion of translation of the carrier and the 
pattern during the operation (i. e., the drawing of the pattern) and 
during the operation of the vibrator." And in order to accomplish 
this and to avoid tilting, *'long, close fitting V-shaped bearings" or 
guides were used ; but it is insisted that the language of claims 9, 10, 
and 11 is sufficiently broad to cover round "long, close fitting bear- 
. ings.** Even if this be so, we do not think that the defendants' device, 
as constructed, infringes any of these claims, because it is the guide 
old in the art, and does not have the function of preventing tilting of 
the plate when the withdrawing operation is taking place, and this is 
established by one of the complainant's witnesses, in answer to this 
question : 

'TIease examine this plate, marked 'Complainant's Exhibit,* defendants* 
machine, and state whether or not, in your opinion, the short bearing in this 
plate would serve the purpose of V-shaped pins? Answer : No, It would not** 

As the defendants' machine lacks the only novel function of the 
complainant's patent upon which the patent was granted, the short 
bearings or short guides in the defendants' machine failing to answer 
the purpose of the novel feature and being old in the art, is not an 
infringement 

The conclusion of the court is that the defense set tip by the defend- 
ant of noninfringement of claim 1 of the Tabor patent, No. 533,401, 
and of claims 8, 9, 10, 11, and 12 of the Tabor-Mumford patent. 
No. 582,325, and of claims 9, 10, and 11 of the Tabor-Mumford patent 
( 1900), No, 654,292, is, in every instance, sustained, and both suits are 
dismissed at the cost of complainant 



LABOMBARDB v. LORD BAI/TIMOBE PRBSS, Ine. 

(Circuit Court, D. Maryland. June 29, 1911.) 

Patents (§ 828*) — Validitt and Infbingbment— Machine tob Making Pa* 
p&K Boxes. 

The lAbombarde patent, No. 960348, for a machine for making paste- 
board boxes, construed, and held valid ; also infringed as to claims 1, 
7, and 8, but not infringed as to claims 9, 10, and 11. 

In Equity. Suit by Elie W, Labombarde against the Lord Balti- 
more Press, Incorporated. On final hearing. Decree for complainant 

William Quinby, for plaintiff. 

A. C. Paul and Roger W. Cull, for defendant. 

ROSE, District Judge. This is a patent case. The patent in suit is 
No. 960,348, issued June 7, 1910. It will be called the patent. The 
plaintiff is the inventor and patentee. He is a citizen of New Hamp- 
shire. He will be called the plaintiff. The defendant on the record 

•For oUi«r caiei m« lamt topic ft | nxjmbbb in Dec. ft Am. Digi. 1907 to dato, ft Rep'r Indexes 
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is the Lord Baltimore Press, Incorporated. It is a Delaware corpora- 
tion. It has its principal place of business in Baltimore, in this district. 
The plaintiff says that the Lord Baltimore Press here infringes his 
patent by using a machine made by the E. G. Staude Company of 
Minneapolis, Minn. The last-named corporation is not formally a 
party to t^e suit. It has, however, put on the record the statement 
that it is defending the case. It regularly manufactures and sells ma- 
chines of the kind here alleged to infringe the. plaintiff's patent. Both 
parties agree that it is the real defendant in interest. To save cir- 
cumlocution, i* will accordingly be called the defendant. 

The patent is for a machine for making pasteboard boxes. The 
defendant's machine makes such boxes. The raw material of each ma- 
chine is the same. Each takes hold of what is technically called a 
scored blank. A scored blank is a piece of pasteboard cut to the proper 
size and shape. It is scored or creased on lines at which it is intended 
the board shall bend to make the box. Each machine turns out the 
box with its sides properly glued or pasted together. In each when 
a box comes from the machine it is in a flattened condition. It can 
easily be opened, and the bottom and top closed by hand at the time the 
box is 611ed. It follows that the raw material and the finished product 
of each machine is identical. Each can make boxes of different sizes. 
Broadly speaking, the same operations are performed in each machine. 
These operations follow one another in the same order. Every ma- 
chine which turns a scored blank into a pasted and flattened box must 
in some way do certain things. It is most convenient, if not necessary, 
that these steps shall follow each other in the same order of time. 
Paste or glue must be put at or near one edge of one of the sides. 
Each of the two opposite sides of the blank must be turned through 
an angle of 180 degrees from a position in which it lies horizontally 
extended from the middle portion of the blank to a position in which 
it lies horizontally flattened upon that middle portion. The side upon 
which the glue or paste has been placed must be brought down to its 
final position before the other side is turned down. This is necessary 
in order that the unpasted side may come down upon the pasted. After- 
it is brought down upon the pasted side, the downward pressure upon 
it must be continued for some little while. If this pressure is released 
before the paste or glue has had time to set or harden, the natural 
elasticity of the 1)lank will tend to tear the edges apart. •Each of the 
machines has devices for feeding the blanks to the machine, for 
putting the paste or glue upon the blanks, and also for stacking or 
piling the blanks after they leave the machine. It is not alleged that 
the defendant's machine infringes the plaintiff's in any of these re- 
spects. The controversy relates to those portions of the machine which 
do the work of turning the edges up and then down, 
. The plaintiff's patent is issued upon an application which formally 
dates from 1906. In point of fact, however, the plaintiff described 
the invention covered by the patent in an application made May 16, 
1903. After such application had been pending in the Patent Office for 
some years, the office required a division of it. It was admitted at the 
argument that the application of May 16, 1903, disclosed the same 
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invention for which the patent in suit was issued. The long delay of 
seven years in the- Patent Office was due, not to any material change 
in the drawings or description of the invention, but to a prolonged 
controversy as to the wording of the claims. The plaintiff's original 
claims were worded very broadly and generally. As a result of the 
proceedings in the Patent Office those found in the issued patent are 
much more limited and specific. 

The patent as issued contained 11 claims. Of these the second to 
the sixth, inclusive, are not in issue in this case. The plaintiff alleges 
that the defendant does infringe the other six, viz., claims 1, 7, 8, 9, 
10, and 11. All these claims are claims for combinations. I find noth- 
ing in the prior art which so clearly anticipates them as to overcome 
the presumption in their favor resulting from their gfant by the Pat- 
ent Office. Much of the discussion, both as to the validity of these 
claims and as to whether they have or have not been infringed, appears 
to me beside the mark. It is not material that particular elements of 
any of the combinations described in these six claims^ are old or that 
all of them are old. If the plaintiff was the first one to put them to- 
gether to produce a useful result, and his putting them together in- 
volved invention, no one else has the right to put the old things to- 
gether in plaintiff's way to do plaintiff's work. If he can do such 
work without using some one of the elements which go to make up 
plaintiff's combination, plaintiff cannot complain. 

It appears from the testimony that plaintiff's machines, made In ac- 
cordance with the description contained in plaintiff's patent, were in 
commercial use as early as the spring of 1904. The defendant says 
that machines made by Mr. Staude, who is the inventor of its machine^ 
were in successful operation some years earlier. It is admitted that 
defendant afterwards altered, and as it seems to me materially altered,, 
the construction of these machines. If the earlier types of machine 
had operated successfully, it would have been easy for defendant to 
have put on the stand some of the people who had operated such ma- 
chine. It did not do so. Its present type of machine, it is admitted* 
was not made until after plaintiff's machines were on the market. It 
is the present type which is alleged to infringe. There is no evidence 
in the record that any of the machines described in the patents issued 
to other persons were commercial successes, and indeed no evidence 
that they wete ever used at all, although it is not impossible that they 
were. It is certain, however, that plaintiff's machine in all material 
respects substantially as it was described in 1903 and put in commer- 
cial operation in 1904 is now in extensive use. The plaintiff's machine 
and the defendant's alike are adapted to run at high speed. Bach can 
perhaps turn out 50,000 small sized boxes an hour, or more than 80& 
a minute. 

The first claim of the patent in suit is for a combination of seven 
elements. It will be convenient in quoting them to number these 
elements separately. 

The claim reads as follows: 

"In a machine of the character described, the combination (1) with a 
lower carrier comprising a pair of lower belts having upper horizontal 
stretches to engage a blank and (2) means for actuating said belts, (3) of aa 
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apper carrier comprising a pair of upper preesers extending partway of the 
length of the horizontal stretches of the lower belts and directly above the 
upper stretches of the lower belts, (4) flap-elevating inclines arranged adja- 
cent the outside edges of said belts, (5) folding-belts beyond the upper 
pressers arranged to overlap the said lower carrier to fold down the flaps 
of the blanks elevated by said inclines, (6) and shoes for pressing the blanks 
against the lower belts, said shoes extending from the upper pressers to the 
folding-belts, (7) said pressers, belts, and shoes being laterally adjustable 
to accommodate blanks of greatly varying widths." 

It is admitted that the first, second, fourth, and seventh elements 
of this combination are found in defendant's machine. The defendant 
says that its device does not include the third,- the fifth, or the sixth. 
The third element is an upper carrier comprising a pair of upper 
pressers extending part way of the length of the lower belts, and 
directly above them. The defendant says in its machine there are no 
upper pressers. The plaintiff never has more than two lower belts. 
Over each of these and brought by pressure in readily yielding contact 
"with it, is an upper belt. The patent states the purpose of the upper 
belt to be to hold the blank between the belts to keep it from twisting. 
Defendant's machine is equipped with three lower belts. It has one 
upper belt directly over the central lower belt. Over each of the side 
lower belts is a hsv. The distance of this bar from the lower belt is 
adjustable. In practice defendant says that one end of it touches the 
belt. The other is an eighth of an inch above the belt. So adjusted, 
it would seem to serve the purpose of guiding the blank and keeping 
it from raising or twisting. When defendant's machine is being 
.operated to make large boxes, all three lower belts are used. The 
center of the blank then passes under the upper belt of the defendant, 
and is gripped between it and the lower belt immediately under it. 
Each side of the blank is held between one of the bars and the lower 
belt immediately under such bar. When defendant's machine is work- 
ing on smaller boxes, one or the other of the lower side belts and the 
bar over it is taken off. The blank is fed through the machine in such 
manner that one side of it is gripped between one of the lower carry- 
ing belts and the upper belt. The other side passes between the other 
lower belt and the bar above it The defendant apparently has in its 
machine at all times a pair of upper pressors. It sometimes uses three 
upper pressers, but, when it uses three, of course, it uses a pair as 
part of the three. The bars appear to be upper pressers. The upper 
belt and each of the bars extend partway of the length of the lower 
belts. The upper belt is directly over the central lower belt. Each 
l)ar is directly over one of the lower side belts. 

It is said that the proceedings of the Patent Office estopped plaintiff 
irom claiming that either of his upper pressers can be anything but a 
movable belt. I do not think so. The different wording of the first 
and seventh claims from the ninth, tenth, and eleventh would indicate 
that, while the ninth, tenth,' and eleventh claims are Hmited to pressers 
which are belts, the first and seventh have no such limitation. 

There is really very little controversy as to the fifth element. De- 
fendant admits that what ,are called the pressing belts in its machine 
•do complete the process of folding. They are therefore folding belts. 
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The sixth element consists of shoes for pressing the blanks against 
the lower belts, said shoes extending from the upper pressers to the 
folding belts. In plaintiff's machine these shoes are separate pieces 
of metal placed on the machine to perform the work above mentioned. 
In defendant's machine the same purpose is accomplished by extending 
a portion of the upper frame of the machine in which small rolls are 
mounted to constitute one shoe. and by extending one or the other of 
the forming bars to make the other. These extensions hold the blanks 
down until they are gripped by the folding, or, what the defendant 
calls, the pressing, belts. I am therefore of opinion that the defendant 
uses a combination which contains every element of that secured to 
the plaintiff by his first claim. At the argument it was admitted by 
, both sides that there was no substantial difference between the first 
and seventh claims, and, if tiie first claim is valid and infringed, the 
seventh claim is also valid and infringed. 

The eighth claim is as follows, a number being given to each element 
of the combination claimed therein : 

"In a machine of the character described the combination of (1) a lower 
carrier, (2) flap-folding belts, (3) a horizontal pulley for each of said belts 
lying across said lower carrier, (4) an adjustable pulley for the other end 
of each belt, (5) an Intermediate guide for the acting stretch of each belt, 
said intermediate guides being located close to the lower carrier to hold the 
portions of the belts which are between them and the horizontal pulleys sub« 
stantially parallel with eald carrier, (6) and the adjustable pulleys being 
variable to different positions to change the angles of those portions of the 
belts which are between them and the said intermediate goldes relatively 
to said lower carrier." 

It is not disputed that defendant's machine contains the first ele- 
ment, nor is it disputed that, if it has the second element, it has the 
third, for there is a horizontal pulley for each of the belts in defend- 
ant's machine which plaintiff says are flap-folding belts, but which de- 
fendant claims are pressing belts. 

In the discussion of the same element in the first claim it was held 
that defendant's belts were folding belts. It is not questioned that 
there is an adjustable pulley for the other end of each of defendant's 
belts, but it is said it is not adjustable in the sense in which the 
plaintiff uses the word adjustable. It is true that plaintiff's adjustment 
can be made in various ways. The defendant's apparently only verti- 
cally. The pulley remains an adjustable pulley. Its adjustment will 
adapt its machine to deal with blanks or boxes of different thicknesses, 
and which reach the belts with the sides at varying angles to each 
other. If it has the other elements of plaintiff's claim, it has an inter- 
mediate guide. 

It may very well be that plaintiff did not have before his mind when 
he worded his description or his claim the arrangement of belts which 
defendant has devised, but those belts operate in substantially the same 
way to produce the same result, and the eighth claim of the plaintiff's 
patent may be read on defendant's construction. I therefore find the 
eighth claim of the plaintiff's patent infringed. 

The plaintiff says that the defendant infringes his ninth, tenth, and 
eleventh claims. Two upper belts which move in the same direction 
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and at the. same rate of speed as the lower carrier belts are 
elements in each of these claims. It is admitted that the defend- 
ant has only one upper carrier belt This moves in unison in the same 
direction^ and with the same rate of speed as the lower carrier belts. 
Plaintiff says defendant has the equivalent of another carrier belt 
in the fixed bar in its machine. In passing on the first and seventh 
claims, it has been held that this bar is introduced for the same 
purpose and accomplishes the same function as one of the plain- 
tiffs movable upper belts. It remains true that the bar is not a 
moving belt. Plaintiff has so phrased his ninth, tenth, and eleventh 
claims that no one of them is infringed by any machine which does 
not contain two upper belts which move in the same direction and 
at the same rate of speed as the lower carrier belts. It therefore 
follows that the ninth, tenth, and eleventh claims of the plaintiff's 
patent are not infringed by the defendant 

I nnu that the first, seventh, eight, ninth, tenth, and eleventh 
claims of the plaintiff's patent in suit are valid, that the first, seventh, 
and eighth are infringed by the defendant, and that the ninth, tenth, 
and eleventh are not infringed. The usual decree may be entered 
for an injunction and accounting as to the claims held valid and in- 
fringed 



WEBER ▼. AUTOMOBIIiE & ACCESSORIES MFG. CO. 
(Olrcalt Court, D. Maryland. July 5, 1911.) 

1. Patents (| 2^*)— Izra^BiNosMSNT— Change in Fobic of Constbitotion. 

Infringement of a patent Is not avoided by making In one piece wbat 
the Inventtor mude In several, when In practical operation It nudEes no 
difference whether one form of constraction or the other Is used. 

[Ed. Note.— For other cases, see Patents, Cent Dig. | 376 ; Dec. Dig. | 
258.*] 

2. Patents (| 141*) — Reissues— Validity. 

. A reissue is not necessarily void because it contains broadened claims 
or claims which more accurately and precisely cover the Inyentlon as 
described in the original patent 

[Ed. Note.— For other cases, see Patents, Cent Dig. || 206-213; Dee. 
Dig. I 141.* 

Grounds for reissue of patent, see note to General Electric Co. ▼. Rich- 
mond St. & I. Ry. Co., 102 C. C. A. 145.] 

8. Patents (| 328*) — ^Validity and Infbinoement— Automobilb Tbuck. 

The Weber reissue patent No. 12,430 (original No. 772,014), for an au- 
tomobile trucdL, held valid and infringed. 
4. Patents (I 314*) — Suit fob Infbinoehsnt— Obdeb ov Pboof. 

That the complainant in a suit for Infringement of a patent did not 
prove the marking of the articles made under his patent until his rebut- 
tal testimony will not deprive him of the right to an accounting where 
the fact was undisputed, and the delay not prejudicial to def aidant 
[Ud. Note. — For other cases, see Patents, Dec. Dig. | 314.*] 

In Equity. Suit by Herman Weber against the Automobile & Ac- 
cessories Manufacturing Company. On final hearing Decree for 
complainant. 

•For otiMc oaaes Me lame topio ft 9 htjmbxb in Dee. ft Am. Digs. 1907 to date, A Rep*r Indezee 
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C. A. Snow & Co. and Richard Bernard & Son (C. E. Doyle and 
W. H. C. Clarke, of counsel), for complainant. 
William Nevarre Cromwell, for defendant. 

ROSE, District Judge. This is a suit for infringement of reissue 
patent No. 12.430, January .2, 1906. It will be called the reissue. The 
original patent was No. 772,014, October 11, 1904. It will be called 
the original. The complainant, Herman Weber, lives at Colorado 
Springs, Colo. He is the patentee. He will be called the plaintiff. 
The defendant is the Automobile & Accessories Manufacturing Com- 
pany, a Maryland corporation. It has a regular and established place 
of business in Baltimore, in this district, and there committed the acts 
charged to be infringements. It will be called the defendant 

The alleged infringing device originated with one John E. Norwood, 
At or about the time at which he says he conceived the idea he organ- 
ized a company known as the Auto Supply & Storage Company. This 
•company he controlled. Plaintiff filed a bill against it for infringing 
his reissue. The Auto Supply & Storage Company went into receiver's 
hands while the suit was pending. It was wound up by receivers and 
the defendant was thereupon organized. It is also controlled by Nor- 
wood. It bought the business of the Auto Supply & Storage Company. 
It made and used Norwood's device. Plaintiff brought this suit. 

The patented thing is a small truck. It is to be used in handling 
automobiles where there is not room enough to move them by their 
own machinery in the way in which you want them to move. For 
brevity an automobile will be called a car. In a small or crowded 
garage, on docks and wharves-, or the decks of vessels, 'on station plat- 
forms, or in freight cars it is often desirable and frequently necessary 
that cars shall be moved in a direction other than forward or backward. 
There is use for a cheap, simple, light, and easily handled tool for 
doing this work. The thing to be used must be readily movable in any 
direction. Plaintiff put his truck on casters. When not in use, it must 
take up little room. Car wheels are usually independently mounted. 
A truck which would hold more than one wheel would be large, heavy 
and complicated. There would be little call for a truck which could not 
be handled by one man. Plaintiff's truck will hold but one car wheel. 
Within a considerable number of degrees car wheels turn easily. 
Plaintiff's truck holds a car wheel in substantially a fixed angle to the 
load-supporting portion of the truck. The truck will be useless for the 
purpose if the car wheel can be pulled off of it sideways. Plaintiff's 
truck has a wheel-supporting channel deep enough to prevent anything 
of the kind. To make it useful, one man without the aid of other ap- 
pliances must be able to place a car wheel upon it. Plaintiff's truck has a 
projecting inclined plane up which the car wheel can be readily moved. 
The truck must be one out of which the car cannot without the will of 
the operator easily roll either forward or backward. Plaintiff dishes 
the platform of his truck so that when the car wheel settles down upon 
it gravity holds it firmly. The truck must be one which will not let 
the car turn over, or which will not itself tilt up. Plaintiff places the 
load-supporting platform of his truck adjacent to the floor, so that 
the weight will not rest upon a plane above that of the casters. 
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The truck is a simple thing. It meets the obvious necessities of the 
situation. It is easy to say that its way of meeting those necessities 
is as obvious as the necessities themselves. Defendant does say it. Its 
answer cites 66 prior patents. Its expert comments on 32 of them. 
Those discussed include patents for roller skates, sewing machine and 
stove leg casters, sled runners, garbage carts, see-saw lifting jacks, and 
barrel, sleigh, baggage, rocking chair, grain binder, and vehicle trucks. 
As the sum of many hours of testifying and of many pages of recorded 
testimony, the same very accomplished expert concludes that the near- 
est anticipation to the claims of plaintiff's reissue is to be found in a 
patent for casters to be permanently screwed on each leg of a se^wing 
machine. No one other than a highly trained patent expert would be 
likely to seek for an anticipation of a movable truck for a car wheel in 
a fixed caster and frame intended to be screwed permanently on the 
foot of a sewing machine. Before the plaintiff had made his truck, 
it is not probable that anybody, not even the patent expert, would have 
gotten any light on how to make it from a most careful study of a 
sewing machine caster. The court is much indebted to Mr. Greeley's 
study of the art. After reading what he has to say, it is possible to 
feel certain that every reference which could anticipate or limit the 
claims of the plaintiff has been found and cited. The sewing machine 
caster is the net result. Under such conditions there can be little ques- 
tion of the novelty of plaintiff's device. Defendant's failure to find any 
more pertinent reference in the prior art is sufficient answer to its 
contention that the claims- of the reissue are too broad. Both sides 
have proved that there was great need for such device. Before it came 
upon the market all sorts of inconvenient, troublesome and objection- 
able expedients were resorted to. Oil was poured on the floor to make 
easier the sideways dragging of a car over it, a piece of scantling was 
used to pry the car over, and so on. 

Plaintiff's trucks were put upon the market in 1904. There was at 
once a wide-spread demand for them. Inquiries and orders came from 
all sections of the United States and from many European countries. 
Plaintiff testified that he had sold 6,000 of them. He says defendant 
infringes the first, second, and third claims of his reissue. Defendant 
says it infringes none of them. The first claim is for "a truck com- 
prising (1) casters, (2) a drop-frame extending transversely of the 
truck and connecting the casters, (3) said frame being permanently 
securec tu and serving to maintain the casters in fixed relative posi- 
tions, (4) and a fixed load-receiving platform supported by said drop- 
frame." The casters are found in plaintiff's and defendant's truck 
alike. In each of them a drop-frame extends transversely of the truck 
and connects the casters. In each of them that frame maintains the 
casters in fixed relative positions. In each of them there is a fixed 
load-receiving platform. In each of them that load-receiving platform 
is supported by the thing which also connects the casters. The only 
difference is that defendant makes the whole of its truck, except the 
casters, out of one piece of metal. Plaintiff usually makes his truck 
out of several pieces of wood or metal. Defendant's expert admits 
that if plaintiff's claim can be read upon a truck, all of which is made 
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in one piece, defendant's truck infringes. There is nothing in the 
claim that expressly negatives the making of the truck in one piece. 
Defendant's expert, to justify his contention that llie claim requires 
the truck to be made in several pieces, goes into minute questions of 
punctuation. He reviews the history of the prior art, and asserts that, 
if the claim is to be so construed as to include a single piece truck, it is 
anticipated by the sewing machine casters. Such limitation upon the 
ordinary import of the language of this claim does not seem to be justi- 
fied either by its punctuation or by anything in the prior art. He 
argues that the plaintiff's claim necessarily implies a drop-frame which 
is no. part of the load-receiving platform. He admits, as, of course, 
he must, that before the truck can be put in use the load-receiving 
platform must be firmly secured to the drop-frame. He does not say 
that it makes any difference whatever in the way in which the truck is 
used — whether it was originally made in one piece or several pieces. 

[1] It is scarcely necessary to cite authorities to the effect that in- 
fringement cannot be avoided by making in one piece something that 
the inventor made in several, when in practical operation it does not 
make the slightest difference whether one form of construction or the 
other is adopted. Such contention may be dealt with as briefly as it 
was by the Circuit Court of Appeals for the Second Circuit in Capital 
Cash Register Co. v. National Cash Register Co., 70 Fed. 709, 17 C. C. 
A. 355. 

It is unnecessary to quote the plaintiff's second and third claims. It 
is admitted that those claims are infringed .if infringement cannot be 
escaped by making in one piece that which patentee made in several. 
How unsubstantial the contention that there is any difference whether 
the machine is made in one piece or in three is demonstrated by this 
record. Norwood has made his truck in several pieces and in one 
piece. Plaintiff has made his truck in one piece and in several pieces. 
The defendant claims that it is making its truck under a certain patent 
issued to Norwood. This patent is junior to that of the plaintiff. It 
may contain some improvements or additions to the plaintiff's patent. 
That will not justify thie defendant in using what is plaintiff's. Mor- 
ley V. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715. ' 

Defendant says plaintiff's reissue is for a different invention than 
that described in his original patent. If that be true, the reissue is 
void. It does not appear to be true. Every element claimed in the 
reissue is clearly shown in the original. A drop-frame and drop-frame 
bar in the sense and in the connection they are used in the original and 
the reissue mean the same thing. They are described and their use 
pointed out in the original as clearly as in the reissue. A loading- 
member extending from one end of the platform proper to a point be- 
yond the casters is shown in the original. The use to which it is to be 
put is there told. One form of such loading-platform is claimed in the 
original. The original distinctly specifies that the bends of the frame 
bars shall be disposed adjacent to the floor or the ground in order to 
facilitate the positioning of the vehicle upon, the structure. This ar- 
rangement of the bars involves the same form of construction which is 
described in the third claim of the reissue as a "dished load-receiving 
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surface disposed approximately in the horizontal plane of therevoluble; 
elements of the casters." 

Defendant relies upon Marvel Buckle Co. v. Alma Manufacturing 
Co. (C. C.) 180 Fed. 1002. There in his original patent the inventor 
said he wanted to make a buckle that would not tear a trousers strap, 
and would not form a hump. In his reissue he claimed a buckle which 
was less liable to be broken in the process of manufacture. This, it 
was held, he could not do. In the case at bar the plaintiff in the orig- 
inal described a truck intended to support and move a car wheel. The 
precise construction gf the truck is both told and shown. How and 
why it is to be so made is set forth. Some of its characteristic features 
were not embodied in precise language in the original claims. 

[2] A reissue is not necessarily void because it contains broadened 
claims, or because it contains claims which more accurately and pre- 
cisely cover the invention as described in the original patent. Crown 
Cork & Seal Co. v. Aluminum Stopper Co., 108 Fed. 845, 48 C. C. A, 
72. 

[3] A period of seven months elapsed between the original and the 
application for the reissue. Defendant says Norwood acquired rights 
in that time of which the reissue cannot deprive him. It says it has 
succeeded to those rights. The defendant has failed to prove beyond 
reasonable doubt the existence of the facts upon which such nghts 
rest. Assuming, however, that all the testimony it has given on this 
subject is true, what happened was this: About two months before 
plaintiff applied for his reissue Norwood made two trucks. In those 
trucks the frame bars and the loading platform were made separately, 
and they werelifterwards fastened together. Norwood was then about 
to organize the first of his companies. The company was formed for 
the purpose of manufacturing, buying, selling, hiring, storing, repair- 
ing, and conducting generally the wholesale agd retail business of 
trading and dealing in automobiles and automobile supplies, and con- 
ducting and carrying on the business of delivering and transferring 
of merchandise, parcels, etc., and the business of conveying passengers 
for hire in automobiles and otherwise, and for buying, selling, and 
dealing in patents and patent rights, and for buying, selling, mort- 
gaging, leasing, improving, disposing of, or otherwise dealing in lands 
in Maryland. One gentleman testified that he became an incorporator 
and stockholder in this company, and that Norwood at the time he 
asked him to go into the company showed him one of these trucks, and 
told him that he would let the company manufacture it on a royalty. 
The witness thought it would be valuable. This company was formed 
in the latter part of March, 1905. The only Norwood trucks then in 
existence, or which up to that time ever had been made, or which were 
made at any time before the plaintiff applied for his reissue, were two. 
Norwood says that any bargain he had with the company as to these 
trucks was verbal. He thinks they paid him 50 cents apiece for the 
right to use them ; that is, $1 in all. No more trucks were made by 
Norwood or by anybody under his design until the end of July, 1905. 
That was two months after the reissue had been applied for. These 
trucks were made a few days after Norwood had written to the plain- 
190 F.— 13 
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tiff for a description of plaintiflF's trucks. None of the Norwood 
trucks were sold to anybody else until the latter part of 1905 or early 
in 1906. If the defendant or Norwood have any intervening rights, 
they rest upon the above facts, and upon no others. 

In the case of the Crown Cork & Seal Co. v. Aluminum Stopper 
Co., supra, the alleged infringer, Hall, had actually applied for his 
patent before the issue of the Painter original patent, and nearly two 
years before the application for reissue. Much had been done by Hall 
and his associate, Keizer, and by the Aluminum Stopper Company 
they formed to develop this invention. Much money had been spent 
on it and many stoppers put upon the market. What was done by Nor- 
wood cannot be seriously compared with what was done by Hall. The 
Circuit Court of Appeals for this circuit decided that all that Hall had 
done had not given him any rights which enabled him to escape from 
the charge of infringing the Painter reissue. The validity of the re- 
issue patent in this case has been already once adjudicated in the 
United States Circuit Court for the District of Colorado in the case of 
Herman Weber v. Pikes Peak Mfg. Co. & Stean B. Mansfield (no 
opinion filed). The defendant contends that the prior state of the art 
was not laid before the court in that case, and that no such vigorous 
defense as has here been made was there set up. I have accordingly 
dealt with the record here as if there had been no prior adjudication. 
Having so done, I have reached the same conclusion as Judge Lewis 
did in that case. 

[4] The defendant says that in any event there can be no decree 
for an accounting. Plaintiff did not in his direct testimony prove that 
his devices were marked "patented," or that he gave notice to the 
defendant to cease infringement. Such facts were developed during 
plaintiff's cross-examination of defendant's witnesses, and were proved 
by plaintiff when offiiiring his testimony in rebuttal. Plaintiff should 
have given this evidence in chief. Defendant has not asked permission 
to show that the facts are not as plaintiff in rebuttal claims them to be. 
That the proper evidence on this subject was not given by the plaintiff 
in his opening was obviously an oversight. It takes something more 
than the failure of a solicitor to prove an undisputed fact at the right 
time to justify a court of equity in forfeiting important rights. If 
anybody has been prejudiced by the mistake, the party responsible 
must stand the consequence. In this case there seems to have been 
no possible harm to anybody. Upon application at any time the court 
would have given pemiission to plaintiff to offer the necessary proof. 
It is immaterial that it was offered without asking permission. 

There will be a decree for an injunction and an accounting in the 
usual form. 
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ADRIAN WIRE PENCB CO. t. JACKSON FENCE CO. 
(Circuit Court, B. IX Michigan, S. D. May 17, 1911.) 

L PATKifTS (I 810^) — Surr roB Infbingement— Multifabioubness or Bill. 

A patent for a peculiar form of wire knot and one for a machine or 
die to make such knot may both be infringed by the same act, and a bill 
charging such infringement is not multifarloua. 

[Ed. Note.— ror other cases, see Patents, Dec. Dig. | 810.*] 
2. pATBNn (I 810*) — Surr fob IifFBiNOEicBifT— Mttltifabiousness oh Bill. 

A patent for a generic form of wire knot and one for an included spe- 
cific form may both be infringed by the same structure, and a bill alleg- 
ing such construction of the patents and such infringement is not demur- . 
rable for multifariousness. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. | 810.*] 
8. Patents (i 72*)— Double Patentino— Identitt or Invention, 

A patent for a die for fuming a wire knot and one for the knot formed 
by such die, but which may be otherwise formed, are not for the same 
invention, and the later is not void for double patenting. 

[Ed. Note. — ^For other cases, see Patents, Dec Dig. | 72.*] 

4. Patents (| 328*) — Validity— Knqt roB Wibe Fence. 

The Williams patent, No. 533,403, for a knot for the intersecting 
strands of a wire fence, held not invalid on its face for lack of invention. 

5. Patents (| 328*-) — Validity— Die fob Making Wibe Knot. 

The Tiffany patent. No. 755,187, for a die for making a wire knot, held 
not invalid on its face for lack of invention. 

In Equity. Suit by the Adrian Wire Fence Company against the 
Jackson Fence Company. On demurrer to bill. Overruled, 

Rector, Hibben, Davis & Macauley, for complainant 
Albert H. Bates, for defendant. 

DENISON, District Judge. This suit is upon three patents: 
Williams, 533,403, for a knot or tie for the intersecting strands of 
a wire fence; Tiffany, 774,210, for a knot of the same general class; 
and Tiffany, 755,187, for a die for making such knots. The demurrer 
alleges: (1) That the bill is multifarious for lack of conjoint use of 
the three patents; (2) that the two Tiffany patents involve double 
patenting; (3) that each of the three patents is void for lack of in- 
vention. 

I. Multifariousness. 

[1] The bill alleges that all three patents are capable of conjoint 
use, and are, in fact, conjointly employed by the defendant in a single 
structure. The defendant argues this may mean that they are used in 
the different parts of the same fence. This is not the fair meaning 
of the language; and it is apparent enough that complainant intends 
to charge they are all used in connection with one single knot or tie. 
In spite of this allegation, it is well settled that we may look into the 
patents themselves to see whether the patents are fairly capable of 
such use. 

A patent for a peculiarly twisted and formed piece of wire, and a 
patent for a die in which the forming and twisting are done, are 

•Wm othtr mam m% uun« topic ft | wmbu la Dm. * Am. DIgi. 1M7 to data, ft R«p> Indmm 
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patents for tHe apparatus and for the product^ in close analogy to 
those for process and product. It seems clear that it is proper to 
join, in one suit, two such patents, since both are infringed by the 
same act. This consideration justifies joining Tiffany, knot, and 
Tiffany, die. 

[2] If tfie two knot patents were for two specific and varying 
forms for the same structure, obviously they could not be joined, 
because they could not be conjointly used in the same structure. If 
they are relatively generic and specific, then they may both be in- 
fringed by the same structure, and joinder may be proper. It is com- 
plainant's theory that the Williams patent is relatively generic;^ and, 
upon demurrer, I cannot say this theory is wrong. The first claim of 
Williams is capable of sudi construction, or, to speak more accur- 
ately, may, upon final hearing, be thought capable of such construc- 
tion. 

Hie question whether Williams, knot, and Tiffany, die, can be 
joined depends also on whether Williams is relatively generic. If 
a knot made in a Tiffany die infringes the Williams patent^ then 
these two patents may be joined. 

2. Double Patenting. 

[3] Tiffany, knot, was applied for May 29, 1903,^ and issued No- 
vember 8, 1904. Tiffany, die, was applied for June 19, 1903, and 
issued March 22, 1904. 

If these were for one invention — ^i. e., if the machine would pro- 
duce only the product and the product could be constructed only by 
the machine — it might follow that the later patent was invalid, under 
the rule of the Mosler Case, 127 U. S. 355, 8 Sup. Ct. 1148, 32 L. 
Ed. 182 ; but this does not seem to be the case. The knot can be made 
by hand, or by any suitable shaping mechanism. It is, therefore, an 
independent invention. Normally, process and product form two in- 
ventions; not one. Leeds & Catlin Co. v. Victor Talking Machine 
Co., 213 U. S. 301, 29 Sup. Ct. 495, 53 L. Ed. 805. 

Hence the validity of neither Tiffany patent is affected by the exist- 
ence of the other. 

3. Patentability. 

[4] A. Williams. With the broad construction claimed for this 
patent, the query arises whether it is not a patent for a knot made of 
wire, instead of from string. On its face, and with the construction 
necessary to make it cover the Tiffany knot, it has that aspect. There 
are said to be merit and novelty in using a prepared staple as the 
starting point of the construction. This may be, although it is not 
now clear to me ; and it should be said that complainant has not at- 
tempted* to present that question fully. On final hearing, evidence of 
utility, commercial acceptance, previous failures, etc., may be thought 
of controlling force. It is not obvious just what mechanical prob- 
lems arise in dealing with this kind of material, and I am satisfied that 
I should not, on a demurrer hearing, hold the patent invalid. 

B. Tiffany, knot. This structure, as claimed, is a duplicate of 
Williams', except as to the form and placing of the ends of the staple; 
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and in these respects, the differences seem mechanical only, remem- 
bering that we must consider, not the method of construction (which 
may involve valuable invention), but only the finished product, how- 
ever made. The prior Williams patent, pleaded in the same bill, may 
be considered in determining whether the later Tiffany patent, on its 
face, shows invention. If the suit was planted on this Tiffany patent 
alone, I should be inclined to sustain the demurrer on the ground of 
invalidity; but as this demurrer is to be otherwise overruled, and 
proofs must be taken and final hearing had on the other two pat- 
ents, no additional delay and little, if any, additional proof will 
be required as to this patent, and the practical considerations, some* 
times persuasive in sustaining a demurrer in a patent case, are not 
present. On the other hand, if sustaining the demurrer was, on ap- 
peal, held erroneous, there would be what would correspond to a mis- 
trial at law, and the case would have to come back for further hear- 
ing on this point. Under such circumstances, it seems best to over- 
rule the demurrer on this point also. 

C. Tiffany, die. I am not impressed by the attack made upon 
the prima facie validity of this patent; indeed, the argument rests 
upon the assumption of a knowledge of the art of die making, which 
knowledge the court does not judicially have. 

Upon the whole case, an order will be entered overruling the de- 
murrer and giving the defendant 20 days in which to plead or answer. 



JTACKSON SKIRT & NOVELTY CO. v. BOSENBAUM et aL 
(Circuit Court, W. D. Midiigan, S. D. May 24, 1911.) 

1. Patents (| 828*) — ^Vamditt— Skirt. 

The Smitli and Afalnlght patent, No. 750,234, for a skirt, held not in- 
▼alid on its face for lack of invention. 

2. Equity (i 244*) — Fsdebal Fbocsdubs— Right to Answeb Aihsb Ovebbul- 

INO 0I\ DEMT7BBEB. 

Under equity rule 34, after the overruling of a demurrer the defendant 
has an ahsolt^t?e right to answer, and the court has no power to impose 
arbitrary conditions. 

[Ed. Note.— -For other cases, see Equity, C^nt. Dig. | 519; Dec. Dig. I 
244.*] 

8. Patents (S 310*) — Suit fob Iiwbingement— Pilea. 

Where a bill for infringement of a patent, brought against individual 
defendants and a corporation, alleges that the individual defendants have 
johitly and severally and as copartners infringed, a plea setting up that 
such defendants are not partners, and were not at the time of the al- 
leged infringement, but that they are officers of the defendant corpora- 
tion, should be overruled, as the defense may be fully saved by an an- 
swer. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 310.*] 

In Equity. Suit by the Jackson Skirt & Novelty Company against 
Louis Rosenbaum and others. On demurrer and plea. Overruled. 

W. H. C. Clarke and C. A. Snow & Co., for complainant. 
Chappell & Earl, for defendants. 

•For other cai m Me same topic & § nvicbbb In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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DENISON, District Judge. The bill is for infringement of patent 
to Smith and Malnight, January 19, 1904, No. 750,234. 

[1] The demurrer raises the question of the patentability of the 
combination described in the single claim. The patent impresses me 
as one of those which now seem to be a rather obvious expedient, as 
compared with other well-known forms, but which, nevertheless, may, 
upon final hearing, be shown to have such commercial merit, and to 
have been so far "the la§t step" in a search for exactly the rigfht 
thing, as to have validity. If the claim is read literally and closely, 
it is extremely limited in form ; and there must be more hesitation in 
sustaining a demurrer to a claim capable of such construction than 
there may be in cases where the claim is very broad. Upon the 
whole, I think the case is one which ought to be held for final hearing. 

[2] I am asked to apply the rule announced in the case of Merri- 
mac Mattress Mfg. Co. v. Schlesinger et al. (C. C.) 124 Fed. 237, 
to require the defendant to pay a special allowance to complainant's 
counsel for services and traveling expenses as a condition of permit- 
ting the defendant to answer. The circumstances of this case do not 
call for the imposition of any penalty, as I have no doubt whatever 
that tfie demurrer was interposed in good faith; but I understand 
that under general equity rule 34, and after the overruling of a de- 
murrer, the defendant has an absolute right to answer, and a court 
has no power to impose arbitrary conditions. It would seem that, 
if a court is satisfied that counsel appearing in court has falsely 
certified that a demurrer was interposed in good faith and not for 
delay, a requirement that the clients should be penalized may not be 
the most appropriate remedy. 

[3] The plea has to do with the association of the defendants. 
The bill, in its opening paragraph, alleges that it is brought against 
the three individual defendants "jointly and severally and as co- 
partners, trading and doing business under the firm name and style , 
of the Henrietta Skirt Company," and against Samuel Rosenbaum & 
Sons Company, a Michigan corporation, "and against all of said 
defendants jointly and severally." A later paragraph alleges that 
the defendants "are now jointly infringing said letters patent." 

The plea sets up that the individual defendants are not, and for 
several years have not been, partners as the Henrietta Skirt Com- 
pany, or partners at all, but that their only connection with the sub- 
ject-matter is as officers or employes of the defendant corporation, 
which corporation is using the trade-name "Henrietta Skirt Com- 
pany.*' I think that the allegation in the bill that the three individual 
defendants are partners under the specified trade-name is, when taken 
in addition to the statement that they are jointly and severally in- 
fringing, surplusage, and does not tender an issue to which a good 
plea may be interposed. 

In its further aspect, the plea is, substantially, that the individual 
defendants have not infringed, unless by reason of their connection 
with the corporation; and then, to make the plea complete, we must 
consider in this connection the fact that the bill does not allege an 
infringement by them as officers of the corporation. In other words, 
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the plea is that the defendants are not liable for the reason alleged in 
the bill, though they may be liable for another reason. In a case 
where the defense may be fully saved in connection with an answer 
and on final hearing, and where the relations of the parties are as 
they seem here to be, I think a plea resting on such a basis should not 
be sustained. It will, accordingly, be overruled. 

It is apparent, however, from statements of counsel upon the argu- 
ment, that the bill may require amendment. This action is one of 
tort, not of contract. The complainant, therefore, cannot recover 
against the individual defendants as partners, on the ground that they 
have been held out at one time as partners, and that the holding out 
had not been recalled. If, therefore, it should appear that these de- 
fendants are not in fact partners, but that their only connection with 
the matter is as officers of the corporation, then the complainants 
would fail, because there would be no allegations in the bill upon which 
these defendants could be held through the corporation. Complain- 
ant can meet this situation by an additional allegation that these de- 
fendants claim to be acting only as officers or employes of the cor- 
poration, and that, if so, their acts and conduct have been such as to 
make them personally liable. These acts and conduct may be described 
in such detail as may be necessary to make the basis for personal lia- 
bility under the rule existing in this circuit, and at the same time com- 
plainant can retain its allegation of a supposed partnership, or other 
individual acts, to rely upon if the same can be established. 

The order will be that the demurrer and the plea be overruled; 
that the complainant have 20 days in which to amend the bill of com- 
plaint as it may be advised; that, in case of such amendment, the 
defendants have 20 days thereafter in which to answer; and that, 
in case complainant does not amend within said 20 days, the defend- 
ants have 10 days after the expiration of such time in which to 
answer. 

The clerk will enter the order immediately. 



HAVENS et al. v. W. R. OSTRANDER & CO. 
(Clrailt Court, S. D. New York. May 31, 1911.) 
L Patents (f 328*) — ^Designs— Bbakch Box fob Electric Wires. 

The Havens design patent, No. 39,767, for a design for a branch box 
for insulated electric wires, is not void on its face, because the article is 
not a proper subject for a design patent, for anticipation, nor for hiok 
of invention. 
2. Pateivts (I 310*) — Suit fob Infringement— Demubbeb to Biix. . 

A prior patent not set out in the pHl cannot be considered as part of 
the record on demurrer. 

[Ed. Note. — ^For other cases, see Patents, Dec. Dig. f 310.*] 
8. Patents (§ 290*)— Suit for Infringement— Parties. 

In a suit by an exclusive licensee for infringement of a patent, It is 
not prejudicial error to join the patentee as a complainant 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 290.* 
Persons entitled to sue for infringement, see note to Snead ▼. Scheble, 
90 C. C. A. 583.] 
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In Equity. Suit by Morton Havens and another against W. R. 
Ostrander & Co. On demurrer to bill. Overruled. 

Parsons, Hall & Bodell, for complainant. 
Robert S. Allyn, for defendant. 

LACOMBE, Circuit Judge. The patent sued upon is No. 39,767, 
for a design for branch box for insulated electric wires issued January 
12, 1909. The specification states that: 

"ThlB design for branch boxes comprises an elongated body having a 
closure on one side constituting a continuation of the lines of the body and 
OuLving nipples projecting from each mid of the body. The bottom of the 
body lis curved, and aU parts of the device are joined by gradual curves 
so as to produce an ornamental effect." 

The accompanying drawing has two figures giving perspective views 
of the box. 

[1] The first ground of demurrer is that it appears upon the face 
of the patent that the subjfect-matter thereof is not the proper subject- 
matter for a design patent. Reference is made to Williams Calk Co. v. 
Kemmerer, 145 Fed, 928, 76 C. C. A. 466 (the calk on a horse-shoe), 
and to Bradley v. Eccles, 126 Fed. 945, 61 C. C. A. 669 (the washer 
for a thill-coupling). But in th€ authorities cited the court was suffi- 
ciently familiar with the art to take judicial notice that the horse-shoe 
calk and the thill-washer were so used that their particular design 
was unimportant. This court, however, knows nothing about the 
art of branch boxes for electric wires, and without some testimony 
cannot form an opinion as to whether they are or are not so used as to 
leave some scope for designing them. 

The next ground of demurrer is that the patent is void on its face 
for lack of invention in view of common public knowledge. It. is true 
that the design as illustrated in the figures seems to be a simple one, 
but this court has no "common knowledge" of the particular art either 
as to prior designs for such devices or as to possible difficulties to be 
overcome in constructing the pipe and closure and putting them in 
place, and at the same time giving them an attractive appearance. "In 
patent causes there is always the chance that evidence as to conditions 
prior and subsequent to the patentee's publication may be introduced, 
which would induce the reversal even of a very strong impression 
formed merely from a perusal of the patent in the light of common 
knowledge." Stillwell v. McPherson (C- C. A., Second Circuit) 183 
Fed. 586, November 7, 1910. 

[2] It is next contended that the design patent is anticipated by a 
mechanical patent to the same inventor. No. 775,037, reissued April 23, 
1907, No. 1,264. This^ patent, however, is not set forth in the bill. 
The mere fact that it is, with many others, referred to in a license 
agreement which is annexed to the bill does not make profert of it so 
that it may be considered as a part of the record on demurrer. 

[3] It is next contended that there is an improper joinder of parties, 
the complainants being the patentee and the holder of an exclusive 
license. The patentee may not be a necessary party, but it is not error 
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to join him as a party plaintiff. Defendant is in no way prejudiced 
thereby. 

The other two g^rounds of demurrer are not warranted by the lan- 
guage of the bill, and need not be discussed. 

The demurrer is overruled, with leave to answer in 20 days. 



CX)MMEBOIAL ACETYLENE CO. et al. v. WIDRIO et aL 

(Circuit Court,; E. D. Michigan, 8. D. June 9, 19ia) 

No. 4,046. 

Patents (§ 328*) — Infbingement— Acettuene Gas Tawks. 

The Claude & Hess patent, No. 664,383, for an acetylene gas tank, eor- 
ers as the patented package the tank charged with acetylaie gas, and 
one who recharges such tanks in violation of a notice thereon stating 
that they are licensed for use only when filled by the seller, and with 
full knowledge' of such contract!, Is an infringer of the patent. 

In Equity. Suit by the Commerdal Acetylene Company and the 
Prest-O-Lite Company against Arthur S- Widrig and Perry G. Robin- 
son. On motion for preliminary injunction. Motion granted. 

Jno. P. Bartlett, Winter & Winter, and J. J. Gafill, Jr., for com- 
plainants. , 
Jno. Faust, for defendants. 

DENISON, District Judge. This is a motion for preliminary in- 
junction (under patent No. 664,383) to prevent defendants from re- 
filling the "Prest-O-Lite" tanks, now in common use upon automobiles 
for supplying acetylene gas to the burners. 

The general legal principles involved are settled, as to one branch 
of the case, by the Morgan Envelope Case, 152 U. S. 42S, 14 Sup. Ct. 
627, 38 It. Ed. SOO, and the familiar line of cases applying that rule, 
and as to another branch of the case, so far as the Sixth circuit is 
concerned, by the two button-fastener cases (Heaton-Peninsular Com- 
pany V. Eureka, 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728, and 
Elliott V. Rupp, 131 Fed. 730). These principles have been applied 
to the patent here involved, and to somewhat similar .circumstances, by 
Judge Quarles in Commerdal Acetylene Company v. Avery, 166 Fed. 
907, and in Commercial Acetylene Company v. Auto-Lux Company, 
181 Fed. 387. 

If the only question involved were whether an outright purchaser of 
one of these tanks infringed the patent by recharging it with acetylene 
gas, I should hesitate, except for the eflfect of Judge Quarles* opinion, 
to direct a preliminary injunction. The tanks, fully charged, are sold 
by complainants for about $16, and are recharged for $2. The gas 
which is contained in them is thus evidently only a small fraction of 
their total value. They are mere containers for the gas. They are 
sold for the very purpose of having the contained gas used, and if no 
contract was involved in each case, except the ordinary contract of 
sale, there would be strong reasons for urging that such sale implied 

*Fw •ttk«r oaMS ■•• lamt topic ft | znnfBU la Dec. ft Am. DIbi. 1907 to date, ft Rep'r Indexee 
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the right to continue to use in the only possible manner, ^nz., by re-, 
charging. 

On the other branch of the case, I have no doubt whatever. The 
special contract, by which the otherwise general sale becomes re- 
stricted and constitutes a conditional license, is sufficiently made out by 
the plates attached to the devices, and by the general and well-known 
system which has been in use now for three years. It may be that an 
individual purchaser, who did not notice the plate, and who supposed 
that he was buying an unrestricted title, might so excuse his oversight 
that he would have a special and individual right to disregard the re- 
striction; but no such fact appears here. The defendants have been 
themselves for a long time iully advised of the system, and they do not 
represent any tank purchaser with this special equity. 

It is urged that acetylene gas is a staple commodity, and that, there- 
fore, no monopoly in its sale should be permitted to be indirectly ac- 
complished; and reference is made to arguments of this character in 
one or two recent opinions. I doubt whether acetylene gas is suffi- 
ciently a mere commodity to have the benefit of this rule in any case ; 
but I regard the controlling question as one of intent, and in this case 
the intent to add the acetylene, to make up the complete patented com- 
bination, is perfectly clear. Where the article sold is staple, it has so 
many lawful uses that perhaps sometimes no presumption can be drawn 
or permitted of an intent to use unlawfully; but here no such pre- 
sumption is necessary. The fact appears. 

As to the tanks which do not bear the restricting plate, and which 
are, therefore, the absolute property of the owners, an injunction must 
depend upon the bare question of infringement; and while, as above 
stated, I have some doubt on this question, yet, in view of Judge 
Quarles' opinion and of the fact, stated on the arguments, that com- 
paratively fe^ of these earlier tanks not so restricted remain in use, 
there is not sufficient reason for introducing confusion in the execu- 
tion of the order by excepting such tanks. 

Therefore a preliminary injunction will issue as requested. 



CHEATHAM ELECTRIC SWITCHING DEVICE CO. v. TRANSIT DEVED- 

OPMENT CO. 

SAME ▼• NASSAU ELECTRIC R. CO. 

(Circuit Court, E. D. New York, May 3. 1911.) 

COTTBTB (i 351*) — FEDERAL COURTS— PBACTICE OF STATE COURTS— DISCOVERT. 

Tbe federal conformity statute (Rev. St. § 914 [U. S. Comp. St 1901, 
p. 684]), which provides that the "practice, pleadings and forms and modes 
of proceeding" in the federal courts shall conform as near as may be to 
those of the state courts, does not make Code Civ. Proc. N. Y. § 803, 
available to a party in a federal court to obtain an inspection of property 
alleged to be In the possession of the adverse party. 

[Ed. Note.— For other cases, see Courts, Cent Dig. i 924; Dec. Dig. | 
851.* 

Conformity of practice in common-law actions to that of state court 
see notes to O'Connell v. Reed, 5 C. C. A. 594 ; Nederland Life Ins. Co. 

V. Hall, 27 C. C. A. 392.) 

' '• • ■' - ■ - ^- , J „ --■ - 

•For other oases see same topic ft I muicbsb in Deo. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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At Law. Action by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company, and by the same 
against the Nassau Electric Railroad Company. On motion for ex- 
amination of property. Granted in part 

O. Ellery Edwards, Jr., for plaintiflf. 
Kiddle & Wendell, for defendants. 

CHATFIELD, District Judge. The plaintiff has made a motion to 
examine certain devices which it alleges are in the control of the de- 
fendants, evidence as to which it wishes to introduce in an action at 
law for alleged infringement of patents. 

Under section 803 of the Code of Civil Procedure of New York 
(which the plaintiff urges is made applicable by section 914 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 684]), an inspection of the 
devices might be ordered, although the plaintiff does not set forth 
sufficient facts to satisfy the court that there is reasonable ground 
to believe the device to be in use. But the court cannot hold this 
statute available. Beardsley v. Littell, 14 Blatchf. 104, Fed, Cas. No. 
1,185; In re Fiske, 113 U. S. 721, 5 Sup. Ct. 724, 28 L. Ed. 1117; 
Mutual Life Ins. Co. v. Griesa (C. C.) 156 Fed. 398. 

Section 866, as amended by Act March 9, 1892, c. 14, 27 Stat. 7 
(U. S- Comp. St. 1901, p. 664), provides for the use of state methods 
in taking depositions, but does not enlarge the cases in which deposi- 
tions may be allowed ; and section 914, R. S., while applicable to the 
federal jurisdiction over patent cases (Campbell v. Haverhill, 155 
U. S. 610, 15 Sup. Ct. 2175, 39 L. Ed. 280), does not change the 
methods of trial of an issue at law under section 861, R. S. (U. S. 
Comp. St. 1901, p. 661), which requires a motion under section 724, 
R. S. (U. S. Comp. St. 1901, p. 583), or a bill of discovery, to obtain 
the relief given in the New York courts by section 803 of the New 
York Code of Civil Procedure, including the examination of property. 

The defendant in each case is alleged to be a user, and not a manu- 
facturer, of the device. In the Manufacturer's Catsdogue the defend- 
ant is recited as one of those making use of the devices in question^ 
and the plaintiff would seem to be able to show sources of information 
and grounds of belief sufficient to bring itself within the rule, if the 
present papers were criticised only upon that ground. Inasmuch,, 
therefore, as an amendment of the moving papers would avail nothings 
and as the defendants have blue prints showings the devices as to which 
examination is asked, the present motion will be granted as to the pa- 
pers and books necessary for the purpose. 

The defendant Transit Development Company will be directed to 
produce a copy of the contract desired, and both defendants will be 
directed to produce the blue prints showing the device which they 
have in use, with copies of their records showing where the device 
portrayed in the blue prints has been installed, and file the same with 
the clerk o£ this court, under the provisions of section 724, R. S. The 
clerk of the court will hold these papers as exhibits, to be available 
to either side, but under such restrictions, as to examination of all or 
any part of the contract, as may be ordered by the court before inspec- 
tion by the plaintiff. 
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BURBOWES et aL r. CARROM-ABCHABENA CO. et aL 
(Circuit Court, W. D. Michigan, S. D. May 10, 1911.) 

1. Tbadb-Mabks and TBADE-NAifES (§ 92*) — Suit fob Unfaib Competetzon^ 

Sufficiency of Bill. 

A bill held not to state a cause of action for unfair competition. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 102, 108; Dec. Dig. | 92.* 

Unfair competition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 G. C. A. 165 ; Lare y. Harper & Bros., 80 a C. A. 
87a] 

2. Patents (§ 310*)— ^uir fob Infbinoement^Demubbbb to Bux. 

A demurrer to a bill for infringement on the ground that the patent is 
void on its face Is good only where it is clear that the patent cannot be 
sustained by any evidence tliat might be produced on final hearing. 

[Ed. Note. — ^For other cases, see Patents, Dec. Dig. | 310.*] 

In Equity. Suit by Edward T. Burrowes and others against the 
Carrom-Archarena Company and others. On demurrers to bilL Sus- 
tained in part, and overruled in part 

L. S. Bacon and James Whittemore, for complainants. 
Chappell & Earl, for defendants. 

DENISON, District Judge. This is a bill for patent infringement 
and imfair competition. Defendants demur, because the only two 
claims of the patent upon which reliance is now placed obviously do 
not involve any patentable invention, and because no facts are stated 
sufficient to make a case of unfair competition. 

[1] Upon the latter subject, I find nothing in the bill which can 
distinguish this case from the decision of the Court of Appeals in 
Globe-Wemicke Company v. Macey, 119 Fed. 696, 56 C. C. A. 304. 
So much of the demurrer as pertains to this, subject will therefore be 
sustained. 

[2] Claims 5 and 6, if given the broadest scope which their language 
would permit, go down very near to, if they do not cross, the lower 
border line of 3ie field of invention. On the other hand, if they can 
be considered to be limited to a table with folding; legs and with the 
described cross-bars, which make pockets for receiving, wholly within 
the frame, the legs when folded, the court would not be justified in 
sustaining the demurrer. The presence of other claims tends to sup- 
port the argument that these daims were not intended to be limited in 
the manner suggested ; but I have concluded that I cannot say that the 
court may not, on final hearing, give these claims such a construction 
as will make them valid. 

For these reasons, and under the well-settled rule that such a de- 
murrer is good only where it is clear that the claim cannot be sus- 
tained upon final hearing, so much of the demurrer as pertains to the 
question of patent infringement will be overruled. 

Counsel may prepare an order. 

•For oUier cases set same topic it 8 nttmbeb in Deo. it Am. Digs. 1907 to date, ft Rep'r Indexes 
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AUTOMATIC PENCIL SHARPENER CO. T. GOLDSMITH BROS. 

(Circuit Court, S. D. New York. July 25, 1911.) 

Patsnts d 257*) — ^lMFRiNGiaa!aTT^VioiiA.TioN 07. Conditions Attached to Li- 

OKNSK. • 

The owner of a patent may sell the patented article under restrictions 
as to the price at which it shall be resold, and is entitled to an injunc- 
tion to restrain d violation of such restrictions by one having full knowl- 
edge of them as an infringement of the patent. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 257.*] 

In Equity. Suit by the Automatic Pencil Sharpener Company 
against Goldsmith Bros. On motion for preliminary injunction. Mo- 
tion granted. 

Breed, Abbott & Morgan, for complainant 
Milton Dammann, for defendant. 

LACOMBE, Circuit Judge. This is a motion for preliminary in- 
junction to restrain the sale at cut rates of patented machines bought 
under restrictions as to price of which defendant had full knowledge. 
.The machines and boxes also bore marks, numbers, and notices which 
defendant mutilated and erased before offering for sale at the cut 
rate. There are no affidavits submitted by defendant and is no dispute 
as to the facts. 

This case is not to be distinguished from the many cases decided in 
various Circuit Courts of Appeals holding that complainant is entitled 
to an injunction under the circumstances disclosed in this case. 
Heaton-Peninsular Company v. Eureka Specialty Company, 77 Fed. 
288, 25 C. C. A. 267, 35 L. R. A. 728; Cortelyou v. Lowe, 111 Fed. 
1005, 49 C. C. A. 671 ; Victor Talking Machine Company v. The Fair, 
123 Fed. 424, 61 C. C. A. 58; The Fair v. Dover Manufacturing Com- 
pany, 166 Fed. 117, 92 C. C. A. 43. I find nothing in Bobbs-Merrill 
Company v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086, and 
Dr. Miles Medical Company v. Ja3mLes Drug Company (C. C.) 149 
Fed. 838, that deprive these cases of authority in patent causes. The 
court in this district will follow the Circuit Court of Appeals for the 
Second Circuit. Cortelyou v. Lowe, supra. 

Injunction is granted as prayed for. 



GEORQE T. BISEL GO. v. BENDER et al« 

(Circnit Conrt, N. D. New York. Jnly 17, 1911.) 

OoFTBieHTS (I 85^) — ^Infbii76embnt— Evidence— iNJuncnoN. 
I In a suit for infringement of a copyright, evidence of copying held suf- 

ficient to Justify continuance of a temporary injunction against tlie sale 
of defendant's work untU final hearing. 

[Ed. Note.— For other cases, see Copyrights, Gent Dig. f 78: Dea Dig. 
§85.*1 

In Equity. Suit by George T. Bisel Company against Matthew 
Bender and others, trading as Matthew Bender & Co., and De Witt C. 

'For other casM see same topic it S numbbb in Dec. ft Am. Digi. 1S07 to dat«, ft Rep'r Indexes 
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Moore. On application to continue a temporary injunction until final 
hearing. Granted. 

Suit to restrain infringement of copyrighted book "Interstate Com- 
merce Act/' Drinker, in two volumes with a supplement making 
three volumes, entitFed "A Treatise on the Interstate Commerce Act 
and Digest of Decisions Construing the Same," copyrighted as to 
the first two volumes in March, 19(&, by George »T. Bisel Company. 
Henry S. Drinker, Jr., is the author tiiereof. The defendant, De 
Witt C. Moore, is the author, and defendant Matthew Bender & 
Co., the publisher, of a work in one volume entitled "The Law of 
Interstate Commerce and Federal Regulation thereof, including the 
Mann-Elkins Amendments of 1900, and the Sherman Anti-Trust Act 
of 1890," copyrighted in 1910, by Matthew Bender & Co., 

Risley & Love (Samuel Dickson and Henry S. Drinker, of counsel), 
for complainant. 
Melvin Bender, for defendant M. Bender & Co. 
De Witt C, Moore, in pro. per. 

RAY, District Judge (after stating the facts as above). By com- 
paring the alleged infringing book, Moore on "Interstate Commerce," 
with the book, "The Interstate Commerce Act," Drinker, vol. 1, it 
is evident that Moore in effect copied the general style of treating the 
subject adopted by Drinker although he had much new matter. Moore 
follows the chapter headings and method of treating the subject 
adopted by Drinker, commencing with chapter 4 of Moore and chapter 2 
of Drinker. Moore in chapter 1 treats of "What constitutes com- 
merce," in chapter 2 of "Federal regulations of interstate commerce," 
and in chapter 3 of "Nature of interstate commerce." Drinker in 
volume 1 gives the acts and then in part 1, chapter 1, treats of "the 
substantive requirements of the act." Then chapter 2 is headed 
"Scope of the act, purpose, rules of construction applicable, general 
considerations." Subheadings are : 

19. EzpreBsions by Commissioners aod Courts as to the Purpose of tb« 
Act. 

20. General Rules of Construction Applicable to the Act 

21. Judge Jackson's Dictum in the Kentucky Bridge Case. 

22. The Act did not Create New Powers in the Carriers. 

23. The Act Applies only to the Carrier's Duties toward Shippers and 
Passengers. 

24. Duty to Provide Adequate Service and Facilities— Through Routes, 
Joint Rates and Switch Connections. 

25. Charges for Incidental Services. • 

Moore in chapter 4 heads the chapter 'Turpose of the interstate 
commerce act" His subheadings are: 
Section 

16w Scope and effect of the Act 

17. Construction of the Act 

18. Rights and powers of carriers not enlarged by the Act 

19. The provisions as to discriminations and preferences apply only to 
the carrier's duty as a common carrier. 

20. Carrier's duty to provide reasonable facilities and adequate service. 

21. All interstate commerce not Included* 
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Moore. 

§ 16. Scope aud effect of the Act 

i 17. Oonstruction of the Act 

i 18. ^ghts and powers of carriers 

not enlarged by the Act 
f 19. The provisions as to discriml* 
nations and preferences apr 
ply only to the carrier's dutJ 
as a common carrier. 
t 20. Carrier's duty to provide r^- 
sonable facilities and ade^ 
quate service. 
I 21. All interstate commerce not in- 
cluded. 



Going through these chapters respectively we find the following 

subheadings: * 

Drinker. 

19. Expressions by Commissioners 

and Courts as to the Purpose 
of the Act. 

20. General Rules of Construction 

Applicable to the Act 

21. Judge Jackson's Dictum in the 

Kentucky^ Bridge Case. 

22. The Act did not Create New 

Powers in the Carriers. 

23. The Act Applies only to the 

Carrier's Duties toward Ship- 
pers and Passengers. 

24. Duty to Provide Adequate Serv- 

ice and' Facilities— Through 
Routes, Joint Rates and Switch 
Connections. 

25. Charges for Incidental Serv- 

ices. 

This IS a fair illustration of what follows in the succeeding chapters. 

Take the same chapters above referred to, and we find great 
similarity of language and expression and substantially the .same 
citation of cases with the same errors in reference almost without 
exception. Overruled and reversed cases are in many cases cited 
by Moore as authority without any refererfce to such facts, and this 
is true when the change in the decision of the case was after the 
publication of Drinker and prior to that of Moore. Errors in spelling 
names and in reference to pages are identical in numerous instances. 

In volume 1, Drinker, p. 67, he says : 

"The purpose of the Act with regard to its effect on competition between 
railroads was thus stated by Commissioner Veazey: « *To preserve legitimate 
competition between pubUc carriers, and to prevent that competition which 
is illegitimate, that is, competition which is not contrary to the public inter- 
est or in other words, opposed to the public welfare, is precisely that which 
among other things, the law undertakes to accomplish.'" 

The reference "•" of Drinker in a note is : 

s '*Gerke Brewing Co. v. Louisville & N. R. Co., 5 Interst. Com. Comm. VL 
896, e06.*' 

This is a misquotation, does injustice to Commissioner Veazey, and 
human intelligence is startled to find one of the commissioners 
declaring that "illegitimate competition" is that competition which is 
not contrary to the public interest and not opposed to the public 
welfare; that is, competition which is in the interest of the public 
and not opposed to the public welfare.' This is a new and a some- 
what startling definition of "illegitimate competition," and necessarily 
involves the proposition that all competition which is contrary to tliQ 
public interest and opposed to the public welfare is legitimate. What 
Commissioner Veazey declared in the case cited is : 

'^o preserve legitimate competition between public carriers, that is, 
competition which is not contrary to the pubUc interest and to prevent 
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tliAt competition wliich is illegitimate, or ta other wordB, oppose to the 
public welfare is precisely that whlch»" etc 

If Moore had read the case before or while writing his work he 
would not have thus misquoted and misrepresented Commissioner 
Veazey, and given aid and encouragement to Drinker in thus confus- 
ing, if not confotmding, the legal fraternity. But on page 37 of 
his work (without giving Drinker credit) he blindly copies the exact 
words found in Drinker and in a note (15) cites tiie same case* 
Drinker threw the responsibility for the statement on' Commissioner 
Veazey, by purporting to quote but in fact misquoting, while Moore 
does not purport to quote, but adopts this erroneous definition and 
statement as his own, and assumes the responsibility, thus doing him- 
self injustice. Instances of this kind where infringement by copying 
is charged are persuasive; evidence, as they tend to show mere copy- 
ing, an absence of independent examination and of study and reflection. 

It is easy to account for the misquotation in Drinker as that of 
the copyist who omitted and then inserted the omitted words in the 
wrong place, but Moore undoubtedly copied, as he would never have 
made the statement on reflection or an examination of the case cited. 

I am of the opinion from the books and affidavits presented that 
Moore took volume 1 of Drinker and from the point indicated fol- 
lowed him, changing the language generally, but not always, and 
making some additions, and using his references without much, if 
any, independent examination. There is no probability or possibility 
that the one book would be mistaken for the other, but Moore, being 
later and in one volume, would be liable to supersede Drinker to 
quite an extent. There is no evidence of much independent thought 
or reasoning in either work. Both writers have confined themselves 
substantially to a recital of what the various courts have held or 
indicated on the various subjects. When two writers on the same 
subject follow this course the result is a sort of digest of decisions, 
and there is liable to be much similarity of statement, and in numerous 
instances a -use of the same language and expressions as taken from 
the syllabi of ^the cases or from the language of the judges. Each 
writer has the undoubted right to copy the syllabi and extracts from 
the opinions, as between themselves, but where one has made an 
abstract of the one or the other, or of both, partially or wholly in lan^ 
guage of his own, the other has no right to copy it into a work of his. 
In" 'this case there are not many instances where Moore has copied 
Drinker, but his language is so clearly like that of Drinker, there 
being minor changes only, that one cannot escape the conclusion that 
Moore did vastly more than read Drinker, the decisions, and other 
works, and then frame a chapter or a paragraph of his own. It is also 
shown l^at in a number of instances Drinker copied from prior writers 
oh the satiie subject, and as Moore has the same language in his book 
the charge is* made that this is evidence of infringement by mere 
copying. To my mind this is no evidence of any wrong, but is evidence 
of mere copying in connection with the other facts. Moore had the 
same right to copy from prior authors, from the opinions of judges, 
and from- the headnotes of reported cases that Drinker had. Drinker 
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could not pre-empt the field in these regards. But I think the inherent 
evidences are that Moore went beyond this — quite far beyond what 
he had a right to do in gathering information from Drinker and using 
it in writing his book. If Moore had done nothing beyond following 
the general arrangement of subjects adopted by Drinker I should fail 
to find infringement. Moore had the same right as Drinker to write 
on this subject. If Drinker has adopted the best and most orderly and 
connected mode of treating these subjects, step by step, I know of no 
reason why Moore should resort to a disorderly and disconnected mode 
of treating them. Drinker, we will assume, taught Moore and others 
the best and most orderly mode of treating the subject. Must Moore 
be charged with infringement if he avails himself of the knowledge thus 
gained? I think not. There has been time enough since the bringing 
of this action in which to have taken the evidence of all the witnesses, 
where cross-examination probably would have thrown light on most if 
not all the disputed questions, and submit the case on final hearing. 
Cross-examination is one of the surest modes of ascertaining the exact 
truth. However, this has not been done. As the case stands, on the 
affidavits presented, I am of the opinion the preliminary injunction 
should be continued until the determination on final hearing. Moore 
claims, in substance, that he did in fact examine all the cases and that 
he directed the omission of many cases and the substitution of others, 
but that his stenographer or clerks failed to follow instructions. But 
can he be permitted to avoid the charge of infringement by placing 
the responsibility for the copying on His agents and servants ? Moore 
also failed to properly treat the subject in view of the amendments. In 
certain matters where the amendments, subsequent to Drinker, had 
changed the law, Moore ignored them and wrote, in imitation of 
Drinker, as if they had not been made. As a work written or pur- 
porting to have been written after the amendments it ought to be re- 
vised and corrected before being placed on the market. Of course this 
court cannot assume to continue the injunction for the protection of 
the legal profession. It is the Bisd Company which complains, but 
the general public will not suffer by the action of the court in contin- 
uing this injunction until a final hearing where all disputed points may 
be fully explained. 
There will be an order accordingly. 



In re BRENNER 
(Dlstrtct Conrt, M. D. Pennsylvania. September 13, 1911.) 
No. 1,829. 

1. BAirKBUPTCT a 186^) — ^RkFEBEBB— AUTHOBITT TO RbCONSIDEB OBDBB. 

Where an order of a referee requiring a bankrupt to turn over prop- 
erty to bis trustee was based on a mistake of fact, he has power, on petl- 
tiou of the bankrupt, filed within the time limited for reylew of his de- 
cision, and the mistake being shown, to reconsider and set aside sach 
order. 

[Ed* Note.— For other cases, see Bankruptcy, Dea Dig. ( 136.*] 

^or other caa^i tee same topic ft 8 iotmbbb in Dec. ft Am. Digi. U07 to date, ft Bep'v Indexes 
190 F.— 14 



Digitized by 



Google 



210 190 FEDERAL BBPORTEB 

2. Bankbuftct (I 228*) — Findings of Refebeb— Review. 

Findings of a referee, based on the testimony of witnesses appearing 
before him, should not be overruled, unless manifestly erroneous and 
flagrantly against the weight of testimony. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 228.^] 

In the matter of James N. Brenner, bankrupt. On review of or- 
der of referee, made on petition to require the bankrupt to turn over 
property to his trustee. AflBrmed. 

Myer Rosenbush, for petitioner. 

Elmer W. Ehler and W. Justin Carter, opposed. 

WITMER, District Judge. The referee on June 3, 1911, made and 
filed an order requiring the bankrupt to pay over $2,000 to the trustee. 
This order was based upon the assumption of the fact, forming the 
basis of the calculation upon which the referee rested his order, that 
certain claims filed with the referee, up to February 25, 1911, for mer- 
chandise sold to bankrupt and delivered to him since September 1, 
1910, aggregated $9,200. This total or calculation of such claims was 
oflfered by one of the creditors and accepted by all parties in interest 
without verification, and adopted by the referee in his calculation, as 
follows : 

Stock of merchandise fotind by referee Au&mst, 1910 $ 2,000 00 

Merchandise received from September 1, 1910, to January 27, 1911, 

as shown by claims filed up to February 25 9.200 00 

Merchandise purchased since September 1, 1910, as shown by 

claims filed since February 25, 1911 2.081 93 

Total of merchandise shown to have been in possession of bankrupt 
since September 1, 1910 $13,281 03 

The referee finds that the bankrupt has accounted for assets of 
this total 10,347 37 

Leaving to account for a balance $ 2,934 56 

After the filing of the order, but within the period allowed by rule 
for review, the bankrupt, on June 13, 1911, filed with the referee his 
petition for review of such order, and likewise filed a motion for the 
opening of the order, averring that the total of claims filed with the 
referee, up to date, for merchandise delivered to him since September 
1, 1911, as appeared by a strict footing of all such bills filed, showed 
only an aggregate or total of $9,174.30, and not the sum of $13,281.93, 
as supposed. 

[1] At a hearing before the referee on June 17th it was found by 
the referee, and conceded by the trustee and his counsel, who also then, 
as now, represents the petitioning creditors, that, in the language of 
the referee, "the merchandise claims filed up to February 25, 1911, 
amount to $6,162.42, and not $9,200, as heretofore accepted by every- 
body concerned." The referee in his report further says, "And the 
trustee and his counsel admitted the above statements to be correct," 
concluding as follows : 

"The referee having fonnd that the bankrupt had failed to account for 
$2,934.56, and it now being shown that he was improperly charged with over 

*For othar emoes see Bame topic ft I numbbb In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexet 
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$3,000 more merchandlBe tban the claims actnally show, tAe atruchite based 
on snch error, being now deprlyed of Its foundation, fiills. I am not unmind- 
fol of the character of the bankrupt's testimony, and the facts and circum- 
stances alluded to in the former opinion, and I have not changed my opinion 
therein; but a surcharge, if made, must be based on substantial evidence, 
not on suspicion, however strong, nor by way of punishment. Neither do I 
think that the few claims filed since the calculation, nor the few that remain 
unfiled, would add such sufficient amount to warrant an order requiring the 
bankrupt to pay over. Under this state of facts, where a clear, palpable er- 
ror has been made, and, the truth being made known, an entirely different 
result appears, ought the Judge to be burdened with the work of reviewing 
this case and reversing the order made by the referee, which action I should 
recommend, or has the referee the power to open and set aside his former 
order? I believe the latter course is the proper practice under the circum- 
stances disclosed herein, and I will adopt it It is accordingly ordered that 
the petition for review of the order of the referee herein, requiring the bank- 
rupt to pay ithe sum of $2,000 to his trustee, which was filed June 8, 3-911, 
be denied, and that the motion to open the said order be and the same is 
hereby granted, that the said order be and the same is hereby set aside and 
annulled, and the prayer of the petition that the bankrupt be surcharged is 
hereby refused." 

We are not convinced that the referee exceeded his authority in 
correcting, in manner appearing, the order made and entered, based 
on facts in his possession clearly showing to have been founded on 
palpable error induced by parties other than the person aggrieved. In 
this conclusion we are strengthened, bearing in mind that the party 
aggrieved moved the referee to the effect within the time limited for 
review of his decision by the District Judge. Furthermore, the ad- 
missions and conclusions of the parties, before the referee, referring 
to this vital and most flagrant error, practically amounted to an agree- 
ment calling for the revocation of the order, and the exercise, I take 
it, of such equitable relief as the circumstances of the case required. 

The District Judge would surely not hesitate to annul or set aside 
kn order founded on admitted mistake of facts ; and, being groundless, 
it was practically no order at all. It will be remembered, furthermore, 
that the bankruptcy court is a court of equity in matters over which 
it exercises jurisdiction (In re Huddleston, 1 Am. Bankr. Rep. 572), 
and that equity will interfere in cases of mistake in judgment and 
other matters of record injurious to the rights of the parties. Gump's 
Appeal, 65 Pa. 476; 1 Story's Eq. Jur. § 166; Col well v. Warner, 36 
Conn. 224; Wheeler v. Kirtland, 23 N. J. Eq. 13, 15- 

Again, where the bankruptcy court has jurisdiction, the referee has 
also jurisdiction, except when the case is referred to him for a special 
purpose, or where the bankrupt asks to be adjudged a bankrupt, or 
seeks a discharge from bankruptcy. Bankruptcy Act July 1, 1898, €• 
541, § 38 (4), 30 Stat. 555 (U. S. Comp. St. 1901, p. 3436). 

The court is further requested to determine whether, under all the 
circumstances and facts of the case, any order ought to be made re- 
quiring the bankrupt to jjay a sum of money to his trustee for the 
value o^ assets alleged to tt withheld. 

It is insisted that the referee has erred in his conclusion that the 
stock of merchandise on hand August, 1910, was of the value of but 
$2,000, claiming that such stock far exceeded this amount. This, in- 
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deed, is tKe only serious dispute now remaining to be noted. Re- 
ferring to this subject, the referee says : 

"This Is the cnidal point in the case, and I wiU proceed to examine care- 
fully all the evidence thereon.** 

After a full rehearsal of the testimony, he concludes: 

"The trustee askg that the value be fixed at |5,000, and it may well be that 
the evidence would Justify such finding ; but giving the bankrupt the bene* 
fit of eveiy doubt, giving full weight to his statement that he had sold goods 
below cost, allowing liberally for depreciation, it seems to be impossible that 
the bankrupt could have had less than $2,000 worth of stock August, 1910, 
and In all probability he had more; and the referee will find said value to 
be the sum of $2,000.*' 

[2] Applying here the rule that findings of a referee, drawn from 
the testimony of witnesses appearing before him, should not be over- 
ruled, unless manifestly erroneous and flagrantly against the weight 
of the testimony, influences the court by no means to change the 
learned referee's conclusions. It is true that the conduct of the bank- 
rupt as a witness cannot be justified ; but it does not appear that his 
testimony influenced to any degree the findings of the referee. It no 
doubt excites suspicion, but it does not amount to proof of property in 
his possession warranting an order that may result in imprisonment 
for contempt. 

The order of the referee is affirmed. 



DEPOT CARRIAGE & BAGGAGE CO. v, KANSAS CITY TBRMINAD 

RT. CO. et al. 

KANSAS CITY TERMINAL RY. CO. T. DEPOT CARRIAGE ft 
BAGGAGE CO. 

(Circuit Court, W. D. Missouri, W. D. July 7, 1911.) • 

L Cabbikbs (( 14*) — ^Depot PBiviusoEs—DiscBnaNATioN— State STATom. 
The Missouri statute against discrimination has no application to a 
suit by a transfer company to compel a terminal raUway and union d^;K>t 
company of a city to grant to it the right to maintain a booth and stand 
within the depot for the transaction of its business and to solicit the 
transfer of passengers and baggage, the greater part of wlilch was in* 
terstate business. 

[Ed« Note. — For other cases, see Carriers, Dec. Dig. ( 14.* 
Use of carrier's premises by hack and cab driyers, hotel runners, etc, 
see note to Donovan t. Pennsylyania Co., 57 C. C A. 367.] 

2. Cabbiebs ({ 14*) — Depots— Tbansfeb Business — DiscBiifiNATioir. 

A union depot company in a city has a right to make an exclusive con- 
tract with a concern for the transfer of passengers in that city, and may 
lawfully refuse to grant, others engaged in the same business an oppor* 
tunity to use the depot and adjacent grounds to solicit patronage on equal 
terms. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. (| 28-^; Dec Dig. 
( 14.*1 

In Equity. Suits by the Depot Carriage & Baggage Company 
against tfie Kansas City Terminal Railway Company and Union Depot 

•WW •th«r •«■•• M« Mun* topic Jb i kumbbb In Doe. ft Am. DIgi. 1M7 U dato^ ft Rop'r Ind«z«s 
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Company, and cross-action by the Kansas City Terminal Railway 
Company against the Depot Carriage & Baggage Company. Decree 
for defendant and cross-complainant. 

Samuel W. Moore and Samuel W. Sawyer, for Terminal Railway 
Co. and Union Depot Co. 
H. E. Longenecker, for Depot Carriage & Baggage Co. 

SMITH McPHERSON, District Judge. This is an application for 
a temporary injunction by the Kansas City Terminal Railway Com- 
pany against the Depot Carriage & Baggage Company. The Carriage 
& Baggage Company for several years had a contract for an agreed 
rental to maintain a booth and stand inside of the Union Depot at 
Kansas City, Mo., for the sale of tickets and soliciting of business for 
the transfer of baggage and passengers from one depot to another, 
and between the Union Depot and hotels and residences in both Kan- 
sas City, Mo., and Kansas City, Kan. The greater part of this busi- 
ness was interstate business, as by far the larger per cent, of passen- 
gers, and the baggage thus desiring conveniences were and are of 
interstate passengers. 

[1] The Carriage Company insists that, under a Missouri statute 
against discrimination, it has the same rights as any other person or 
company to maintain a booth and stand within the depot for the trans- 
action of its business and soliciting the same. It is my opinion that 
such statute has no application whatever to the facts presented by this 
controversy. Railroad companies and union depot companies are en- 
gaged in business both for profit, and in a sense are private concerns. 
But in a much larger sense they are doing business of a public char- 
acter and for the general public. The rights of the public are para- 
mount to the rights of all other parties. All passengers demeaning 
themselves as they should have the right to ingress and egress to rail- 
way trains and all conveniences pertaining thereto, provided they pay 
the usual and customary and legal fares therefor. But it is both the 
moral duty, as it is the legal duty, of the railway companies and depot 
companies to adopt such reasonable rules and regulations as will pro- 
vide for the comfort and convenience and transportation of the gen- 
eral public. 

The Depot Carriage Company had a valid contract which was ex- 
clusive in its character, giving to it a monopoly of such business, and 
all other parties were prevented from having sudi conveniences or in 
any way enjoying any part of the said monopoly. The Depot Com- 
pany claimed that the Carriage Company was not properly serving the 
public. This question is not ruled on because it is not the question. 
That contract was canceled by the Depot Company by giving 30 days' 
notice of its expiration, according to the terms and conditions of the 
contract Thereupon a contract was made with the Blue Taxicab 
Company to furnish taxicabs and carriages and wagons for the trans- 
fer of baggage and persons as aforesaid, giving the Blue Taxicab 
0>mpany the right to maintain a booth or stand within the depot and 
solicit the business of transferring passengers and baggage. 

The Carriage Company insists that it is entitled to have an equal 
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privilege under a similar contract, by tendering and paying the rental 
therefor. 

[2] The question is as to the right of the Depot Company to make 
a single contract with a single concern for the transaction of this busi- 
ness. It is a matter of general knowledge that it is exceedingly an- 
noying to have a multitude of soliciting agents harassing passengers 
for transportation. Many of such soliciting agents are rougb and un- 
couth, and become exceedingly offensive in their solicitations. Persons 
who travel but little are so bewildered as not to know what to do. Ex- 
cessive charges are imposed upon them, and they are subjected to 
many inconveniences, and sometimes grievous aimoyances, and often 
insults and greater wrongs. The general public has the right to be 
free from all these things. 

The Supreme Court of the United States has determined these ques- 
tions. The Express Cases, in 117 U. S. 1, 6 Sup. Ct. 542, 628, 29 L. 
Ed. 791, and Donovan v. Pennsylvania Company, 199 U. S. 279, 26 
Sup. Ct. 91, 50 L. Ed. 192, have put these questions beyond debate. 
Transportation companies, such as express or carriage companies, do 
not have the rights, which must be enjoyed by the public at lar^e, of 
being allowed egress and ingress at the railway stations. The railway 
company has the right to make the one contract with one concern to 
serve the general public at fixed and certain and reasonable charges 
for the transportation of persons and baggage from one depot to 
another, and from depots to hotels and residences and business houses. 
Under these decisions the question is not longer debatable. 

The Depot Company and Terminal Company are awarded an order 
vacating the temporary injunction heretofore issued against them and 
are entitled to and will receive a temporary injunction preventing the 
Baggage Company from pursuing their vocation in and about the de- 
pot and its adjacent premises. 



SMITH V. STALBT. 
(DistWct Ctourt, W. D. New York. June 7, 1911.) 

Shippino (I 71*) — ^Master—Action Against fob Negligence. 

Evidence consldisred in an action in personam against the master of 
a tug for the death of libelant's intestate alleged to have been drowned 
through the negligent navigation of the tug by respondent and held not 
to sustain such allegation. 

[Ed. Note. — For other cases, see Shipping, Dee. Dig. f 71.*] 

In Admiralty. Suit in personam by Thomas Smith, administrator 
of Thomas £. Smith, deceased, against Simeon Staley. Decree for 
respondent. 

Ho3rt & Spratt and H. E. Rourke, for libelant 
Clinton B. Gibbs, for respondent 

HAZEL, District Judge. The libel alleges that the decedent was 
drowned on October 23, 1905, on account of the careless and negligent 

•For oUier cues see same topic it % nttmbeb in Dec. it Am. Digi. 1907 to date, ft Rep*r Indexed 
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navigation of tHe steam tug Hudson by her master, the respondent, 
and, further, that the tu^ was unseawortfiy, and that the steamer 
Huron which came in colhsion with said tugboat in Buffalo river was 
also negligently navigated. The owner of the Huron has not been 
served with process. No testimony was given to show that the ma- 
chinery of the tug was defective or that she was unseaworthy. The 
material facts briefly stated are as follows: 

The freight steamer Huron came into Buffalo river under her own 
power unassisted by a tug and* navigating just prior to the collision 
at about 3 or 4 miles an hour. There was a strong gale from the 
southwest blowing approximately 40 miles an hour. At the place of 
collision, where the river is about 230 feet wide, the steamer Ramapo 
was moored to the Lackawanna dock with her bow towards Commer- 
cial Slip and about SO feet southerly therefrom. Across the river 
moored to the shore one behind the other were two other vessels, 
leaving a passway of about 125 feet of water space. There is a bend 
in the river below Commercial Slip, and it became necessary for the 
steamer in turning to swing on her port wheel and then kick ahead at 
full speed to straighten in her course. The respondent claims that as 
the steamer Huron approached the Commercial Slip the tugboat turned 
into the river, going in the same direction; that the steamer passed 
the tug, and in her efforts to straighten up in her course she crowded 
the tug against the steamer Ramapo, impinging her, in consequence 
of which she immediately sank to the bottom of the river. The de- 
cedent, who had previously entered the after cabin of the tugboat, was 
drowned. The evidence is conflicting as to whether the steamer passed 
the tug, or whether the tugboat overtook the steamer and attempted 
within narrow water space to "glide between the Huron and the 
Ramapo." 

Libelant's claim of negligence on the part of the master of the tug- 
boat is not satisfactorily supported, and I do not believe that the col- 
lisions were due to any inattention on his part. It would undoubtedly 
have been a fault in the tug, in view of the severity of the wind, to 
go so near the Huron, had she been ahead, as to be unable to avoid her 
when she came to make the turn in the bend of the river, and, more- 
over, it would also have been a fault to have attempted to pass the 
steamer without blowing a proper signal and receiving her consent, as 
provided by rule 25 of the White Law and rule 9 of the Pilot Rules, 
but such alleged acts of want of proper precaution are not proven by 
a fair preponderance of the evidence. The weight of the evidence is 
to the contrary. The witness Quilligan, master of the Ramapo, who 
was in an excellent position to observe the maneuvers of the steamer 
and tug, testified that the rate of speed of the Huron after he first 
observed her was from three to four miles an hour, which was reduced 
to two miles an hour at the time the turn in the bend of the river was 
irade; that there was sufficient room for the two boats to pass side by 
side and pass the Ramapo. He testified that he saw the Huron sheer- 
ing and there was imminent danger of her coming in contact with the 
Ramapo. He was unable to state whether the tug or the steamer was 
ahead.- 'Although the credible facts are meager we may indulge in 
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the probability that the steamer was slightly ahead and that in turning 
she sheered into the tug, such sheer being undoubtedl}^ caused by the 
severity of the wind. This probability finds support, it seems to me, 
in the fact that the steamer was light forward arid loaded aft, making 
it difficult to break the sheer. In proceeding alongside the steamer 
the tugboat was not in a dangerous position. She had a right to leave 
Commercial Slip irrespective of whether the bow of the Huron was 
ahead at the time she left, or whether her bow was 60 or 70 feet to 
the rear. It seems to me on the evidence presented that the respondent 
had the right to presume that the steamer would proceed in her course 
and safely make the turn in the river. 
The libel is dismissed, with costs. 



THE BSTER, 
(IMstrtct Court, B. D. South Carolina. Jnly 81. IWl.J 

1. Adhibaltt (§ 6*)— What Law Govebns— Ai.ibn Seamaxv on Fobeion Ship. 

A German, on being duly enrolled and signing articles as a seaman on 
a Swedish ship, became for the time being, for all purposes of considera- 
tion by the courts of the United States in his relations to the ship, a 
sublect of the Kingdom of Sweden. 

[Ed. Note. — ^For other cases, see Admiralty, Dec. Dig. S 0.*] 

2. Adicibaltt (8 6*) — ^Vessels iw Foreioh Port— I/aw Gotebnino. 

The merchant yessels of one country visiting the ports of another 
country for the purposes of trade subject themselves to the iaws which 
govern the port they visit so long as they remain. 

[Ed. Note.— For other cases, see Admiralty, Dec. Dig. ft 6.^] 

& ADMIBALTT (I 6*) — JUBISDICTION— FOBEIGN VESSELS. 

In the absence of treaty stipulations, the courtis of admiralty have 
dvil jurisdiction in all matters appertaining to a foreign ship while in 
port, and also in certain cases when the court has the vessel in its terri- 
torial jurisdiction, although the cause of action arose on the high seas. 

[Ed. Note.— F6r other cases, see Admiralty, Cent Dig. H 09-^; Dec 
Dig. I 5.*] 

4. ADMIBALTT (i 5^) — JUBISDICnON— CONTBOVEBSIES BETWEEN FOBEIQN VES- 
SELS AND Subjects— Discretion. 

The exercise of civil jurisdiction by courts of admiralty of the United 
States, where those concerned are all citizens of the same foreign state 
and the cause of action arose on or with regard to a ship of such state. 
Is not imperative but discretionary, and where the controversy involves 
'matters arising beyond the territorial jurisdiction of this country, or re- 
lates to differences between master and crew, or the crew and shlpown- 
ers, the court, on general principles of comity, will not take jurisdiction 
unless there is special reason for doing so, and will require the consul 
of such country to be notified, and, although not absolutely bound by, 
will pay respect to, his wishes. But where special circumstances exist, 
as where the voyage is ^ded or seamen have been dismissed or treated 
with great cruelty, the courts, in the absence of treaty stipulations, will 
entertain jurisdiction, even against the protests of the consuL 

[Ed. Note.— For other cases, see Admiralty, C^t Dig. H 69-^; Dec. 
Dig. I 5.*] ^^^^^_^^ 

•Tor othtr eMM sm Mm* topic ft i mumbbb In Dm. ft Am. Digi. 1907 to dato^ ft Rep'r.Indesw 
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HL ADiaBAI*TT (I 5*) — JUBIBDIOTION— FOBEldN SHIPS— EFFECT OF TBEATT PRO- 
VISIONS. 

Where treaty stipulations exist with regard to the right of the consul 
of a foreign country to adjudge controyersles arising between the mas- 
ter and crew of ships of such country or other matters occurring on the 
ship, such stipulations are the law of the land and must be iaithfully 
and fairly observed. 

[Ed. Note. — ^For other cases, see Admiralty, Dec. Dig. § 5.^] 

d, Tbeaties (§ !!•) — Conflict Between Tbeatt and Statute. 

Congress has power to regulate matters affecting foreign seamen and 
foreign vessels, and foreigners generally, when within the ports of this 
country, by making their entrance subject to such conditions as it may 
impose, or wholly withdrawing its consent to permit them to enter, and, 
where it has passed an act which may conflict with prior treaty stipula- 
tions, it is the duty of the courts to uphold the later statute if clear and 
explicit, even in contravention of express stipulations in an earlier 
treaty. 

[Ed. Note.— For other cases, see Treaties, Cent. Dig. | 11; Dec Dig. 
f II.*] 

7. Admiralty (| 6*) — ^Discretionabt Jxtbisdiction— Fobkion Vessels and 
Cbews. 

What circumstances will Influence a court of admiralty to take Juris- 
diction of a suit between a foreign seaman and a foreign vessel, in the 
absence of applicable treaty stipulations, over the protest of the consul 
of the countiT to which the vessel belongs, is a matter to be determined 
on the particular tacts of each case. 

TEd. Note.— For other cases, see Admiralty, O^t Dig. M 0^-85; Dec. 
Dig. I 6.*] 

S. Advibaltt (f 5*) — Jttbisdiction— FoBEioN Ships and Cbews— TTbeaties. 
Where special treaty stipulations exist with a foreign country whicdi 
on their face exclude the Jurisdiction of a court of admiralty over a 
cause and vest it in a consul of such country, the court is not empowered 
to proceed and take Jurisdiction because there is no such consul within 
the district nor because of any other special circumstances. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. ft 5.*] 

9. Admibaltt (§ 6*)— Jxjbisdiction— Fobeign Vessels— Tbeatt Pbovisions. 
Rev. St §§ 4079-4081 (U. S. Comp. St 1901, pp. 2766, 2767), which pro- 
vide the mode by which foreign consuls shall exercise the exclusive Ju- 
risdiction vested in them by special treaty stipulations in controversies 
between masters and crews of foreign vessels, do not affect the force of 
the treaty provisions excluding the admiralty courts from Jurisdiction 
in case a consul does not follow such mode. 

[£d. Note.— For other cases, see Admiralty, Dec. Dig. § 5.,^] 

IOl Admiralty (| 20*) — Jubisdiotion— Consxbuction oh Tbeatt— "luffeb- 
XNCEs" Between Officers and Crew. 

Under the provisions of the treaty of July 4, 1827, between Sweden 
and Norway and the United States (8 Stat. 352, art 13), and that of 
June 1, 1910, between Sweden and the United States, both of which vest 
in the consular officers of each country exclusive Jurisdiction to hear 
and determine "differences" which may arise between the officers and 
crews of merchant vessels of such country either at sea or in port with- 
out interference by the local authorities unless in case of breach of the 
peace, etc., a court of admiralty of the United States is without Juris- 
diction of a suit by a foreign seaman on a Swedish vessel against such 

*For other caaet see same topic ft S numbbs In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Tessel based on the alleged negligence of the master by which libelant. 

was Injured in an American port and compelled to leave the vesseL 
[Sd. Note. — For other cases, see Admiralty, Dec. Dig. § 20.^ 
For other definitions, see Words and Phrases, vol. 8, p. 2064. 
Admiralty jurisdiction of suits between foreigners, see note to 87 (X 

C. A. 103.] 

11. Admibaltt (§ 6*) — JuBisDicnow— Foreign Vessels— Rule of Comitt. 

Assuming that such treaties do not exclude the jurisdiction of a court 
of admiralty absolutely, but that It may assume such jurisdiction in its 
discretion, it should not do so oyer the objection of a Swedish consul In- 
dorsed by the minister from that country. 

[Ed. Note. — ^For other cases, see Admiralty, Dec. Dig. ft 5.*] 

In Admiralty. Suit by Hubert Jacob Osterkamp against the Swed- 
ish steamship Ester. On petition to dismiss. Petition granted. 

N. B. Barnwell and C. D. Schroder, for libelant 
Huger & Wilbur, for respondents. 

SMITH, District Judge. This is a libel in rem against a foreign 
steamship, brought to recover unpaid wages to the amount of $174.55^ 
and in addition thereto damages for personal injury to the amount of 
$5,000. The respondents, the owners of the ship, have intervened 
herein, appearing especially to raise the question of jurisdiction, and 
have filed a sworn petition, accompanied by affidavits and certificates, 
and have further filed exceptions to the libel, claiming that the matters 
therein stated are not within the jurisdiction of this court. Upon the 
libel and this petition, with the accompanying afiidavits and certificates 
and these exceptions and the answer to the petition, a motion has been 
made to dismiss the cause for lack of jurisdiction, and the case has 
been heard upon this motion. The facts appear to be as follows : The 
steamship Ester is a Swedish steamship, sailing under the fiag of the 
Kingdom of Sweden, and is owned by a corporation or Company styled 
the Angfartygsaktiebolagat Karin, which is,, and all the members of 
which are, citizens of the Kingdom of Sweden. This Swedish steam- 
ship, whilst lying in the port of Nordenham, in the German Empire, 
and destined on a voyage to Charleston, S. C, and thence to some fur- 
ther ports as might be deemed expedient, until it should arrive at some 
port in the Kingdom of Sweden, enrolled the libelant, Osterkamp. 
Osterkamp, it appears, signed the articles of the ship in due form and 
went on the ship and served in pursuance thereof. At the time of 
signing these articles, he was a citizen of the German Empire and un- 
der the age of 21 years, and therefore a minor by the laws of the 
state of South Carolina. The vessel arrived at the port of Charleston, 
and whilst in that port, lying at her dock at one of the wharves in 
that port, the libelant, while in performance of his duties on the ship^ 
fell tiirough an open coal chute into a coal bunker, severely injuring 
himself thereby, in consequence of which he was sent by the master 
of the ship to a hospital in the city of Charleston. While he was con- 
fined in the hospital, the vessel departed from the port of Charleston, 
leaving the libelant in the hospital, and after visiting various ports in 

•For oUitr eaiM im tame topic it 8 xnTiiBBB in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indezet 
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the United States, returned to the port of Charleston, where she was 
at the time she was libeled herein. It appears that there is no Swedish 
<x)nsul or vice consul or consular agent or office within the port of 
Charleston or the territorial jurisdiction of the district of South Caro- 
lina, and the relations between the vessel and Osterkamp have been 
-severed. 

The petition of the shipowners sets up that, the vessel being a Swed- 
ish vessel, and owned by Swedish citizens, the libelant, when he became 
enrolled as a seaman on that vessel, became for the time being, so 
long as his term of service lasted, a citizen, and subject of the King- 
dom of Sweden, and that, this matter being a question of difference be- 
tween the master of a Swedish vessel and a citizen and subject of that 
Kingdom as a seaman on that vessel, under the treaty stipulations be- 
tween the United States and the Kingdom of Sweden, this court has 
no jurisdiction, and that, even if it had jurisdiction, as a matter of 
comity it will not exercise that, jurisdiction where the Swedish con- 
sul protests against the exercise by the court of any jurisdiction in this 
■case. The petition further alleges that there is a certain declaration 
between the government of the King of Sweden and the government of , 
the Emperor of Germany concerning assistance to destitute seamen, 
which provides that whenever a seaman belonging to one of the con- 
tracting parties, after having served on board the vessel of the other 
-contracting party, is left behind in a third state or its colonies, and 
the said seaman is in a condition of distress, then the government on 
board of whose vessel the seaman has served is bound to support him 
until he again enters into a ship's service or finds other employment or 
until he arrives in his native country, or dies. The consul for Sweden 
in New York certifies to the court that the matter of the adjustment 
■of this controversy and the performance of these treaty provisions 
between Germany and Sweden is in course of correspondence between 
the consuls of those countries, and that it is the desire of the consu- 
late that the provisions of this declaration should be availed of and . 
that the seaman Osterkamp be returned to Germany according to the 
requirements of the declaration. In addition to that, there is presented 
to the court a letter from the Swedish minister at Washington, ask- 
ing that the request of the consul for Sweden in New York be granted. 

[1] On the other hand, the German consul residing in the city of 
Charleston, state of South Carolina, denies that the matter of adjust- 
• ment of this controversy and of the treaty provisions between Ger- 
many and Sweden is in correspondence between the consuls of the re- 
spective countries, and requests this court to take and hold jurisdiction 
•of the cause and administer such justice and relief as Osterkamp may 
be entitled to upon his claim. This application of the German consul 
may be disregarded. When Osterkamp was duly enrolled as a seaman 
on a Swedish vessel, and signed the articles of employment on that 
vessel, he became for the time being, for all purposes of consideration 
by the tribunals of this country in his relations to the ship, a citizen of 
the Kingdom of Sweden. Ross v. Mclntyre, 140 U. S. 453, 11 Sup. 
Ct 897, 35 L. Ed. 581 ; The Marie (D. C.) 49 Fed. 288. 

The case presented, therefore, is the case of a controversy based 
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upon a claim of a citizen of the Kingdom of Sweden for damages re- 
ceived by him on a ship belonging to the Kingdom of Sweden, whilst 
in the performance of his duties as a seaman duly enrolled on that 
ship, and caused by the negligence of the master of that ship, also a 
citizen of Sweden. The libel states that the injuries were caused by 
the carelessness and negligence of the master of the vessel, in that li- 
belant was required and directed in pursuance of the commands of the 
master to pass through a dark and narrow passageway between the 
decks of the vessel, in the discharge of his duty, in which passage- 
way was situated the coal chute down which libelant fell, which coal 
chute should have been closed, but was carelessly and negligently left 
open and unguarded and unlit by the master. Has this court ju- 
risdiction of such controversy? And; if so, is that jurisdiction im- 
perative or discretionary? And, if the latter, do the circumstances of 
this case call for its exercise? 

The general rule of international law is stated in the Digest of the 
International Lraw of the United States, edited by Francis Wharton, 
and published by the government (volume 1, p. 130), to be that: 

"So far as regards acts done at sea before her arrival in port, and acts 
done on board in port by members of the crew to«one another, and so tar as 
regards the general regulation of the rights and duties of those belonging on 
board, the vessel is exempt from local jurisdiction ; but if the acts done on 
board affect the peace of the country in whose ports she lies, or the persons 
or property of its subjects, to that extent that state has jurisdiction." 

This rule as so stated, however, has been modified by the decisions 
of the Supreme Court of the United States. 

In Ex parte Newman, 14 Wall. ISO, 20 L. Ed. 877, the court, in the 
course of the delivery of its opinion (although the point was not in- 
volved in the question actually decided), states, on the question of a 
libel by a Prussian seaman against a Prussian vessel for wages, that 
admiralty courts, it is said, will not take jurisdiction in such a case 
except where it is manifestly necessary to do so to prevent a failure 
of justice ; but the better opinion is that, independent of treaty stipu- 
lations, there is no constitutional or legal impediment to the exercise 
of jurisdiction in such a case. Such courts, may, if they see fit, tak^ 
jurisdiction in such a case; but they will not do so as a general rule 
without the consent of the representative of the country to which the 
vessel belongs, where it is practicable that the representative should 
be consulted. His consent, however, is not a condition of jurisdiction, 
but is regarded as a material fact to aid the court in determining the 
question of discretion whether jurisdiction in the case ought or ought 
not to be exercised. This and the succeeding cases in which the sub- 
ject has come up for an opinion in the Supreme Court of the United 
States appear to have established the following rules: 

[2] (1) The merchant vessels of one country visiting the ports oi 
another for the purposes of trade subject themselves to fiie laws which 
govern the port they visit, so long as they remain. United States v. 
Diekelman, 92 U. S. 520, 23 L. Ed. 742; Wildenhus' Case, 120 U. S. 
11, 7 Sup. Ct. 385, 30 L. Ed. 565. 
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[3] (2) In the absence of treaty stipulations, the courts of admi- 
ralty have civil jurisdiction in all matters appertaining to the foreign 
ship while in port, and also in certain cases when the court has the 
vessel in its territorial jurisdiction, although the cause of action arose 
on the high seas. The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 
L. Ed. 152; WUdenhus' Case, 120 U. S. 1, 7 Sup. Ct 385, 30 h. Ed. 
565. 

[4] (3) The exercise of this civil jurisdiction, where those who are 
concerned are all citizens of the same foreign state and the cause of 
action occurred on or with regard to the ship, is not imperative, but 
discretionary, and the courts from motives of convenience or interna- 
tional comity will not take jurisdiction without the assent of the con* 
sul of the country to which the ship belongs, where the controversy 
involves matters arising beyond the territorial jurisdiction of this 
country, or relates to differences between the master and the crew, or 
the crew and the shipowners. In such cases on such general prin- 
ciples of comity, the admiralty courts of this country will not interfere 
between the parties, unless there is special reason for doing so, and 
will require llie foreign consul to be notified, and although not abso- 
lutely tnound by, will always pay respect to, his wishes as to taking ju- 
risdiction. Ex parte Newman, 14 Wall. 152, 20 L. Ed. 877; The Bel- 
genland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Patterson v. 
Eudora, 190 U. S. 169, 23 Sup. Ct 821, 47 L. Ed. 1002. 

(4) Where, however, special circumstances exist, such as where 
the voyage is ended, or the seamen have been dismissed or treated with 
great cruelty, the courts, in the absence of treaty stipulations, will en- 
tertain jurisdiction, even against the protest of the consul. The Bel- 
genland, 114 U. S. 355, 5 Sup. Ct 860, 29 L. Ed. 152. 

[5] (5) Where treaty stipulations exist, however, with regard to 
the ngtit of the consul of a foreign country to adjudge controversies 
arising between the master and the crew, or other matters occurring on 
the ship exclusively subject to the foreign law, such stipulations are 
the law of the land, and must be fairly and faithfully observed. The 
Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Wildenhus* 
Case, 120 U. S. 17, 7 Sup. Ct. 385, 30 L. Ed. 565, 

[•] (6) Congress has power by legislation to regulate matters af- 
fecting foreign seamen and foreign vessels and foreigners generally 
when within the ports of this country by making their entrance suIh 
ject to such conditions, as Congress may seek to impose or withdraw- 
ing its consent to permit them to enter wholly, if it see fit. Patterson 
V. Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002. 

(7) Where Congress has passed an act which may conflict with pri- 
or treaty stipulations, it is the duty of the court to uphold the later 
statute if clear and explicit, even in contravention of express stipula- 
tions in an earlier treaty. Fong Yue Ting v. United States, 149 U. S. 
720, 13 Sup. Ct 1016, 37 L. Ed. 905 ; Patterson v. Eudora, 190 U. S. 
178, 23 Sup. Ct 821, 47 L. Ed. 1002. ^ .v .'^ 

The decisions of the lower federal courts in the United States jhavc, 
been many, but it is difficult to draw any uniform, logical Qiii^'from 
them* ' 
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Consideration of these cases shows that they may be said to fall with- 
in the following four classes or categories : 

First. This class includes cases in which it has been held that the 
courts of admiralty have the right to take jurisdiction in the absence 
of special treaty stipulations in controversies between foreign seamen 
and foreign vessels, whether arising on the high seas or in the port, 
and whether based on tort or for wages. That this jurisdiction is not 
compulsory, but is discretionary. That this discretion will not be ex- 
ercised affainst the protest of the consul of the country to which the 
vessel befongs, except imder special circumstances. Where these spe- 
cial circumstances exist, however, the jurisdiction will be exercised, 
notwithstanding such protest. The Becherdass, 1 Low. 569, Fed, Cas. 
No. 1,203; The Lilian M. Vigus, 10 Ben. 385, Fed. Cas. No. 8,346; 
Boult V. Ship Naval Reserve (D. C.) 5 Fed. 209; The Carolina (D. C.) 
14 Fed. 424; Fry v. Cook, Id.; The Montapedia (D. C.) 14 Fed. 427; 
The City of Carlisle (D. C.) 39 Fed. 807, 5 L. R. A. 52; Camille v. 
Couch (a C.) 40 Fed. 176; The Topsy (D. C.) 44 Fed. 631; The 
Sirius (D. C.) 47 Fed. 825 ; The Karoo (D. C.) 49 Fed. 651 ; The Wal- 
ter D. Wallet (D. C.) 66 Fed. 1011; Bolden v. Jensen (D. C.) 70 
Fed. 505 ; The Lamington (D. C.) 87 Fed. 752 ; The Eudora (D. C.) 
110 Fed. 430; The Kestor (D. C.) 110 Fed. 432; The Troop (D. C.) 
118 Fed. 769; The Alnwick (D. C.) 132 Fed. 117; The Ucayali (D. C) 
164 Fed. 897. 

It appears that there ate no special treaty stipulations between this 
country and Great Britain. The Ucayali (D. C.) 164 Fed. 899; The 
Bound Brook (D. C.) 146 Fed. 163; The Troop (D. C.) 117 Fed. 557; 
The Walter D. Wallet (D. C.) 66 Fed. 1011. All the above-mentioned 
cases are cases of British vessels, with the exception of the case of 
Bolden v. Jensen (D. C.).70 Fed. 505, which was the case of a Chilian 
vessel, and as to which case it is not said whether there were any spe- 
cial treaty stipulations or not. 

[7] There is no defined rule as to the special and particular circum- 
stances which in this class of cases has induced the court to take juris- 
diction, notwithstanding the prptest of the consul. In The Becherdas^ 
they were stated to be such as where the voyage ends by its own terms, 
and the wages are due in the jurisdiction where the suit is brought, or 
where the voya|[e has been wholly broken up by the sale of the ship, 
or where the ship is so unseaworthy that the crew are not bound to go 
in her, or where they have been forced to leave by the cruelty of we 
master. In The Lilian M. Vigus, the court held that it was a matter to 
be determined upon the circumstances of each particular case; that 
in that case none of the libelants belonged to Nova Scotia, where the 
ship belonged; that several of them were from different European 
countries; that their connection with the ship had been actually sev- 
ered; that the future destination of the ship was wholly uncertain; 
that libelants had no certainty of relief if remitted to the foreign ju- 
risdiction, as they had not their domicile there ; and that to send them 
to Halifax for the prosecution of their claims at that late day would 
be practically to deny their claims altogether. In The City of Car- 
lisle the circumstance relied upon by the court was that to decline the 
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jurisdiction woud be equivalent to a denial of justice ; the libelant was 
separated from the vessel ; his condition and the circumstances justi- 
fied him in leaving her ; that the vessel was not expected to reach her 
home port for many months yet; and that it was shocking to think 
of turning a poor helpless boy out of the court in a civilized country 
without redress for a grievous wrong, upon the theory that he had a 
remedy in the courts of his own country, when it was apparent that 
however just may be the laws of such country, or impartial their ad- 
ministration, such remedy is under the circumstances to him utterly un- 
availing. In The Topsy the court held that when the circumstances of 
the case are such as to demand immediate investigation, or when a sea- 
man discharged from a ship will be put to disadvantage were she suf- 
fered to depart, or when she has departed would be compelled to search 
the world for her, the court would proceed with the case. In The Siri- 
us the jurisdiction of the court was upheld upon the ground that the 
court would not turn the libelants away without any practicable reme- 
dy for what they claimed to be a grievous wrong, inasmuch as the . 
future movements of the vessel were uncertain and her probable re- 
turn to England remote. In Bolden v. Jensen the court held that, al- 
though the injury was inflicted on the high sea on board a foreigjti 
ship, it was the duty of the court of admiralty, which for such cases is 
a court of the world, to administer justice. In The Troop, 118 Fed. 
769, the court held that courts of admiralty are obliged to serve to a 
certain extent as courts of the world, and that in that case it would 
have been an inexcusable denial of justice to leave the libelant, who 
was a German, to go to England to seek in the courts of that country 
enforcement of his rights, as the Troop might not visit any port of 
England for many years, and even were the libelant to meet her in an 
English port he would be unable to establish his rights because all the 
witnesses upon whom he must depend to prove the facts would be 
absent, and that the British consul residing at Port Townsend and at 
Tacoma had disclaimed authority to adjudicate libelant's claim for 
damage. In The Ucayali it was placed upon the ground that the 
court would entertain jurisdiction in all cases where seamen have 
been dismissed or treated with great cruelty. 

A review of these decisions discloses no uniform rule for the guid- 
ance of the court. The circumstances under which the court will act 
where it has jurisdiction, and that jurisdiction is discretionary, is 
not limited in these cases, as indicated by the Supreme Court of the 
United States in The Belgenland, to cases where the voyage is ended, 
or the seamen have been dismissed or treated with great. cruelty; but 
the discretion is declared to be properly exercised in all cases in which 
the court may be of the opinion, under the circumstances of the par- 
ticular case, that it would work hardship or injustice not to take juris- 
diction, whether with the assent or against the protest of the consul 
of the nation to which the ship belongs. This conclusion pi actically 
leaves the matter in a position in which upon any. application the 
court must to a certain extent hear the case on the merits. In order 
to ascertain whether the special circumstances exist in any particular 
case that would lead the court to take jurisdiction, it would be neces- 
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sary to go into an examination sufficient at least to disclose in a gen- 
eral way those circumstances and the respective positions of the parties. 

Second. The second class of cases are cases in which the courts 
have held that notwithstanding there are treaty stipulations, apparently 
excluding the jurisdiction of the court, )ret that the court is at liberty 
to ignore these stipulations and take jurisdiction where there are 
special circumstances. The Elwin Kreplin, 4 Ben. 413, Fed. Cas. No. 
4,427; The Amalia (D. CO 3 Fed. 652; The Salomoni (D. C.) 29 
Fed. 534. In The Elwin itreplin the jurisdiction was put upon the 
circianstance of hardship, such as where the sailors who brought the 
proceedings would have been left paupers and must have returned 
to Prussia, and there awaited the return of the ship in order to enforce 
their demands, bringing about a state of things against which the 
sense of justice of tiie court revolted. This decision of the District 
Court in admiralty, however, was overruled by the Circuit Court in 
the case of the same title in 9 Blatch. 438, Fed. Cas. No. 4,426. In 
The Amalia the jurisdiction, notwithstanding the treaty stipulations be- 
tween the United States and Sweden, was placed upon the ground 
that there was no consul or other officer of Sweden within the ter- 
ritorial jurisdiction of the court, and in the case of The Salomoni, 
where special treaty stipulations existed with the Kingdom of Italy, the 
right of the court of admiralty to take jurisdiction was placed upon the 
same ground as existing where there was no consul or other officer of 
the nation to which the ship belonged within the territorial jurisdic- 
tion of the court. There is no case later than The Salomoni (IX C), 
in 29 Fed. 534, which holds the rule announced in this class of cases. 
The reasoning on which these cases rest is that the treaty contemplates 
that there shall be a consular officer to exercise the jurisdiction re- 
served to him. If there is no such consular officet, then the tribunal 
provided by the treaty fails, and with it should fail the application of 
the treaty stipulations. The exclusion of the jurisdiction of the local 
court is supposedly intended only in favor of the special tribunal 
provided by the treaty. If there is no such special tribunal, then there 
would be absolutely no court or person to whom the applicant could 
apply for justice and relief unless the treaty be interpreted to mean 
that the local court is not deprived of jurisdiction if the office specified 
in the treaty is not within the reach of the applicant, and that it is 
the duty of the country under the terms of sucli a treaty to provide 
accessible officer^ to exercise the jurisdiction or leave the matter to 
the proper local courts. 

Third. The third class is that of cases in which it is held that, where 
the existing treaty stipulations upon the face of them exclude the 
jurisdiction of the court, such treaty stipulations are to receive faith- 
ful observation, and the court cannot take jurisdiction. The Elwin 
Kreplin, 9 Blatchf. 438, Fed. Cas. No. 4^426; The Burchard (D. C.) 
42 Fed. 608; The Marie (D. C.) 49 Fed. 286; The Welhaven (D. C.) 
55 Fed. 80; The Bound Brook (D. C.) 146 Fed. 160; TeUefsen v. 
Fee, 168 Mass. 188, 46 N. E. 562, 45 L. R. A. 481, 60 Am. St. Rep. 
379. These cases are none of them cases referring to British vessels, 
but all referring to Prussian, German, Norwegian, or Swedish vessels. 
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between which countries and the United States special treaty stipula- 
tions exist. The decisions in these cases appear to be logical and "to 
furnish an uniform rule. As the law as held by the Supreme Court of 
the United States is that a treaty with a foreign country is a supreme 
law^ of the land, and should be faithfully observed until it terminates, 
or is repealed or superseded by an act of Congress or another treaty, 
then it is the logical sequence that no court would have the right to 
ignore the treaty provisions because of inconvenience thereby caused 
to the suitor. If there be no consul within the immediate territorial 
district jurisdiction of the District Court of admiralty, the suitor can 
apply to the nearest consul in another judicial district of the United 
States in which such officer may be found, and his inconvenience in 
having to make that application, or to defer it until he returns to 
his native country, i. e., the country to which the vessel belongs, would 
not appear to be a sufficient authority for a court to ignore the treaty 
stipulation. In the case of Tellefsen v. Fee, the Supreme Judicial 
Court of Massachusetts held that under the terms of the treaty be- 
tween the United States with Sweden and Norway all right of action 
for wages in the courts of this country by a seaman coming within 
the scope of the treaty was taken away, whether the action be in rem 
or in personam. That the court had no discretion in the matter, and 
the local authorities had no right to interfere. 

Fourth. There are also cases which have gone to the length of 
holding that where the proceedings are brought on behalf of an Ameri- 
can citizen, although they may be brought against a foreign vessel, and 
brought by reason of libelant's having served as an enlisted seaman on 
that vessel, yet that under the Constitution of the United States he , 
has a constitutional right to invoke the jurisdiction of the court, of 
which he cannot be deprived either by treaty stipulation or act of Con- 
gress. Bolden v. Jensen (D. C.) 70 Fed. 505; The Falls of Keltie 
(D. C.) 114 Fed. 357; The Troop (D. C.) 117 Fed. 557; The Neck 
(D, C.) 138 Fed. 144. All these last four decisions are by the District 
Court for the District of Washington. The conclusion arrived at in 
these later cases appears to be in direct conflict with the principle that 
a seaman duly enrolled upon a foreign vessel is for the time being, and 
with regard to his employment on that vessel, a citizen of the same 
country as that to which the vessel belongs. 

[8] From a consideration of the decisions in all these cases in con- 
nection with the conclusions reached by the Supreme Court of the 
United States, it would appear to be the better rule of law that, where 
special treaty stipulations exist which would upon the face of them 
exclude this court from jurisdiction in a cause such as the present one, 
it is not empowered to proceed and take jurisdiction because of any 
special circumstances in the particular case, as the absence from the 
district of South Carolina, in which the court is sitting, of a consul 
or consular agent or officer of the country to which the vessel belongs 
(and a fortiori not where a consul of the country actually appears and 
protests, although not resident in the district), or of any other special 
circumstances, such as brutality exercised towards the seamen, and the 
fact that if jurisdiction were not taken, and relief given by the court, 
190 P.— 15 
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it might leave the applicant practically penniless. If the treaty stipula- 
tion is the law, it is to be followed by the court under all circumstances. 
However shocking to our sense of humanity and justice may be the 
apparent consequences to the seamen of brutality and indifference to 
their rights when shown by the master of a foreign vessel in port, 
it is not more cruel in reality than the exercise of such brutality and 
indifference upon the high seas or in the home port of the vessel, and 
provided it does not amount to a disturbance of the peace and the 
tranquility of the port in which the vessel is lying, or is the perpetra- 
tion in the port of cruelty and maltreatment forbidden by law and which 
will be restrained and punished from a criminal aspect, there is no 
more reason on the ground of humanity alone for the courts of that 
state to take jurisdiction of a civil claim for indemnity, than there 
would be if it was exercised on the high seas or in the vessel's home 
port. If, therefore, by treaty ;t is stipulated that all the relations 
among and controversies between the crew including the master, 
officers, and seamen on board a foreign vessel, whether on the high 
seas or at a port in a foreign state, are to bfe treated as matters ter- 
ritorially within the jurisdiction of the country to which the vessel 
belongs, and to be remitted to the consuls, consular officers, or tribunals 
of that country, then it would not appear to be in the power of any 
court to disregard the law as embodied in the treaty stipulation because 
of the court's opinion that under the peculiar circumstances of the 
case the applicant will go bereft of justice unless this court awards 
it to him. The responsibility for such consequences rests upon the 
lawmaking, not the judicial, department of the government. 

[9] The provisions of United States Revised Statutes, §§ 4079, 
4080, and 4081 (U. S. Comp. St. 1901, pp. 2766, 2767), would not 
appear to affect the question. The intent of section 4079 is not to pro- 
vide that, where by treaty exclusive jurisdiction is given over con- 
troversies between the master and any of the crew of a foreign vessel 
to the consular officer of the country to which the vessel belongs, such 
jurisdiction can be exercised only in the manner directed in sections 
4080 and 4081, and if not so exercised the court of admiralty is not 
deprived of jurisdiction. The evident purpose of those sections is to 
provide a method whereby consular officers exercising jurisdiction un- 
der the stipulations of the treaty can enforce such jurisdiction and 
their orders in pursuance thereof. These sections do not infringe 
upon the treaty stipulations forbidding the exercise of jurisdiction to 
the local tribunal. 

[10] Under this conclusion it is next to be determined whether the 
treaty stipulations between the United States and the Kingdom of 
Sweden exclude this court from taking jurisdiction of the case now 
before it. 

The following are the treaty stipulations invoked by the petitioner 
and the Swedish consul : 

Article 11 of the consular convention of June 1, 1910, between 
Sweden and the United States : 

**Tlie respeotlve consuls general, consuls, vice consuls general, vice consuls, 
deputy consuls general, deputy consuls, and consular agents shaU have ex- 



Digitized by 



Google 



THK EBTEB 227 

elusive cbarge of the Internal order of tbe merchant vessels of their nation, 
and shall alone take cognizance of any differences which may arise, either 
at sea or In port, between the captains, ofUcers and crews, without excep- 
tion, particularly in reference to the Adjustment of wages and the execution 
of contracts. The local authorities shall not interfere except when the dis- 
order that has arisen is of such a nature as to disturb tranquility and pub- 
lic order on shore or in the port, or when a person of the country or not be- 
longing to the crew shall be concerned therein. 

"In all other cases the aforesaid authorities shall confine themselves to 
lending aid to the said consular officers, if they are requested by them to do 
. so, in causing the arrest and imprisonment of any person whose name is in- 
scribed on the crew list whenever, for -any cause, the said oflicers shall think 
proper." 

Article 13 of the treaty of July 4, 1827, between Sweden and Nor- 
way and the United States : 

"The consuls, vice consuls or commercial agents, or the persons duly au- 
thorized to supply their places, shall have the right as such to sit as Judges 
and arbitrators in such differences as may arise between the captains and 
crews of the vessels belonging to the nation whose interests are committed to 
their charge, without the interference of the local authorities unless the con- 
duct of the crews, or of the captain should disturb the order or tranquility of 
the country; or the said consuls, vice consuls or conunercial agents should 
require their assistance to cause their decisions to be carried into effect or 
supported. Tf is however understood, that this species of Judgment or arbi- 
tration shall not deprive the contending parties of the right they have to re- 
sort, on their return, to the Judicial authority of their country.*' 8 Stat. 
352. 

Do these stipulations on the face of them exclude this court from 
taking jurisdiction of the present case? This depends upon the con- 
struction of the word "differences," as used in the treaties. Does that 
word cover the case of a tort, such as in the present case, where the 
claim is based upon personal injury arising from the alleged negligence 
of the captain ? It is not the case of a malicious or cruel assault upon 
the person of the seaman by the master or any of the officers of the 
ship, or even apy of his fellow seamen. It is not the case of cruelty 
in his treatment from starvation, bad provisions, or other maltreat- 
ment. It is a case of the claim of a seaman made for injury caused 
to him by falling down an unguarded chute or hatch in a vessel, which 
might have taken place on the open seas or elsewhere, as well as in 
the port. In .the case of The Marie (D. C.) 49 Fed. 286, the court 
appeared to consider the word "difference" in this treaty as equivalent 
to covering all controversies. In the case of The Salomoni (D. C.) 
29 Fed. 534, and of The Baker (D. C.) 157 Fed. 485, the court came 
to the conclusion that the word "differences" did not cover cases of 
personal tort under the general language of the Supreme Court on 
page 16 of 120 U. S. and page 389 of 7 Sup. Ct. (30 L. Ed. 565). In 
the Wildenhus' Case, above mentioned, it does not appear whether the 
Supreme Court at that time considered the word "difference" in similar 
treaties as covering controversies embracing personal torts. Inasmuch, 
however, as the rights of the seamen, based upon negligence shown 
towards him by the master in his management of his vessel, would 
appear logically to be a matter contemplated by a treaty — ^that is, that 
the country making the treaty would intend to hold that all claims 
of the seaman against the master for injury received by reason of the 
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management of his vessel by the master during the relation of master 
and seaman should be dealt with from the standpoint of the law and 
maritime discipline of that country — it seems a better view would be 
to read these stipulations to the effect that the word "diflFerences" does 
include ''controversies" based on torts in the sense of personal injuries 
occurring through the negligence of the master. Under this view the 
jurisdiction of this court would be excluded by the terms of the treaty. 

[11] But assuming, as indicated by many of the cases above refer- 
red to, that this court has the discretionary power in exceptional cases 
(such as the absence from the district of any consul of the country to 
which the vessel belongs) of taking jurisdiction, notwithstanding the 
apparent meaning of the treaty stipulation, or assuming that the word 
•'difference" does not include a controversy of the character set up in 
this libel, and such controversy is therefore not covered by the treaty 
in this case, under the general rule of comity as stated by the Su- 
preme Court of the United States, and the circumstances for the ex- 
ercise of the court's discretion, as relied on generally in the cases above 
referred to, should this court now take jurisdiction of the present case? 

The claim of the libelant is that he was injured by a fall through an 
unguarded chute, which he attributes to the negligence of the master in 
leaving it unguarded. Under the principle decided by the Supreme 
Court of the United States in The Osceola, 189 U. S. 158, 23 Sup. Ct. 
483, 47 L. Ed. 760> it is doubtful whether under these circumstances 
a seaman could recover indemnity (beyond maintenance and care) for 
the negligence of the master. It may be, however, that by the domestic 
law of Sweden such a recovery is allowed. By the law of South Caro- 
lina the libelant is a minor and entitled, according to the circumstances 
of the case, to consideration from that fact. It may be by the law of 
Sweden he is not so considered, and might be held at his age, under that 
law, to a greater or less degree of care on his own part. The Swedish 
consul sets up that under the declaration between t^ie Kingdom of 
Sweden and the Empire of Germany this seaman is bound to be sup- 
ported by the Kingdom of 'Sweden until he again enters the service 
of a ship, or finds other emplo3mient, or until he arrives in his native 
country, or dies. The Swedish consul in New York further certifies to 
this court that it is the desire of that consulate that the provisions of 
the declaration between Germany and Sweden shall be availed of, and 
that the libelant be returned to Germany, according to the terms of the 
declaration, and it is requested by the consulate that this court refuse 
to take jurisdiction of the present case. In addition, as has been stated, 
the minister of Sweden at Washington has presented to the court a 
request that the court accede to the request from the consul for Sweden 
in New York, which involves the taking care of the libelant, pursuant 
to the treaty stipulations between Sweden and Germany. In the face 
of this request of the Kingdom of Sweden itself, as transmitted in the 
request of its minister, and of the circumstances of this case, the court 
holds that, if it has discretionary power to take jurisdiction of this 
case, such discretion should not be exercised. 

The court is not insensible to the argument that seamen are, of 
all classes in the community, perhaps the most helpless and unable 
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to protect themselves, and are most frequently the subject of gross 
injustice and maltreatment. As a rule the members of this class are 
practically penniless, and their vocation in life carries them far from 
home and friends at home. To say to a sick or helpless seaman from 
a foreign country, practically a pauper, and dependent on others, that 
he must transport himself to a distant state to present his claims to a 
consul of his own country, or that whierc he had been rendered a help- 
less cripple by the treatment he has experienced, or bv misfortune and 
accident when in the performance of his duty on the ship, and has been 
abandoned as such at the nearest foreign port by the vessel on which 
he served, that he must transport himself back to the country to which 
the vessel belonged, to get redress and compensation, may seem a 
mockery, so far as the remedy given to him is concerned, as in most 
cases it would be practically hopeless for him to avail himself of it 
On the other hand, for this very reason, because of the necessity that 
countries feel to look after their indigent and injured sailors, and the 
necessi^ likewise of preserving internal discipline and management on 
a ship between master and crew^ according to the laws of such par- 
ticular country," the rule of comity mentioned in Ex parte Newman has 
been maintained by the court, and it has been seen fit by many coun- 
tries, in order to effect these general purposes, to reserve and by treaty 
to have reserved to them the entire control of such matters. The treaty 
making powers of the government have determined that the results of 
the observance of a general rule of this kind are more beneficial than 
the relief of humanity in particular cases. In the particular case before 
this court the failure by the court to take jurisdiction may work great 
hardship, but the possibility of such consequences is not for the court 
to consider if it be a matter of treaty, and if it be a matter of discretion 
then under the .rule of comity this court should not assume that the 
libelant will not receive entire justice from the Kingdom of Sweden, 
whose representative now declares that his government both recog- 
nizes and desires to perform its obligations to the libelant. 

A decree will be entered dismissing the libel, but ordering all costs 
to be paid by the petitioner, Angf artygsaktiebolagat Karin, 



IMBROVEK V. HAMBI5RG-AMERICAN STEAM PACKET CSO. et aL 
(District Court, D. Maryland. June 27, 1911.) 

L COUBTS (§ 96*) — OONTBOLLING DECISIONS— DECISIONS OF ClBOUIT COUBT OF 

Appeai^s. 

The District Court of one judicial circuit will follow the decisions of 
the Circuit Court of Appeals of another circuit, unless it is in conflict 
with decisions of the Supreme Cburt or of the Court of Appeals of the 
district 

[Ed. Note. — For other cases, see Courts, Cent Dig. §{ 325, 327, 328; 
Dea Dig. § 96.*] 

2. Cbhoital Law (§ 4*) — Cbbation of Offenses— Legislatxye Poweb— Pow- 
EB of Conobess. 

The power of Congress conferred by Const art 1, S 8, cL 10, to define 
and punish felonies conunitted on the high seas, Is independent of any 

•For other oaaei see same topic & S mumbbb in Dec. A Am. Dlge. X907 to date, & Rep'r Indexes 
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power which it may derive from article 3, S* 2, d.l, declaring that the 
Judicial power of the United States shall extend to all cases of admiralty 
and maritime jurisdiction, but that clause gives Congress any power 
which it may possess to provide for the punishment of offenses committed 
on any navigable waters other than those of the high seas. ' 

[Ed. Note. — ^For other cases, see Criminal Law, Dec. Dig. | 4.*] 
d. Admiralty (§ 18*) — Jubisdiotion. 

The federal District Courts, given cognizance of all civil cases of ad- 
miralty and maritime jurisdiction, have civil jurisdiction over all wrongs 
committed on waters over which Congress may, by virtue of the admiralty 
clause of the Constitution, authorize the exercise of criminal jurisdiction. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 206-221 ; Dec. 
Dig. S 18.* 

Admiralty jurisdiction of torts, see note to Campbell v. H. Hackfeld 
& Co., 62 C. a A. 279.] 

4. Admibaltt (§ 20*) — ^Jurisdiction. 

An action against a contracting stevedore by an employ^ for injuries 
while loading a vessel by the negligence of the stevedore is within the 
jurisdiction of the court of admiralty. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §f 216, 225, 231; 
Dec. Dig. i 20.*] 

5. Master and Servant (§ 278*) — ^Injury to Servant— Evidence. 

In libel against a contracting stevedore by an employ^ for injuries re- 
ceived while loading a vtesel, evidence held to show the negligence of the 
stevedore or its agents. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 954- 
972; Dec. Dig. § 278.*] 

6. Master and Servant (§ 120*) — Injury to Servant— Negligence. 

A contracting stevedore employing one to load a vessel, must use due 
diligence to see that he has a safe place to work ; and, where he issues 
orders to his foreman not to allow men to work under partly covered 
hatches unless the pins are in, and the instructions are disobeyed, the 
negligence is that of the foreman. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. S 211 ; 
Dec. Dig. § 120.*] 

7. Master and Servant (§ 120*) — Injury to Servant— Negligence. 

A contracting stevedore employed men to load a vessel. It issued no 
general or special orders to its foreman that he was not to allow men 
to work under partly covered hatches unless the pins were in. The fore- 
man had entire charge of the work, and no other person acted for the 
stevedore. He never concerned himself about the pins, and issued no or- • 
ders about them. An employ^ was injured, and the evidence showed that, 
if the pins had been in, the accident would not have happened. Held, 
that the stevedore was guHty of actionable negligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. t 211 ; 
Dec. Dig. S 120.*] 

8. Master and Servant (§ 265*) — ^Injury to Servant— Negligence of Fel- 

low Servant— Burden of ProoFi. 

Where the negligence of a contracting stevedore resulting in injuries to 
an employ^ is established, the burden of showing that the negligence of 
a fellow servant contributed to the accident is on the stevedore. 

[Ed. Note. — ^For other cases, see Master and Servant, Dec. Dig. { 265.*] 

9. Damages (§ 132*) — ^Personai* Injuries. 

A strong, healthy man 42 years of age was Injured. A triangular piece 
of his skull about 2^4 inches on each side was crushed, and the tissues 
and brain under it were lacerated, and a part of the brain substance 
exuded. For a time there was a complete paralysis of the right side. 

•For oUier cases see same topic ft S numbbb in Dec. ft Am. Digs. 1907 to dato^ 'ft Rep'r Indexes 
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His leg and arm remained paralyzed to a degree rendering hard physical 
labor impossible, and the probabilities were that such condition would be 
permanent. He had a wife and seven children. His average earnings 
were $10 a week. Held to Justlftr an allowance of $4,500. 

[Ed. Note. — For other cases, see Damages, Cent Dig. IS 178, 372-^85; 
Dec. Dig. S 132.*] 

In Admiralty. Action by Frank Imbrovek against the Hamburg- 
American Steam Packet Company and others. Decree for libelant 
against defendant the Atlantic Transport Company. 

Semmes, Bowen & Semmes, for libelant. 
Ralph Robinson, for respondent. 

ROSE, District Judge. This is a libel to recover for personal in- 
juries. The libelant is a stevedore: He was injured in the lower 
hold of the Pretoria. It belonged to the respondent the Hamburg- 
American Steam Packet Company. The Pretoria, its master, and its 
owner will all be called the ship. The libelant was working under 
hatch No. 4. This hatch was when fully uncovered about 30 feet 
long and 16 wide. The covers were in three sections — the fore, the 
middle, and the after. The covers had been taken off the middle 
section. They had been left on the other two. The coverings of the 
middle section had been piled on top of the fore and after sections. 
The division of the hatch into sections is made by two movable iron 
crossbeams, placed athwart the ship. From each crossbeam to the 
other and irom each to the hatch combing opposite ran timbers. They 
are placed lengthwise of the ship. They are called the fore and 
afters. On these the hatch covers rest. The libelant and his com- 
panions were in the employ of the respondent the Atlantic Transport 
Company. It will be called tbe stevedore. The gang were loading 
and stowing copper. On the dock the copper was piled on a heavy, 
flat, rope mat. The mat had a bridle on each of two sides. One end 
of each of these bridles was made fast to a corner of the mat. The 
bridle passes through a U-shaped iron shackle. These two shackles 
are placed over a hook at the end of the fall attached to the boom. 
The mat and contents are lifted by the winch, swung over the hatch 
and lowered into the hold. The mat is unhooked. The copper is 
taken out. The shackles are again placed in the hook. The winch- 
man is signaled. The mat is hauled up. On one of its trips up the 
mat caught imder the after crossbeam. The latter was instantly 
jerked out of its supports. It, the fore and afters resting on it, and 
the hatch covers supported by them, together with such of the cover- 
ings of the middle section of the hatdi as had been piled on the after 
section, fell into the hold. The wood and iron which came down 
weighed nearly two tons. The libelant was struck. His skull was 
broken. 

There would have been no accident had the entire hatch been 
uncovered. To uncover a hatch takes time and labor. If bad weather 
comes, it must be covered. Unnecessary uncovering is to be avoided. 
It is easy to make a partially covered hatch absolutely safe. The 

•For oth«r omm m« same topic ft 8 nvmbsb in Dec. ft Am. Digs. 1907 to date^ ft Rep'r Indexes 
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crossbeams of the hatch have holes in their ends. There are cor- 
responding holes in the hatch combings. Pins can be put through 
these holes. It takes about five minutes to put them in. When in 
place, an accident such as gave rise to this case cannot happen. The 
ship's carpenter of the Pretoria keeps the pins when not in use. 

Accidents often happen because an opened hatch has been left un- 
guarded, or because the hatch coverings fall into the hold. When 
they do, there is usually a dispute as to whether the ship or the steve- 
dore is to blame. In the case at bar the ship and the stevedore were 
represented by the same proctors and by the same advocates. The 
stevedore acquits the ship. The libelant and his mates are foreigners. 
Most of them speak little or no English. He offered no testimony as 
to the division of responsibility between ship and stevedore. The 
stevedore proved that, when the ship came into port, it took complete 
charge of the hatches. It uncovered so much of them as it saw fit. If 
the pins were in and it wanted them out, it took them out. It laid 
them on the deck. The ship's carpenter gathered them up. If the 
pins were out and it wanted them in, it told the ship's carpenter. He 
put them in. 

At the close of the testimony the libel as against the captain and the 
owner of the ship was necessarily dismissed. The court of its own 
motion called the attention of the advocates of the respective parties 
to Campbell v. Hackfeld, 125 Fed. 696, 62 C. C. A. 274. In that case 
the Circuit Court of Appeals for the Ninth Circuit held that ad- 
miralty had no jurisdiction to award damages to the employe of a 
stevedore for injuries received in consequence of the negligence of 
his employer. It made no difference that the tort was committed 
on navigable waters. In the case before me one of libelant's fellow 
workmen had been killed in the same accident A libel to recover for 
his widow and children compensation for his death was by agreement 
tried with this. When the testimony closed the jurisdiction of this 
court was still unchallenged. It might have been assailed in the Ap- 
pellate Court or denied by that court of its own motion. It would 
then be too late to sue at law. It seemed to be the duty of the court 
to bring the question of jurisdiction to the notice of the advocates of 
the libelants. They decided to stand by their libels. The advocates 
for the stevedore asked leave to amend its answer. Leave was 
granted. The amendment disputes the jurisdiction of the court 

As the case stands on the pleadings and proofs, the libelant must 
show (l)'that he was injured by the negligence of the respondent; 
(2) that the court of admiralty has jurisdiction; (3) that his injuries 
did not result from the negligence of his fellow servants. 

Neither of the two last-named defenses would have been open to 
the ship, if the testimony had shown that it, and not the stevedore, 
had charge of uncovering the. hatches or of making secure the cover- 
ings left in place. 

The question of jurisdiction must first be considered. Campbell v, 
Hackfeld was decided in October, 1903. More than four years earlier 
tV.e same question was raised in this court in the case of Dombroska 
V. Westoli. At least one thorough and learned brief was submitted 
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and is still on file among the papers in the case. That eminent ad- 
miralty lawyer, Judge Morris, had no difficulty in disposing of the 
point. In view of the language of the Supreme Court and of the in- 
ferior admiralty courts and of the expressions of the text-writers, he 
appears to have thought the jurisdiction too clear for dispute. He 
accordingly overruled the exception of the respondent without writing 
an opinion. 

[1] In spite of this earlier decision in this court, it might well be 
its duty now to conform its rulings to those of the Circuit Court of 
Appeals of the Ninth Circuit. It is true that the decisions of that 
court are not technically binding here. Nevertheless they should be 
followed, unless after full consideration they appear to be in. conflict 
with principles clearly settled by the decisions of the Supreme Court 
or of the Court of Appeals of this circuit. The Supreme Court has 
said, ''Every species of tort, however occurring and whether on board 
a vessel or not, if upon the high seas or navigable waters, is of ad- 
miralty cognizance." The Plymouth, 3 Wall. 37, 18 L. Ed. 125. 
This language was used 45 years ago. The Supreme Court has never 
intimated any dissatisfaction with it. 

In The Blackheath, 195 U. S. 368, 25 Sup. Ct. 46, 49 L. Ed. 236, 
Justice Brown, in concurring with the conclusion of the majority of 
the court, said he understood that The Pl3rmouth was overruled in so 
far as it decided that the admiralty had no jurisdiction over injuries 
done by ships to structures on shore. He assumed that in future 
the English statutory rule that the admiralty had jurisdiction of any 
claims for damages by any ship would prevail. If he had been right, 
it would not have followed that the admiralty would not still have 
had jurisdiction over all torts committed upon navigable water, irre- 
spective of the relation borne by the wrongdoer to a ship. It would, 
however, have given an opportunity to argue that, as the rule as to 
locality had not been held always binding, another would have to be 
found. Such rule might then have been sought in the nature of the 
tort and the relation which it bore to the ship and its navigation. 
It turned out that the Supreme Court had not taken the step which 
Justice Brown supposed it had. In Cleveland Terminal v. Steamship 
Co., 208 U. S. 317, 28 Sup. Ct. 414, 52 L. Ed. 508, the court expressly 
decided that it would follow The Plymouth. 

The admiralty, therefore, has no cognizance of any tort, however 
maritime its nature, unless it becomes effective on navigable water. 
The jurisdiction over torts depends on locality, and not on the nature 
or origin of the wrong done. That the language of the Supreme 
Court in The Plymouth literally understood was broad enough to 
cover the tort in controversy in the case of Campbell v. Hackfeld was 
admitted. The Circuit Court of Appeals, however, said that it could 
not be so understood because, if it was, it would fead much farther 
than the Supreme Court could possibly have intended to go. It 
said "we think it would surprise the Supreme Court to be told" that 
admiralty had cognizance of the tort committed when Laura D. Fair 
on board the ferry steamer El Capitan on a vo/age from Oakland to 
San Francisco shot A. P. Crittenden. There is much reason to sup- 
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pose that the Supreme Court has repeatedly implied, and sometimes 
apparently decided, that such a tort as that mentioned is within the 
jurisdiction of the admiralty. If the Circuit Court of Appeals for 
the Ninth Circuit is right, the power of Congress to provide for the 
punishment of offenses committed on navigable waters, other than^the 
high seas, is much more limited than either Congress or the Supreme 
Court appear ever to have supposed. 

[2] The Constitution (article 1, § 8, cl. 10) confers upon Con- 
gress the power to define and punish piracies and felonies com- 
mitted on the high seas. The high seas are the open waters outside 
the portion surrounded or inclosed between narrow headlands or prom- 
ontories and without the body of a county of those seas which are 
in fact free to the navigation of all nations and people on their 
borders. Within this definition are included the waters of the Great 
Lakes. United States v. Rodgers, 150 U. S. 255, 14 Sup. Ct. 109, 37 
L. Ed. 1071. Within such seas may be included an open roadstead 
within a marine league of the shore, but at which vessels can safely 
ride at anchor only in those seasons in which the wind invariably 
blows from one direction. United States v. Brailsford, 5 Wheat. 184, 
5 L. Ed. 64. The right of Congress to define and punish felonies on 
such waters is entirely independent of any powers which it may 
derive from the declaration of the Constitution (article 3, § 2, cl. 1) 
that the judicial power of the United States shall extend to all cases 
of admiralty and maritime jurisdiction. But it is that clause which 
gives Congress any power which it may possess to provide for the 
punishment of offenses committed upon any navigable waters other 
than those of the high seas. Congress has always assimied that it had 
such power. In the first crimes act passed in 1790 (Act April 30, 1790, 
c. 9, 1 Stat. 112), punishment was provided for the crime of man- 
slaughter when committed on the high seas; and for murder when 
committed either on the high seas or in any river, haven, basin, or bay 
outside of the jurisdiction of any particular state. The Supreme 
Court decided that the particular state intended was a state of the 
American Union, and not a foreign country. United States v. Brails- 
ford, supra. It held that a navigable tidal river in China was not a 
part of the "high seas." It followed that a person might not law- 
fully be convicted of manslaughter committed on an American ship 
on such a river because Congress had not seen fit to attempt to 
punish it. United States v. Wiltberger, 5 Wheat 76, 5 L. Ed. 37. 
Justice Story on circuit held that a land-locked bay in the Bermudas 
was not a part of the high seas. United States v. Robinson, 4 Mason, 
307, 27 Fed. Cas. 871, No. 16,176. He made a similar ruling as to 
outer Boston Bay. United States v. Crush, 5 Mason, 290, 26 Fed. 
Cas. 48, No. 15,268. Chief Justice Marshall who in U. S. v. Wilt- 
berger, supra, spoke for a unanimous court, did not doubt the power 
of Congress to legislate on the subject. He pointed out that it had not 
seen fit to do so. Until it acted the courts could not. He assumed 
throughout that the sections of. the statute which provided for the 
punishment of murder on waters which were not parts of the high 
seas was clearly constitutional. 
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In the previous case pf the United States v. Bevans, 3 Wheat. 336, 
4 L. Ed. 404, the prisoner had been charged with murder on an Ameri- 
can ship in Boston Bay within the jurisdiction of the state 
of Massachusetts. The Supreme Court through Chief Justice Mar- 
shall there said that, assuming the right of Congress under the 
admiralty clause to provide punishment for offenses committed on 
navigable waters, whether within or without the jurisdiction of a 
particular state, Congress had not soen fit to exercise its right. The 
question was discussed purely as one which turned on what Congress 
had done. After the decision in United States v. Wiltberger, supra, 
the crimes act was redrafted by Justice Story. He made it apply 
throughout, not only to the high seas, but to any arm of the sea 
or to any river, haven, creek, basin, or bay if within the admiralty 
jurisdiction, and without the jurisdiction of any particular state. In 
the case of the United States v. Crush, supra, he expressly said that 
the admiralty jurisdiction extended over all arms of the seaj that is, 
over all tidal waters. The states had concurrent jurisdiction over 
such of them as were within the body of a county. Congress had 
wisely refrained from legislating as to offenses which could be more 
conveniently disposed of in the state courts. From that day to this 
eminent judges and courts have said the same thing, as, for example, 
Mr. Justice Nelson and Judge Betts in United States v. Wilson, 
decided in 1856, 3 Blatchf. 435, 28 Fed. Cas. 718, No. 16,731 ; Judge 
Wilkins in Miller's Case (1867) Brown's Adm. 156, 17 Fed. Cas. 
300, No. 9,558. From time to time Congress had exercised in part, 
although always sparingly, the power it has thus been told it has. 

In United States v. Rodgers, 150 U. S. 255, 14 Sup. Ct. 109, 37 L. 
Ed. 1071, the prisoner was charged with doing precisely what Laura 
Fair did; that is, make an assault with a deadly weapon. The only 
difference was that she shot Crittenden on waters within the jurisdic- 
tion of the state of California. Rodgers made his assault upon that 
part of the Detroit river which is within the jurisdiction of the 
Dominion of Canada, and therefore without that of any state of the 
Union. The Detroit river was admittedly not a part of the high seas 
in any sense of those words. Congress could not legislate as to it 
under its power to punish felonies on the high seas. No statute made 
an assault with a deadly weapon punishable when committed on the 
Detroit river unless it was a river connected with the high seas. 
The question before the court was whether the Great Lakes were 
high seas. If they were. Congress had exercised so much of the 
power resulting from the admiralty clause of the Constitution as 
was necessary to punish the offense. Otherwise not. The court held 
that the Great Lakes were high seas. Justices Gray and Brown dis- 
sented. They did not question the power of Congress to punish 
crimes committed on navigable waters. They said Congress had not 
done so. Justice Brown declared: "I have no doubt whatever of the 
power of Congress to extend its jurisdiction to crimes committed 
upon navigable waters." After the case had been tried below and 
before it was heard above. Congress provided for the punishment of 
various crimes when committed upon any vessel registered, licensed, 
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or enrolled under the laws of the United States, and being on a 
voyage uppn the waters of any of the Great Lakes or any of the wa- 
ters connecting any of said lakes. The Straits of Mackinaw connect 
Lakes Michigan and Huron. They are within the state of Michigan 
as much as the Bay of San Francisco is within the state of Cali- 
fornia. If Congress has the power to provide for the punishment 
of offenses committed upon the Straits of Mackinaw, it has like 
power when they are committed upon any other navigable water of the 
United States. The text-writers all say or assume that Congress has 
such power. As an illustration, see one of the earliest and one of 
the latest, 2 Story on the Constitution, §§ 1665, 1669; 2 Willoughby 
on the Constitution, §§ 646, 647. Nowhefe has it been suggested that 
this power to punish crimes is limited to persons or offenses who or 
which bear any social relation to the ship upon which the deed is 
done. Congress may make all crimes committed in places within 
the admiralty jurisdiction punishable in the federal courts. It never 
has provided for the punishment therein of more than an insignificant 
proportion. It may safely be assumed that it never will. 

[3] It has, however, given the District Courts cognizance of all 
civil cases of admiralty and maritime jurisdiction. It follows that 
those courts on the civil side have now jurisdiction over all wrongs 
committed upon waters over which Congress could by virtue of the 
admiralty clause of the Constitution authorize the exercise of criminal 
jurisdiction. One text-writer suggests that the civil jurisdiction of 
courts of admiralty now in matters of tort is less extensive than the 
potential jurisdiction of Congress over crimes appears to be. Bene- 
dict on Admiralty, after stating the rule in the usual form, adds: 

"It may, however, be doubted whether the civil Jurisdiction in such cases 
of torts does not depend upon the relation of the parties to a ship or vessel, 
embracing only those tortious violations of maritime right and duty which 
occur in vessels, to which the admiralty Jurisdiction, in cases of contracts, 
applies. If one of several landsmen Jbathlng in the sea should assault or im- 
prison or rob another, it has not been held here that the admiralty would 
have Jurisdiction of the action for the tort" Benedict's Admiralty (3d Ed.) 
1308. 

The point is not further argued. The rule by which the civil juris- 
diction may be confined in narrower limits than that over which the 
criminal jurisdiction extends is not stated. The case supposed of 
one landsman robbing another while bathing is an extreme one. It 
is not likely that courts of admiralty will ever be troubled with many 
suits to recover damages for such injuries. Plaintiffs are more likely 
to seek smart money from a jury. If a case of that nature once in a 
while found its way into a court of admiralty, no great harm would 
be done. Unnecessarily to introduce into simple and easily imder- 
stood rules of jurisdiction exceptions which in their nature are hard to 
define accurately is always costly. Mistakes as to whether juris- 
diction does or does not exist inevitably cause denials of justice. 
Such a case as that which Benedict gives as an illustration of a tort 
not cognizable in the admiralty has no connection whatever with a 
ship, not even that of locality. It may perhaps be that a tort com- 
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mittcd on navigable waters, but not on a ship and not connected with 
a ship, or in any direct way affecting a ship, may not be redressed in 
the admiralty. Such, however, is not the case at bar. 

[4] The tort complained of occurred on navigable waters and on 
board of a ship. The parties to it were engaged at the time in work 
absolutely essential to the business of the ship in navigating the seas. 
The tort alleged is the failure of one of them to use due care in pro- 
tecting the other from the dangers of that work. It would seem that ^ 
such a tort is clearly maritime. If maritime, it is in any event and 
under any general theory of jurisdiction within the cognizance of a 
court of admiralty. 

If the custom of the port had required the ship's carpenter to put 
in the pins of his own motion, there would be no doubt that the libel- 
ant could have redress in the admiralty. It would be hard to explain 
to any layman why he could not merely because the ship's <:arpenter 
was not expected to put in the pins until the boss stevedore told him 
to do so. There are arbitrary distinctions in all departments of the 
law. There always will be. There are some in the admiralty. There 
is no reason to add unnecessarily to their number. The contract of 
the stevedore with the ship is unquestionably maritime Norwegian 
S. S. Co. V. Washington (Fifth Circuit) 57 Fed. 224, 6 C, C. A. 313; 
The Maine (Fifth Circuit) 51 Fed. 954, 2 C. C. A. 569 ; The John Shay 
(D. C.) 81 Fed. 216. If the Supreme Court and many other Ameri- 
can courts and text-writers have been in error in saying that admiralty 
has jurisdiction over torts of whatever nature when committed on 
navigable waters, as the Circuit Court of Appeals for the Ninth 
Circuit thinks, it does not follow that admiralty has not jurisdiction 
over the case at bar. 

The particular tort here complained of is maritime within any but 
the narrowest definition of that term. It appears to be true, as the 
Circuit Court of Appeals for the Ninth Circuit points out, that there , 
are no cases in the books of recoveries or attempted recoveries in 
admiralty by working stevedores against boss stevedores for injuries 
suffered in the course of their work on shipboard in consequence 
of the negligence of their employers. The circumstance is not with- 
out its weight. It must be borne in mind, however, that, when the 
boss stevedore was pecuniarily worth suing, he could be conveniently 
sued in the state coi^rts. Most lawyers who make a specialty of per- 
sonal injury cases prefer to try them before juries. There may be 
a number of cases in the District Courts, as there has been at least 
one in Maryland, in which the jurisdiction seemed to the judge so 
clear as not to justify an opinion. The Circuit Court of Appeals 
for the Ninth Circuit relies largely on the opinion of Lord Esher in 
Reg. V. Judge of the City of London Court, L. R- I. Q. B. Div. 1892, 
273. It is an able and learned deliverance. The statute and prec- 
edents of the English admiralty with which he was concerned are 
markedly different from the accepted doctrines of our courts of ad- 
miralty. Much which he says is admittedly irrelevant here. He 
points out that American decisions on questions of the jurisdiction 
of admiralty are largely inappUcable there. What he decided was 
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that admiralty has no jurisdiction to entertain a libel against a pilot 
for damages resulting from his negligent handling of a 3hip. Such 
is not the law in this country. In the case of Donald v. Guy (D. C.) 
127 Fed. 228, the District Court for the Eastern District of Virginia 
assumed jurisdiction in admiralty over a libel filed by. the owners of 
a steamer against one Guy and 26 associates who composed the Vir- 
ginia Pilot Association. Guy was a licensed Virginia pilot, and was 
in charge of the steamer at the time it came into collision with a 
schooner. The steamer was held in fault and compelled to make 
good to the schooner its damage. It was alleged that the negligence 
for which the steamer had been held responsible was the negligence 
of Guy. It was contended that the other 26 members of the Virginia 
Pilot Association were his partners in the business of pilotage, and 
were jointly liable with him. The question was greatly discussed 
as to whether the 26 pilots, who were not themselves negligent, were 
liable. The District Court reached the conclusion that they were. 
See, also, the same case (D. C.) 135 Fed. 429. When the case came 
to the Circuit Court of Appeals for the Fourth Circuit, it certified 
the question as to whether the other 26 pilots were or were not liable 
to the Supreme Court of the United States. That court in Guy v. 
Donald, 203 U. S. 399, 27 Sup. Ct. 63, 51 L. Ed. 245, held that they 
were not. Not once anywhere in any of the three courts through 
which the case passed does it appear that any one raised the question 
of jurisdiction. It seemed to the able admiralty lawyers employed 
in that case, and to the experienced judges who heard it, too clear foi 
question. Nor did the question of jurisdiction suggest itself to. the 
Circuit Court of Appeals for the Third Circuit in the case of the City 
of Dundee, 108 Fed. 679, 47 C. C. A. 581. All the above-mentioned 
courts took it for granted that a libel in personam would lie against 
a pilot who was personally negligent in navigating a ship to recover 
for the injury resulting from such negligence. The earliest of these 
cases was decided a number of years after Lord Esher's opinion was 
published. Most of them were subsequent to the case of CampbeU 
v. Hackfeld. For the reasons above stated, the objection of the re- 
spondent to the jurisdiction will be overruled. 

[5] Was the libelant injured as a result of the negligence of the 
stevedore or of its agents or servants? If the pins had been in, he 
would not have been hurt. As I saw and heard the evidence, I was 
convinced that so soon as the accident happened every one except the 
laborers themselves thought of the pins. The promptness with which 
they came into everybody's mind is convincing evidence that one. of 
their recognized uses was to render such accidents impossible. Ac- 
cording to the testimony of the stevedore's own witness, it would not 
have taken more than five minutes to put them in. It was negligence 
to omit so simple and well-understood a precaution; the possibilities 
of accidents otherwise being so obvious. The fact, as testified to, that 
this particular stevedore had never before had a similar accident, 
means little. No one attempted to say how often the work had been 
carried on under like conditions without the pins being in place. 
Even if that had been frequently done, it would have tended to show 
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that the stevedore * had been fortunate rather than prudent. * The 
stevedore says that, if there was any negligence, it was the negli- 
gence of a fellow servant of the libelant, and for that it is not respon- 
sible. It admits that the duty to provide a safe place in which to 
do the work is one which cannot be delegated, but it points out that 
the duty is one of construction or provision, and not of operation. 
It says that the pins were provided. If they were not used, it was the 
fault of the gang boss. The gang boss, it says, was a fellow servant 
of the libelant. It does not seem important to determine whether 
he was or was not. In view of the complete control of the work which 
he was allowed to exercise if he chose, of his power to employ and 
discharge the men under him, of the lack of any attempt at supervision 
over him, it seems probable that he was a vice-principal. It is not 
necessary so to decide. 

[B] The stevedore was bound to use due diligence to see that the 
libelant had a safe place in which to work. If it had issued orders 
to its foremen or gang bosses that they were not to allow the men 
to work under partly covered hatches unless the pins were in, then, 
if those instructions were disobeyed, the negligence would be the 
negligence of the gang boss. If the gang boss was the fellow servant 
of the libelant, the latter might not be entitled to recover. 

[7] There is no evidence that any such orders, whether general or 
special, were ever issued. The stevedore's sole witness, BartthoU, 
appears to have had entire charge of the work of loading and unload- 
ing. He at least appears to have occupied the position of vice princi- 
pal. The testimony at all events does not show what other human 
being acted for the corporate respondent. He admits that he never 
concerned himself about the pins. He did not look to see whether 
they were in or out. He issued no orders about them. It is evident 
from his testimony that the stevedore did not give a thought to them. 
In failing so to do it neglected a duty which it owed to the libelant 
and his mates. The stevedore admits in its brief that there is no 
question of contributory negligence in the case. The witness Bart- 
thoU, who was not present, says that the accident never could have 
happened had the mat been properly hooked on. I am not satisfied that 
he is correct in this. It seems quite possible that there were condi- 
tions in which the mat might have caught had the shackles been 
properly hooked. There is no evidence that they were not, except this 
witness' opinion that, if they had been, the mat could not have pulled 
the crossbeam out of place. Two eyewitnesses swear that the mat 
was hooked on. 

[8] The negligence of the stevedore being established, the burden 
of showing that the negligence of a fellow servant of the libelant 
contributed to the accident is on it In my judgment that burden has 
not been sustained. 

[9] The libelant was terribly injured. A triangular piece of his 
skull, about two or two and a half inches on each side, was crushed. 
The tissues and brain under it were lacerated. A part of the brain 
substance exuded. His life was saved. For a while there was a 
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complete paralysis of the right side. Hb condition has improved 
somewhat. His leg and arm, however, ^re still paralyzed to a degree 
to render hard physical labor impossiblei It is the only kind of labor 
to which he ever was trained. The disinterested physicians from the 
public hospital to which he was taken after the accident say that the 
probabilities are that his right arm and leg will remain permanently 
as they now are. He was a strong, healSiy man, 42 years of age. 
He has a wife and seven children. He probably averaged earnings 
of about $10 a week. An allowance of $4,500 to him will be moder- 
ate and reasonable. I will enter a decree in his favor agrainst the At- 
lantic Transport Company for that amount 



STATE or MARYLAND, to the Use of SZC?ZBSEK, T. HAMBUBQ^ 
AMERICAN STEAM PACKET CO. et al. 

(District Court, D. Maryland. June 27, 1011.) 

!• Admioaltt (I 21*)— JuBisDicnoN— Action fob Wbongfui. Death— Mart- 
land Statute. 

Code Pub. Gen. Laws Md. 1904, art. 67, §§ 1, 2, giving a right of action 
for wrongfnl death, may be enforced In a court of admiralty where the 
cause of action arises from a maritime tort, notwithstanding the provi- 
sion for the assessment of damages by the Jury. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. U 218-220; 
Dec. Dig. i 21.* 

Admiralty Jurisdiction of torts, see note to Campbell y. H. Hackfeld & 
Co., 62 O. 0. A, 279.] 

2. Dbath (§ 99*) — Damages— Amount. 

An award of $4,500 held proper In admiralty for the negligent death 
of a husband 40 years old, whose earnings were $10 a week, and who 
left a widow and 6 children between 16 and 3 years old. 

[Ed. Note.— For other cases, see Death, Cent Dig. |S 12&-130; Dec. 
Dig. § 99.*] 

In Admiralty. Suit by the State of Maryland, to the use of Mary 
Szczesek, widow of Martin Szczesek, individually and as mother and 
next friend of Joseph, John, Mary, Eva, and Stanislaus, infant chil- 
dren of Martin Szczesek, deceased, against the Hamburg- American 
Steam Packet Company and others. Decree for libelants. 

Semmes, Bowen & Senimes, for libelants, 
Ralph Robinson, Esq., for respondents. 

ROSE, District Judge. This is a libel filed on. behalf of the widow 
and infant children of Martin Szczesek. The deceased was working 
with Frank Imbrovek, the libelant in the aforegoing case. He re- 
ceived fatal injuries in the same accident in which Imbrovek was hurt. 
The cases were tried together. 

[1] For the reasons therein stated, I find that his death resulted 
from negligence of the Atlantic Transport Company, In this case that 
company set up the additional defense that admiralty has no juris- 

•For oUier cases see same topic ft 8 numsbs in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexee 



Digitized by 



Google 



IN BE NEW CHATTANOOGA HARDWARE Oa 241 

diction to enforce the Maryland form of Lord CampbeU's act For 
the reasons stated in my opinion in the case of State of Maryland, to 
the use of Pryor et aL, v. MiUer et al. (D. C.) 180 Fed. 796, this^ de- 
fense is overruled. 

[2] The deceased was 40 years of age. He leaves a wife and 5 
children, the eldest of whom is 16, the youngest 3 years. He earned 
about $10 a week. An allowance of $4,500 to his widow and children 
in the aggregate would be fair and reasonable. 

I will hear the proctors for the libelants further as to the proper 
division of this sum among the widow and childrea 



In re NEW CHATTANOOGA HARDWARE CO 

pistrict Court, S. D. Tennessee, S. D. August 23, 1911 > 

No. 1,854. 

1. Bawkbuptct. (I 39*) — Voluntaby Pboceedinqs— Effect or Pendiwo 1n- 
voi,UNTARY Petition. 

Whether a court of bankruptcy should proceed under a voluntary pe- 
tition of a debtor or a pending involuntary petition against him is not a 
question of Jurisdiction or of right in the parties, but one of practice, and 
the adjudication should be made in the proceeding which under all the 
circumstances appears to be for the best interest of the entire estate. As 
a general rule, it should be made in the voluntary case, with proper pro- 
tection to the rights of prior petitioning creditors as quicker, less expen- 
sive and less likely to lead to expensive litigation, and the court is not 
precluded from acting under such rule by the fact that the debtor may 
have appeared and participated in the involuntary proceeding under such 
circumstances as might ordinarily create an estoppel if his own interests 
alone were involved. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dee. Dig. f 89.*] 

2: Bankbuptct (§ 61*) — ^Adjudication— Pendency of Voluntaby and In- 
voluntaby pboceedinqs. 

An adjudication on a voluntary petition in bankruptcy will not ntwes- 
salrily render void the appointment of a receiver in prior involuntary pro- 
ceedings, but all rights under such proceedings, including liablli^ for 
costs and expenses, may be fully protected by order of the court 

[Ed. Note.— For other cases, see Bankruptcy, Dec Dig. f 51.*] 

In the matter of New Chattanooga Hardware Company, bankrupt. 
On certificate of referee. Adjudication ordered. 

Wilkerson & Wilkerson, for petitioner. 

SANFORD, District Judge. This is a petition for voluntary bank- 
ruptcy filed by the New Chattanooga Hardware Company. The 
judge being absent, it was referred by the clerk to the referee in 
bankruptcy. The petitioning creditors in an earlier petition against 
the hardware company for involuntary bankruptcy have moved to 
stay an adjudication under this voluntary petition until action is had 
on their involuntary petition. The referee in accordance with the 
practice followed in Re Stegar (D. C.) 113 Fed. 978, has certified 
this motion for instructions. 

•ffor other capei lee saine topio ft § hvmbob in Deo. ft Am. Digs. 1907 to date, ft Rep'r IndezeB 
190 F.— 16 
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The situation in reference to the administration of the estate of 
this admittedly insolvent corporation, as it appears from the plead- 
ings in this case and in two other cases pending against it in this 
court, of which the court will take judicial notice, is as follows: 
On July 10, 1911, the First National Bank of Chattanooga and two 
other creditors, having claims aggregating in excess of $2,648, filed 
an involuntary petition against the hardware company in bankruptcy 
cause No. 1,339, alleging it to be a corporation organized for and 
engaged in the mercantile business, and praying for its adjudication 
as a bankrupt and for the appointment of a receiver. The only act 
of bankruptcy alleged was that it had on July 7, 1911, paid H. Boker 
& Co., one of its creditors, the sum of $73.25, "the same being an 
unlawful preference to creditors." There was, however, no aver- 
ment that the hardware company was insolvent at the time this pay- 
ment was made. The averment of an act of bankruptcy therefore was 
clearly insufficient. Section 3a (2), Bankr. Act July 1, 1898, c. 541, 
30 Stat. 546 (U. S. Comp. St. 1901, p. 3422) ; In re Hammond (D. 
C.) 163 Fed. 548. And see In re Rome Planing Mills (D. C.) 96 
Fed. 812; Troy Wagon Works v. Vastbinder (D. C.) 130 Fed. 232; 
Remington on Bankruptcy, 1342, p. 785. Neither did the petition 
allege m terms that this payment was made by the bankrupt with 
intent to prefer Boker & Co. over other creditors. See section 3a 
(2) of the bankruptcy act; In re Rome Planing Mills, supra; In 
re Gilbert (D. C.) 112 Fed. 951; In re Tupper (D. C.) 163 Fed, 
766 ; Collier on Bankruptcy (8th Ed.) p. 72. Neither did the petition 
aver that the appointment of a receiver was "absolutely necessary" 
for the preservation of the estate (section 2 [3] of the bankruptcy 
act), but merely that "great loss" would occur to the creditors unless 
a receiver was appointed. The petition, furthermore, was verified 
by only one of the petitioning creditors. See Official Forms in Bank- 
ruptcy, No. 3 (89 Fed. xxviii, 32 C. C. A. Hi). 

On the same day the hardware company, by its treasurer, in writ- 
ing, acknowledged notice of the filing of this petition, admitted its 
insolvency, consented to the appointment of a receiver as prayed, and 
waived an indemnity bond on account of such appointment. The 
case having been referred by the clerk to the referee in the absence 
of the judge, the referee on the same day made an order adjudging 
that the appointment of a receiver was "absolutely necessary" for the 
preservation of the estate of the defendant, and appointing a re- 
ceiver (who appears to be a large creditor), under $10,000 bond, with 
authority to take immediate charge of its assets and to collect its 
accounts. This receiver at once qualified and entered upon the dis- 
charge of his duties. On July 25th A. C. Bickhaus, C. L. Anton, and 
another creditor, having claims aggregating $533.31, filed a second 
involuntary petition in bankruptcy against the hardware company in 
cause No. 1,443, duly alleging acts of bankruptcy on the part of the 
company in making, while insolvent, payments to four of its creditors 
of $128.50, $10.61, $34.76, and $52.16, on March 28, April 13, May 
18, and May 25, 1911, respectively, with intent to prefer them over 
other creditors. On the same day, the Burrows Lock Company and 
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two other creditors, having, it appears, claims aggregating $498.79, 
entered their appearance in cause No. 1,339, and demurrer to the 
petition therein, on the ground that it failed to sufficiently allege an 
act of bankruptcy or to show cause for the appointment of a receiver, 
and for various other grounds. On the same day the Standard Oil 
Company and two other creditors, having, it appears, claims aggregat- 
ing $359.36, likewise entered their appearance in cause No. 1,339, 
and moved to discharge the receivership therein for want of suffi- 
cient jurisdictional averments. On July 27th the petitioning creditors 
in cause No. 1,339 petitioned for leave to amend their original petition 
by permitting it to he verified by all the petitioning creditors, by 
specifically alleging that the payment to Boker & Co. was made while 
the hardware company was insolvent, and with intent to prefer said 
creditor over other creditors, by alleging a similar act of bankruptcy 
in making a payment of $90.45 intended as a preference to another 
creditor on March 15, 1911, and by making further allegations as to 
the necessity for the appointment of a receiver ; and they also moved 
to strike from the files the motion of the Standard Oil Company and 
others to discharge the receivership. And on the same day they also 
moved to strike from the record the involuntary petition filed by 
Bickhaus and others in cause No. 1,343, on the ground that the court 
had acquired prior jurisdiction in cause No. 1,339. On July 29th the 
defendant hardware company, by attorney, moved, in cause No. 
1,339, to strike from the files the petition of the Standard Oil Com- 
pany and others, and in cause No. 1,343 to strike from the files the 
second involuntary petition that had been filed against it by Bickhaus 
and others. On August 3d the Standard Oil Company and the other 
two creditors associated with it entered their appearance in opposi- 
tion to. the amendment sought to be made to the original involuntary 
petition in cause No. 1,339, and demurred .thereto on the ground that 
as the original petition did not allege an act of bankruptcy on the 
part of the hardware company, nor allege that it was a moneyed and 
business corporation, and not an insurance, municipal, railroad, or 
banking corporation (see section 4 of the bankruptcy act as amended 
by section 3, Act June 25, 1910, c. 412, 36 Stat. 839; In re Bellah 
[D. C] 116 Fed. 78), no jurisdiction had been acquired thereunder, 
and it was not subject to amendment, and upon various other grounds. 
On the same day, C. L. Anton, one of the petitioning creditors in 
cause No. 1,343, and 16 other creditors having claims aggregating 
$6,145.38, entered their apjjearance in cause No. 1,339, and filed an 
answer to the original petition, denying that its averments were suffi- 
cient to confer jurisdiction, resisting the amendment thereto, and 
charging, on information and belief, that the petition and amendment 
were filed and being prosecuted by collusion between the hardware 
company, the First National Bank and the receiver, and in their 
mutual interest. 

On August 9th the petitioning creditors in cause No. 1,339 filed 
another petition therein, praying leave to further amend their original 
petition by specifically alleging that the hardware company was a 
business and commercial corporation, and not a municipal, railroad. 
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insurance, or banking corporation, and by making averments as to 
the necessity for the appointment of a receiver to take charge of 
certain assets of the Dayton branch of the hardware company ; and on 
the same day they also moved to strike from the files the demurrers 
of the Burrows Lock Company and others, and the Standard Oil 
Company and others, for want of proper verification. On the same 
day the hardware company filed in cause No. 1,339 a schedule of its 
assets and liabilities signed and verified by its president. On the same 
day the First National Bank and the receiver filed in cause No. 1,339 
a "special replication" to the answer of Anton and others, denying, 
under oath, fully and particularly as false and without foundation 
the averments of collusion between themselves and the hardware com- 
pany. On August 11th the hardware company filed its voluntary 
petition in bankruptcy in the present cause No. 1,354. This petition 
was verified by its president, and alleged that its filing was authorized 
by a resolution adopted that day by its board of directors reciting the 
pendency of the two involuntary petitions, the possibility of a long 
drawn-out contest over their legality, and "that the aflfairs of the 
company ought to be wound up," and directing the president to file 
a petition in voluntary bankruptcy for that purpose. The schedule 
attached to the petition, which is substantially the same as that previ- 
ously filed in cause No. 1,339, show^ total assets of $42,413.04, in- 
cluding a stock of merchandise of the invoiced value of $17,576.94 
and accounts on persons not in bankruptcy of the par value of $15,- 
878.09, and total liabilities of $43,743.46, including unsecured debts 
other than wages and taxes, aggregating $42,067.02, due to about 200 
different creditors. On the same day this voluntary petition was, in 
the absence of the judge, referred by the clerk to the referee. 

On August 14th the petitioning creditors in cause No. 1,339 moved 
that the adjudication prayed in the voluntary petition be stayed until 
after action should be had by the court on their pending involuntary 
petition, and that, if adjudication should be had in said involuntary 
cause, the voluntary petition be then dismissed. The grounds of this 
motion were: (1) That the hardware company had submitted to the 
jurisdiction of the court in the involuntary cause No. 1,339 by ac- 
knowledging notice of the filing of the petition, admitting insolvency, 
consenting to the appointment of a receiver and waiving bond, and 
was thereby estopped from seeking a volimtary adjudication ; (2) that 
the hardware company, since submitting to the jurisdiction in said 
involuntary petition, had sent circular letters to all its creditors, of- 
fering a composition settlement, and that' the voluntary petition was 
intended solely for the purpose of securing a speedy action touching 
such composition, and was wholly in the interest of the hardware com- 
pany, and not in the interest of creditors; and (3) that any adjudi- 
cation in the voluntary case would render null and void the appoint- 
ment of a receiver and other steps taken in said voluntary cause. On 
the same day the hardware company answered this motion, denying 
that it had submitted to the jurisdiction of the court in cause No. 1,- 
339 or any other involuntary proceeding, and alleging that the action 
taken in its name by its treasurer in cause No. 1,339 was without au- 
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thority, and had never been adopted or approved by the company, and 
that it had never taken any corporate action as to bankruptcy except 
when on August 11, 1911, it determined, by proper authority, to go 
into voluntary bankruptcy; (2) that the letters oflfering composition 
set out in the motion were likewise sent out without corporate author- 
ity; and (3) that it is manifestly for the interest of creditors that the 
affairs of the company be administered and wound up under the vol- 
untary petition without the delay and costly litigation which will re- 
sult under the two conflicting and litigated involuntary petitions pend- 
ing against the company. There was filed as an exhibit to this answer 
the affidavit of its treasurer to the effect that he signed the written 
confession of insolvency at the request of the attorney for the peti- 
tioning creditors; that he did this without any corporate authority 
and without the knowledge or consent of the board of directors and 
stockholders ; and that as treasurer under the by-laws he had no au- 
thority to sign such instrument 

The petitioning creditors in cause No. 1,339 thereupon moved to 
strike this answer from the files upon various grounds, among others, 
that the action of the treasurer in cause No. 1,339 was within his 
official authority, and did not require sanction of the board of direc- 
tors ; that the answer did not deny knowledge by the board of direc- 
tors of the proceedings taken by its treasurer on behalf of the company 
in said involuntary cause, and the company was estopped by acqui- 
escence therein to question the authority of its treasurer; and that 
the company could not collaterally attack in the voluntary case the 
authority exercised by its treasurer and other officers in the involun- 
tary case in the manner above set out, and in the actual filing of sched- 
ules therein. 

In this state of the pleadings the referee has certified to me the ac- 
tion of the petitioning creditors in cause No. 1,339 to deny an adjudi- 
cation in the voluntary cause No. 1,354 for my opinion and instruc- 
tions. 

[1] 1. The principles which, should govern a court of bankruptcy 
in determining whether an adjudication should be made upon a volun- 
tary petition, or upon a pending involuntary petition previously filed, 
and the practice which should be followed, have been carefully consid- 
ered in the cases of In re Dwyer (D. C.) 112 Fed. 777, and In re 
Stegar (D. C.) 113 Fed. 978. 

In the Dwyer Case, supra, it was said by Judge Amidon that the 
question whether the adjudication shall be made under the voluntary 
or the involuntary petition is not one of jurisdiction, but a mere mat- 
ter of practice, to be disposed of as shall seem for the best interest of 
the estate; that "the consideration which should guide the court in 
adopting the one course or 'the other is the welfare of the estate"; 
that, on the one hand, the bankrupt has no right to take any proceed- 
ing which will defeat a just application of his estate in accordance 
with the bankruptcy act, and, on the other hand, creditors who have 
filed an involuntary petition cannot properly insist that the rights of 
all creditors shall be prejudiced in order that a full hearing may first 
be had upon their petition; that, while the bankrupt in defense of 



Digitized by 



Google 



L 



246 190 FEDERAL BEPOBTER 

his good name has the right to resist an adjudication under an invol- 
untary petition charging fraudulent conduct, yet* as issues of that 
character frequently take months for their determination, if no volun- 
tary petition could be instituted until their determination, the estate 
might easily be seriously prejudiced by liens which by reason of the 
four-month' limitation of the bankruptcy act could not then be as- 
sailed ; and that the proper practice would seem to be that, upon the 
filing of the voluntary petition, notice should be given to the petition- 
ing creditors under the involuntary petition before any adjudication 
is made upon the voluntary petition, and such action should be then 
taken as the hearing shows to be for the best interest of the estate; 
and, since in the case before him the petitioning creditors had come 
before the court and made a showing fairly indicating that under an 
adjudication uppn the voluntary petition a large portion, if not all, of 
the property of the estate might pass beyond the trustee's power of 
recovery by the expiration of the four-month limitation, he held that 
proceedings under the voluntary petition should be stayed until the 
disposition of the involuntary petition, although the voluntary petition 
should remain on file, so that under section 60 of the bankruptcy act 
the running of the four-month limitation might be stopped in case the 
involuntary petition should be finally decided in favor of the bankrupt. 
In the Stegar Case, supra, in which the defendant had not appeared 
in the involuntary proceeding, and no action had been taken therein 
at the time the voluntary petition was filed, it was said by Judge Jones 
that ordinarily a debtor has the right to avail himself of the benehts 
of the bankrupt law on his own petition, and this right cannot be for- 
feited or rendered ineflfectual merely because the creditors' petition is 
first filed and pending undetermined when the debtor files his petition ; 
that the debtor has the undoubted legal right to contest the involun- 
tary proceeding, which must necessarily be based upon some violation 
of the act, of which he may not be guilty, and is therefore unwilling 
to be adjudged guilty, although desirous to have his estate distributed 
among creditors on his own petition, and that he is not bound to post- 
pone this right because of the involuntary proceeding, and may, un- 
less he has waived the right, push his own proceeding, and at the same 
time contest the creditors' proceeding; that as the object of the law 
in giving a creditor the right to force his insolvent debtor into bank- 
ruptcy is to compel the just distribution of the insolvent's estate among 
his creditors, if the petitioning creditors obtain this result, they can- 
not complain, so long as their rights are fully protected, that the dis- 
tribution, instead of being effected on their petition, is accomplished 
upon the voluntary petition of the debtor; that ordinarily adjudica- 
tion on the debtor's own petition is the better mode, since it is quicker, 
less expensive, and less likely to lead to delay and unnecessary litiga- 
tion; that nothing, so far as then appeared, would be gained by ad- 
judication on the involuntary proceeding which could not be had on 
an adjudication under the voluntary petition; that the estate, if ad- 
ministered under the involuntary. proceeding, would be burdened by 
cost, expense, and useless litigation, which would be avoided if ad- 
judication passed on the voluntary proceeding, while, on the other 
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hand, if the involuntary petition should be defeated, nothing would be 
affected except profitless litigation and delay, and it might be, damage 
to creditors; that manifestly, therefore, it was not to the advantage 
of creditors to press the involuntary proceeding further, unless it 
should become necessary to enforce some right which could not be 
saved under adjudication on the voluntary petition ; that, however, 
since creditors, by commencing an involuntary proceeding, incur lia- 
bility for costs and attorneys' fees, and, if the petition be wrongfully 
filed, for, damages, and also get in position to avoid preferences and 
transfers which might not be assailable on the adjudication under the 
later voluntary petition, the court could not deprive the petitioning 
creditors of these rights, or enlarge their liabilities by dismissing the 
prior involuntary proceeding in order to administer the estate under 
the voluntary petition; that these rights of the petitioning creditors 
should hence be saved if they were not allowed to proceed, and the 
administration of the insolvent estate be had under the insolvent's 
voluntary petition ; that, however, as a debtor who, without appearing 
in an involuntary proceeding, . subsequently files a voluntary petition, 
upon which he is adjudged a bankrupt, cannot complain of the filing 
of the involuntary petition, this liability being out of the way, it only 
remained to save the creditors harmless as to costs and attorney's 
fees; that this might easily be effected by directing an adjudication 
on the voluntary proceedings, staying the involuntary proceeding in 
the meanwhile, and reserving to petitioning creditors the right to prove 
their costs and expenditures under the adjudication on the voluntary 
petition, with leave to bring forward the involuntary petition if subse- 
quently it might be found necessary to protect rights which could not 
be saved by adjudication under the voluntary petition, and with fur- 
ther leave to creditors to prove their claims under the adjudication 
on the earlier involuntary proceeding, if it became necessary to bring 
it forward, notwithstanding such claims might have been proved, or 
dividends might have been accepted, in the proceedings on the volun- 
tary petition; and that such decree, within the undoubted power of 
die court of bankruptcy to mold its decrees upon the two petitions in 
as broad and flexible a manner as a court of equity, would amply se- 
cure every possible right of the petitioning creditors; and it was ac- 
cordingly held that an adjudication should be made under the volun- 
tary petition and the proceeding stayed in the involuntary case, with 
provisions for the protection of the rights of the petitioning creditors 
of the general character indicated. 

I entirely agree to the opinion expressed in the Stegar Case that 
ordinarily adjudication made under a voluntary petition is the better 
mode, as quicker, less expensive, and less likely to lead to delay and 
unnecessary litigation, and think that, in case of conflicting petitions, 
the adjudication should, as a general rule, be made in the voluntary 
case, with proper protection to the rights of prior petitioning creditors. 
However, I likewise fully concur in the doctrine so clearly and forci- 
bly stated in the Dwyer Case that the question is, after all, not one of 
jurisdiction, but one of practice, and that neither party has a fixed and 
inflexible right to a prior adjudication under either petition, but that 
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the adjudication should be made in such proceeding, as, under all the 
circuilistances, appears to be for the best interest of the entire es* 
tate. And, since under the doctrine of that case the controlling con- 
sideration which should guide the court in adopting the cotirse to be 
pursued is "the welfare of the estate," I cailnot agree, without quali- 
fication, to the view suggested obiter in the opinion in the St^;ar Case, 
that the debtor should by a prior participation in the proceedings in 
the involuntary case be deemed to have so waived his right to pro- 
ceed with a voluntary petition that an adjudication should be neces- 
sarily denied thereunder. If the debtor's own interests were alone 
involved, I should unreservedly agree to the statement in that opinion 
(at page 980 of 113 Fed.) that there might be cases in which the 
debtor, after going so far as to begin the trial of the issues on an in- 
voluntary petition, should properly be held to have waived his right 
to subsequently proceed upon his voluntary petition until the involun- 
tary petition has been heard and determined. But since, in a case of 
this character, the right of creditors to a prompt and economical ad- 
ministration of the estate is also involved, I think that the debtor's 
previous conduct should not be made the sole criterion, but that the 
choice of the proceeding in which the adjudication should be made, 
should, in the last analysis, after giving due weight to all the circum- 
stances, including the extent to which the proceedings have gone in 
the involuntary case, be controlled, as stated by Judge Amidon, by 
that which appears to be for the best interest of the estate to be ad- 
ministered. And, while it may well be that in many cases the advan- 
tage there would otherwise be in making the adjudication in the vol- 
untary case is so slight that the scale of convenience would be turned 
by the extent of the participation of the bankrupt in the prior case, 
yet, upon general principles and as a matter of sound public policy, 
I do not think that the debtor's participation in the prior proceedings 
should be permitted to prevent aji adjudication in the volimtary case, 
where, in spite of such participation, an adjudication in the voluntary 
case still appears to be for the clear and manifest interest of the es- 
tate and of its creditors. 

2. Coming, then, to the application of these principles to the present 
case, the situation is this: The hardware company is admittedly in- 
solvent. It has ceased to do business as a going concern, and its as- 
sets are now in the hands of a receiver appointed by the referee of 
this court. 

The first involuntary petition in case No. 1,339 is being prosecuted 
by only three creditors, holding about 6 per cent, of the claims, while 
22 creditors, holding about 16 per cent, of the claims, have entered 
their appearance in opposition to this petition, and are actively re- 
sisting an adjudication thereunder upon various grounds. Including 
the preferential payment sought to be set up by way of amendment, 
it charges only two preferences of comparatively slight amounts, only 
one of which, for $90.45, is alleged to have been made more than four 
months before the filing of the voluntary petition. And, owing to the 
patent defects in the original petition, it is far from ready for a hear- 
ing upon the question of an adjudication, since even if a hearing 



Digitized by 



Google 



IN RE NEW CHATTANOOGA HARDWARE CO. 249 

should be had upon the various pending demurrers and motions, and' 
the amendments which are sought to be made to the original petition 
should be allowed, it would still be open to the objecting creditors, if 
not to the hardware company, to deny the making of the preferences 
relied on as acts of bankruptcy; and it is clear that in the compli- 
cated state of the pleadings much time would inevitably be lost before 
the case would be ready for an adjudication, even if the petition 
should ultimately be sustained. 

The second involuntar)^ petition, No. 1,343, is likewise being prose- 
cuted by only three creditors, holding a little more than 1 per cent, 
of the total claims. The hardware company has not in any manner 
participated in the proceedings in this case, and of the four small pref- 
erences which it seeks to set aside only one, amounting to $128.50, is 
alleged to have been made more than four months prior to the. date on 
which the voluntary petition was filed. On the other hand, it ap- 
pears that almost 200 creditors of the hardware company, holding ap- 
proximately 78 per cent, of the claims against it, are not as yet di- 
rectly represented in either of these proceedings. It is clear that it 
is for the best of the bankrupt's estate as a whole and of the great 
body of its creditors, who have no personal interest in the priority of 
either one or the other of the involuntary cases, that the adjudication 
should be made in that case in which it can be made at the earliest mo- 
ment, and in which a trustee can first be appointed and the insolvent 
estate most speedily administered in the bankruptcy court. This can 
obviously be best accomplished in the voluntary case, which is ready 
for an immediate adjudication. 

In this state of affairs, it seems to me to be both unnecessary and in- 
expedient to delay an adjudication under the voluntary petition in or- 
der that the complications in the pleadings in the first involuntary case, 
due to the inherent defect in the original petition, may be straightened 
out, with a possible ultimate failure of adjudication therein in the 
event of inability to prove the acts of bankruptcy alleged, or to delay 
such adjudication until the question may be determined whether or 
not the treasurer of the hardware company had authority to take the 
steps which he did in the name of the company in the first involuntary 
case. To whatever extent the hardware company might, so far as its 
own interests are concerned, have waived the right to proceed under 
an involuntary petition, for the reasons already stated, I do not think 
that this should be controlling upon the question of adjudication as 
against the manifest interest of the large body of creditors, but am of 
opinion that the adjudication should now be made in the voluntary 
case, in which an administration may be promptly had of the affairs 
of this insolvent estate, and that this adjudication should not be de- 
layed for the prior determination of the many issues of law and fact 
raised in the first involuntary case, with the inevitable result that the 
assets of the estate will be largely diminished by the delay incident 
thereto, and the substance of the creditors largely consumed in the 
costs of unnecessary and profitless litigation. And as to the sugges- 
tion made in the brief filed in behalf of the petitioning creditors in the 
second involuntary cause that as the first involuntary petition did not 
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sufficiently allege an act of bankruptcy at the time their petition was 
filed, and as their petition alleged an earlier act of bankruptcy, a hear- 
ing as to an adjudication should be first had under their petition — al- 
though no motion to that effect appears to have been made — ^it is suf- 
ficient to say that general order in bankruptcy No. 7 (89 Fed. v, 32 C. 
C. A. xi), upon which they rely, at least by analogy, providing for the 
priority of the petition alleging the earliest act of bankruptcy, only 
applies by its terms where the debtor has appeared and shown cause 
against an adjudication on two or more involuntary petitions (In re 
Harris [D. C] 155 Fed. 217) ; and, further, that, as the hardware 
company has not participated at all in the proceedings in* cause No. 
1,343, there will be no occasion for giving priority to that petition over 
the voluntary petition, even under the doctrine of waiver suggested in 
the Stegar Case. 

I am clearly of opinion that the want of formal notice to the peti- 
tioning creditors of the application for an adjudication in the volun- 
tary case, which it is stated in the Dwyer Case should, as a matter of 
proper practice, be given, is not now a valid objection to an adjudica- 
tion tn the voluntary proceedings, as it appears that the petitioning 
creditors in both the involuntary cases have, in fact, had actual notice 
of the application for an adjudication under the voluntary petition and 
have appeared in opposition thereto, so that the failure to give them 
formal notice is entirely immaterial. Neither should adjudication be 
delayed under the voluntary petition, even if it be a fact, as alleged, 
that the motive of the hardware company in seeking a speedy adjudi- 
cation in the voluntary case is that it may be enabled to effect a com- 
position with its creditors, although it is difficult to see how this can 
in fact be the motive of the hardware company as the amendment 
made by section 5 of the act of June 25, 1910, to section 12a of the 
bankruptcy act, specifically authorizes a bankrupt to offer composition 
to creditors either before or after adjudication. But, however that 
may be, as the bankruptcy act makes specific provisions for composi- 
tions, and they are in all respects proper and often very advantageous 
to creditors, and can only be confirmed after the court is satisfied that 
they are for the best interests of the creditors (section 12d [1] of the 
bankruptcy act), it does not appear that the desire of the hardware 
company to take advantage of this provision of the bankruptcy act, 
if it has such intention, is a valid ground of objection to an adjudi- 
cation under its petition. Neither is there any difficulty in marking an 
adjudication under a voluntary petition by reason of the impairment 
of any rights that may have accrued to the petitioning creditors in ei- 
ther of the involuntary cases by reason of liability for costs and attor- 
ney's fees, since such rights, if any, can be fully protected by proper 
order of the court as was done in the Stegar Case. 

[2] Nor does it appear that the fact that an adjudication is made 
in the voluntary case will necessarily render void the receivership pro- 
ceedings in the involuntary case No. 1,339; but, on the contrary, all 
rights under such receivership proceedings, including liability for fees 
and expenses of the receiver, may likewise be fully protected by or- 
der of the court. 
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Upon the whole and after a careful consideration, I conclude that 
adjudication should now be made in the voluntary case, and that an 
order should be entered protecting the rights of the petitioning. cred- 
itors in the involuntary cases in general conformity with that which 
*was directed to be entered in the Stegar Case, and with proper pro- 
visions in reference to the receivership in case No. 1,339, nothing now 
appearing in the record, which, in my opinion, at this time, shortly 
before the election of a trustee, require the disdaarge of the receiver- 
ship, or change therein, or the entailing of any additional expense on 
the estate in consequence thereof. 

A decree will accordingly be entered overruling the motion to stay 
adjudication in the voluntary case, and ordering and adjudging (1) 
that the referee proceed to adjudicate the hardware company a bank- 
rupt on its own petition in cause No. 1,354, and to administer the es- 
tate thereunder as required by law; (2) that until the further order 
of the court all proceedings be stayed under the involuntary petitions 
filed by the First National Bank and others in cause No. 1,339 and by 
A. C. Bickhaus and others in cause No. 1,343, except that the re- 
ceiver appointed in cause No. 1,339 will continue in custody of the as- 
sets of the hardware company as receiver in said cause No. 1,339, and 
under his appointment therein until such time as a trustee shall be 
appointed in cause No. 1,354, when he will turn over the assets to 
such trustee, but this continuance of the receivership is without preju- 
dice to the right of any creditors to bring forward, pending the ap- 
pointment of a trustee, their objections to the receivership made in 
cause No. 1,339; (3) that the adjudication in bankruptcy against the * 
hardware company in cause No. 1,354 shall not prejudice any right 
obtained by any of the petitioning creditors by the filing of their prior 
petitions in causes No. 1,339 and 1,343, and they may apply at any 
time after adjudication in cause No. 1,354 to bring forward either or 
both of their involuntary petitions, if found necessary to protect the 
rights of creditors which cannot be saved under the adjudication on 
tlie voluntary petition; (4) that the proving of claims or acceptance 
of dividends under the adjudication upon the voluntary petition shall 
not be deemed a bar or waiver of the rights of creditors to prove their 
claims under an adjudication on either or both of the involuntary pe- 
titions, if such should hereafter be made; (5) that the petitioning 
creditors in either or both of the involuntary causes may prove against 
and be allowed out of the assets of the bankrupt in case No. 1,354 
their reasonable costs and fees in such involuntary causes and to which 
they may be entitled, including the reasonable costs and fees incident 
to the receivership in cause No. 1,339; and, to the end of preserving 
all the rights reserved under this order, the voluntary petition and 
either one or both of the two involuntary petitions may be hereafter 
consolidated and treated as one proceeding if it becomes necessary in 
the future progress of this matter. (See, as to such consolidation. In 
re Stegar, supra, at page 981 of 113 Fed.; In re Knight (D. C-) 125 
Fed. 35, 37.) 
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LOUISVILLB & N. R. CO. et at ▼. WRIGHT. 

. (Clrcait Oourt, N. D. Georgia. Jtine 2, 1911.) 

No. 1,323. 

1. BQUITT (I 252*) — ^AirSWEB— EZCEFTIONS. 

An exception to an answer in equity that It did not set vp any defon* 
8ive matter to a bill and set up no effectual or suflSclent reason why com* 
plalnants should not have the relief sought for was unsustainable under 
the rule that the merits will not be considered on exceptions to the an- 
Bwer. 

[Ed. Note.— For other cases, see Equity, Ctot Dig. If 623, 024; Dec. 
Dig. § 262.*] 

2. Equity (| 190*) — ^Bill-^nbwkii— Responsivsness. 

A bill by railroad companies to enjoin the assessment of taxes on com- 
plainants' property alleged that the United States Supreme Ck>urt had 
decided that the railroads in question were exempt from a property and 
franchise tax, and that the legislation of the state of Georgia, which 
sought to impose a tax thereon, was unconstitutional, null and void, but 
that respondent was seeking to collect taxes on the same property in the 
hands of complainants as lessees. Held, that an answer admitting such 
decree, but alleging that it inyolved no consideration of the lease of the 
railroad to complainants, or of complainants' liability to pay taxes, and 
denying that the litigation respecting the taxes due by the railroad com- 
pany had any relation to the question of what taxes, if any, complainants 
were required to pay, was not objectionable as nonresponsive. 

[Ed. Note.— For other cases, see Equity, Dec. Dig. | 190.*] 
8. Equttt (I 191*)—Answkb— Impertinent Mattes. 

Complainant railroad companies suing to restrain the collection of tax- 
es as lessees, charged that their lessor had never parted with its right, 
title and estate in the property, or sought to do so ; had never sought to 
be absolved from its obligations to the public as a common carrier of 
freight and passengers, or as a railroad company, but that on the con- 
trary was subject to suit for Injuries to goods and passengers, irrespec- 
tive of the fact that in most cases the lessees indemnified the lessor 
against such judgments. Held, that averments in the answer alleging 
that such liability existed by operation of law had no bearing on the 
complainants' liability to pay taxes, and denying that the lessor com- 
pany had not parted with an estate in the property, claiming that under 
the law of Georgia a leasehold for a long term was an estate in realty 
different from a mere tenancy under a landlord, in that the exclusive and 
absolute right of possession and control of the term was in the lessee, 
with a mere estate in reversion in the lessor, etc., was not objectionable 
as impertinent, though it exceeded what was necessary in response to 
complainants' averments. 

[Ed- Note.— For other cases, see Equity, Dec. Dig. | 191.*] 
4. Taxation (§ 008*) — Railboads— iNJUNonoN— ^ope op Bill. 

Where complainants, lessees of railroad property, sued respondent to 
restrain the assessment and collection of taxes on the property leased, 
the respondent properly set up the facts and claimed in the alternative 
that if all of the property was not subject to taxation, at least, separate 
designated portions thereof were taxable, since, if the court found that 
a part of the property was rightfully assessed, it would not enjoin the 
collection of taxes on that part. 

[Ed. Note. — ^For other cases, see Taxation, Dec. Dig. § 608.* 

Restraining collection of taxes because of excessive or unequal assess- 
ments or valuations, see note. to Atchison, T. & S. F. Ry. Oo. v. Sullivan, 
97 C. C. A. 16.] 

fFor other cases tee tame topic ft S numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r ladexes 
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ff. BQTjrrr (| 252*)^Answeb~Exceptioiis. 

Wbere complainants, lessees of railroad property, sued to restrain the 
assessment and collection of taxes thereon, an allegation in the answer 
that the leasehold estate itself was more valuable than any lif6 estate 
could be, and worth $4»000,000, atid that that at least was taxable to 
complainants, raised a question which should be heard on its meritSt and 
was not subject to exception. 

[Ed. Note.— For other cases, see Equity, Dec Dig. | 262.*] 

In Equity. Bill by the Louisville & Nashville Railroad Company 
and the Atlantic Coast Line Railroad Company against William A. 
Wright. On exceptions to answer. Overruled. 

Jos. B. & Bryan Cumming and McDaniel, Alston & Black, for 
complainants. 
John C. Hart, Saml. H. Sibley, and H. A. Hall, for respondent. 

NEWMAN, District Judge. This case is now being heard on ex- 
ceptions to the answer. The complainants, the two railroad com- 
panies, on September 24, 1910, filed their bill in this court seeking to 
enjoin the defendant, acting as Comptroller General of the state of 
Georgia, from collecting from the complainants taxes on the property 
leased by them from the Georgia Railroad & Banking Company. The 
defendant filed his answer November 7, 1911. 

By section 15 of the charter of the Georgia Railroad & Banking 
Company, granted December 27, 1831, "the stock of the said company 
and its branches shall be exempt from taxation for and during the 
term of seven years from and after the completion of the said rail- 
roads, or any one of them; and after that, shall be subject to a tax 
not exceeding one-half per cent, per annum on the net proceeds of their 
investment." 

On the 7th of May, 1881, the Georgia Railroad & Banking Com- 
pany leased the property in question to William M. Wadley and his 
assigns. By various conveyances the complainant railroad companies 
became successors of the said Wadley as lessees of said railroad prop- 
erty, and have been for many years operating the same under this 
lease. The defendant, as Comptroller General of the state of Georgia, 
is now seeking to collect the ad valorem taxes levied by the state of 
Georgia on other property from the defendants on the leased property. 
The answer sets up in substance that this property is subject to taxa- 
tion as is other property in Georgia, and that the scheme of taxation 
provided in the charter of the Georgia Railroad & Banking Company 
does not apply to the property in the hands of the lessees. There are 
a number of exceptions which will be dealt with in their order. 

[ 1 ] The first exception is : 

"Because said answer sets up no defensive matter to the bill of complaint, 
and sets up no effectual and sufficient reason why tixeae complainants should 
not have the relief sought by them in said bilL" 

Undoubtedly this exception is not good. It is clearly settled by the 
authorities that the merits of the case will not be considered on ex- 
ceptions to th^ answer. In Walker et al v. Jack, 88 Fed. 576, 31 C. C. 

«Vor other cases see same topic ft S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. 462, in the .opinion of the Circuit Court of Appeals, by Judges Taft, 
Lurton, and Severens, Judge Taft delivering the opinion, the following 
language pertinent to this question is used : 

"The complainant excepted to the answer for Ingnfficlency, the court sus- 
tained the exception, and, the defendants declining to plead further, the court 
entered a decree perpetually enjoining the defendants as prayed in the bill. 
The court seems to have treated the exceptions as if equivalent to a de- 
murrer testing the sufficiency of the averments of the answer as a defense 
to the bill upon its merits. This was not according to proper equity practice. 
There is no su(^ thing as a demurrer to an answer in equity. Grether v. 
Ck>rneirs Ex'rs. 43 U. S. App. 770, 23 C. O. A. 498, and 75 Fed. 742. The 
only way by which the sufficiency of an answer on its merits as a defense 
to the case made in the bill can be tested is by setting the case for hearing 
on the bill and answer. The office of an exception is to raise the question 
whether the averments and denials of the answer are sufficiently responsive 
to the allegations of the bill. In this case the averments of the answer 
were in every way responsive to the allegations of the bill, and left nothing 
to be desired In defining the sharpness of the real issue between the parties. 
It was therefore an error to sustain the exceptions." 

See, also, 16 Cyc. 315. 

[2] The second exception is this: 

"Complainants except to that portion of said answer which is embraced 
in the ninth paragraph thereof upon the ground that the same is insuffijcient. 
The portion of the bill of complaint which the defendant undertakes to 
answer by said ninth paragraph is contained in paragraph 8 of the bill of 
complaint, and is as follows : *The Supreme CJourt of the United States having 
decided that the railroads aforesaid were exempt from a property tax in- 
cluding a so-called ^'franchise tax" and that the legislation of the state 
qf Georgia which sought to impose a tax thereon was unconstitutional, null 
and void, nevertheless the defendant, having failed in his persistent effort 
to collect taxes from the owner of the property, the Georgia Railroad & 
Banking Company, is now seeking to levy the same taxes on the same prop- 
erty in the hands of the tenant of the owner, to wit, your orators as les- 
sees, and to force your orators to pay the same.' 

"Said answer to paragraph 8 as embodied in paragraph 9 of the answer 
is as follows: 'It is true that litigation with the Georgia Railroad & Bank- 
ing Company ov^r said taxes for 1903 resulted in a decree of this court, 
affirmed save as to the Washington Branch by the Supreme Court of the 
United States, which restrained respondent from collecting from said 
Georgia Railroad & Banking Company ad valorem taxes on the railroad 
from Augusta to Atlanta, and from Union Point to Athens, in so far as the 
same represented investments of the stock of said company which is ex- 
empt as aforesaid. Said decree, however, involved no consideration of said 
lease, or of the liability of the complainants to pay taxes to the state of 
Georgia and the political divisions thereof, and the respondent denies that 
the litigation respecting the taxes due by the Georgia Railroad & Banking 
Company has any relevancy to the question what taxes if any these com- 
plainants are liable to pay.' 

"Said answer is not fully responsive and does not definitely and precisely 
meet the allegations in the bill of complaint quoted above, and the same Is 
evasive." 

This portion of the answer is sufficiently responsive. 
[3] The third exception stated is: 

''The fourteenth paragraph of said bill of complaint is as follows: 'Said 
lessor, the Georgia Railroad & Banking Company, has never parted with its 
right, title, and estate in said property, or sought to do so. It has never 
sought to be absolved, as the owner of said railroads and their appurtenances, 
of its obligations to the public as a common carrier of freight and passengers. 
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or of any of its obligaitlons to the state and the public as a railroad company. 
On the contrary, since the date of the aforesaid lease to William M. Wadley, 
just as prior to said lease, the Georgia Railroad & Banking Company has 
been and is constantly sued by passengers, or their legal representatives, 
and shippers, and by persons who have been injured by the running of trains 
on its railroads, and In such cases, judgments, for which it alone is liable, have 
been rendered against It and have been satisfied annually for thousai^ds of 
dollars. It makes no difference in the legal status that In most cases the 
lessees Indemnify the lessor against such judgments/ 

'*The answer to these averments Is found in the fifteenth paragraph of the 
defendant's answer, as follows: 'It is admitted that in leasing its railroads 
and franchises the Georgia Railroad & Banking Company did not and could 
not relieve Itself from liability to the individuals of the public for any 
wrong use thereof by the lessees, such being the law as between such in- 
dividuals and the corporation. It is denied, however, that the protection 
thus reserved by the law to the individuals of the public has any bearing upon 
the liability of the complainants to pay taxes. It is also denied that the 
Georgia Railroad & Banking Company parted with no title or estate in said 
railroads, nor sought to do so; but, on the contrary, it Is aveiTed that in 
Georgia a leasehold Is an estate In realty, and difiTers from a mere tenancy 
under a landlord in that the exclusive and absolute right of possession and 
control of the term of the lease is in the lessee, with a mere estate in reversion 
in the lessor.' 

''The following portion of this answer: 'It Is also denied that the Georgia 
Railroad & Banking Company parted with no title or estate In said railroads 
nor sought to do so; but, on the contrary, it Is averred that in Georgia a 
leasehold is an estate in realty, and differs from a mere tenancy under a 
landlord in that the exclusive and absolute right of possession and control 
of the term of the lease is in the lessee, with a mere estate In reversion 
In the lessor' — is excepted to on the ground that the same is impertinent. 
This portion of the answer to the averments In the fourteenth paragraph 
of the bill of complaint is neither responsive nor germane. It has no rele- 
vancy to any Issue made in the cause, and it is foreign to the complaints 
made in the bill of complaint and the relief sought therein, but said part of 
this portion of defendant's answer undertakes to bring in extrinsic matter 
which is Impertinent" 

The part of the answer excepted to can hardly be considered as im- 
pertinent. Perhaps it goes somewhat beyond what was necessary by 
way of response to complainants' averments, but hardly justifies the 
court in sustaining an exception to it. The eighteenth paragraph of 
defendant's answer, which is in response to paragraph 17 of the bill 
is excepted to both for insufficiency and impertinence. Both this 
paragraph of the bill and of the answer seem to me rather argumenta- 
tive concerning the section of the charter authorizing the Georgia 
Railroad & Banking Company to "rent or farm out all or any part 
of their exclusive right of transportation or conveyance," but in vie>y 
of the character and general subject-matter of the bill and answer, t 
do not find the answer to be so insufficient or impertinent as to justify 
striking it on exception. 

[4] The exception which is most strenuously urged is to that part 
of the answer succeeding paragraph 23. That portion of the answer 
sets up that if the entire property taken over and operated by the 
complainant companies, under the lease, is not subject to ad valorem 
taxation, certain specific items of property are so subject. As to some 
of these items there is no dispute whatever between the parties. These 
need not be mentioned. 
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It IS claimed, first, that the proceeds of certain bonds issued by the 
Georgia Railroad & Banking Company, and still outstanding, from 
which it realized, and invested in the property afterwards leased to 
complainants, the sum of $2,500,000, is not its stock and not exempt 
from taxation. It ns further set up in the answer that the value of 
this $2,500,000 of railroad property was, at the time of the lease, and 
still is, taxable even against the Georgia Railroad & Banking Com- 
pany, and a fortiori against complainants. 

There is also the general claim that th^ effect of the 99-year lease 
from the Georgia Railroad & Banking Company to the complainants 
was to vest an estate in the property in the lessee companies, and that 
estate is subject to taxation. 

It is further claimed in the answer that the railroads as leased were 
laid with light iron, unballasted, with deficient depots and terminals, 
and since the lease that Ihese lessees and their predecessors have made 
large additions and improvements; that additional right of way has 
been acquired, additional side tracks laid, and new stations established ; 
that the main tracks have been relaid with steel of nearly double the 
weight of the former rails, and much better ballasted, new steel bridges 
erected instead of the former wooden ones; that all these additions 
and improvements have been made with the funds of the complainants 
and for their advantage and benefit in the enjoyment of their lease- 
hold estate ; that the Georgia Railroad & Banking Company has paid 
nothing towards these improvements, and gets no increased considera- 
tion therefor, and should any remain at the end of the lease it would, 
under the terms of the lease, have to make compensation for and pur- 
chase the same ; that the present values are the property of complain- 
ants, and the increased value of said railroad by reason thereof is 
taxable to the lessees; certain extensive improvements made in Au- 
gusta and Atlanta are claimed to be especially subject to taxation as 
against the lessees ; also, that a large amount of rolling stock has been 
purchased by the lessees since their possession of the road, which is 
of large value, and is the property of complainants and subject to tax- 
ation; that the value of certain stocks and bonds mentioned in the 
assessment exhibits, aggregating $1,348,900, are the stocks and bonds 
assigned in said lease and now held by complainants. Said stock and 
said bonds, it is claimed, were not a part of the railroads authorized 
by the charter of the Georgia Railroad & Banking Company, and do 
not represent any authorized investment of its stock, .but represent 
some collateral surplus investment. The answer then proceeds in this 
language ; 

"Respondent therefore contends that the property assessed is taxable to 
the lessees, complainants, as a whole ; but If he is in error in that contention, 
that each of the items before designated are taxable to complainants, and 
that, were it not so, vast sums of taxable wealth would be covered ap by 
an exemption limited to a stock of *not exceeding four million doUars/ and 
to the advantage and benefit of persons who had no contract of exemption 
with the state, and were never intended to be benefited thereby." 

The exception to that part of the answer above referred to is that: 

"It is neither responsive nor germane to any of the allegations in the biU 

and it sets up no matter which offers defense or which tends to avoid, in 
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whole or 1b part, tbe averments and charges in the bill of complaint, but 
this x)ortlon of the answer Is entirely outside of the canse, and relates to mat- 
ters and contains averments which bear no relation to the assessment made 
by the defendant, the attack made upon the assessment by these complainants, 
and does not directly or remotely effect the relief sought by these complain- 
ants. Certain acts of the defendant are charged to be illegal and inequitable 
by these complainants, and relief from his act in levying the tax assessment 
referred to in the bill of complaint and annexed to the bill of complaint 
as an exhibit is sought. The defendant in the portion of the answer now ex- 
cepted, to makes statements which have no reference or bearing upon the 
assessment in question and offer no reason whatever why these complainants 
should not be relieved against such assessment, but the portion of tbe answer 
excepted to consists of extrinsic matters without relation to the cause, and 
this portion of the defendant's answer is therefore impertinent" 

The assessment of the Comptroller General is: 

**The railroad from Bamett to Washington and realty connected there- 
with at $222,453; the franchise thereof at $1,800; and rolling stock and all 
other personal property connected therewith at $16,747. 

**The railroad from Augusta to Atlanta and from Union Point to Athens, 
and realty connected therewith, exclusive of terminals separately assessed 
below, at $6,736 J48 ; the franchise thereof at $2,527,436 ; and the rolling stock 
and all other personal property in connection therewith, Including stocks and 
bonds valued at $1,348,900, at $3,891,436. 

"The tracks, buildings, and other property at Atlanta known as Atlanta 
Joint terminals, at $2,813,786. 

••The tracks and buildings and other property at Augusta known as the 
Augusta terminals, at $325,000." 

The question argued at the bar on the last exception mentioned is 
whether the defendant may by his answer claim that even if it be de- 
termined that certain parts of the property assessed (which would 
mainly consist of the main line of the road from Augusta to Atlanta 
and from Union Point to Athens and its equipment, its franchises, 
depots, etc.) are not subject to taxation, yet certain other things 
(mainly the proceeds of certain stocks and bonds, the enhanced value 
of the property in the hands of the lessees by reason of improvements 
placed thereon by such lessees, and the terminals at Atlanta and 
Augusta) are subject. 

The prayers of the bill are : 

"First. That it be adjudged that your orators are not, or either of them, 
chargeable with taxes or any part of them on the property included in the 
assessment aforesaid. 

••Second. That the said William A. Wright, Comptroller General, be en- 
Joined from proceeding further in charging your orators with the taxes afore- 
said and especially from issuing any execution for the collection of the same. 

'•Third. That your orators may have all other and further relief that the. 
case may require and equity can afford." 

It is urged that the assessment made by the Comptroller General is 
on the property assessed as a whole, that the bill attacks the assessment 
as a whole, and that the defendant cannot by his answer segregate the 
property and say that if certain parts of it be not subject to taxation 
that certain other parts certainly are. 

I am unable to agree with this proposition. The view that I enter- 
tain of the matter is that if the court is asked to enjoin the collection 
of taxes assessed against certain property and a portion of the tax 
190 F.— 17 
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assessed is a valid and legal tax and part not, the court certainly would 
not enjoin as to the part which is rightfully assessed and sought to 
be collected, even if it granted an injunction as against a part of it. 
And if the collecting officer is proceeding against property which can 
be separated and certain of the parts so separated are taxable and 
certain parts are not, the court might, by its decree, distinguish be- 
tween the parts so subject and the parts not subject and enjoin the col- 
lection in accordance therewith. 

Where the bill seeks, therefore, to enjoin the collection of the tax as 
a whole, or any part of it, and the answer sets up, as in this case, that 
certain items of property are clearly taxable even if the whole is not, 
it is fairly responsive to the bill. This exception must be overruled. 
[5] The last exception is to the following portion of the answer: 
''And respondent avers that the leasehold estate itself of complainants, 
for a term of seventy years yet, is more valuable than any life estate could 
be, and worth, in said leased property as improved, a sum of four million dol* 
lars, and that the same is in all events taxable to the complainants.*' 

This appears to raise a question which should be heard on its merits, 
and it is not subject to exception. 

All of the exceptions to the answer are overruled, and the case may 
be set for hearing on the bill and answer, or, if replication be filed, it 
may be referred to the standing master to take testimony and report 
on the issues involved. 



HASTINGS V. TRAVELERS' INS. CO. 

(Circuit Court, W. D. Washington, N. D. May 24, 1911.) 

No. 1,898. 

(Syllabus by the Court.) 

Insubancs (J 455*) — Risks I nsukei>— Accident Policy. 

In an action on a policy of accident insurance insuring against "bodily 
Injuries effected directly and independently of all other causes through 
external, violent and accidental means," it appeared that the assured, a 
man of 54 years of age, normal height and weight, raised and lowered 
himself repeatedly in and from a Morris chair by the use of his hands 
and arms alone ; that such exertions caused his death by dilation of the 
heart, which, on post mortem examination, proved to be enlarged and the 
valves hardened. Held that, as the exertions were voluntary and In- 
tended, the only element of accident was the result, for which there was 
no liability under the policy of insurance. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. || 1166-1109; 
Dec. Dig. § 455.* 

Accident insurance, risks and causes of loss, see notes to National Ace. 
Soc. V. Dolph, 38 C. C. A. 8 ; New Amsterdam Casualty Co. v. Shields, 85 
a C. A. 126.] 

At Law. Action by H. HL A. Hastings, as executor of George W. 
Dunlap, against the Travelers* Insurance Company. Heard on motion 
for directed verdict Jury instructed to find for defendant 

Hastings & Stedman, for plaintiff. 

Bamford A. Robb, for defendant. 

•For othw ca*M bm Mine toplo Ik | xumbbb in Deo. Ik Am. Diss. 1907 to dau, ft Rep'r Indezee 
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DON WORTH, District Judge; This is an action on a policy of 
insurance issued by the defendant to George W. Dunlap, insuring 
him "against bodily injuries, effected directly and independently of all 
other causes through external, violent and accidental means." 

The second amended complaint alleges that Mr. Dunlap, who 
weighed about 180 pounds, "was vigorously raising himself in and 
from an arm chair in which he was then sitting, by placing his hands 
on the arms of said chair and raising himself up from said chair and 
lowering himself again in said chair by his hands and arms; that he 
did these acts several times at said time in close succession." It is 
further alleged that the effort produced an unusual, extraordinary, and 
unforeseen and not anticipated sprain and strain of the muscles of the 
heart, resulting in a dilation of the heart; that the overexertion was 
"so great as to produce a collapse of the organs of his system; and 
that he died as a result and on account thereof." 

The defendant denies the allegations as to the cause of death, and 
pleads that the death resulted from pre-existing diseases and bodily 
infirmities. 

The evidence shows that on the evening of January 18, 1910, George 
W. Dunlap, 54 years of age and of normal stature, was sitting with 
his wife in their lodgings in Pasadena, Cal. They had taken a long 
walk during the day, and he seemed to be in good health. He first 
sat in a rocking chair, and raised and lowered himself several times 
in the chair by the use of his hands and arms alone, remarking that 
he was pretty strong for an old man. He then moved from the rock- 
ing chair to a Morris chair and repeated the same exercise two or 
three times. He then gasped for breath and in a few moments died. 
A post mortem examination was held the next day by a capable phys- 
ician, who discovered that prior to death Mr. Dunlap had an enlarged 
heart and hardened valves; but the immediate and proximate cause 
of death was his physical exertions, which produced a dilation of the 
heart. 

Several physicians have testified concerning the usual condition of 
the heart of the average man of Mr. Dunlap's age and stature, and 
have expressed their opinions as to whether such a man can ordi- 
narily undergo physical exercise of this character without injury. 
While these opinions do not altogether coincide, I do not consider 
them in conflict as to any material point in the case. 

The evidence being all in, the defendant has moved the court to 
instruct the jury to find for the defendant on two grounds: First, 
that it appears from the evidence that the death of Mr. Dunlap was 
not caused by "external, violent and accidental means," but was the 
result of intentional acts ; ' the only element of accident being the 
result itself. Secondly, that it appears from the evidence that the 
death of Mr. Dunlap was caused, in part at least, by a pre-existing 
enlargement of the heart and hardening of the valves. 

The essential facts of the case are fairly free from controversy. 
There is no dispute as to what violence, if any, led up to the death 
of the deceased. It is admitted by the plaintiff that the only violence 
was the act of the deceased himself in lifting himself up and down 
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two or three times in a chair, possibly two or three times in one chair 
and two or three times in another chair very soon afterwards. The 
question is whether the death brought about in that way was caused 
by "external, violent and accidental means." Counsel for the respec- 
tive parties have briefed the case with much research, and yet from the 
cases cited it does not appear that any court has ever held afBrmativdy 
on the question stated. It has been held that where a person is taking 
exercise with apparatus of some kind, and something unexpected hap- 
pens causing injury, the case may be considered one of accident. 
Rustin V. Standard Life & Accident Co., 58 Neb. 792, 79 N. W. 712, 
46 L. R. A. 253, 76 Am. St. Rep. 136; McCarthy v. Travelers' In- 
surance Co., 15 Fed. Cas. 1,254. So, also, where a person is lifting 
an object or handling a tool. Horsfall v. Pacific Mutual Life In- 
surance Co., 32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 425, 98 Am. 
St Rep. 846; Standard Life & Accident Co. v. Schmaltz, 66 Ark. 
588, 53 S. W. 51, 74 Am. St. Rep. 112; Insurance Co. v. Burroughs, 
69 Pa. 43, 8 Am. Rep. 212; Pervaugher v. Union Casualty Co., 85 
Miss. 31, 37 South. 461 ; Atlanta Accident Association v. Alexander, 
104 Ga. 709, 30 S. E. 939, 42 L. R. A. 188; Martin v. Traveler In- 
surance Co., 1 Post. & F. 505. The lodging of meat in the windpipe 
during eating has been held to be an accident. American Accident 
Co. V. Reigart, 94 Ky. 547, 23 S. W. 191, 21 L. R. A. 651, 42 Am. St. 
Rep. 374. So, also, as to a death from blood poisoning brought about 
by a new shoe which caused an abrasion on the foot. Western Com- 
mercial Co. V. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. 
Undoubtedly death resulting from a fall may be accidental. Meyer 
V. Fidelity & Casualty Co., 96 Iowa, 378, 65 N. W. 328, 59 Am. St. 
Rep. 374; Hall v. American Masonic Accident Association, 86 Wis. 
518, 57 N. W. 366. No authority more in point than the cases just 
mentioned has been called to my attention by plaintiff's counsel. Some 
of the language contained in the opinion in the case of Horsfall v. 
Pacific Mutual Life Insurance Co., 32 Wash. 132, 72 Pac. 1028, 63 
L. R. A. 425, 98 Am. St. Rep. 846, if understood literally without 
regard to the facts of that case, would tend to sustain plaintiff's con- 
tention that where a rupture of the heart, not intentional, is the im- 
mediate cause of death, the case is one of liability under a policy 
of this kind. The language of the opinion, however, must be restricted 
in its application to the case which the court had before it, and, when 
it is so restricted, the case cannot be considered an authority in plain- 
tiff's favor. There were two elements in that case which might prop- 
erly be treated as involving the element of accident, namely, the fact 
that the insured was carrying a heavy weight, and the further fact 
that while so carrying the weight he was obliged to step along and 
off of a pile of iron. It fully appears that there was opportunity for 
miscalculation and for-mistake as to the nature of the acts which the 
insured attempted. 

In this case I do not see how a recovery can be had without abolish- 
ing the distinction between accident and heart disease. A man may 
rise suddenly out of a sitting posture and die of a rupture of the heart. 
Can it be claimed that his death results from "external, violent and 
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accidental means" on its being shown that if he had risen more slowly 
he probably would not have died at that time? Men frequently take 
exercise without apparatus by moving their bodies or their limbs one 
way or another. Is it reasonable to say that a person dies by "ex- 
ternal, violent and accidental means" who ruptures his heart while 
taking such exercise, not having encountered any external object, and 
there being no cause for the heart injury other than the intended 
movement of body and limbs? 

The words of the policy are to be taken in their plainly understood, 
everyday meaning. It would surely surprise the average layman to 
be informed that a man who intentionally lifts himself up in a chair 
by the a^ms, and thereby injures his heart so as to produce death, dies 
by "external, violent and accidental means." 

The case should be submitted to the jury if there were any room to 
find that there was any miscalculation, anything unforeseen, or un- 
intended in the Events leading up to the death of the deceased. In 
other words, if there had been anything in the act of the deceased 
which was unforeseen, unexpected, or miscalculated, then it would 
be a question for the jury as to whether that accidental element caused 
the death. But it is admitted here by the plaintiff that the act of the 
deceased in lifting himself by his hands and letting himself down was 
precisely the movement that he was intending to perform and desirous 
of performing. There was no slipping of the hands or of the body or 
of the chair. So far from there being any element of chance or mis- 
calculation Or the unexpected, the movement was accomplished pre- 
cisely as contemplated. The only mistake the deceased made was in 
miscalculating the strength of his heart. 

These views are in accord with United States Mutual Accident As- 
sociation V. Barry, 131 U. S. 100, 9 Sup. Ct 755, 33 L. Ed. 60. It- 
appeared in that case that the deceased jumped from a platform to 
the ground beneath, and in so doing injured himself so that he died. 
The trial judge instructed the jury as follows: 

"We understand, from the testimony, without question, that the deceased 
Jumped from the platform with his eyes open, for his own convenience, in the 
free exercise of his choice, and not from any perilous necessity. He encoun- 
tered no obstable in jumping, and he alighted on the ground in an erect pos- 
ture. So far we proceed without difficulty ; but you must go further and in- 
quire, and here is the precise point on which the question turns: Was there 
or not any unexpected or unforeseen or involuntary movement of the body, 
from the time Dr. Barry left the platform until he reached the ground, or in 
the act of alighting? Did he or not alight on the ground just as he intended 
to do? Did he accomplish just what he intended to, in the way he intended 
to? Did he or not unexpectedly lose or relax his self-control in his down- 
ward movement? Did his feet strike the ground as he Intended or expected, 
or did they not? Did he or not miscalculate the distance, and was there or 
not any Involuntary turning of the body in the downward movement, or in 
the act of alighting on the ground? These are points directly pertinent to the 
question in hand. 

*'And I Instruct you that if Dr. Barry jumped from the platform and 
alighted on the ground in the way he Intended to do, and nothing unforeseen, 
unexpected, or Involuntary occurred, changing or affecting the downward 
movement of his body as he expected or would naturally expect such a move- 
ment to be made, or. causing hiln to strike the ground in any different way or 
position from that which he anticipated or would naturally anticipate, then 
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any resulting injury, was not effected throngb any accidental means. Bnt If, 
in Jumping or alighting on tlie ground, there occurred, from any cause, any 
unforeseen or . involuntary movement, turn, or strain of the body which 
brought about the alleged injury, or if there occurred any unforeseen circum-^ 
stance which interfered with or changed such a downward movement as he 
expected to make, or as it would be natural to expect to make under such 
circumstances, and as caused him to alight on the ground .in a different posi- 
tion or way from that which he intended or expected, and injury thereby re- 
sulted, then the injury would be attributable to accidental means." 

This instruction and others to the same effect were approved by 
the Supreme Court. The principle that they embody is applicable to 
this case and is decisive. I cannot submit to the jury the question 
submitted in the Barry Case, because that would be to submit a ques- 
tion on which there is not the slightest evidence to sustain the plain- 
tiff's right to recover 

Undoubtedly insurance policies are to be liberally construed in 
favor of the insured so as to promote and not defeat the purpose in- 
tended by the parties, namely, indemnity against injuries resulting 
from accident. To subject the defendant, however, to a judgment 
on this evidence, would be to go against both the letter and spirit of 
the contract. It cannot be assumed that the deceased, when he took 
out this policy, expected an indemnity for death resulting wholly from 
his intended acts. 

For the reasons stated, the jury will be instructed to find for the 
defendant 



BURTON V. R. G. PETERS SALT & LUMBER CO. et aL (STEARNS SALT 
& LUMBER CO., Intervener). 

(Carcuit Court, W. D. Michigan, S. Dl May 13, 1911.) 

1, OOBPOBATIONS (§ 647*)— INSOLVENOT— A8SET&— TbUST FUND— ADMIWISTRA- 

TION— "I NSOLVKNT." 

Since the assets of a corporation which is "insolvent" in the sense of 
being unable to pay its debts as they mature, are trust funds belonging 
primarily to its creditors, the administration and distribution of such 
funds is a matter of general equitable cognizance. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. || 217S-2181; 
Dec. Dig. S 547.* 

For other definitions, see Words and Phrases, voL 4, pp. 3647-3655; 
Tol. 8, p. 7689.] 

2. Corporations (| 647*) — ^Insolvewot— Administration of Assets— Equitt 

Jurisdiction. 

The prima facie Jurisdiction of a court of equity to administer the as- 
sets of an insolvent corporation is subject to but two limitations ; name- 
ly, it cannot proceed until the remedy at law Is exhausted or obstructed, 
and, unless it is enforcing an equitable lien, cannot take from the board 
of directors against Its will the management of its affairs so long as the 
corporation is a going concern. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. || 2178-2181; 
Dec. Dig. I 647.*] 

•For othw caiet bm samo topic ft | mxjmsbb in Doo. ft Am. Digt. 1907 to datOb ft Rop'r Indcxet 
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8. GOBFOBATIONS (§ 558*) — ^INBOLVENCT— ADMINIBTBATION OF ASSETS— EQIHTT 
JUBISDICnON. 

Where a corporation la insolvent, it may waive its right to further 
manage its affairs and to have its creditors* claims collected hy enforce- 
ment of legal remedies, and may consent to the administration of its 
assets for the benefit of itSs creditors by a receiver. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. If 2201-2216; 
Dec. Dig. I 653.*] 

4. GoBPORATiONB (§ 558*) — ^IrfsoLVENOT— Liquidation— Receivership. 

Where, after the appointment of a receiver for an insolvent corpora- 
tion, it appears that the receivership is being managed with a view to 
primary operation and contingent liquidation, rather than primary liq- 
uidation and incidental operation, the remedy is not by objection to the 
court's jurisdiction to appoint the receiver, but to compel the receiver to 
perform his duty. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §1 2237-2240 ; 
Dec. Dig. § 558.*] 

5. CoBPOBATioNs (S 558*) — Insolvency— Collusion— Evidence. 

Where, at the time proceedings in equity were begun to liquidate the 
affairs of a corporation, it was insolvent, the fact that, before the bill 
was filed, the corporation, in contemplation of the filing thereof, had di- 
rected an answer admitting the allegations of the bill and consenting to 
a receivership, and that the parties had agreed on the receiver who was 
' appointed, and the fact that the creditor who should bring the suit was 
selected at the suggestion of one of the officers of the corporation, so 
that there might be diverse citizenship to confer federal jurisdiction, was 
insufiicient to establish collusion. 

[Ed- Note.— For other cases, see Corporations, Cent Dig. S§ 2237-2240 ; 
Dec. Dig. § 558.*] 

In Equity. Suit by Emma Burton against the R. G. Peters Salt & 
Lumber Company and another and the Stearns Salt & Lumber Com- 
pany, intervening petitioner. Application by intervener to compel the 
receiver for the defendant company to perform a contract made by it 
with intervener. Denied. 

Norris & McPherson, for intervener. 
Kleinhans & Knappen, for receiver. 

DENISON, District Judge. The intervener asks an order directing 
the receiver to perform the contract made by the Peters Company with 
the intervener, before the receivership. The effect of the performance 
will be to give the intervener a preference over other creditors of the 
Peters Company. The intervener sets up no special equity entitling 
it to such preference, and rests its demand on the proposition ^that 
the receiver herein must be considered as the agent of the parties 
bound to carry out their contracts as in the case of the receivership 
of a solvent partnership, since if it is of a character to bar the ordinary 
rights of the creditors, it has no sufficient basis for existence. It is 
clear that the present receivership is not of the first suggested char- 
acter, and, hence, we are driven to consider the alternative. From 
this point of view, petitioner alleges that there was no jurisdiction on 
the face of the pleadings, when the receiver was appointed, and that if 
jurisdiction appeared, it was coUusively conferred. 

[I9 2] L Jurisdiction. It is a familiar rule that the assets of an in- 

•For oUier cases lee tame topic ft S numbbb in Dec. ft ^m. Diga. 1907 to date, ft Rep'r Indexea 
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solvent corporation (i. e., one which cannot pay its debts as they ma- 
ture) are a trust fund belonging primarily to its creditors; and it 
necessarily follows that the administration and distribution of such 
trust fund is a matter of general equitable cognizance. The prima 
facie power of a court of equity to proceed in such cases, is subject to 
two limitations, and two only, so far as material in this case: First, 
it cannot proceed until the remedy at law is exhausted or obstructed ; 
and, second, it cannot, unless it is enforcing an equitable lien, take 
away from the board of directors of a corporation, against the will 
of the board, the management of the company's affairs and the lawful 
disposition of its property, so long as the corporation is a "going 
concern," or, as sometimes said, so long as it has not "yielded up do- 
minion" over its affairs; and it is only another way of stating this 
-latter limitation to say that the trust fund rule does not actively attach 
until the company's affairs reach this stage. Both these limitations, 
however, fail to reach or destroy the underlying, perhaps latent, gen- 
eral, equitable jurisdiction; they are all impediments or obstacles to 
the exercise of that jurisdiction. 

[3] It seems to follow, upon the general principles involved, that 
the debtor corporation can waive the existence of either of these im- 
pediments and can consent that the latent and general jurisdiction shall 
be exercised. Whatever might otherwise be thought, I consider that 
this question, in its broadest aspect, is foreclosed by the ruling of Cir- 
cuit Judge (now Mr. Justice) Lurton, in Horn v. P. M. R. R. Co. 
(C. C.) 151 F.ed. 626, 633. Several of the same Supreme Court cases 
relied upon by petitioner here are there cited in support of Judge Lur- 
ton's conclusion. 

I find no distinction in the remark that in that case the defendant 
debtor "confessed its utter insolvency." The record shows that the 
insolvency charged in that case was of the same character as that here 
charged, viz., a present inability to pay debts coupled with the owner- 
ship of assets which, properly handled and with the good will pre- 
served, would pay the debts and leave a surplus. The total inability 
any longer to pay maturing debts and to keep the corporation going 
appears as fully in this case as in that. 

Nor do I find any distinction in the fact which is not there men- 
tioned by Judge Lurton, but which appears in sonie of his cited cases, 
that the debtor's property was so heavily mortgaged that an execution 
would not have been collectible, and that a judgment and execution 
would have been a useless proceeding. The bill, in the present case, 
shows that collection by execution, by complainant or by any other 
creditor, would have been uncertain, and that such proceedings, gen- 
erally, would have resulted in the loss of their debts in whole or in 
part by all or by many creditors; but whatever may be the force of 
these allegations, it is clear that a judgment and execution returned 
unsatisfied, go only to the point that there is no adequate remedy at 
law, and that this objection is one which may be waived. 

I am satisfied that if the bill in tlie Horn Case was a general credit- 
ors' bill disclosing a general equitable jurisdiction and supporting a 
receivership, the same things are true of the bill in tliis case. If par- 
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ticular and additional equities are recessary, they may be found in 
the facts that the operations of the defendants extended over several 
states, that such operations involved extraordinary complications, that 
the good will of the various enterprises involved, separately and in 
association, was of great value and of great importance, that there 
are many hundreds of creditors in the different states having primary 
claims upon parts of the property and general claims upon other parts, 
and that the assets of the corporation defendant and of the individual 
defendant are almost inextricably confused, and the rights of various 
creditors, as against each and of each as against the other, call very 
strongly for the powers and procedure of a court of equity. 

It is further objected to the jurisdiction that this proceeding is 
really one for the purpose of having a court of equity take over and 
manage a complicated business, and pay the debts out of the profits 
that may be made; and cases are cited to the effect that a court of 
equity has not this power. I do not question this rule ; but it does not 
apply to this case; There is nothing upon the face of the bill or in 
facts outside, as they have developed before me, indicating that the 
purpose was other than to have the assets realized upon and the debts 
paid, or that a continuing of the business and operation by a receiver 
were contemplated, except as incidental to the main purpose of realiz- 
ing upon the assets to the best advantage, and saving for creditors 
(and, secondly and incidentally, for the defendants) the value of a 
going business and an entity as distinguished from a dead enterprise 
and scattered fragments. 

- [4] In this class of cases, if it later develops that the receivership 
is being managed with a view to primary operation and contingent 
liquidation rather than primary liquidation and incidental operation, 
the remedy is not to conclude that there was no jurisdiction to appoint 
the receiver, but to direct the receiver to perform his duty. 

[S] 2. Collusion. It is next urged that the pleadings and the facts 
show that this receivership was procured by the defendant, for its own 
benefit and for the purpose of keeping off creditors while it continued 
its operations through an instrument of its own selection. No such 
conclusion is justified. It is true that, before the bill was filed, the 
debtor corporation, in contemplation of the filing, had directed an 
answer admitting the allegations and consenting to the receivership, 
and that the parties had agreed upon the receiver who was nominated 
and appointed. Doubtless, the debtor corporation believed that the 
proposed course was the best one for defendant as well as for its 
creditors. Probably, too, the creditor who should bring suit was se- 
lected at the suggestion of Mr. Peters or the Peters Company, and 
perhaps, so that there might be diverse citizenship. All of these things 
together, however, do not make up collusion. There is no reason to 
doubt that the chief creditors approved of and demanded the receiver- 
ship, and that the defendants yielded to such demand when it could 
not be longer resisted. In these respects, the case is not dissimilar 
to Re Metropolitan Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 L. 
Ed. 403, which case also bears upon the jurisdictional questions dis- 
V r.ssed. 
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An order may be entered granting leave for filing the intenren; 
ing petition, reciting a hearing upon the pleadings and affidavits and 
reports on file, and directing that the petition he dismissed^ If the 
intervener has any equities with regard to any balance unpaid on the 
1910 transactions, they may be preserved by suitable further pro- 
ceeding:. 



In re CANFIELD. 
(District CJoTirt, S. D. New York. July 5, 1911.) 

L EyiDENCB (I 437*) — ^PABOL EviDENCE--yABTIITO WBTTTKN IWSTBT7inBNT»— 
IlXEOALITT. 

Where the entire agreement of the parties has been reduced to writing, 
parol evidence Is Inadmissible, and the conrt can only enforce the writ- 
ten stipulations, bnt parol evidence is admissible to show that the obli- 
gations contemplated by a written contract involve acts forbidden by 
law, though the writing expressly provides that nothing but the writing 
shall be considered. 

[Ed. Note.—- For other cases, see Evidence, Gent. Dig. H 2025-2029; 
^ Dec. Dig. § 437.*] 

2. CoNTBACTs (§ 140*) — ^Validity— iLLEOAi. Ck>NTBAOTS. 

Where the parties to a contract reduced to writing stipulating that 
nothing but the writing shall be considered, made an illegal contract out- 
side of the writing, the original contract is void, and with it must follow 
the written agreement, whether regarded as a part of the total engage- 
ments between the parties, or as an independent contract made in per- 
formance of the prior oral contract 

rEd. Note.— For other cases, see Oontracts, Gent Dig. || 713>721 ; Dec. 
Dig. § 140.*] 

3. CONTBACTS (§ 138*)— IlXEQAI, CONTBACTB— ESTOPPEL. 

A party to an Illegal contract cannot be estopped from setting up the 
iUegallty, and this is especially true where the contract violates a stat- 
ute designed to relieve the party from some supposed oppression. 

[Ed. Note.— For other cases, see Ck>ntract8, Gent Dig. H 681-700; Dec 
Dig. § 138.*] 

4. USUBT (I 53*) — ^USUBIOUS Tbaivsaotions. 

A lender of $10,000 at 6 per cent had as a part of the transaction bor- 
rowed the funds at 5 per cent He obtained collateral security for the 
loan, but the collateral was troublesome. He received as a part of the 
transaction an additional $1,200 per year for nominal work of notifying 
delinquent debtors of the borrower on their claims delivered as collateral. 
Held, that the transaction was usurious under the statute of New York. 

[Ed. Note.^For other cases, see Usury, Cent. Dig. §§ 91, 114-118; Dec 
/ Dig. § 53.*] . 

6. USUBT (§ 113*) — BUBDEN OF PbOOI^BviDENOE. 

A party relying on the defense of usury has the burden of proving ft 
by a preponderance of the evidence, and the court in determining the suf- 
ficiency of the evidence must act cautiously. 

[Ed. Note.—For other cases^ see Usury, Gent Dig. H 308-^323; Dec 
Dig. § 113.*] 

•For other casea see lame topic ft 8 numbsb in Dea ft Am. Digi. 1907 to Oato, ft Rep'r IndexM 
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d. GONSTITITTXONAL JjAW (| 70^) — JUDXGIiX POWXBS— BRCBOAOHHXXIT OH LBQ- 
ZBI^TTJBB. 

Whether the usury law is too drastic or is economically unwise, is no 
concern of the courts, which are bound to enforce it as written. 

[Bd. Note.— For other cases, see CJonstitutional Law, Gent Dig. H 129- 
132, 137 ; Dec. Dig. | 70.*] 

In the matter of the bankruptcy of Abram L. Canfield. Proceedings 
on the claim of one Burden. Report of master denying relief con- 
firmed. 

Brush & Crawford, for petitioner. 
Engel Bros., for receiver. 

HAND, District Judge. The first question is of the admissibility of 
oral testimony to contradict the written instrument. It would seem 
hardly necessary to show that the parties may not avoid the positive 
command of the sovereign by resorting to so easy a cover as reducing 
their agreement to writing. Wigmore, § 2414. However, the case in 
Barbour is to the contrary, and there are other cases looking in the 
same direction. I regard Scott v. Lloyd, 9 Pet. 418, 446, 9 L. Ed. 178, 
as controlling, because in that case although the bargain took the form 
of the sale of an annuity charged on land, the court charged the jury 
that they might consider all the circumstances including matter in 
pais contradicting the deeds. This part of the charge the Supreme 
Court sustained after full discussion. So far as the case in Barbour 
itself goes,' it is at least overruled by Mudgett v. Goler, 18 Hun. (N. 
Y.) 302. Nothing is more common than for courts to disregard the 
form of the transaction and find whether it is only a cover for viola- 
tion of the statute; the books are full of the unravelling of all sorts 
of ingenuities, which involve the contradiction of what the parties 
have written. Mercantile Trust Co. v. Gimbernat, 134 App. Div. 410, 
119 N. Y. Supp. 103. Upon principle there can be no doubt 

[1] The parol evidence rule means only this: That where the 
parties have in any form said that a writing shall completely embody 
their engagements, the court can enforce none but the written stipula- 
tions without disregarding the very contract they have made. Wig- 
more, §§ 2429, 2430. When, however, the inquiry is whether the per- 
formance of the obligations contemplated involves acts which are for- 
bidden by law, the parties have no power to determine the scope of 
that inquiry. 

[2] Even if the writing expressly agreed that nothing but itself 
should be considered, the inquiry would still be whether, notwithstand- 
ing that written stipulation, they had made an illegal contract dehors 
the writing. If so, that original contract is void, and with it must fall 
the written agreement, whether the latter be regarded as a part of the 
total engagements between the parties, or as an independent contract 
made in performance of the prior oral contract. 

[3] Nor can there be any estoppel against setting up the illegality 
of an agreement ; that would be to evade the very purpose of the law 
in forbidding men to make it. It would be peculiarly improper in the 

*F<^ other eaaea m« iam« topic 4 i nuiibeb In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



268 190 FBDBRAL RBPORTEB 

case as here of a statute designed to relieve the weaker party from 
some supposed oppression. Surely every one must see that when the 
law relieves such an one from the consequences of his weaker position 
in the bargain, he may not be successfully tied up at the very time of 
his weakness from subsequently claiming protection. 

[4] On the merits I agree with the master. It is, of course, possible 
by consistent hostility not to enforce any statute of which one disap- 
proves the purpose. Nothing short of such a determination can, I 
think, cover up the actual tenor of this transaction ; and, if so, I have 
no right to relieve the lender, because the penalty is greater than I 
might wish, or even if the offense should seem to me to be no offense 
at an To that particular kind of judicial usurpation I will not yield. 
What then are the facts? The lender borrows all his fimds at 5 per 
cent, and lends them upon a troublesome collateral at 6 per cent. By 
that he gets $100 per year and accepts a risk of $10,000. So far there 
is small inducement by way of profit However, he does get in addi- 
tion $>,200 per year, making a net profit of $1,300 on his loan. That 
he explains was no more than fair return for the work 'required of 
him as obligee under the guaranty bond ; work which was undeniably 
substantial and vexatious. The question resolves itself into a consid- 
eration of whether $1,200 per year was clearly too much to pay for the 
work. What, then, was it, and how did he calculate its worth? He 
says that he knew that the accounts would average about $100 each, 
and tha*^ there would be therefore always 100 of them outstanding. 
His substantial duties in regard to each were these: (a) To notify 
the debtor whenever remittance to him from Canfield on any account 
was twenty days in default, (b) To examine the books and vouchers 
o^ Canfield monthly and to compare the statements rendered by Can- 
field to him with the books of original entry. The work of comparison 
Burden says that he estimated would take five or six days every 
month, while the letters to overdue debtors would be an added labor. 
However, all the comparison required upon 98 accounts he said he in 
fact did in one day. It is of course possible that his provisional esti- 
mates were honestly so far wrong as that, but, since he was himself 
a bookke**per, it is unlikely; It is also true that he made two other 
examinations in January, but these were for substituted accounts, and 
tiiere appears no /eason to suppose that the parties originally contem- 
plated substituted accounts or any other examination than the monthly 
one required in the bond. That being so, certainly Burden much mis- 
calculated the labor involved in doing what was required. The labor 
of notifying delinquent debtors was necessarily uncertain, but if every 
debtor failed to pay — a ridiculous assumption — it would not have 
equalled the difference between the pay for a day's work and the 
monthly interest rate. Indeed the accounts assigned apparently were 
only due in four months. There is just ground then for believing on 
Burden's own testimony alone that he hardly regarded the services 
mentioned as equal to the pay reserved. 

Moreover, the whole situation was most extraordinary. Why should 
Burden at the outset have sought a place at $50 per week with light 
work as an accessory to a loan of $10,000? It is perhaps not incred- 



Digitized by 



Google 



IN RE CANFI£XJ> 269 

ibie, but it IS certainly most unusual. Why thereafter should he lend 
money that he did not have for the sake of $100, and, again as an acces- 
sory, perform incidental services to secure the principal, which were 
worth $1,200? If he had been in search of employment, he might have 
thought to get it in this way for its own saka, but he advertised him- 
self as a retired merchant with money to lend. If he honestly believed 
what he now says he was an extraordinary man; but if he saw a 
chance by borrowing to lend out at 18 per cent, he was a usual man. 
If, moreover, he looked about with his broker for ingenious fetches to 
elude the drastic usury law of New York, he found one which under 
the circumstances had an apparent plausibility that was most promis- 
ing. All the antecedent probability is therefore with the receiver and 
against the claimant. 

Nevertheless suspicion is not enough, for the result is harsh. The 
added proof comes from the direct testimony. Canfield and Hess 
each swear squarely that the whole matter was a cover for usury; 
Koehler and Burden squarely contradict them. Burden has $10,000 
to lose; Koehler must naturally see his customer through if he has 
embarked him in the difficulties and has suggested the device to him. 
Each of these has a strong personal bias to tell the story as they tell 
it. Canfield has his own proper bias as well, though not so direct as 
Burden's. If he should get his discharge, it is quite true that he would 
have no pecuniary interest in how the estate was divided between his 
creditors ; still I think it not fanciful to assume that he has a reason- 
able motive to make the dividend to his general creditors as large as 
possible. If, on the other hand, his discharge be refused, he has an 
obvious motive now to tell a story which may protect him from suc- 
cessful suit hereafter upon this indebtedness. Furthermore the same 
story would serve to defeat objection to his discharge if that came 
from Burden himself, for it would show that he had no provable debt. 
Now, I think that there is already in the case enough proof to show 
that Canfield may have some ground to fear for his discharge, without 
of course meaning to suggest any opinion upon that subject. While, 
therefore, it is undoubtedly true that of the two Burden is more di- 
rectly concerned in the outcome since he has his money directly staked 
on the result, I cannot still regard Canfield as a disinterested person. 
The same is not true of Herzog's testimony, for I can see nb motive 
which she can have in tellings what is not true. She is now married 
and presumptively not dependent upon Canfield for employment, nor 
is it indeed apparent that he is. in a position to give her future em- 
ployment, were she not. The question raised of her presence at the 
interview is largely verbal, for with such partitions with open windows 
in them giving right into Canfield's room, and especially with the door 
left open, there is no reason to doubt that she was in a position to hear, 
as she swears she was. 

[6] However, were the case one merely of word against word, I 
should perhaps feel that the receiver had not carried the burden of 
proof which the defense puts upon him. The antecedent probability 
of Canfield's story, and the improbability of Burden's, supply a cor- 
roboration which turns the scale. It is not essential that J should lay 
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every reasonable doubt, as though Burden were being tried for the 
crime of usury, but the preponderance of the proof is all that is re- 
quired. Just what is meant by the proviso found in the books that the 
proof must be clear and convincing is not apparent, except it be that a 
court should be cautious. However, indecision, or hostility, is not 
caution, and here a determination for Burden can proceed only from 
one or the other. 

[B] Finally a word about the supposed equities of the situation. 
Whether or not the statute against usury is too drastic, or is unwise 
economically, is in the first place no business of the courts, nor have 
they any right, even if they have the power, indirectly to substitute 
their own beliefs for those of the Legislature, no matter which of the 
two be right. Here, however, there is not even the supposed room 
for such spurious considerations which at times prove potent in actual 
decisions, because the law of usury is many decades old upon the New 
York statute books, and every one knows what chances he takes when 
he disobeys it. If my inference is right upon the facts, Burden de- 
serves not the slightest sympathy. He has invented a very ingenious 
and plausible device to evade the law, one of those manifold expres- 
sions of the pressure which economic necessity exerts in this matter 
to circumvent the popular will. When he did it, at the suggestion 
of his broker, he showed clearly enough that he was quite alive to 
what he was about, and to the risks he was taking. The play ha,s 

fone against him, and he has no ground of complaint whatever, 
therefore, the whole question is one of fact, to be regarded without 
the least color of sympathy or prejudice. If he did honestly make 
such a contract for so little profit, overweighted as it was with an 
incident of so much more consequence than the main motive itself, he 
is like any other creditor; if he was only one more money lender, 
who will take the risk of forfeiture under the usury laws, in the hopes 
that he will not be cauglit, he has himself to blame for disregarding 
the will of the community in which he lives. I can have no doubt of 
the facts, and the report will be confirmed. 



YEB GING v. UNITED STATES. 
(District Court, W. D. Texas, El Paso Division. August 2, 1911.) 

No. 284. * 

Alieitb (§ 32*)— Chinese— Deportation Pboceedings— Citizenship. 

Act May 5, 1892, c. 60, § 3, 27 Stat. 25 (U. S. Comp. St 1901, p. 1320), 
provides that any Chinese person arrested under the provision of the 
act shall be adjudged unlawfully within the United States unless the 
person shall eistablish by affirmative proof, at the hearing, his lawful 
right to remain within the United States. Held that, where a Chinese 
person, arrested in deportation proceedings within the United States, and 
not taken at the border, claimed to be a natural bom citizen, the burden 
of proof thereof was on him, and the United States was not bound to 
establish the contrary. 
[Ed. Note. — ^For other cases, see Aliens, Dec. Dig. ( 32.* 
What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. O. A. 538.] 

*For other caaoi lee same topic ft S mxjmbbb in Dec. ft Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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Yee Ging was arrested in deportation proceedings, and from an 
order of deportation he appeals. Affirmed. 

Peyton F. Edwards and Loomis & Knollenberg, for appellant 
S. Engelking, Asst U, S. Atty. 

MAXEY, District Judge. The appellant was arrested in a laundry 
at Ft. Bliss, Tex., near El Paso, for being unlawfully in the United 
States. In the order of deportation it is recited by the commissioner 
that he is a Chinese person and a laborer by occupation, and that he 
failed, upon the hearing, to establish by affirmative proof his lawful 
right to remain in the cotmtry. The appellant bases his claim of ex- 
emption from arrest on the ground that he is a citizen of the United 
States, having been bom, it is asserted, in Sail Francisco, Cal. At 
the hearing before the commissioner the appellant introduced the 
depositions of two Chinese witnesses for the purpose of proving his 
birth as claimed. When the cause was before the court on appeal the 
testimony of several other witnesses was heard, including that of the 
appellant, the Chinese interpreter, and three or four others. Several 
photographs of the appellant were also admitted in evidence. 

The first, and it may be said the serious, question which confronts 
the court in the consfderation of this case is the following: The 
appellant having been arrested in the state of Texas for being unlaw- 
fully here and claiming to be a citizen of the United States, is he 
required to establish by proof the fact of his birth in the country? or 
is the burden of proof upon the government to show that he was not 
born in the United States? Counsel for the appellant insist that the Cir- 
cuit Court of Appeals for this circuit, in the case of Gee Cue Beng v. 
United States, 184 Fed. 383, 106 C. C. A. 493, has answered the second 
question in the affirmative. And it appears from an examination of that 
case that the view advanced by counsel is correct. The decision in 
Gee Cue Beng's Case seems to have been placed upon two grounds: 

(1) That the appellant established by sworn witnesses "a strong 
affirmative case" that he was a citizen of the United States; and 

(2) that the burden was on the government to establish his non- 
citizenship. In reference to the second ground, the only one that it is 
necessary to consider, the court, without advancing any independent 
reasons of its own, noted its concurrence with the views and reason- 
ing of the Circuit Court of Appeals for the Seventh circuit, as ex- 
pressed in the opinion of Judge Grosscup in Moy Suey v. United 
States, 147 Fed. 697, 78 C. C. A. ^5. 

The question presented is one of far-reaching importance, and, if 
the doctrine in Moy^ Suey's Case should be ultimately sustained by the 
Supreme Court the' effect would be to seriously impair, in the judg- 
ment of the writer, the efficiency of the Chinese exclusion laws enacted 
by the Congress. What ruling the Supreme Court may finally make 
is a matter which that eminent tribunal will determine for itself. But 
the question, it is thought, has heretofore been decided precisely to the 
contrary by the Supreme Court in the case of Chin Bak Kan v. United 
States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121. And it is 
worthy of remark that no reference is made to that case by Judge 



Digitized by 



Google 



272 190 FEDERAL BBPOBTBB 

Grosscup in his opinion delivered in the case of Moy Suey. But he 
appears to proceed upon the assumption that a different rule of evi- 
dence should be applied to a Chinese person "physically and politi- 
cally" in the country from that applicable to such a person who is 
stopped at the border line and refused admission. In the latter case 
^ he admits, in consonance with the holding in United States v. Ju Toy, 
198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040, that the burden of 
proving citizenship is upon the Chinese person seeking admission. 
But in the former he seems to insist that, where the Chinese person 
claims to be a citizen, the government must prove that he is not native 
born. The statute makes no such distinction, nor is it to be found, so 
far as the court is advised, in any case decided by the Supreme Court. 
The words of the written law are as follows : 

"Sec. 3. That any Chinese person, or person of Chinese descent arrested 
under the provisions of this act or the acts hereby extended shall t>e adjudged 
to be unlawfully within the United States unless such person shall establish, 
by affirmative proof to the satisfaction of such justice, judge or commissioner, 
his lawful right to remain In the United States." Act May 5, 1892, a 60, 
27 Stat 25 (U. S. Comp. St. 1901, p. 1320). 

Such is the language of the statute. Now let us see what the Su- 
preme Court has said in the Chin Bak Kan Case. In that case the ap- 
pellant, using the expression of Judge Grosscup, was "physically and 
politically" in the United States when he was arrested. He claimed to 
be a citizen of this country, but the proof upon that point being in- 
sufficient he was ordered deported by the commissioner, whose judg- 
ment was affirmed. In that condition of the record, it was said by Mr. 
Chief Justice Fuller, speaking as the organ of the court : 
' *'6y the law the Chinese person must be adjudged unlawfully within the 
United States unless he 'shall establish by affirmative proof, to the satisfac- 
tion of such justice, judge, or commissioner, his lawful right to remain in 
the United States.' As applied to aliens there is no question of the validity 
of that provision, and the treaty, the legislation, and the circumstances con- 
sidered, compliance with its requirements cannot be avoided by a mere 
assertion of citizenship. The facts on which such a claim is rested must be 
made to appear. And the inestimable heritage of citizenship is not to be 
- conceded to those who seek to avail themselves of it under pressure of a 
particular exigency, without being able to show that it was ever possessed." 
186 U. S. 200, 22 Sup. Ct 804 (46 L. Ed. 1121). See Ah How v. United 
States, 193 U. S. 65, 24 Sup. a. 357, 48 L. Ed. 619. 

The case, from which the foregoing excerpt was taken, would seem 
to be decisive of the question ; and it has evidently been so considered 
by several courts which have based their judgments directly upon it 
Lee Yuen Sue v. United States, 146 Fed. 670, 77 C. C. A. 96, Circuit 
Court of Appeals for the Ninth circuit; United States v. Hoy Way, 
(D: C.) 156 Fed. 247, District Court, E. D. Pennsylvania. 

Without citing Chin Bak Kan, other courts have announced in sim- 
ilar cases the same rule of evidence. United States v. Chin Ken (D. 
C.) 183 Fed. 332, District Court, N. D. New York, citing numerous 
authorities; Yee King v. United States, 179 Fed. 368, 102 C. C. A. 
646 and Kum Sue v. United States, .179 Fed. 370, 102 C. C. A. 648, 
Circuit Court of Appeals for the Second Circuit; United States v. 
Too Toy (D. C.) 185 Fed. 838. See also United States v. Ju Toy, 198 
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U. S. 253, is Sup. Ct. 644, 49 L- Ed. 1040; Chin Yow ▼. United 
States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; United States v. 
Sing Tuck, 194 U. S. 161, 24 Sup. Ct 621, 48 h. Ed. 917; United 
States V. Let Huen (D. C.) 118 Fed. 442. 

It will thus be seen that the Supreme Court, in a case where the 
Chinaman — claiming- to be a dtizen — ^was arrested when "physically 
and politically" in the United States, expressly held that the mere as- 
sertion of citizenship was not sufficient, but the "facts on which such 
a claim is rested must be made to appear." The court considers it 
unnecessary to oflPer an apology for inserting in this connection a 
review by Judge Hand of the case of Moy Suey: 

*'0n the other hand, I shall likewise assume that section 3 of the Act of 
18d3, 27 Stat 25, applies, and that the burden rests upon the defendant 
In spite of the fact that the issue is citizenship, and that he has been arrested 
In thU country. It is quite true that In Moy Suey, 147 Fed. 687, 78 G. C. 
A. 85, a distinction is taken between a Chinese person entering the United 
States and so covered by United States v. Ju Toy, 198 U. S. 253, 25 Sup. 
Ct 644, 49 L. Ed. 1040, and a Chinese person who has got in and is arrested 
here, but, that decision not being binding upon me, I cannot follow it The 
doctrine of Ju Toy y. U. S., supra, which that case held had been implicitly 
affirmed in seTeral previous cases, was this : The United States has the power 
to determine through the executive department the very issue of fact upon 
which its power of exclusion depends, and it is not enou}<h to give jurisdiction 
to a court that that issue 4nvolved citizenship— a fact, which, if proved 
would remove the applicant from the operation of the power. Now, if the 
Issue on which the power depends may itself be determined by executive 
officers, as an incident to the exercise of the power itself, it can be of no 
consequence whether the alleged alien be at the borders of. the countiry or 
within it A citizen is as much protected in his right to enter the country 
as in his right «ot to be deported^ whUe he is here. Indeed that was express- 
ly assumed in U. S. v. Ju Toy, 198 U. S. 268. 25 Sup. Ct 644, 49 L. Ed. 1040. 
The point in that case was whether one who might be a citizen could have 
that right taken from him by executive hearing, and the decision admitted 
and accepted that possibility. Even if it be conceded that there is. greater 
likelihood of that possibility's occurring in the case of persons arrested with- 
in the country, the power does not depend upon the unlikelihood of its depriv- 
ing a citizen of his constitutional right It exists, because it is a necessary 
incidisnt to an unquestioned constitutional power, to the exercise of which 
is a reasonable adjective regulation. In Moy Suey v. U. S., supra, the court 
says that a citizen who has never gone out of the country may not be banished 
without judicial decision. This, it seemsto me. Involves two dlMculties: 
First, it begs the question by assuming that the applicant had in fact always 
been within the country which after U. S. v. Wong Kim Ark, 169 U. S. 649, 
18 Sup. Ct 456, 42 L. Ed. 890, would involve his citizenship; and, second, it 
assumes that a citizen's rights are different after he leaves the country from 
what they are while in it, which, as I have already said, is not the law. 
A citizen, like any one else must submit to that deteirmination, if it be a 
reasonable adjunct to an admitted national power." United States v. Too Toy, 
<D. 0.) 185 Fed. 840, 841. 

In scores of cases heard by the court at the El Paso division, where 
the number seems to be constantly aug^roenting, the rule has been 
uniform that the burden of proving citizenship rested upon the China- 
man. Were it otherwise held it would become increasingly difficult, 
if not impracticable, to so enforce the exclusion acts along the Ameri- 
can-Mexican border as to expel Chinese persons having no lawful 
right to remain in the United States. 
190 F.— 18 
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The question next arises whether this court, in the determination 
of Chinese causes, should be controlled by what may not be inaptly 
classed as obiter dicta of the Circuit Court of Appeals; or whether 
its rulings should be governed by the decisions of the SiB)reme Court 
A reply to this question scarcely admits of doubt. It is true that, in 
the absence of expression by the Supreme Court on a given question, 
it is the duty, as it has ever been the pleasure of this court, to acquiesce 
in and follow the rulings of the Circuit Court of Appeals for this 
circuit. But where the Supreme Court has spoken and proclaimed the 
law all other judicial tribunals should yield obedience to its judgments. 
As the final arbiter of all national judicial controversies its word is 
decisive, and its judgments are the law of the land. 

Hence, this court holds, in obedience to the ruling of the Supreme 
Court, that Chinese persons, arrested for being unlawfully in the 
country and claiming to be citizens of the United States, must estab- 
lish by affirmative proof, to the satisfaction of the justice, judge, or 
commissioner, as the case may be, the fact of their citizenship. Mere 
assertion will be unavailing ; satisfactory proof should be made. 

Has the appellant in the present case complied with this rule of evi- 
dence? The court will not entex upon an analysis of the testimony 
embodied in the record. It speaks for itself, and will doubtless reach 
the Circuit Court of Appeals where it may be examined. Suffice it 
to say the court has read and reperused it with unusual care, and after 
due consideration the court is of the opinion that the appellant has 
failed to establish that he is a native born citizen of the United States. 

The judgment of the commissioner should therefore be affirmed, 
and it is accordingly so ordered. 



GREEN V. WILBRAHAM. 

(Circuit Ck>urt, D. New Jersey. November 20, 1909.) 

MoNxr Receivbd (§ 4*) — Contbact— Pbivitt. 

PlaintifTs contract for services provided that he should receive not 
less' than $20 lier week, and that when dividends paid by the employer 
corporation exceeded 5 per cent, plaintiff should then receive as addi- 
tional compensation not less than $15 for each additional $100 in excess 
of the sum necessary to pay the 5 per cei^t dividend, the balance of each 
of such $100 to be divided pro rata among the stockholders, and that 
aH wages and additional wages or salary should be charged to the ex- 
penses of the company. Held, that such agreement did not make the 
additional wages provided for on dividends exceeding per cent being 
declared by the corporation, plaintiff*s property, but simply fixed the 
amount of wages which he should from time to time receive, and hence, 
such additional wages not having been paid to plaintiff when dividends 
in excess of 5 per cent, were declared and paid to the stockholders, plain- 
tiff could not recover a proportionate amount of such additional wages 
from each stockholder receiving such increased dividends in assumpsit 
for money received. 

[Ed. Note. — ^For other cases, see Money Received, Cent Dig. §§ 7-13; 
Dec. Dig. S 4.*] 

•For oUter cases see same topic ft fi mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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At Law, Action by Thomas W. Green against Thomas C. Wil- 
braham. On motion to strike out the first count of the declaration. 
Granted. 

Walter H. Bacon, for the motion. 
Malcolm Buchanan, opposed. 

CROSS, District Judge. Briefly summarized, the first count of 
the declaration alleges that the plaintiff had a contract with all of the • 
stockholders of Wilbraham-Baker Blower Company (a corporation of 
this state), of whom the defendant was one, whereby the plaintiff was 
to be continued as an employe of that corporation as theretofore, at 
$20 per week so long as the dividends declared by the company did 
not exceed 5 per cent. When the dividends, however, should exceed 
that rate, he was to be paid, as additional wages or salary, $15 out of 
each $100 of profits in excess of the sum necessary to pay the 5 per 
cent, dividend, which said additional sum of wages or salary was to 
be charged to the expenses of the company. It is then alleged that 
said agreement was approved by all of the stockholders of said cor- 
poration, at a special meeting held June 29, 1895, and by its board 
of directors at a meeting held July 15, 1895; that subsequently said 
corporation ceased business, and its assets, expressly including the 
said agreement, were thereupon taken over by the Wilbraham-Green 
Blower Company, a Pennsylvania corporation, which assumed all of 
its liabilities. The count in question also alleges that the plaintiff 
never received more than $20 per week as wages, although dividends 
in excess of 5 per cent, were declared on several occasions by each of 
said corporations; that plaintiff received his share thereof, and said 
defendant also received his share, without objection from the plaintiff, 
because he had forgotten the fact that under the agreement he was 
entitled to additional wages, although the defendant well knew it; 
and that the defendant by his joinder in the declaration of said divi- 
dends, and his receipt thereof, worked a fraud upon the plaintiff. 
Whereupon the plaintiff, as an employe of both corporations, sues the 
defendant as one of the stockholders, who united in said agreement, 
to recover back such part of the dividends declared by said corpora- 
tions in excess of 5 per cent, as he had received. The portions of the 
excess dividends alleged tp have been received by the defendant from 
time to time are set forth in detail, and the amount thereof is then 
demanded from the defendant as moneys had and received by him 
for the use of the plaintiff. Neither of the corporations is a party to 
the suit, and the suit is not directly founded upon the agreement. 
Twenty reasons why the count should be stricken out have been as- 
sigfned, but were not discussed in detail at the argument, and will not 
be here. The fourth item of the agreement contains substantially all 
of the matter affecting this suit, and is ^s follows : 

"Fotirth. That said John S. Wilbraham and Thomas W. Green shall be 
employed by said company as heretofore and shall receive full and ample 
compensation for their services, such compensation to be fixed by the board 
of directors, with, power to change the same as the necessities of the busi- 
ness require. 

"Provided that the wages of John S. Wllhraham shall never be less than 
twenty dollars per week and the wages of Thuuius W. Green shaU never be 
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less than twenty dollars "per week. The said wages however. to be exclusive 
of additional wages or salary hereinafter mentioned. When the dividend t6 
be paid exceeds the five per cent, as aforesaid, then the said John S. Wllbra- 
ham and Thomas W. Green shall receive additional wages or salary as here- 
inafter provided and the said John W. Wllbraham shall receive as full com- 
pensation as wages or salary not less than fifteen dollars from each addi- 
tional one hundred dollars in excess of the sum necessary to pay the five 
per cent dividend and the said John S. Wllbraham and Thomas W. Oreen 
shall receive as additional wages or salary a like compensation or in other 
words when the profits warrant a dividend in excess of five per cent, on the 
paid up capital, each of the aforesaid John W. Wllbraham, John S. Wllbra- 
ham, and Thomas W. Green, shall receive from each additional one hundred 
dollars the sum of fifteen dollars, and the balance of each one hundred dol- 
lars or fifty-five dollars shall be divided pro rata among the stockholders. 

''Provided that at no time shall the aggregate amount of wages and salary 
paid either of the aforesaid be more than forty-five hundred dollars In any 
one year. All wages and additional wages or salary to be charged to the 
expenses of the company. 

"In case of death of either of said recipients the weekly wages of said 
deceased shall cease at once and the wages or salary to be deducted from 
the dividend of the current year shall be determined proportionately." 

It will be remarked at the outset that the agreement did not constitute 
the profits of the corporation in excess of the 5 per cent, dividend, or 
any part of them, the plaintiff's money. Such excess of profits were 
not then earned or in existence, and no charge upon them in his favor 
was thereby made or intended. The plaintiff was to receive certain 
stipulated wages or salary from the company, until it should be in a 
position to pay a dividend on its stock exceeding 5 per cent., when he 
was to receive more ; but it still came from the company and was in- 
variably styled by the agreement "additional wages or salary." The 
scheme was obviously devised not only to fix the amount of wages 
which the plaintiff should then receive, but also the amount which he 
should thereafter receive, if and when the prosperity of the company 
should warrant an increase. The plaintiff was not, however, by that 
agreement, made other than a creditor of the company to the account 
of which his wages were to be charged, and to which he assented when 
he affixed his signature thereto. That the plaintiff's compensation was, 
to a certain extent, contingent upon the earnings of the company, did 
not alter his relations to or constitute him other than an employe of 
the company. In Bennett y. Millville Improvement Company, 67 N. 
J. Law, 320, 51 Atl. 706, it appeared that the plaintiff was to receive as 
compensation, in addition to a fixed sum, one-sixth of the clear net 
profijts of the business, construing which the court held that it "was 
salary — -payment for services — and not part of the profits, but part 
of the expenses of the business." It seems entirely clear, moreover, that 
the agreement under consideration did not provide a plan for the pay- 
ment of the plaintiff's wages, but for fixing the amount of them from 
time to time. At first he was to receive from the company $20 per week, 
then a percentage of the profits over a certain sum, if there were any ; 
but so far as appears his wages, whether more or less, were to be paid 
in the ordinary way. The case at bar then is that of a creditor of the 
corporation who does not pretend to stand upon his agreement with the 
stockholders, who does not sue the corporation itself for his wages, 
but who, on the contrary, ignoring all such methods, sues the defend- 
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ant as a stockliolder for the share of the excess dividends received by 
him, and this too without any allegation of the insolvency or misman- 
agement of the corporation, or that, when the excess dividends were 
respectively declared and paid, there did npt remain in its treasury a 
surplus fund sufficient to have paid not only the plaintiff, but all of its 
other creditors. The suit is anomalous, and since it Is apparent that, 
in the event of its successful issue, the plaintiff at the most can only 
recover of this defendant a small proportion of the excess dividends 
paid by the corporations, a suspicion arises that possibly the corporation 
has an offset or other partial or complete defense to the claim. But, 
that aside, there is nothing in the coimt which shows that the plaintiff 
ex aequo et bono is entitled to demand and have of the defendant any 
part of the moneys he has received as dividends regularly declared by 
the directors of the corporation. The circumstances under which ex- 
cessive and unwarranted dividends declared and paid by a corporation 
may be recovered back arc prescribed by the statute, and the remedies 
thereby provided, certainly in the absence of express contract, are ex- 
clusive. It is sufficient to say that none of them contemplate a suit 
at law by a creditor against an individual stockholder upon an inijlied 
contract. 

This action is based upon an implied assumpsit, but I find nothing 
in the alleged facts which warrant such an implication. The plaintiff 
was an employe of the company, and his wages, by his express agree- 
ment, were a part of its expenses. Nor is there anything in the agree- 
ment which authorized or suggests a suit of this character, for, while 
it is true that fraud on the part of the defendant is alleged, the facts 
relied on do not support the charge; at the most they constitute on 
his part a breach of the agreement. If any action could possibly be 
maintained thereon, it would only lie against all of the stockholders 
who jointly united in its execution. By it the plaintiff was to be con- 
tinued in the service of the corporation, and the amount of his wages 
or salary, present and future, fixed, and, so far as this suit is con- 
cerned, that was all. Subsequently the agreement was assumed by 
both of the corporations. 

Returning now to the question of implied assumpsit, it will be found 
that much looseness of expression has been used in stating, or attempt- 
ing to state, when and under what circumstances such an action will 
lie. No better exposition of its nature and character, however, will 
readily be found than that given by Chief Justice Hornblower, in 
Sergeant v. Harris & Stryker, 16 N. J. Law, 464, 32 Am. Dec. 404. 
It is true that this is an old case ; but it is equally true that the ac- 
tion of indebitatus assumpsit is old. In the case just referred to, it 
appears that a sheriff had offered a reward for the apprehension of 
an escaped prisoner. One Stryker arrested the prisoner and lodged 
him in jail in an adjoining county for safe-keeping until he could 
notify the sheriff offering the reward of the arrest. The following 
day Stryker went to the sheriff, notified him of the arrest, and claimed 
the reward, whereupon he learned that other persons had been to the 
sheriff, and, representing to him that they had arrested the prisoner, 
had claimed and received the reward. Stryker thereupon sued those 
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persons for the regard, as for moneys had and received to his use. 
The Supreme Court, however, held that the action would not lie, for 
the reason that there was no privity, expressed or implied, between 
the parties whereon to found the action. The reasoning of the Chief 
Justice in delivering the opinion of the court is instructive through- 
out; but only cqmparitively short extracts therefrom can be here 
given. 

Speaking of the action of indebitatus assumpsit, he says : 

"Broad and extensive as this action is, it has limits, beyond which it ought 
not to go; and the great difficulty is to prescribe those limits, and make 
them out by such specific and perceptible lines as leaves the mind in no 
doubt or perplexity. To say that it lies to 'recover back money whldti ought 
not to be kept' — ^for money, 'which ex aequo et bono the defendant ought to 
refund' — or *for money which the defendant, upon the circumstances of the 
case, is obliged by the ties of natural Justice and equity to refund,' or 'for 
money got through imposition,* or 'extortion,' or 'oppression,' or *by mistake,' 
or 'by an undue advantage taken of the plaintiff's situation,' is, after all, 
dealing in generalities which afford us no specific rule, by which to test any 
particular case. 

"Niijtwithstanding the universality of the expressions used in the books on 
this subject, there is and must be, in truth and justice, a limit to this ac- 
tion. It cannot be that every person having a legal demand and a right 
of action against a third person is at liberty to abandon his suit against 
such person, and, by a suit against me for money had and received, compel 
me to litigate with him and establish my right to moneys I may have re- 
ceived from his debtor." 

And further on in his opinion, after analyzing some English cases, 

he adds: 

"Stryker's right to recover in this suit, if he has any such right, is not 
because the sheriff paid the money voluntarily to the defendants, nor be- 
cause they had no right to it in fact; but because they in fact, or by im- 
plication of law, received it for Stryker. That the sheriff did not pay the 
money to them, for Stryker, he expressly testifies; not did they profess so 
to receive it, but, on the contrary, claimed it as their own. If then the law 
can raise any Implication that the defendant received the money to and for 
the use of Stryker, it must be on the ground that they practiced a fraud on 
the sheriff. But I cannot well perceive how a fraud on one man can inure to 
the benefit of another; or how a fraud practiced on the sheriff can raise 
a promise to pay money to the plaintiff. If, indeed, the money had been 
paid to Stryker, and left by him in a bag, or purse, with the sheriff for 
safe-keeping, and the defendants had got possession of it by falsehood and 
misrepresentation, then it would have been a fraud on the plaintiff; it would 
have been his money, and he might have pursued it in this form of action. 
But, however unfair towards the sheriff the conduct of the defendants has 
been, they did not thereby get Stryker's money. They got Jones' money, 
and ex aequo et bono they ought not to retain it from him. They are bound 
by the ties of natural justice and equity to refund it to him. And, in his 
favor, the law considers it, in their hands, as money received by them to 
his use — ^not to the use of any other person. The money that Jones paid 
to Sergeant and Harris was no more Stryker's money than it was the money 
of any other creditor of Jones. ♦ ♦ • i think all the cases relied upon 
are such as go upon the plaintiff's title to the specific fund, or where, the 
third person having lawfully paid over the money, the plaintiff has no rem- 
edy against him ; and this I thin^ will, be found to be the true criterion in 
such cases." 

The foregoing case was cited and followed in Nolan v. Manton, 
46 N. J, Law, 231, 50 Api. Rep. 403; Westcott v. Sharp, 50 N. J. 
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Law, 392, 13 Atl. 243. In Gary v. Curtis, 3 How. 236, at page 247 
(11 L. Ed. 576), Mr. Justice Daniel, speaking of the form of action 
under consideration says : 

''Another principle held to be fundamental to this action is this: That there 
must exist a privity between the plaintiff and defendant, something on which 
an obligation, an engagement, a promise from the latter to the former, can 
be implied, for if such implication be excluded from the relation between the 
parties by positive law, or by inevitable legal intendment, every foundation 
for the promise and of the action upon it is destroyed, for none can be pre- 
sumed or permitted to promise what either law or reason does not warrant 
or may actually forbid." 

As has already been ssdd, the moneys sued for in the case at bar 
were never the property of the plaintiff, and were not received for 
him or to his use. The agreement did not make them his property, 
but rather fixed the amount of wages which he should from time to 
time receive. The moneys the corporation earned were its property 
until the directors had converted them into dividends, when they be- 
came the property of the stockholders. King v. Paterson, etc., R. 
Co., 29 N. J. Law, 82, s. c. 29 N. J. Law, 504. 

The first count of the declaration will, accordingly, be stricken out. 
It sets up no cause of action against the defendant 



UNITED STATES V. CITY OF TIFFIN et aL 

(Orcuit Court, N. D. Ohio, W. D. September 28, 191L) 

No. 2,269. 

EinifKifT DouATN (I 47*) — Condkicnation Prockedingb--Bight8 of Gbnssaz. 
Government. 

The rule that land in public use cannot be taken for another and in- 
consistent public use under general legislative power of condemnation, 
but that the right must appear, to seize the particular property, by ex- 
press provision directed toward the special property, in some pertinent 
lef^slation or be the inevitable Implication arising from such legislation, 
dues not apply to a proceeding by the United States to condemn a por- 
tion of a public alley for a post office site; the comparative importance 
of the contending public uses under such circumstances being a matter 
for judicial determination. 

TFd. Note. — For other cases, see Eminent Domain, Cent Dig. it 107* 
120; Dec. Dig. | 47.* 

Nature and extent of power of United States to condemn property for 
public use, see note to Tovm of Nahant v. United States, 70 C. C. A. 
653.] 

Proceedings by the United States against the City of Tiffin and oth- 
ers to condemn a portion of a public alley for a post ofiice site. On de- 
murrer to petition. Overruled. 

U. G. Denman, Dist. Atty., for United States. 

E. G. Staley and Willis Bacon, for defendant City of Tiffin. 

KILLITS, District Judge. This is an action to condemn a portion 
of a public alley in the city of Tiffin for a post office site. The govern- 

•For oth«r esses see same topic ft S numbsb in Deo. ft Am. Digs. 1907 to d&te, ft Re|i*r Indezee 
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tnent in its petition recites the organization of the municipality of Tif- 
fin, the dedication to the city of the plotted ground of which this alley 
is a part, the fact that by act of Congress the Secretary of the Treasury 
was authorized and directed to acquire by purchase, condemnation, or 
otherwise a site in said city for a post office, and that under the laws 
of the United States the Secretary of the Treasury had determined 
that the land in question was necessary to such a site, the action hav- 
ing been brought in conformity to the provisions of Act Aug. 1, 1888, c. 
728, 25 Stat. 357 (U. S. Comp. St. 1901, p. 2516), the manner of plead- 
ing, as provided by that act, following the laws of Ohio in such case. 
The abutting landowners, who appear from the petition to have a spe- 
cial interest in the alley in question, have not demurred, but have an- 
swered, waiving all claims to the maintenance of the alley. The city 
of Tiffin demurs to the petition on .the grounds, among others, that 
there is no jurisdiction in the court, that the plaintiff has no legal ca- 
pacity to sue in this action, and that the amended petition does not 
state facts sufficient to constitute a cause of action. 

The whole contention, and the only question argued, is that neither an 
act of Congress nor an act of the Legislature has expressly authorized 
the condemnation of this plot of ground already dedicated to public use, 
and the only proposition offered in support of the demurrer is the 
rule that land in public use cannot be taken for another and inconsistent 
public use under general legislative power of condemnation, but the 
right must appear, to seize this particular property, by express provision 
directed toward the special property, in some pertinent legislation or 
be the inevitable implication arising from such special legislation. This 
rule is established and the numerous authorities which support it are 
collated in a note on page 614 of 15 Cyc. The attempt to apply the rule, 
however, in this case ignores the difference in status between the Unit- 
ed States in its relation to lands sought to be devoted to public use and 
theparties attempting to condemn in^the cases giving rise to the rule. 

The United States has paramount authority in the matter of taking 
any property within its borders for those public uses which are *vithin 
the constitutional reservations to the general government. Its rights in 
this behalf are inherent in its sovereignty, and are prior to constitutions 
and statutes. The Constitution does not operate to create this right, 
but only to limit its exercise to certain objects. The several states for 
their own administrative purposes within their own borders hold au- 
thority of the same generally broad and extraconstitutional nature. 
The principle of strict construction of either the nature or extent of this 
right applies to neither sovereignty for the reason that such right is a 
very part of the sovereignty itself, existing from the beginning. This 
does not mean, however, that no power may intervene to prevent arbi- 
trary acti6n, for such power certainly abides with the courts. 

The rule offered in behalf of the city of Tiffin, on the other hand, is 
one which is the fruit of the application of the doctrine of strict con- 
struction of the power to invoke the principle of eminent domain grant- 
ed by the Legislature to inferior public administrative corporations 
and to combinations of individuals who are engaging for their own 
profit in a public service. Because obligations for the public benefit are 
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imposed upon municipal and public service corporations in the adminis- 
tration and conduct of their affairs, to them is delegated this attribute 
of sovereignty, which they can exercise only within the express provi- 
sion of the legislative delegation strictly construed. 

An examination of the cases which support the rule in question 
shows that in each in which the right to condemn was denied the at- 
tempting condemnor was a municipal or a private public service corpo- 
ration, which was vanquished by the application in this particular sense 
of the general principle that the legislative grant to it of a right to con- 
demn must be strictly construed. No authority is shown, either in the 
briefs or in our own researches, in which the rule is applied against the 
sovereignty which it was established to protect. The Legislature, speak- 
ing the voice of paramount authority over all property, private as well 
as public, may, it is conceded, authorize the submission of property al- 
ready in the public use to another public use, even when the conflicting 
public uses are those exercised by private public service corporations, 
if it specially determines upon such a course by particular legislation, 
and the rule invoked but operates to hold this right in the sovereign 
power until it clearly appears to have been given to some creature of 
the sovereignty, such as a municipal or public service corporation. The 
rule, having existence only to protect the sovereign power against its 
creatures, plainly, we think, may not consistently 1^ offered to obstruct 
the supreme authority in the exercise of its administrative and sover- 
eign functions. 

The petition in this case, as required by the Ohio practice, to which 
it is required to conform by the federal statutes above cited, shows a 
plat of the property sought to be condemned. The record, as we have 
said, suggests that the abutting owners who have a special interest in 
the maintenance of the alley are yielding their claims to the govern- 
ment. The city of Tiffin, then, stands here objecting, to protect the gen- 
eral and indefinite right of the public to the use of this alley. The plat 
shows that the blocking of the alley will not, in fact, deprive any resi- 
dent of the city of Tiffin of any very material right, as his means of ac- 
cess to all the surrounding territory will be but slightly inconvenienced 
thereby. These facts, to be sure, have nothing to do with the decision 
of the legal question, but we take them up as illustrative of the ab- 
surd extent to which the rule, if it were applicable, could be enforced. 
Assuming the rule is applicable, then the government, after Congress 
had passed the necessary general legislation to establish a post office in 
this particular city, and the Secretary of the Treasury had exercised 
the semijudicial function cast upon him by law to determine the neces- 
sity of any particular plot of ground and had selected this strip of* al- 
ley, the maintenance of which is of very slight consequence to the city 
of Tiffin at large, would be compelled to await a session of Congress 
and reopen the whole matter for the purpose of getting an act passed 
specially designating this alley as one of the component parts of the 
site. It seems to us the statement of that proposition is all that is nec- 
essary to prove that the sovereign power ought not to be so hampered, 
and that the rule, having its birth in a jealousy for the rights of sover- 
eignty, should not be extended to embarrass the object of its service. 
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We believe that all there is in this case is for a determination by ja- 
dicial consideration of the comparative importance of the contending 
public uses involving this plot of ground (In re Certain Land in Law- 
rence [D. C] 119 Fed. 453), and that the demurrer should be over- 
ruled, with exceptions. 



THE MENOMINBa 

(District Gonrt, E. D. Pennsylyania. Jnne 30, 1911.) 

No. 64. 

CoixisiON (S 94*) — Oyebtakino Vessei.s— Fault ot Overtaken VesseIm 

A collision occurred on the Delaware river in the daytime between the 
steamships Caprivi and Menominee, both passing up. The Gaprivl was in 
the lead and about on the range, when the Menominee, which was the 
larger and faster vessel, then about 1,000 feet behind and on a parallel 
course 800 feet east of the range, signaled her intention to pass to the 
starboard of the Caprlvl, which was at once assented to. A short distance 
above where the collision occurred it was necessary to change to the star- 
board 1% points to a new range, and it apx)eared from the evidence that 
the Caprivi made the turn too soon, crowding the Menominee to the edge 
of the channel, where the collision occurred, though she made all efforts 
to prevent it. Held, that it was due solely to such fault of the Caprivi ; 
the passing by an overtaking vessel at that point being a proper maneu- 
ver, and which should have been executed without danger. 

[Ed. Note. — For other cases, see Collision. Cent. Dig. §§ 197^199 ; Dec. 
Dig. § 94.* 

Collision with overtaking vessels, see note to The Rebecca, 60 O. O. A. 
254.] 

In Admiralty. Suit for collision by Anders Holtung, master of the 
steamship Caprivi against the steamship Menominee. Decree for re- 
spondent. 

Henry R. Edmunds, for libelant 
H. Alan Dawson, for respondent 

J. B. McPHERSON, District Judge. About 9 o'clock in the morn- 
ing of March 18, 1907, a collision occurred in the river Delaware, 
not far above Wilmington creek, between the British steamship 
Menominee and the Norwegian steamship Caprivi, both on the way up 
the river to Philadelphia. The tide was about the last of the ebb, the 
day was fair, the wind was too light to be a factor, and no other 
vessel was near. The place of the collision was near the red spar 
buoy — then No. 28, now S 2 B — ^that marks the eastern edge of the 
channel, and is about 300 feet cast of the Cherry Island range. The 
buoy is at the turn from this range to the Bellevue range, the neces- 
sary change of course being to eastward, or starboard, about a point 
and a half. Both vessels were proceeding on tiie same course, and the 
collision occurred while the Menominee was trying to pass the Caprivi. 
On both ranges the channel is near the western, or Delaware, shore. 
Below the buoy the width is 600 feet, perhaps a little more, and above 

•For oth«r cases sm same topic ft S unnamR In Dec. ft Am. Digs. 1M7 to daU. ft Rep'r Indexes 
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the buoy it is at least 1,000 feet, the depth at low tide being 30 feet 
A vessel about to round the buoy should not pass close to it, but 
should continue upon the Cherry Island ran|^e for some distance above 
the buoy before making the turn. This is the proper course, and 
there are space and depth enough to make it safe. In March, 1907, 
the Bellevue range was marked only by buoys. 

The Menominee is 475 feet long, 52 feet 3 inches beam, of 4,441 
tons net register, and .was drawing about 22 feet 6 inches aft and about 
15 feet 6 inches forward. On her bridge were- a licensed and com* 
petent pilot, her master, the senior second officer, the third officer and 
a quartermaster at the wheel. A lookout was in the crow's nest on the 
foremast forward of the bridge. The Caprivi is 315 feet long, 40 feet 
6 inches beam, of about 1,800 tons net register, and was drawing 23 
feet 3 inches. Her bridge was occupied by a licensed and competent 
pilot, and by her chief officer and the man at the wheel. Her master 
was aft in his cabin until a- few minutes before the collision. At that 
time he came out upon the poop and afterwards went upon the bridge. 
Before the attempt to pass, both vessels were practically on the 
Ch«rry. Island range. The Menominee was the faster boat, and was 
coming at the rate of 10 to 12 miles an hour through the water, 
while the speed of the Caprivi was not more than 8 or 8j4 miles. 
There is some dispute whether. more than one passing signal was 
given. I do not regard the fact as vitally important, but I believe 
it to be true that the Menominee gave two signals; the first, when 
she was about a mile astern, and the second, when she was about 
1,000 feet astern. I do not believe the first signal was heard, or (if 
heard) was understood or replied to, by the Caprivi; but the dispute 
I think is not important, for undoubtedly the second signal was heard 
and assented to, and there were then time and room enough to permit 
the maneuver to be executed in safety. On both occasions the Menom- 
inee blew a single blast — indicating the intention to pass to starboard — 
and to the second blast the Caprivi promptly agreed. But, after the 
Menominee had given the first signal — ^whether it was heard, or not — 
she altered her course immediately, putting her helm to port and 
moving over to the starboard or eastern edge of the channel. Shortly 
afterward and as a result of this change, she and the Caprivi were 
on parallel courses, the Caprivi being a little to the westward of 
the Cherry Island range, and the Menominee being of course still 
astern, but probably 300 feet to starboard, or eastward. At all 
events, she was well over to the eastern edge of the channel. If 
tlie Caprivi had heard the signal and had desired to change her posi- 
tion, she could easily have gone at least 100 feet further to port in 
the channel, but, as already stated, she either did not hear or did 
not understand the signal, and in any event she cannot be blamed for 
observing the rules and keeping her course at this time. Upon these 
parallel courses the Menominee overhauled the Caprivi, until the former 
was about 1,000 feet astern of the latter, when the second signal was 
given and answered. This is the critical moment to which attention is 
particularly to be directed. As I read the testimony, there was no 
reason then to anticipate any danger in passing. It was only neces- 
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sary that each vessel should hold its course, for it is clear, I think, 
that each had room enough and depth enough to hold it and to make 
the turn around the buoy in safety. But the Caprivi did not continue 
to hold her course as she was bound to do. For some reason that is 
not satisfactorily explained, she began to swing to starboard, and, 
although the Menominee promptly took every measure that was then 
possible, putting her helm hard-a-port and her engines full speed 
astern, the collision could not be avoided. Under her port helm the 
Menominee reached the verge of navigable water, and could go no 
further to starboard. Her way was measurably stopped, but she 
was still moving ahead under momentum when the vessels came to- 
gethe;-, and the bluff of her port bow came into contact with the star- 
board quarter of the Caprivi, about 50 feet from the stem, and scraped 
the Caprivi's side about as far as the bridge, thus doing the damage 
complained of. The blow was glancing, and the Menominee suffered 
no damage. No assistance was needed by the Caprivi, and both vessels 
proceeded to Philadelphia without delay. 

The fault charged against the Menominee is that she tried to pass 
too close, and that the vessels were drawn together by suction. In 
my opinion the evidence does not support this contention. On the 
contrary, I agree with the Menominee's argument that the collision 
was due solely to the Caprivi's change of course, which crowded the 
Menominee out of the channel, and brought the accident about. Short- 
ly before the collision the vessels were on parallel courses about 300 
feet apart. This is ample space for the customary maneuver between 
such vessels at this or any similar point in the river, and the channel 
here easily allows this space to be maintained. As it seems to me, 
the probable cause of the collision was the Caprivi's -hasty desire 
to turn buoy 28 in order to get upon the range immediately above. 
This explains adequately what happened, and no other theory is in 
accord with the decided weight of the evidence. It is much to be 
regretted that the man who was steering the Caprivi was not pro- 
duced. I do not suggest that the libelant is at fault in not calling 
him. I accept the reason that is offered for his absence; but no 
one can read the testimony without feeling that a gap now exists 
that he might perhaps have been able to close. If he made a mistake, 
either in understanding or in carrying out his orders, much would 
be clear that is now perhaps in some doubt; and it is impossible to 
deny that his absence lends some weight to the inference that he 
himself may have been at fault. But, leaving the helmsman out of 
view, it is I think proved beyond reasonable question that the col- 
lision took place near the buoy, but south of it; and (whatever the 
cause may have been) the Caprivi had no business to be on the 
eastern edge of the channel at this time. Her place then was at least 
on the range, 300 feet to the westward, and, if she had been there, 
the collision would have been impossible. Her fault is primary and 
sufficiently accounts for the disaster. I am unable to discover any 
contributory fault on the part of the respondent. 

No legal question seems to be involved. The inland rules are clear. 
It was lawful to pass at this point. The Menominee had the burden 
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of the maneuver and was bound to keep out of the Caprivi's way ; but 
the Caprivi was equally bound to obey the rules and hold her course. 
Having failed to hold it, she lost her privileged position and became 
the wrongdoer. 
A decree may be entered dismissing the libel, with costs. 



THADDBUS DAVIDS CO. T. DAVIDS et al 

(Glrcait Court, S. D. New York. Jane 22, 1911.) 

L Tbade-Mabks and Tbadb-Naiocs (| 45*) — ^Naices— Rights Acqttibxd bt 
Rkgistbation— Personal Names. 

Under the trade-mark act (Act Feb. 20, 1005, c. 602, ( 6, 83 Stat 725 
[U. S. Comp. St Supp. 1900, p. 1278]), which permits the re^tratton of 
"any mark • • • which was In actual- and exclusive use as a trade- 
mark of the applicant or his predecessors from whom he derived title 
for ten years next preceding the passage of this act/' any snch mark, 
although, as in case of a proper naihe, it could not hay« been the subject 
of a common-law trade-mark, becomes a valid trade-mark on its registra- 
tion, and is entitled to the same kind and extent of protection as would 
be accorded to any other trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. S 53; Dec. Dig. | 45.* 

Bight to use one's own name as trade-mark or trade-name, see notes to 
R. W. Rogers Co. v. Wm. Rogers Mfg. Co., 17 O. C. A. 679 ; Kathreiner's 
Malzkaffee Fabrlken Mlt Beschraenkter Haftung v. Pastor Knelpp Med- 
icine Co., 27 C. a A. 857.] 

2. Tkade-Mabks and Trade-Names « 63*)— Names— Inihbingement— What 

CONSTTTUTES. 

Infringement of a trade-mark is the use by defendant for trading pur- 
poses, and In connection with goods of the kind as to which complain- 
ant's exclusive right exists of a mark identical with complainant's or 
colorably resembling it, although the wrongful imitation need not be ex- 
act or perfect, but may be limited or partial. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Coit 
Dig. I 61; Dec. Dig. § 53.*] 

8. Tsadb-Mabks and Tbade-Names (§ 59*)— Names— Infringement— Injunc- 
tion. 

A complainant which by registration had acquired the exclusive right 
to use the name "Davids" as a t'rade-mark for inks held entitled to an 
injunction to restrain a competing manufacturer from using the name 
"Davids Manufacturing Company," or the word "Davids" displayed at 
the top of their labels. 

[Ed. Note.— For other cases, see Trade-Marks and Tirade-Names, C«it. 
Dig. |§ 68-72 ; Dec. Dig. § 59.*] 

In Equity. Suit by the Thaddeus Davids Company against Coft- 
landt I. Davids and others, trading as the Davids Manufacturing Com- 
pany. On final hearing. Decree for complainant 

See, also, 178 Fed.- 801, 102. C C. A. 249. 

Mr. Preble, for complainant. 
Mr. Newell, for defendants. 

*For oUier cases see same topic ft S number In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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HOUGH, District Judge. The bill herein is in the main for in- 
fringement of complainant's registered trade-mark "Davids" as ap- 
plied to "writing inks of all varieties, hectograph ink, showcard in- 
delible and stamping ink and stamp-pads." United with this cause 
of action, however, are allegations of "unfair and unlawful com- 
petition on the part of defendants," although all parties to the litiga- 
tion are residents of this state and district. It is therefore necessary 
to dismiss from consideration all allegations and evidence relating 
to unfair competition, and to regard the matter hot only as one of 
trade-mark law alone (National Casket Co. v. New York & Brooklyn 
Casket Co. [C. C] 185 Fed. 533), but as a trade-mark case in which 
jurisdiction depends solely on registration under the act of February 
20, 1905. 

[1] A demurrer herein was before the Circuit Court of Appeals 
in 178 Fed. 801, 102 C. C. A. 249. The bill of complaint is there 
sufficiently summarized. The scope of that decision is vitally im- 
portant now that the cause has come on for hearing upon evidence. 

It is understood that, that decision held that "Davids," being the 
name of the founder of complainant's business, could not be "a valid 
common-law trade-mark," but it might be a "mark used as a trade- 
mark," and might therefore be registered under section 5 of the 
trade-mark act of February 20, 1905. It was also declared that the 
act made "a mark actually and exclusively used for the requisite 
period (ten years) entitled to registration as a trade-mark," - and, 
finally, it was asserted that, if it be "entitled to registration, it is en- 
titled to protection." It is not declared that the "mark" which is an 
invalid common-law trade-mark shall be entitled to protection only 
as a mark; but it is said that "we are unable to appreciate the dis- 
tinction sought to be drawn by the defendant between the right to 
register a trade-mark and the right to protect it." It follows from 
the language of the higher court that, since the "mark" may be 
registered as a trade-mark and is entitled to protection, it is entitled 
to protection as a trade-mark, which is equivalent to saying that 
it becomes a valid trade-mark by registration. This seems to be the 
congressional intention, for section 5 was amended on* February 18, 
1911 (Act Feb. 18, 1911, c. 113, 36 Stat. 919), by adding the proviso 
"that nothing herein shall prevent the registration of a trade-mark 
otherwise registerable because of its being the name of the applicant 
or a portion thereof"; and it is also important that the original act 
in section 29 declares that: 

**The term 'trade-mark' Includes any mark which is entitled to registration 
under the terms of this Act and whether registered or not and a trade-mark 
shall be deemed to be 'afDxed' to 4n article when it is placed in any manner 
in or upon either the article itself or the receptacle or package or upon the 
envelope or other thing in, by, or with which the goods are packed or Inclosed 
or otherwise prepared for sale or distribution." 

The question presented by this litigation is therefore this : To what 
measure of relief is one entitled who owns as a valid trade-mark a 
word which before registration under the statute he could not protect 
at law, without invoking the doctrine of unfair competition? It is 
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to be regretted that sharp distinction was ever drawn between that 
trespass on property rights called trade-mark infringement, and the 
exactly similar trespass commonly spoken of as unfair competition, 
but since the distinction has not only become well known, but been 
made a basis for limiting jurisdiction, it is necessary here to find in- 
fringement of trade-mark according to strict rules, if complainant is 
to be entitled to any relief. 

[2] Trade-mark infringement is the use by defendant for trading 
purposes, and in connection with goods of the kind as to which 
complainant's exclusive right exists, pf a mark identical with com- 
plainant's, or colorably resembling it. The wrongful imitation need 
not be exact or perfect, but may be limited or partial. McLean v. 
Fleming, 96 U. S. 245, 24 L. Ed. 828; Saxlehner v. Eisner, etc., Co., 
179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60. Within these familiar 
rules, it would seem that any use of the word "Davids" in connection 
with inks would be infringement, and very interesting questions 
would arise did the bill seek to enjoin any and every use of de- 
fendants' own names in conjunction with the manufacture of an 
article which is free for all. The bill, however, asks only that de- 
fendants be enjoined from the use of complainant's trade-mark in 
their trade name of "Davids Manufacturing Company," and also 
from the use of the word "Davids" at the top of their labels in con- 
nection with the business of making and selling inks, etc. 

[3] Since it has been held that a proper name can under the cir- 
cumstances here existing become a valid trade-mark, then such trade- 
mark must receive the same kind and extent of protection as would 
be accorded to an arbitrary or fanciful name selected for euphony 
or quaintness, and associated with a particular kind of goods made 
by a particular person. Thus if complainant's trade-mark were not 
"Davids," but "Davyne" (an actual word at present wholly unrelated 
to ink), defendants would plainly not be permitted to sell, advertise, 
or mark inks as those of the "Dav3me Manufacturing Company," 
nor to use the word "Davyne" prominently upon their labels. Un- 
doubtedly this statute as construed limits some rights heretofore 
thought to have been secured to all men in respect of the use of 
their own names, yet such in my judgment is the logical result of the 
decision first referred to, and the legislative intent as shown by recent 
amendment. The evidence herein conclusively shows that defendants 
do display the word "Davids" very prominently at the top of their 
labels and elsewhere, and transact all their business under the trade 
name of "Davids Manufacturing Company." 

From these acts (in relation to inks) let them be restrained accord- 
ing to the prayer of the bill, which is for an injunction only and not 
for an accounting. 
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ACKER et al. v. CHARLESTON & W. a RT. 00. 

(Circuit Court, D. South C&rollna. September 12, 1911.y 

Removal of C&ubbs <§ 107*) — ^Remand to State CouBl^— Docket Feb. 

On remand of a cause erroneously removed to a federal court, tlie Cir- 
cuit Court clerk Is entitled to tax a docket fee of $10, under Rev. St. i 
824 (U. S. Comp. St 1901, p. «32), authorizing the clerk to tax a docket 
fee of such amount In an action at law when Judgment 1b rendered with- 
out a jury. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. i 234; 
Dec. Dig. I 107.*] 

At Law. Action by J. P. Acker and others, as administrators of 
W. F. Acker, deceased, against the Charleston & Western Carolina 
Railway Company. On appeal from a taxation of costs by the clerk 
on remand of costs to the state court. Taxation approved. 

Thurmond & Timmerman, for plaintiffs. 

F. Barron Grier and W. C. Cothran, for defendant 

SMITH, District Judge. This matter comes up on an appeal from 
a taxation of costs by the clerk and by agreement of counsel is sub- 
mitted on written arguments. An action at law was brought in the 
state court by the plaintiffs against the defendant for damages for in- 
juries, resulting in death, inflicted upon W. F. Acker, deceased, by 
reason of the negligence of the defendant, the railway company, in 
the management of its trains. The railway company, defendant, filed 
a petition for removal of the cause to this court on the ground that it 
was a suit at law of a civil nature arising under the laws of the United 
States. The transcript having been filed, a motion was made to re- 
mand, and after full hearing the court ordered the cause remanded, 
with costs in favor of the plaintiffs. The clerk has taxed the costs, 
and included therein a docket fee of $10, allowed under the provisions 
of section 824, Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 632), for a case at law when judgment is rendered without 
a jury. 

The exact question was decided by the late Judge Simonton, then 
one of the Circuit Judges for this district, sitting in this court in the 
case of Riser v. Southern Ry. Co. et al, 116 Fed. 1014. That deci- 
sion settled the practice in this court at the time, and I see no reason 
for not holding it to control the present case. It is therefore adjudged 
that the docket fee of $10 allowed by the clerk in his taxation be ap- 
proved. 

•For otber etmm m— tame topic ft S NxncBBB in D«o. ft Am. Dlgi. 1907 tb d&t^ ft Rop'r Iadex«f 
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I«EECT V. UNITED STAflES. 

(Olrcalt Court of Appeals, Eighth Circuit September 18, 191L) 

No. 8,507. 

Indians (§ 13*)— Indian Lands— Additional Axxotubnt— Tdcbeb Resebvs. 
Where complalDant, a Chippewa Indian, having receiyed an allotment 
in the White Earth reservation, was entitled to an additional allotment 
under Act April 28, 1904, c. 1786, 83 Stat 539, and In 1907 selected and 
applied for 80 acres out of a certain township in satisfaction of her 
dalm, the Interior Department had no authority to decline her applica* 
tion on the ground that such section had been reserved as a sawmill re- 
serve to furnish lumber with which to construct houses for Mllle Lac 
Indians removing to the White Earth reservation, according to the gov- 
ernment's agreement of August 80, 1902, to build houses on lands allotted 
to the Mille Lac Indians in order to Induce them to remove to such res- 
ervation ; there being no statutory authority authorizing the withdrawal 
of reservation lands, otherwise subject to entry, for that purpose. 

[Ed. Note.— For other cases, see Indians, Cent Dig. | 30; Dec. Dig. I 
13.*] 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Suit by Jane Leccy against the United States to recover an addi- 
tional allotment in the White Earth reservation. From a judgment 
overruling plaintiff's motion for judgment on the pleadings and dis- 
missing t^e billy she appeals. Reversed, with directions. 

George B. Edgerton (Edgerton & Edgerton, on the brief), for ap- 
pellant. 
Charles C. Houpt, U. S. Atty. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge, 

SMITH, Circuit Judge. The complainant, an Indian, has all her 
life been a member of the band of Chippewa of the Mississippi and 
has all her time resided on the White Earth Indian reservation in 
Minnesota as created by the treaty, proclaimed April 18, 1867. She 
received an allotment of 80 acres upon this reservation. There is no 
dispute that she was entitled to an additional allotment of 80 acres 
under the act to provide allotments to Indians on the White Earth 
reservation is Minnesota of April 28, 1904. 33 Stat. 539, c 1786. 
In 1907 she selected and applied for the E. % of the N. W. % of 
section 24 in township 143, range 39, in satisfaction of her claim. Her 
application was ultimately denied, and she brings this action to secure 
the allotment to her of the land described under Act Feb. 6, 1901, 
c. 217, 31 Stat. 760, entitled "An act amending the act of August 
fifteenth, eighteen hundred and ninety- four, entitled 'An act making 
appropriations for current and contingent expenses of the Indian De- 
partment and fulfilling treaties and stipulations with various Indian 
tribes for th6 fiscal year ending June thirtieth, eighteen hundred and 
ninety-five,' and for other purposes." 

•For otiier casei lee 8«m« topic ft 8 nvmbbb In Dec & Am. DIgi. 1907 to d&te, & Rep'r Ind«zM 
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The land in question was and is chiefly valuable for pine timber 
growing thereon. Under the general allotment law of February 8, 
1887 (24 Stat. 388, c. 119), and the act of January 14, 1889 (25 Stat. 
642, c. 24), allotments were to be made on lands "advantageous for 
agricultural and grazing purposes." The Interior Department held 
that land chiefly valuable for the timber growing thereon did not come 
within the description of lands advantageous for agricultural and 
grazing purposes and therefore excluded such lands from allotment. 
The act of April 28, 1904 (33 Stat. 539, c 1786), commonly known as 
the "Steenerson Act," abrogated this limitation. United States v. 
Fairbanks, 171 Fed. 337, 96 C. C. A. 229. In the Indian appropria- 
tion law passed May 27, 1902 (32 Stat. 24S,c. 888), Congress au- 
thorized the Indians on the Mille Lac reservation in Minnesota to re- 
move to the White Earth reservation, conferred upon them the right 
to allotments there, and appropriated $40,000 to compensate them for 
the improvements they had upon the Mille Lac reservation. Under 
this authority a large number of them moved to the White Earth 
reservation. 

The government in its answer sets up the act of May 27, 1902, with 
reference to the removal of the Indians from the Mille Lac reserva- 
tion, and alleges: That for the purpose of obtaining the consent of 
said Indians to the acceptance of the amount appropriated in payment 
for their improvements, and to secure their removal to said White 
Earth reservation, James McLaughlin, United States Indian inspector, 
and Simon Michelet, United States Indian agent of said White Earth 
Indian reservation, by authority and direction of the Secretary of 
the Interior, entered into a certain agreement with said Indians dated 
August 30, 1902, which, among other stipulations, contained a prom- 
ise and agreement made to said Indians whereby the United States 
undertook to construct and erect suitable dwelling houses upon all 
allotments which said removal Mille Lac Indians might thereafter 
select on said White Earth Indian reservation. That said promise to 
so provide and erect said dwelling houses for said Indians was so 
made as an additional inducement to their removal to said White 
Earth reservation. That thereafter, and long prior to the attempted 
selection of said lands as an allotment, the said Simon Michelet, as 
agent of said White Earth Indian reservation, set apart section 24, 
with other lands, as and for a sawmill reserve, and by that means 
reserved said section with others from allotment purposes. That the 
withdrawal of said section 24, with other land«, from allotment pur- 
poses, and the establishment of the same as a sawmill reserve, was 
duly approved by the Secretary of the Interior, and thereafter said 
sawmill reserve was held and treated by the Secretary of the Interior 
as lands specially set apart and devoted to the needs of the Indian 
service, and to provide the necessary lumber and material for the 
erection of dwelling houses for removal Mille Lac Indians in fulfill- 
ment of the provisions of the agreement of August 30,. 1902. That 
all the land embraced in said sawmill reserve, including said section 
24, was at the time of the withdrawal thereof covered with valuable 
pine timber, and that the land described in the complaint is a portion 
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of said sawmill reserve, contains a valuable growth of pine timber, 
which is necessary for the use of the Indians and of the officials of 
the Indian Office and for the dwellings of said Mille Lac removal In- 
dians as aforesaid. Defendant further avers that the withdrawal of 
certain lands from allotment purposes is temporary, and is intended 
to cease when the timber thereon has served the purpose for which 
said withdrawal was originally made, and that in the opinion of the 
Secretary of the Interior it is still necessary to maintain such reserve 
for the uses and purposes before mentioned, and that the order here- 
tofore made establishing said reserve has been in no way revoked or 
modified. 

The complainant moved for judgment on the pleadings, and the 
motion was overruled, the plaintiff's bill dismissed, and she appeals. 

There is only one question in this case, and that is: Did the Indian 
agent or the Secretary of the Interior have any rightful authority to 
withdraw the land in question from allotment for the purposes set up 
in the answer. In Oakes v. United States, 172 Fed. 305, 97 C. C. A. 
139, the government in its answer set up that lands there in contro- 
versy had been set apart for allotment to Indians who might be re- 
moved from the Mille Lac reservation. That defense was abandoned, 
but it must not be confused with the defense here. There is no claim 
made that this land has been set apart for allotment to the Mille Lac 
Indians, but that the agents of the government, as an inducement not 
expressly authorized by the act of May 27, 1902, but by authority and 
direction of the Secretary of the Interior, made an agreement with 
the Mille Lac Indians that the United States would construct suitable 
dwelling houses upon all allotments made them on the White Earth 
reservation, and that the Indian agent at the White Earth reservation, 
who was one of the government aeents in tbe makine: of said agree- 
ment, set apart the section in which plaintiff seeks her allotment as 
a sawmill reserve and as a place from which to obtain timber among 
other purposes to build houses on other lands allotted or to be allot- 
ted to Indians from the Mille Lac reservation, and that the action of 
the Indian agent was approved by the Secretary of the Interior. 

The question is thus at once presented: What authority had the 
Indian agent or the Secretary of the Interior to withdraw section 24 
from allotment? If the original agreement of August 30, 1902, to 
build houses upon the lands allotted to the Mille Lac Indians, ought 
to be held binding upon the government, it doubtless has the ability to 
perform it, whether the timber upon the 80 acres in controversy is 
reserved or not. The following statutes are cited as conferring the 
authority attempted to be exercised: 

The general allotment act of February 8, 1887 (24 Stat. 388, c. 
119), and particular reliance is placed upon that portion of it which 
reads as follows : 

"Sec. 3. That the allotments provided for in this act shaU be made by spe- 
cial agents appointed by the President for such purpose, and the agents in 
charge of the respective reservations on which the allotments are directed 
to be made, nnder such rules and regulations as the Secretary of the Interior 
may from time to time prescribe, and shall be certified by such agents to the 
Commissioner of Indian Affairs, in dupUcate, one copy to be retained in the 
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Indian Office and the other to be transmitted to the Secretary of the Interior 
for his action, and to he deposited in the General Land Office." 

*'Sec. 6. That npon the approval of the allotments provided for In this act 
by the Secretary of the Interior, he shall cause patents to issue therefor in 
the names of the allottees." 

The provision in the act of January 14, 1889 (25 Stat. 642, c. 24), 
commonly known as the "Nelson Act," that the allotments therein 
provided for shall be "in conformity with the act of February eighth, 
eighteen hundred and eighty-seven." 

Section 441, Revised Statutes (U. S. Comp. St. 1901, p. 252) : 

'*The Secretary of the Interior is charged with the supervision of public 
business relating to the following subjects: « « « Third— The Indians." 

Section 463, Revised Statutes (U, S. Comp. St 1901, p. 262): 

''The Commissioner of Indian Affairs shall, under the direction of the Sec- 
retary of the Interior, and agreeably to such regulations as the President may 
prescribe, have the management of all Indian affairs, and of all matters aris- 
ing out of Indian relations." 

None of these provisions conferred the power claimed. It is not 
necessary to, coi^sider whether the provisions in the general allotment 
law quoted control allotments imder the act of April 28, 1904. It is 
true, if this law applies, allotments must be "made under such rules 
and regulations as the Secretary of the Interior may from time to time 
prescribe." 

The power of Congress over the whole subject of our relations to 
the Indians is plenary. Lone Wolf v. Hitchcock, 187 U. S. 553, 23 
Sup. Ct. 216, 47 L. Ed. 299. But it does not follow, because Con- 
gress makes a valid law and intrusts its execution to the head of an 
executive department, with power to make rules and regulations for 
its execution, that he is thereby clothed with plenary power to make 
such rules and regulations as would not aid in the execution of the 
law but nullify its provisions. In Williamson v. United States, 207 
U. S. 462, 28 Sup, Ct. 177 (52 L. Ed. 278), the Supreme Court said: 

**True it is that in the concluding portion of section 3 of the timber and 
stone act [Act June 3, 1878, c. 151, 20 Stat. 90 (U. S. Gomp. St 1901, p. 1546)] 
it is provided that 'effect shall be given to the foregoing provisions of this act 
by regulations to be prescribed by the Commissioner of the Greneral Land 
Office' ; but this power must in the nature of things be construed as author- 
izing the Commissioner of the General Land Office to adopt rules and regular 
tions for the enforcement of the statute, and cannot be held to have author- 
ized him, by such an exercise of power, to virtuaUy adopt rules and regula- 
tions destructive of rights which Ck)ngress had conferred.** 

Congress authorized the allotment of these lands, and if the Secre- 
tary of the Interior could under his authority withdraw a portion of 
them from allotment he could withdraw substantially all of them, if 
that seemed in his judgment best, and under the contention of the 
government he would be execilting an allotment law under rules and 
regulations prescribed, when in fact he nullified the law by withdraw- 
ing the very lands from allotment which Congress had authorized to 
be so distributed. The law was to be executed under, not nullified by, 
rules and regulations. 
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The power to withdraw the land in question cannot be found in 
the provision that allotments should be certified to the Secretary of 
the Interior for his action, in the one providing for his approval of 
allotments before patent, in section 441, R. S., diarging the Secretary 
of the Interior with supervision of the public business relating to the 
Indians, or in section 463, H. S., charging the Commissioner of In- 
dian Affairs under the Secretary of the Interior with the management 
of Indian affairs and matters arising out of Indian relations. If un- 
der any of these laws the Secretary of the Interior could withdraw 
lands from allotment, or upon his judgment that lands authorized to 
be allotted by Congress ought not to be allotted refuse to approve an 
allotment when submitted for action, the very statute under which this 
action was brought, and which was enacted after all the statutes re- 
lied on were passed, would be practically nullified. The act of Febru- 
ary 6, 1901 (31 Stat. 760, c 217), provides: 

'That aU persons who are in whole or in part of Indian blood or descent 
' who are entitled to an allotment of land nnder any law of Congress, or who 
claim to be so entitled to land nnder any allotment act or nnder any grant 
made by Congress, or who claim to have been unlawfully denied or excinded 
from any allotment or any parcel of land to which they claim to be law- 
fully entitled by virtne of any act of Congress, may commence and prosecute 
or defenct any action, suit or proceeding in relation to their right thereto in 
the proper Circuit Court of the United States ; and said Circuit Courts are 
hereby given jurisdiction to try and determine any action, suit or proceeding 
arising within their respective jurisdictions involving the right of any person, 
in whole or In part of Indian blood or descent, to any allotment of land un- 
der any law or treaty, (and in said suit the parties thereto shaU be the claim- 
ant as plaintiff and the United States as party def^dant).'' 

It is manifest that no Indian would have occasion to seek relief un- 
der this statute until his right had b^en denied by the Interior De- 
partment. It is certain that the purpose of this statute was to confer 
substantial rights upon Indian claimants, and yet it is insisted that, 
as allotments must be reported to the Secretaryof the Interior for his 
approval, the absence of his approval would defeat the suit, when, of 
course, no one would want to bring a suit if he had that approval. 

The claim of power under sections 441 and 463, R. S., is subject 
to the same criticism. Why authorize a suit, if either of the sections 
conferred upon the Secretary of the Interior or upon the Commis- 
sioner of Indian Affairs general authority conclusive on the courts? 
Certainly Congress did not mean to authorize the bringing of wholly 
futile actions. 

A strong argument is made tending to show that power should be 
vested in the President or some other officer of the government to 
withhold from allotment lands specially needed for use of the tribe 
as a whole, but such arguments should be addressed to Congress 
rather than to the courts. If such a law would be wise, that is no rea- 
son why an executive department should make one, or the courts sus- 
tain it in doing so. 

The case is reversed, with directions to the Circuit Court to set 
aside its former order, sustain the motion of the plaintiff, and enter 
a decree as prayed. • 
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Ex parte WING YOU, 

(Circuit Conrt of Appeals, NUitli Circuit September 5, 191L) 

No. 1,928. 

1. Habeas Cobpus (| 92*) — Chinese Depobtation Pboceediros— Soofs or 

iNQUntY. 

On a writ of habeas corpus to obtain the discharge of a Chinese person 
held under a deportation order, the court Is bound In limine to deter- 
mine whether the alien had In fact been denied a fiiir and Impartial 
hearing on his application to enter the United States, and, if not, the 
. court's jurisdiction Is at an end. 

[Ed. Note. — ^For other cases, see Habeas Corpus, Dea Dig. | 92.*] 

2. Aliens (f 32*)— Chinese. 

llev. St § 866 (U. S. Comp. St 1901, p. 664), provides that any Circuit 
Court, on application to it as a court of equity, may, according to the 
usages of chancery, direct depositions to be talien in perpetuam rei me- 
moriam, if they relate to any n^atters that may be cognizable in any 
court of the United States. Held, that where a Chinese person, going to ' 
China, applied to perpetuate testimony with reference to his citizenship, 
and under an order appointing a referee to take such testimony and on 
notice to the United States introduced evidence that he was an Amer- 
ican-bom citizen, and, tiled the same in the regular way, such depositions, 
not being talien to be used In any court of the United States, but before 
the immigration officer on the person's return from China, were not con- 
clusive on the United States of the fact of citizenship, and did not pre- 
vent such officers from denying entry, on the ground that the applicant 
was an alien Chinese person, not entitled to enter, established by other 
proof. 
[Ed. Note.— For other cases, see Aliens, Dec Dig. § 32.* 
What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. 0. A. 538.] 

Appeal from the Kstrict Court of the United States for the Noi-th- 
em Division of the Western District of Washington. 

Application of Chin* Leong for a writ of habeas corpus for Wing 
You. From an order discharging the latter from the custody of Ellis 
De Bruler, Immigration Commissioner, he appeals. Reversed, with 
directions to dismiss the writ. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst U. S. 
Atty., for appellant. 
Kerr & McCord, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge. The appellee, Wing You, a Chinese 
person, seeks admission to the United States as a returning native- 
bom citizen. He was denied admission after the usual investigation by 
the appellant, commissioner of immigration at Seattle, Wash. An 
appeal from the order of rejection was- taken to the Secretary of Com- 
merce and Labor, and after consideration the appeal was dismissed, 
and the order of rejection aflBrmed. While being detained at Seattle, 
his port of entry, awaiting deportation, in accordance with the order 

•For oUi«r casei lee lame topic it 9 numbbb in Doc' ft Am. Digi. 1907 to data, ft Rop'r Ind€Sio 



Digitized by 



Google 



BX PARTE WING TOU 295 

of the Secretary of Commerce and Labor, the appellee, Ihrotigh one 
Chin Leong, filed a petition in the United States District Court for 
the Western District of Washington, Northern Division, praying for 
a writ of habeas corpus, alleging, among other things, that Wing You 
was a native-bom citizen of the United States, and was entitled to ad- 
mission therein; that he had resided in the United States for some 
time prior to the 13th day of July, 1908, when he departed from the 
United States for the Empire of China; that before departing he 
made an application to the United States Circuit Court for the West- 
em District of Washington for an order permitting him to perpetuate 
the testimony of certain witnesses as to his citizenship and as to his 
birth in the United States; that an order permitting the taking of 
testimony touching his citizenship and his right to remain in and re- 
enter the United States was duly made and entered by said court, 
and notice of the time and place of the taking of such testimony was 
given the United States district attorney for the Western District of 
Washington; that testimony was taken before a United States com- 
missioner appointed for the purpose of taking such testimony, and that 
the United States attorney appeared at such hearing and cross-ex- 
amined the witnesses whom the said Wing You produced to testify 
as to his birth and citizenship ; that thereafter the testimony was taken 
and filed in said court, and said Wing You departed for China ; that 
on the 11th day of June, 1910, said Wing You arrived at the port of 
Seattle, and made application to enter the United States; that the 
commissioner of immigration at Seattle, in considering the application 
of Wing You to re-enter the United States, refused to take into con- 
sideration the testimony so perpetuated. It is further alleged that 
Wing You was not given a fair and impartial bearing on his applica- 
tion to re-enter the United States by the commissioner of immigration 
at Seattle, and other officers of the Bureau of Immigration of the De- 
partment of Commerce and Labor. 

Thereupon the writ of habeas corpus, as prayed for, was granted by 
the District Court. Thereafter the matter came up for hearing in 
open court, upon the petition for writ of habeas corpus and the an- 
swer and return of appellant thereto ; said answer and return includ- 
ing the record of the hearing before the Bureau of Immigration. 
Thereafter the court directed the discharge of Wing You from cus- 
tody. An order of discharge was signed and filed, from which order 
this appeal is taken. 

The order of discharge recites the proceedings taken in the admis- 
sion of the appellee into the United States in 1901, upon the claim that 
he was a native-born citizen of the United States and the son of a 
merchant then a resident of the United States; that the appellee re- 
mained in the United States until the year 1908, and desiring to visit 
his parents, then in China, he filed a petition in court, setting forth 
his citizenship in the United States and his desire to take testimony 
for the purpose of establishing his status as a native-born citizen and 
his right to re-enter the United States ; that his petition was referred 
to a commissioner of the court to take testimony, and testimony was 
thereupon taken in his behalf ; that an assistant United States attorney 
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appeared on behalf of the commissioner of immigration at Seattle and 
cross-examined the witnesses introduced on behalf of the appellee; 
that by such testimony it was established that appellee was a native- 
bom citizen of the United States; that after such testimony was 
taken it was extended and filed in court, and a certified copy thereof 
procured, and a photograph of the appellee was attached thereto for 
the purpose of identification; that such certified copy was delivered 
to the appellee, to be taken by him on his voyage to China, for the 
purpose of identification when he should return to the United States; 
that upon his return' the commissioner of immigration and local in- 
spector at Seattle refused to admit the appellee, or to accept the proofs 
and instrument of identification, and denied the appellee admission 
into the United States. The order further recites that by reason of the 
premises, and by reason of the proofs in the case that the appellee is 
a native-born citizen of the United States; that when he desired to 
leave the United States he treated the government with the greatest 
fairness, advising it of his purpose and affording it an opportunity to 
contest his proofs, if it saw fit to do so; and that the government 
was estopped to deny the said appellee admission or to question his 
status as a native-bom citizen of the United States. Wherefore it 
was ordered that the appellee should be discharged from the custody 
of the United States marshal, the officers of immigration, or any other 
person who might claim to have him in custody on behalf of the 
United States. 

[1] The first question the court was called upon to determine was 
whether the appellee had in fact been denied a fair and impartial hear- 
ing on his application to re-enter the United States. If not, the Cir- 
cuit Court could proceed no further. As said by the Supreme Court 
in Chin Yow v. United States, 208 U. S. 8, 13, 28 Sup. Ct 201, 203, 
52L. Ed. 369: 

"But nnlesa and until It is proved to the satisfaction of the judge that a 
hearing, properly so called, was denied, the merits of the case are not open, 
and, we may add, the denial of a hearing cannot be established by proving 
that the decision was wrong.** 

[2] The lower court did not pass upon this question, but in the 
order discharging the appellee from custody the court held that the 
testimony taken on behalf of the appellee upon his departure from the 
United States in 1908 established the fact that he was a native-bom 
citizen of the United States, and that, because the United States had 
the opportunity to try out that question then, it was estopped to deny 
the right of the appellee to be admitted into the United States, or 
question his status as a native-born citizen of the United States. 

We know of no law giving such effect to testimony of the character 
under consideration. The certificate of the United States commis- 
sioner before whom this testimony was taken is entitled, "In the Mat- 
ter of the Application of Wing You to Have Depositions Taken in 
Perpetuam Rei Memoriam," and recites that "the following deposi- 
tions were taken and proceedings had"; that Wing You, the appli- 
cant, William Morris, and C. D. Gaylord were called on behalf of the 
applicant, sworn and testified as recited in the depositions. It is fur- 
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ther recited that Mr. Newcomb, of Kerr & McCord, appeared as at- 
torney for Wing You, and Mr. Charles T. Hutson, assistant United 
States attorney, appeared for the United States. 

The taking of testimony by deposition is a creature of the statute. 
United States v. Horn Hing (D. C.)' 48 Fed. 635. We are not aware 
of any statute or rule of court authorizing the perpetuation of tes- 
timony for use in these summary proceedings before the officers of 
immigration. Section 866 of the Revised Statutes (U. S. Comp. St. 
1901, p. 664) provides that: 

''Any Clrcalt Court, upon application to it as a court of equity/ may, ac- 
cording to the usages of chancery, direct depositions to be taken in perpet- 
uam rei memorlam, if they relate to any matters that may be cognizable in 
any court of the United States." 

These depositions were not taken for the purpose of being used in 
any court of the United States, but before the officers of immigra- 
tion. But, further than this, we do not understand how such testi- 
mony, if admissible could bind the United States, or estop the officers 
of immigration from making the inquiries provided by law, and upon 
such inquiries determine whether the applicant was or was not to be 
admitted into the United States. There was no case pending in court 
when the depositions were taken involving any question as to the 
right of the appellee to be admitted into the United States, nor was 
there any case pending at that time involving his status upon any 
claim that he was a citizen of the United States. The testimony, if 
it could be used for any purpose, was to be used in the event the testi- 
mony of the witnesses could not be obtained when required for the 
information of the immigration officers when the appellee should pre- 
sent himself for identification, and in support of his claim to a right 
to land and be admitted upon his return to the United States. When 
he did return, in June, 1910, these same witnesses whose depositions 
had been taken appeared and were examined by the Chinese inspector 
under oath, thus dispensing with the use of depositions; but their 
later testimony, compared with that in the depositions, was so uncer- 
tain and unsatisfactory that it failed to establish the fact to the satis- 
faction of the immigration commissioner that the appellee was a na- 
tive-bom citizen of tiie United States. 

The appellee does not, however, rely entirely upon the authority 
given to these depositions by the lower court to sustain the order of 
discharge. It is contended by the appellee that testimony in his be- 
half was not considered by the officers of immigration; that he was 
denied a fair and impartial hearing before such officers; that his 
rights were determined upon statements not made under oath, and 
with reference to matters which the appellee had no notice or oppor- 
tunity of being heard. We have read the record very carefully, and 
we do not find this contention sustained. All the testimony on be- 
half of the appellee was before the officers, and the presumption is 
that it was considered. 

The chief objection to the proceedings of the immigration officers 
is a letter of the commissioner of immigration at Seattle, addressed 
to the Secretary of Commerce and Labor at Washington, dated July 
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27, 1910. The letter transmits to the department the record on appeal 
in the case of the appellee, and calls attention to the testimony of the 
appellee and that of the witnesses in his behalf. The commissioner 
also inclosed, at the request of the appellee, the record of his former 
admission upon a previous arrival from China in 1901. In calling 
attention to the testimony of the witnesses who appeared upon the 
appellee's last arrival, the commissioner comments upon tlie character 
of the witnesses whose testimony is in the record, and refers to them as • 
professional witnesses; that is to say, witnesses who so often appear 
to identify Chinese persons seeking admission into the country that 
they appear to make it a business. The testimony of the witnesses 
themselves in this case appears to justify this characterization of 
their relation to the case. In referring to the record inclosed upon 
appellee's^ former admission to the country, the commissioner also 
characterizes the witnesses in that case as professional witnesses, who 
had appeared in numerous cases on behalf of the Chinese seeking ad- 
mission into the country. 

It is not charged by the appellee that these statements were false, 
or that they were calculated to mislead, or did mislead, the Secretary 
of Commerce and Labor. It is to be presumed that these statements 
were based upon the records in the office of the commissioner and in 
the office of the Secretary of Commerce and Labor at Washington. 
In other words, there is nothing before us to show that these state- 
ments were untrue, or that they deprived the appellee of a fair and- 
impartial hearing before the department. The testimony of the ap- 
pellee of itself was so contradictory in material matters as to discredit 
his claim that he was a native-born citizen of the United States. In 
the deposition taken in 1908 to perpetuate his testimony, he stated that 
he had a brother and sister, both younger than himself, and both bom 
in China; while at the time of his application for admission to the 
United States in 1910 he testified in the most positive manner that he 
had neither brother nor sister, and that he was the only child of his 
parents. In his last testimony he states that his father died in China 
about five years ago, while the witness Morris swears that Wing You 
was in the store of his father one or two years before the applicant 
started for China in 1908. These and other discrepancies and incon- 
sistencies, we think, were sufficient to justify the action of the Depart- 
ment of Commerce and Labor. 

The order of discharge will therefore be reversed, with directions 
to dismiss the petition for writ of habeas corpus. 
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PINCH V. CITY OF OTTAWA. 

(C9rcait Court of Appeals, Eighth Circuit September 1* 1911.) 

No. 3,523. 

1« MiTNXOZPAL COBPOBATIONS (§ 766*)— TOBTS— STBSETS— COITTBOLUnO BtlO- 
TBICITY. 

Where a city conveyed a deadly carrent of electricity for lighting 
and power purposes along a public alley, and permitted a telephone com- 
pany to maintain its poles and wires on the same alley and close to the 
light wires and directly above them, the city would be held to have 
known and anticipated that the telephone wires might break and fall 
on or near to the light wires, that the telephone company employes would 
be required to examine and Inspect its wires to keep them in proper 
condition, and that others would be on its public streets, and hence 4t 
was the city's continuing duty through Its proper officers to exercise 
reasonable care commensurate with the dangers incident to the trans- 
mitting of such current to prevent Injuries to tblrd persons rightfully 
on the street or alley by the escape of electricity. 

[Ed. Note. — ^For other cases, see Municipal Corporations, Cent Dig. 
II 1621, 1622; Dea Dig. | 766.*] 
2. Municipal Cobpobations (| 817*) — ^Bijbctbicitt»— Pxbsonal Injubies-^ 

BUBDEN of PROOIU 

Where plaintiff, a telephone lineman, was injured by an electric cur- 
rent escaping from the city's electric light wires through a telephone , 
wire into his body, the burden was on him in order to recover from 
the city to show that he received the Injury by means of a current of 
ePectricity, and that the current escaped from the control of defendant 
city by reason of its neglect 

[Ed. Note. — For other cas^, see Municipal Corporations, Dec. Dig. | 
817.*] 

8. Municipal Corporations (i 821^) — Escape — Injubiss — Neougencb — 
Question fob Juby. 

In an action for injuries to a telephone lineman by the alleged escape 
of electricity from an electric light wire belonging to defendant dty, 
evidence held to require submission to the jury of the question whether 
the current by which plaintiff was injured was negligently permitted to 
escape from the city's wire.' 

[Ed. Note. — ^For other cases, see Municipal Corporations, Dec Dig» 
I 821.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Clyde G. Finch against the City of Ottawa. Judgment 
for defendant, and plaintiflf brings error. Reversed. 

E. H. Gamble (Guthrie, Gamble & Street, and W. J, Costigan, on 
the brief), for plaintiff in error. 

F. A. Waddle and A. L. Berger, for defendant in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. The plaintiff in error sued the city of Ot- 
tawa, a municipal corporation of Kansas, to recover damages for a 
personal injury to himself which he says was caused by the negligence 
of the city in permitting a current of electricity, which it had generated 

•For oUi« eaiM lee Bune topic 4 9 hithbbb In Doc ft Am. Digs. 1907 to date, ft Rep'r Indexw 
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and was using to operate a municipal light and power plant in the city, 
to escape from its control, and come in contact with a broken tele- 
phone wire stretched along a public alley of the city, which plaintiff 
was repairing, and charge said wire with a current of electricity which 
shocked and seriously burned the plaintiff, causing the injuries of 
which he complains. The defendant denied any negligence upon its 
part, and alleged contributory negligence on the part of plaintiff. At 
the close of all the testimony, the Circuit Court directed a verdict for 
the defendant upon which a judgment was rendered against plaintiff, 
and he prosecutes this writ oi error. 

The facts as shown by the testimony are substantially as follows: 
The plaintiff in June, 1907, was employed as a lineman by a telephone 
company operating a telephone system in the defendant city by its per- 
mission. The defendant at such time owned and was operating in 
the city an electric light and pbwer plant. Upon the east side of a 
public alley running north and south from Fourth street to Fifth street 
a telephone pole was set near each of said streets and about 132 feet 
apart, upon which four telephone wires were strung through the alley 
from pole to pole some 25 feet or so above the surface of the ground. 
Upon the same side of this alley and within three or four feet of each 
telephone pole and in line therewith, an electric light pole was set 
upon which two electric light wires were strung tfirough the alley 
from pole to pole; said wires being approximately three feet apart. 
The telephone poles were some feet higher than the light poles, and the 
telephone wires four to seven feet higher than the light wires and 
directly .above them, or nearly so. About 36 feet north of the light 
pole at Fifth street and near the east line of the alley is a tree some 
34 feet high, the branches of which start 8 to 10 feet from the ground 
and extend some distance into the alley and had grown around the 
light wires, both of which passed through its branches, as did the 
telephone wires some feet above them. Thirty feet south of Fourth 
street and east of the alley is a barn, the west end or gable of which 
comes within three feet of the east line of the alley, and from which 
the easterly light wire is kept by a bracket placed upon the ridge of 
the roof, and to which the light wire was fastened ; the westerly light 
wire being some two feet to the west of the barn gable. During the 
night of June 22d a storm broke one of the telephone wires at or near 
the telephone pole at Fifth street, the broken end falling to the ground, 
whether between or outside of the two electric light wires does not 
clearly appear, the other end remaining attached to the telephone pole 
at Fourth street. The next morning the plaintiff was directed by the 
superintendent of the telephone company to repair this broken wire. 
He went to the Fourth street end of the alley, there discovered the 
broken wire, and followed it to a point about midway between the barn 
and the tree, where he picked it up with his bare hands, and started 
south with it towards the pole at Fifth street. He felt no shock in so 
seizing and handling the wire. When he reached the tree, he swung 
the wire from under its branches to the west, around tiiem and up 
among them, and then continued south, pulling, as he says, the "slack 
out of the wire," and, when near the telephone pole at Fifth street 
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while still pulling the wire towards that pole, he received a severe 
electric shock which knocked him down, rendered him unconscious, 
burned him severely on the hands, and other portions of the body, 
causing the injuries of which he complains. The light and power 
plant had not been operated during the daytime prior to June 12th, 
since the previous season. On that day the city began operating it in 
the daytime, and notified the telephone company accordingly, but the 
plaintiff had not been informed thereof at the time of the injury, and 
did not then know that the plant was being operated during the day- 
time. He had been working for the telephone company at Ottawa 
since September, 1906, and had some five years' experience as a tele- 
phone lineman before that; but had never worked around or where 
there was an electric light or power plant. The telephone wires car- 
ried a voltage of only 22 to 24 volts, were not insulated, and could be 
handled without gloves or other covering of the hands with perfect 
safety. Two or three months before the plaintiff was injured the 
owner of the barn spoken of observed that the insulation of the light 
wires near the bam was worn off, or at least from the easterly wire. 
The other he did not particularly notice. He notified the city that the 
insulation of its line was bad, and requested it to remove it away from 
his bam, as it endangered it. The city then placed the bracket spoken 
of upon the gable of the bam to which it fastened the easterly wire 
as before stated ; the other or westerly wire not being within two feet 
or so of the bam. The insulation was not repaired. The plaintiff in 
endeavoring to repair the telephone wire observed, as he says, that the 
covering of the insulation of the light wires had a ragged or broken 
appearance, but he supposed the insulation was sound. The light plartt 
had been in use 12 or 15 years, and its wires carried a voltage of 1,100 
volts, which is sufficient to cause the injuries sustained by the plain- 
tiff. There was no other source from which this telephone wire could 
have been charged with electricity than from one or both of these light 
wires. The petition did not allege, arid the proofs do not show, from 
which of the light wireSj if either, the telephone wire was charged; 
but it conclusively appears that it was while the plaintiff was pulling 
the telephone wire through the branches of the tree that it .received 
the charge which caused the injuries to the plaintiff. During the trial 
the plaintiff endeavored to show that the insulation of both light wires 
was defective, but he was limited by the court to showing the condi- 
tion of the insulation upon the west wire only. 

The i^round for granting the motion for a directed verdict is that 
the testimony fails to show any cause of action against the defendant. 

[1] The defendant was conveying along a public alley of the city 
a deadly current of electricity for lighting and power purposes. It had 
permitted the telephone company to maintain its poles and wires upon 
the same public alley and in close proximity to the electric light wires 
and directly abpvc them, and it must be held to have known, and to 
have anticipated, that the telephone wires might break and fall upon 
or near to its light wires, that employes of the telephone company 
would be required to examine and inspect its wires to keep them in a 
proper condition of repair, and that others would be upon its public 
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Streets; and it was its duty through its proper oflScers to exercise 
reasonable care, commensurate with the dangers incident to the 
transmitting or conveying of such current, to prevent injury to third 
parties rightly upon the street by the escape thereof from its control. 
This duty is a continuing one so long as it conveys such current along 
the alley; and the safety of the public permits of no intermission in 
its performance. Mather v. Rillston, 156 U. S. 391, 398, 399, 15 Sup. 
Ct. 464, 39 L. Ed. 464; Union Light, Heat & Power Co. v. Amtson, 
157 Fed. 540-541, 87 C. C. A. 1 ; Newark Electric Light & Power Co. 
V. Garden, 78 Fed. 74, 23 C. C. A. 649, 37 L. R. A. 725; Memphis 
Gas & Electric Light Co. v. Letson, 135 Fed. 969-972, 68 C. C. A. 
453; Colusa Parrot Mining Co. v. Monahan, 162 Fed. 276-280, 89 
C. C. A. 256 ; Southwestern Telegraph & Telephone Co. v. Robinson, 
50 Fed. 810-813, 1 C. C. A. 684, 16 L. R. A. 545; Memphis Gas & 
Electric Light Co. v. Bell, 152 Fed. 677, 678, 680, 82 C. C. A. 25 ; Glou- 
chester Electric Co. v. Dover, 153 Fed. 139-141, 82 C. C. A. 291 ; 
Metropolitan Street Ry. Co. v. Gilbert, 70 Kan. 261, 78 Pac. 807; 
Gilbert v. Duluth General Electric Co., 93 Minn. 99, 100 N. W. 653, 
106 Am. St. Rep. 430; Griffin v. United Electric Light Co., 164 Mass. 
492, 41 N. E. 675, 32 L. R. A. 400, 49 Am. St. Rep. 477; Walter v. 
Baltimore Electric Co., 109 Md. 513, 71 Atl. 953, 22 L. R. A. (N. S.) 
1178; Keasby on Electric Wires, § 245; Von Trebra v. Gaslight 
Co., 209 Mo. 648, 108 S. W. 559; Council v. Electric R. & P. Co., 
131 Iowa, 622, 109 N. W. 177; Martin v. Des Moines Edison Light 
Co., 131 Iowa, 724-740, 106 N. W. 359; Anderson v. Jersey City 
Electric Light Co., 63 N. J. Law, 387, 43 Atl. 654. 

In sustaining the motion for a directed verdict the trial judge said : 

"Now, I think the evidence Is in such shape it would not be necessary to 
Inquire whether the plaintiff used due care or not, because It will only be 
from speculating, from mere conjecture, that this jury would arrive at any 
conclusion as to how this charge (of electricity) was communicated. It 
evidently must have been something that was done at the time that he com- 
menced pulling on the wire. It is not Impossible, at all, that the current 
may have been received by this wire from some source the defendant company 
had no connection with. It is not proven, of coFurse, that it did not, but 
the plaintiff in this case must prove that the city did it, and did it in a 
negligent manner. Indeed, it is not shown here what it would take — how 
much it would take — as they insulated these wires — how much force to tear 
off the wrapping, so you could know. The jury cannot determine this mat- 
ter, the jury know nothing about it, more than the court. In short, the man- 
ner of the pnndiictlon of this contact which brought this charge of electric- 
ity to the plaintiff Is not shown, except as you would get it by conjecture. 
It is not shown at all impossible that it may not have come from the tele- 
phone company's operating plant Itself. The evidence here does show that 
they did not caiTy that voltage, but it does not show that it might not re- 
ceive that voltage even from some other source. In other words, I think 
your evidence is so that this Jury cannot determine more than the court 
what It was brought this current of electricity to this plaintiff. If your 
testimony had shown this essential fact, I could not admit the premises of 
the other side at all, if your testimony had shown that at the place where 
you received the current of electricity from — ^that you received it from the 
electric light wire, and that it was not insulated at this point when this 
plaintiff commenced with his wire there, I would send this matter to the 
jury with proper instructions, but you do not show where it did come from. 
^ * * And I say here, gentlemen, as the proof stands, there is no possible 
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theory that T can send It to the jury, because I would merely allow them to 
speculate where this current came from. I would guess, and they would 
guess, perhaps, It came from one or the other of those wires about this tree 
where he was working, but they would still have to guess further that the 
Insulation was olt before he commenced working, and that plaintiff had no 
notice or knowledge of sucdi defective condition, before he could recover. 
You do not show where this wire extended. The current might have come 
from a thousand placejs, because it was not there when he commenced — was 
not there when he threw It up on the tree, and not until he commenced pull- 
ing — ^where It might have been turned onto the telephone wire cannot be 
told from the evidence. • • • You never can establish anything by cir- 
cumstantial evidence, unless you exclude every other reasonable hypothesis." 

But we are of opinion that there was substantial evidence from 
which the jury could well have found that the current came from 
these electric light wires of the city, and could not have come from 
any other source. 

It is true that in United States Fidelity & Guaranty Co. v. Des 
Moines Nat. Bank, 145 Fed. 273-279, 74 C. C. A. 553, Mr. Justice 
Van Devanter, then Circuit Judge, speaking for this court, said, quot- 
ing from Asbach v. Qiicago, etc., Ry. Co., 74 Iowa, 248, 37 N. W. 
182: 

'*A theory cannot be said to be established by circumstantial evidence, 
even In a civil action, unless the facts relied upon are of such a nature, 
and are so related to each other, that it Is the only conclusion that can fairly 
or reasonably be drawn from them. It is not sufficient that they be consis- 
tent merely with that theory for that may be true, and yet they may have 
no tendency to prove the theory." 

In that case the question for determination was whether certain 
money taken from the chest of the bank and lost to it was lost because 
of the "personal dishonestly or culpable neglect" of a bonded employe 
of the bank, within the meaning of the undertaking of a surety com- 
pany which had guaranteed his fidelity, or was taken by others, who 
had equal access to the chest where the money was kept that the bond- 
ed employe had, and over whom he had no supervision or control; 
the only evidence being that the money had disappeared from the 
chest in some manner not shown. Clearly the disappearance alone of 
the money would be equally as consistent with its theft, or removal 
from the chest by some other employe who had access thereto, as that 
it was lost through the "personal dishonesty or culpable neglect" of the 
bonded employe. As the burden was upon the bank to show that it 
was lost through such conduct of the bonded teller, tlie fact alone that 
the money was missing was not sufficient to warrant a finding that 
such was the fact. 

It is not easy to formulate a general rule that will determine iil ad- 
vance the eflfect of, or the weight that shall be given to, the infinite 
variety of circumstances that may be oflFered to establish a principal 
fact under judicial investigation; and plairily it was not intended to 
do so in that case, or in the case from which the quotation is made. 
Each case must rest upon its own facts, and under the facts there 
shown it is entirely plain that the circumstances were insufficient to 
warrant a finding that the pecuniary loss of the bank resulted from the 
"personal dishonesty or culpable neglect" of the bonded teller. When 
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different inferences or conclusions may fairly and reasonably be drawn 
by impartial minds from the proven facts, it is the province of the jury, 
under proper instructions from the court, to draw them ; and only * 
when the facts are such that but one conclusion or inference can rea- 
sonable be drawn therefrom may the court declare that conclusion. 
Northwestern Fuel Co. v. Danielson, 57 Fed. 915-920, 6 C. C. A. 636; 
Goldsmith v. Thuringia Ins. Co., 114 Fed. 914-916, 52 C. C. A. 534; 
and this is all that is held in United States Fidelity & Guaranty Co. v. 
Des Moines Nat. Bank, above. 

[2] In the present case it was incumbent upon the plaintiff to prove 
(1) that he received the injury of which he compkiins by means of a 
current of electricity; and (2) that such current escaped from the 
control of the defendant city by reason of its neglect. That the first 
of these essentials was shown is not disputed. 

[3] But the trial court held as matter of law that the proven facts 
were insufficient to warrant a finding that the current came from the 
electric light wires of the city; that from the established facts the 
conclusion was just as reasonable that the current came from the tele- 
phone plant itself, or from a "thousand other sources," as that it came 
from these light wires. To this we are imable to assent. That the 
current did not come from the telephone plant is shown by the fact 
that, when the. plaintiff first picked up the broken wire and cast it into 
the branches of the tree, it was not then a "live wire," or one suffi- 
ciently charged with electricity that he felt it ; and not until he pulled 
the slack out of the wire when it was among the branches of the tree 
and in close proximity to the light wires did it become a "live wire." 
A fair and reasonable inference therefore is that the telephone 
wire received its charge of electricity from the defendant's light 
wires at a place where the insulation had in some manner been worn 
from them; and a jury might well find that no other conclusion could 
fairly or reasonably be drawn from the facts proven. 

Whether or not the defendant exercised the requisite care to keep 
Its electric light wires properly insulated to prevent the escape of the 
electricity from them, and the plaintiff exercised such care in handling 
the broken telephone wire, under the circumstances shown, are ques- 
tions for the determination of the jury under proper instructions from 
the court. Of the testimony in relation to them we express no opinion, 
other than that it should have been submitted to the jury for deter- 
mination. The trial court, therefore, erred in directing a verdict for 
the defendant. 

Its judgment is reversed, and the cause remanded to that court, with 
directions to grant a new trial. 
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COI/r V. UNITED STATES.t 
(dreait Oonrt of Appeals, Eighth Circuit September 1, lOllJ 

No. 3,608. 

1. CBnaivAL Law (| 871*) — Etidenob-Otheb OmNSEa— iimcNT. 

In a prosecation for using the United States mails in furtherance of 
a scheme to defraud, evidence of defendant's connection in various sim- 
ilar transactions in which the mails were used in furtherance of similar 
fraudulent schemes from December, 1904, nearly to the time of the trans- 
actions charged in the indictment, was admissible to show intent 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. || 830- 
832; Dec. Dig. § 371.*] 

2. Gbiminal Law (§ 822*) — Trial— Instbvotions. 

The correctness of a charge cannot be determined from excerpts taken 
therefrom and considered apart from other instructions bearing on the 
same subject 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. H 1990- 
1995; Dec. Dig. | 822.*] 

8. Cbiminal Law (i 925^*) — Nsw TbiaIt-Miscondtjot ov Jubt. 

In a prosecution for using the malls in furtherance of a scheme to 
defraud, misconduct of one of the Jurors in procuring from the bailiff 
a copy of the federal statutes while the Jury were deliberating on a ver- 
dict was not ground for a new trial, where it did not appear that such 
misconduct influenced the verdict 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. H 2248- 
2253; Dec. Dig. | 925^^.*] 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Olcott C. Colt was convicted of using the mails in furtherance of 
a scheme to defraud, and he brings error. Affirmed. 

Hugh Gordon Miller (True Page Pierce, on the brief), for plaintiflf 
in error. 

Leslie J. Lyons, U. S. Atty., and Thaddeus B. Landon, Asst U. 
S. Atty., for the United States. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The plaintiflf in error, who will be called 
the defendant, was convicted of having used the United States mails 
in furtherance of a scheme to defraud, in violation of section 5480 of 
the Revised Statutes of the United States, as amended (U. S. Comp. 
St 1901, p. 3696). 

The third count of the indictment, upon which alone the defendant 
was convicted, charged the scheme as devised by him substantially as 
follows: That defendant should falsely pretend and represent that 
he was engaged in a general real estate brokerage and money lending 
business in New York City, with offices there, and also in the Gibral- 
ter Building in Kansas City, Mo., where he pretended to conduct such 
business under the names of G. Mortimer Gaugh, and W. W. Gaugh ; 
that he had large sums of money of his own, and a large number of 

•Fot oUi«r easM u— ma* topic ft I numbbb In D«o. ft Am, Digs. 1907 to datob ft lUp'r Indexes 
190 F.— 20 tRebMrlng denied December 23, 1811. 
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clients in New York City and other Eastern cities who had large sums 
of money to loan upon real estate security in the various cities and 
states of the United States; that defendant advertised in the daily 
papers throughout the United States offering to purchase mortgages, 
notes, bonds, and other securities, to incite persons who might read 
such advertisements to open correspondence with him through the 
United States mails, and, upon receiving communication from such 
persons, he would correspond with them through the mails to induce, 
and attempt to induce them to pay large sums of money for an ex- 
pert opinion and report of appraisers, designated by him, as to the 
condition and value of the securities offered for sale ; that defendant 
was not engaged bona fide in the real estate brokerage or money-lend- 
ing business as represented and pretended by him; that he did not 
have money of his own or of others to loan, or with which to purchase 
such securities; that his pretensions and representations were false, 
and that he did not intend to purchase any of such securities as might 
be offered in response to such advertisements ; that his purpose in so 
scheming and advertising was to incite those who might read such ad- 
vertisements to open correspondence with him through the mails, that 
he might in that way get into communication with them to induce or 
attempt to induce them to pay large sums of money for obtaining an 
appraisal and report of the property upon which the securities offered 
for sale were secured, which money, when received, he would fraud- 
ulently appropriate and convert to his own use, without rendering, 
and without intending to render, any equivalent therefor to the per- 
sons from 'whom the same should be so obtained ; that having so de- 
vised such scheme, and in attempting to execute the same, he did on 
a date named unlawfully deposit in the post office at Kansas City, Mo., 
a certain letter to be sent and delivered by the post office establishment 
of the United States, addressed to a firm named, which said letter is 
set out in the indictment. 

The principal errors assigned as having occurred upon the trial are 
that the court erred (1) in admitting over defendant's objections, cer- 
tain testimony; (2) in its instructions to the jury; (3) in overrul- 
ing a general demurrer at the close of all the evidence ; and (4) refus- 
ing to grant a motion for new trial in which misconduct of the jury is 
alleged. 

[1] The testimony alleged to have been erroneously admitted is that 
which shows, or tends to show, that defendant in 1906 was conduct- 
ing in the state of New York a business similar to that charged in 
the indictment, and that he was in the latter part of December, 1904, 
conducting a similar business in the name of William D. Clyde as 

feneral manager of the Investor's Brokerage Company of Indianapolis, 
nd., and that in 1905 he was connected in some manner with the Im- 
perial Trustee Company of Jersey City, N. J., which was conducting 
a somewhat similar business. The objection urged against the admis- 
sion of this testimony is that it relates to collateral facts and tends to 
show the commission by defendant of crimes other than that charged 
in this indictment, that such transactions were too remote, and would 
operate to his prejudice. The testimony was admitted as bearing upon 
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the intent or motive and good faith of the defendant in the various 
transactions, and its consideration by the jury was expressly limited 
by the trial court to such purpose only. 

Evidence of other offenses committed by the accused having no 
connection with or relation to that for which he is upon trial is not, of 
course, ordinarily admissible. But, when the offensi charged is one 
that involves the fraudulent intent or motive of the accused, it is per- 
missible in criminal as well as in civil cases to introduce evidence of 
other acts and transactions of the party upon trial of a kindred nature 
to show his intent or motive in the particular act directly under in- 
vestigation, even though it majr show the commission of other offenses 
than that for which he is being tried. Indeed, in no other way, in 
many cases, could the fraudulent intent or motive of the accused be 
established, for the single act under investigation might not alone be 
decisive either way ; but when that act is considered in connection with 
other transactions of a like or similar character occurring at or near 
the same time, which also involve the intent or motive of the party, 
the intent and motive in doing the act under investigation may thus be 
made to appear with almost conclusive certainty. Wood v. United 
States, 16 Pet. 342-359, 10 L. Ed. 987; Moore v. United States, 150' 
U. S. 57-60, 61, 14 Sup. Ct. 26, 37 L. Ed. 996; Williamson v. United 
States, 207 U. S. 425-451, 28 Sup. Ct. 163, 52 L. Ed. 278; Thomas 
V. United States, 156 Fed. 897-911, 84 C. C. A. 477, 17 L. R. A. 
(N. S.) 720; Bryan v. United States, 133 Fed. 495-500, 66 C. C. A. 
369; Olson v. United States, 133 Fed. 849-«54, 67 C. C. A.'21 ; Com- 
monwealth V. Jackson, 132 Mass. 16; People v. Harris, 136 N. Y. 423, 
33 N. E. 65-74. 

In Thomas v. United States, above, this court, speaking by Judge 
Adams, said upon this question: 

"Notbing is better settled in the law of evidence in any case involying 
fraudulent Intent than that other acts and dealings of the accused of a kindred 
character to those charged In the case in hand and performed at or about 
the same time are admissible to illustrate and establish the Intent or mo- 
tive in the particular act directly in judgment." 

In Commonwealth v. Jackson, 132 Mass. 16, a case cited in behalf 
of the defendant, it is said : 

"It is not in general competent to show a distinct crime committed by the 
defendant for the purpose of proving that he is guilty of tne crime charged. 
But as in all crimes, except a few statutory offenses, a criminal Intent is 
necessary to be proved, evidence which legitimately bears upon this may 
be put in, even if it be derived from circumstances which also show the com- 
mission of another offense." 

The transactions of the defendant in the name of the Investor's 
Brokerage Company and those in his own name in New York as tes- 
tified by the witnesses were similar to those charged in the indictment. 
Those in connection with the Imperial Trustee Company were some- 
what different. As to those, the testimony tended' to show that de- 
fendant had advertised through the press that he or his clients had 
money to invest in mortgages or other securities, and upon receipt 
through the mails of offers of such securities prompted by such adver- 
tisements he would, through the mails, refer the persons so offer- 
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ing to the Imperial Trustee Company, which proposed to guarantee 
the stocks or securities upon a percentage basis, one-half of which the 
defendant was to receive if the deals were consummated. The trans- 
actions were upon the same general plan as the others, and those for 
which the defendant was on trial, and, if they occurred as testified by 
the witnesses, they involved a like fraudulent intent upon the part of 
the defendant in the use of the United States mails. These various 
transactions continued from December, 1904, to the time or nearly to 
the time of those charged in the indictment, and were not, therefore, 
too remote to render them inadmissible upon that ground. Some of 
this testimony may not have been strictly relevant or very material, but 
in criminal as well as civil cases which involve questions of fraud, or 
fraudulent intent, great latitude is allowed in the investigation of the 
facts, and judgments will not be reversed because unimportant, and 
possible irrelevant testimony may have been admitted, when the rec- 
ord satisfies that no substantial prejudice did or could have resulted 
because thereof. Williamson v. United States, 207 U. S. 425-451, 28 
Sup. Ct. 163, 52 L. Ed. 278. In admitting the testimony in question, 
the court restricted its consideration by the jury to the question of the 
intent and good faith of the defendant in the various transactions ; and 
in its charge to the jury instructed them that they should consider it 
for tliat purpose alone. As so restricted, the defendant has no valid 
ground of complaint because of its admission. 

Some other errors are assigned upon the admission of evidence; 
and one upon the overruling of a general demurrer at the conclusion 
of all the evidence. We have examined the record relating to them, 
and deem them to be without substantial nierit. 

The error in the charge of which complaint is made is that in speak- 
ing of the evidence of the transactions in Indianapolis the court said : 

''And this was offered and received solely for the purpose of showing 
the Intent of the defendant when engaged In the business at a former time." 

This is but an excerpt from a paragraph of the charge to which no 
exception was taken, and the assignment of error based thereon might 
well be disregarded for this reason alone. Standing alone even, the 
excerpt does not seem to be objectionable. 

[2] But the correctness of a charge is not to be determined upon 
excerpts taken therefrom, and considered apart from other portions 
bearing upon the same subject. The charge as a whole upon that ques- 
tion must be considered. So considered it cannot be successfully con- 
tended that the charge in question is erroneous. 

[3] The misconduct of the jury after the cause was submitted to it 
is made a ground of a motion for new trial. It is shown by affidavits 
of the bailiff in charge of the juiy that about 11 o'clock p. m., after 
the cause had been submitted to it, some member thereof rapped upon 
the door. The bailiff opened it and one of the jurors came into the 
hall, and said "the jury wanted a copy of the federal statutes." The 
bailiff procured a copy of the "federal statutes" and took it into the 
jury room, and placed it upon a table before them. In about an hour 
afterwards the jury agreed. 

The granting or denial of a motion for new trial rests very largely 
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in the judicial discretion of the trial court, and it is not ordinarily re- 
viewable upon writ of error. Ncwcomb v. Wood, 97 U. S. 581-583, 
24 L. Ed. 1085 ; Mattox v. United States, 146 U. S. 140-146, 13 Sup. 
Ct. 50, 36 L. Ed. 917. 

In Mattox v. United States, above, it was shown by affidavits that, 
after the cause was submitted to the jury, a paper printed and pub- 
lished in the city where the trial occurred, commenting on the trial 
and unfavorably upon the defendant, was introduced into the jury 
room, and was read by them. The court excluded the affidavits and 
the paper read by the jury, and refused to consider them. This was 
held sufficient to warrant a review, upon errors assigned, of the action 
of the trial court ; and the misconduct to be such as to warrant a new 
trial. See, also, Felton v. Spiro, 78 Fed. 576, 581, 582, 24 C. C. A. 
321. 

The ruling in the case before us was not excepted to, nor is it shown 
that the affidavit of the bailiff was not considered by the court in rul- 
ing upon the motion. The case does not, therefore, strictly fall with- 
in the rule which authorized the review of the Mattox Case. As the 
liberty of the citizen is involved, we have, however, considered the 
assignment, based upon the alleged misconduct of the jury. The au- 
thorities are not in accord as to what misconduct of a jury or others 
will vitiate a verdict. In some, as in People v. Knapp, 42 Mich. 267, 
3 N. W. 927, 36 Am. Rep. 438, it is held that the presence of the 
bailiff in charge of the jury in the jury room during their delibera- 
tions is such an invasion of the right of trial by jury as to absolutely 
vitiate the verdict in all cases without regard to whether any improper 
influences were actually exerted over the jury or not. And in Kansas 
V. Snyder, 20 Kan. 306, where the tailiff who had charge of the jury 
had been examined as a witness on behalf of the state, and had testified 
to material facts against the accused, his presence in the jury room 
during its deliberations was held to vitiate the verdict. 

But in others it is held that if, under all the circumstances, it does 
not appear that the alleged misconduct influenced the verdict, a new 
trial should not be ordered upon that ground. Charlton v. Kelly, 156 
Fed. 433-438, 84 C. C. A. 295 ; Fuller v. Fletcher (C. C.) 44 Fed. 34- 
38; State v. Allen, 89 Iowa, 49-51, 52, 56 N. W. 261 ; State v. Baugh- 
man. 111 Iowa, 71-74, 76, 82 N. W, 452; Gainey v. People, 97 111. 
270, 37 Am. Rep. 109; People v. Priori, 164 N. Y. 199, 58 N. E. 669- 
672; Bernhardt v. State, 82 Wis. 23, 51 N. W. 1009-1011; State v; 
Hooper, 71 Mo. 245 ; Leach v. Wilbur, 91 Mass. 212. In Gainey v. 
People, 97 111. 270, 37 Am. Rep. 109, above. People v. Knapp, 42 Mich. 
267, 3 N. W. 927, 36 Am. Rep. 438, and other cases are reviewed, and 
it is said: 

''We prefer saying sucli a breach of duty on the part of the officer (his 
presence in the Jury room) is a grave irregularity, which will or will not 
have the effect of vitiating the verdict, depending upon the circumstances 
in each particular case. Like most questions of that kind, which often arise 
in the course of a trial, we are of opinion it may be safely intrusted to the 
discretion of the court who tries the cause and this court would not feel 
at liberty to interpose, except where it can see there has probably been an 
abuse of that discretion." 
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This we believe to be the better rule. See United States v. Rcid, 
12 How. 361-366, 13 L. Ed. 1023; Mattox v. United States, 146 
U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, above; Charlton v. Kelly,. 
156 Fed. 433^38, 84 C C. A. 495; pnd Fuller v. Fletcher (C. C.) 44 
Fed. 34-38. 

The conduct of the jury in the case before us was quite improper,, 
and, if its verdict was influenced because thereof, it should not be 
permitted to stand. But we are convinced that the verdict was not 
in the least influenced by the alleged misconduct. What volume of 
the "federal statutes" was taken to the' jury room is not shown. If 
it may be presumed (which we do not intimate that it may be) that it 
was a copy of the Revised Statutes of the United States, or some 
other volume containing the section as amended upon which the in- 
dictment is based, and that the jury read the same, it obtained no 
other information than what the court had given it in its charge, for 
in that the court read the section in full and explained its meaning. 
It is not shown that any one connected with the prosecution caused 
the volume to be delivered to the jury. There is an entire absence 
of any showing that the verdict was influenced by the incident; and 
it is only urged in support of the assignment that the jury may have 
formed some erroneous impression of the law from reading the stat- 
ute. If verdicts are to be set aside by the appellate courts for such 
reasons, few indeed will stand. But we are of opinion that, before a 
verdict can rightly be disturbed because of misconduct of the jury 
in reading papers or books not in evidence, it must be made to appear 
that the jury was influenced in arriving at the verdict by what they 
read, or that it was such that it would be presumed to have influenced 
the verdict. It is not so shown in this case, and such presumption can- 
not rightly be indulged from the facts shown. There was no error, 
therefore, in denying the motion for new trial. 

The judgment is affirmed. 



FITOH V. STANTON TP. et aL 

(Circuit Ctourt of Appeals, Eighth Circuit September 1, 191L) 

No. 3,502. 

L Appeal and Erbob (8 1207*) — ^REVEBSAii— Remand— Pboceedings in Loweb 
Court. 

Where the Kansas Court of Appeals in an action on certain coupons 
taken from municipal bonds reversed a judgment in favor of the holder 
and remanded the cause to the district court, that court was authorized 
to render a judgment not inconsistent with that of the Court of Appeals. 

fEd. Note.—For other cases, see Appeal and Error, Cent Dig. |§ 469^ 
4699; Dec. Dig. S 1207.*] 

2. Judgment (8 636*)— Res Judicata. 

Where, in an action on certain municipal bond coupons, the Kansas 
Court of Appeals reversed a judgment for plaintiff, holding that the 
bonds themselves were void, and that plaintiff was not a bona fide pur- 
chaser thereof, and was not therefore entitled to recover interest, and no 
writ of error or appeal was taken therefrom, a judgment rendered by the 

•For other cases see same topic & 8 numbvb in Dec. & Am. Digs. 1907 to data, 4k Rep'r Indexes 
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^Strict court in conformity with the Judgment of the Conrt of Appeals 
was res Judicata between the parties and their privies of every gaestion 
which was actually involved in and determined by the judgment 
[Ed. Note.— For other cases, see Judgment, Dec. Dig. § 636.*] 

3. Judgment (| 713*) — "Estoppel by Judgment." 

The essence of estoppel by judgment is that some right, question, or 
fact in dispute between parties has been judicially determined by a court 
of competent jurisdiction, and, where such judgment is pleaded in bar of 
a subsequent action, the question for determination is whether such ques- 
tion has been so determined between the same parties and their privies, 
and not upon what evidence it was determined or the reason therefor. 

[Ed. Note.— For other cases, see Judgment, Oent Dig. {S 1234-1241; 
Dec. Dig. f 713.* 

For other definitions, see Words and Phrases, vol. 3, p. 2497; vol. 8, p. 
7655.] 

4. Judgment (§ 714*) — ^Res Judicata— Identity of Issues. 

Where, in an action on certain interest coupons on municipal bonds, it 
was finally held that the holder was not a bona fide purchaser for value, 
and that the bonds were void, so that no recovery could be had on the 
coupons, such judgment was' conclusive against the holder's right to 
maintain an action on other coupons subsequently maturing. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1242, 1243; 
Dec. Dig. § 714.* 

Conclusiveness of judgment as dependent on theory of action or recov- 
ery, see note to Millie Iron Mining Co. v. McKinney, 96 C. C. A. 163.] 

Appeal from the Circuit Court df the United States for the District 
of Kansas. 

Action by Sherman K. Fitch against Stanton Township and others. 
Judgment for defendants, and plaintiff appeals. Affirmed. 

E. F. Ware (W. B. Brownell, on the brief), for appellant. 
Thomas A. Scates (Albert Watkins, on the brief), for appellees. 

Before ADAMS .and SMITH, Circuit Judges, and REED, District 
Jucige. 

REED, District Judge. The appellant, Sherman K. Fitch, a citizen 
of Minnesota, sued the townships of Stanton and Roanoke, in the 
county of Stanton, state of Kansas, municipal corporations created 
by, and existing under, the law of that state, upon 102 semiannual in- 
terest coupons of $30 each, attached to three certain alleged refunding 
bonds of $1,000 each, due in 30 years, issued by the predecessor of 
said townships February 7, 1890, upon a vote of the electors thereof 
in December preceding, authorizing the issuance of such bonds and 
others, and to require the defendants to levy a tax upon the property 
of the original township now within the limits of the defendant town- 
ships, to pay such coupons. The defendants demurred to so much of 
the bill as declared upon coupons which matured more than five years 
prior to the commencement of the suit, upon the ground that they 
were barred by the statute of limitations of the state of Kansas. They 
also filed a plea to the bill in which it is alleged that in a prior suit 
between the members of a copartnership of which the appellant was 
one, and the original township which issued the bonds, upon prior in- 

•For oUi«r cases see same topic A 8 numuu in Dec A Am. Digs. 1907 to date. A Rep'r Indexes 
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terest coupons attached to said three bonds, it was finally adjudged 
that the bonds upon which the interest coupons in suit are attached 
were void, and that said copartnership was not a good-f ^ith purchaser 
of said bonds. The appellant took issue upon the plea. The Circuit 
Court overruled the demurrer, but upon the hearing of the plea sus- 
tained the same and rendered a decree disniissing the bill, from which 
the appellant prosecutes this appeal. ♦ 

From the facts stipulated by the parties, and upon which the cause 
was submitted to and determined by the Circuit Court, it appears: 

That Stanton county, and Faulkenstcin township in said county, 
were organized by the Legislature of Kansas in June, 1887. On 
March 21, 1889, the proper officers of said Faulkenstein township in 
due form of law called an election to be held therein December 3, 
1889, at which the question was submitted to the qualified electors 
thereof to determine whether or not refunding bonds should be is- 
sued by the township as authorized by law to refund an alleged indebt- 
edness of $16,000, for which said officers on that day issued the war- 
rants of the township. That such election was held at which a ma- 
jority of the votes cast thereat was in favor of issuing said refunding 
bonds. Afterwards, and on February 7, 1890, in accordance with such 
vote, the proper officers of said township did issue 16 refunding bonds 
of $1,000 each, payable to bearer 30 years after July 1, 1889, with 6 
per cent, semiannual interest, and for which interest, 60 coupons for 
$30 each were attached to each of said bonds, and the warrants of 
said township for $16,000 were taken up and canceled. That said 
bonds were thereupon delivered by said officers to the American Sugar 
Company who at the same time agreed to construct a sugar mill in 
said tQwnship therefor. Each of said bonds contained a recital as fol- 
lows: 

"This bond Is one of a series of fifteen bonds of one thousand doHars eacb, 
and Issued by virtue of and in accordance with tbe proTlsions of sections one, 
two, and three, of chapter fifty, of the Laws of 1879; being an act of the 
Legislature of the state of Kansas, entitled, 'An act to enable counties, mu- 
nicipal corporations, the boards of education of any city, and school district 
to refund their indebtedness,' which said act took effect March 10, 1879. 
And it is hereby certified and recited that all acts, conditions and things 
required to be done precedent to, and in the issuing of, said bonds have been 
done, happened and performed in r^ular and due form as required by law." 

That three of said bonds, viz., Nos. 1, 2, and 3, respectively, were 
afterwards duly recorded by the county clerk of Stanton county and 
the State Auditor of Kansas, as required by the law of that state. 
That thereafter, and on December IS, 1891, a copartnership composed 
of this appellant and two of his brothers, doing business under the firm 
name of Fitch Bros., purchased said three bonds (from which the cou- 
pons maturing prior to that date had been removed, but were never 
paid by said township) from the holder thereof, and paid therefor the 
full value of $3,000 in good faith, and in reliance upon the recitals of 
said bonds, without notice of any defects or invalidity therein, or in 
the issuance thereof, if any existed, and received the possession of 
said bonds from said holder. 
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That on April 12, 1893, coupons Nos. 5, 6, and 7 of each of said 
bonds remaining unpaid and said township having made no provision 
for the payment of the same, said Fitch Bros., the then owner and 
holder of said bonds and coupons, brought suit in the district court 
of Stanton county, Kan., against said township of Faulkenstein to re- 
cover the amount due upon said coupons. That in said suit the said 
township answered and alleged in substance that said bonds to which 
said coupons were attached, and for the interest upon which said cou- 
pons were made, were issued without consideration, and without au- 
thority of law, and were, therefore, void, and that said Fitch Bros, 
were not good-faith purchasers thereof. That upon the trial of said 
suit the district court made a special finding of facts, among which 
are that said firm of Fitch Bros, purchased said bonds for a valid con- 
sideration; and found as a legal conclusion that such purchase was 
in good faith and without notice of any of the alleged defects in the 
issuance of said bonds, and were entitled to recover from said town- 
ship the amount due upon said coupons, and rendered judgment 
against said township therefor. From such judgment the township 
appealed to the Court of Appeals of Kansas, which court on January 
17, 1896, reversed the judgment of the district court, and said : 

•*The court (distrlcfc court of Stanton county) erred in its conclusion of 
law. That tbe plaintiff in error (Faulkenstein township) Is clearly entitled 
to judgment for costs. The judgment of the district court is reversed and 
the cause is remanded to the court below, with instructions to render judg- 
ment in favor of the plaintiff in error for costs." 

No appeal was taken from such judgment, and upon the return of 
the niandate to the district court of Stanton county that court ren- 
dered judgment in favor of the township and against Fitch Bros, for 
costs, as directed by said Court of Appeals. No exception was taken 
to such judgment, and it has never been reversed, set aside, or modified 
in any way. 

After such judgment, the territory which constituted the township 
of Faulkenstein was transferred to, and became a part of, the town- 
ships of Stanton and Roanoke, in said county of Stanton, the defend- 
ants in this suit; and the township of Faulkenstein ceased to exist. 
Fitch Bros, afterwards dissolved their partnership, and said three 
bonds and the coupons thereon were taken by the appellant as a part 
of his share of the partnership property. This suit is brought upon 
coupons Nos. 8 to 41, inclusive, upon each of said three bonds, being 
102 in all, still attached to said bonds. 

Upon the foregoing facts the Circuit Court sustained defendants' 
plea, dismissed the bill, and rendered judgment against the appellant 
for costs, upon the ground that the judgment in the case of Faulken- 
stein Township v. Fitch Bros., in the state court (2 Kan. App. 193, 43 
Pac. 276), was a final adjudication that Fitch Bros, and the appel- 
lant as one of the members of said firm were not entitled to recover 
upon said bonds, or any of the coupons attached thereto. 

The principal contention of the appellant is that the Court of Ap- 
peals of Kansas in reversing the judgment of the district court of 
Stanton coimty exceeded its jurisdiction in remanding the cause to 
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that court with directions to render a judgment for the township; 
that the judgment of the district court in accord with those directions 
is void ; and that neither that judgment nor the judgment of the Court 
of Appeals estops the appellant from recovering judgment upon the 
interest coupons involved in this suit, which are coupons for interest 
accruing later upon the said bonds. 

The Constitution and laws of Kansas seem clearly to authorize the 
Supreme Court of that state, upon reversing a judgment of the dis- 
trict court, to render such judgment as the district court should have 
rendered, or to remand the cause to that court with directions to ren- 
der such judgment ; and the act creating the Court of Appeals of Kan- 
sas conferred upon that court the same power that the Supreme Court 
possesses in causes that fall within its juHsdiction; and the case of 
Fitch Bros. v. Faulkenstein Township did fall within the appellate 
jurisdiction of the Court of Appeals. 

[1] But, however this may be, the Court of Appeals of Kansas had 
undoubted authority to reverse the judgment of the district court in 
that case, and remand the cause to the court for further proceedings 
not inconsistent with the decision of the Court of Appeals. It did 
reverse that judgment and remand the cause to the district court. 
That court was then authorized to proceed with the cause and render 
judgment therein not inconsistent with that of the appellate court 

[2] It did so proceed, and rendered judgment against Fitch Bros., 
that the bonds upon which they sought to recover interest were void, 
that they were not good-faith purchasers thereof, and were not en- 
titled to recover the interest sued for. To that judgment Fitch Bros, 
took no exception, and prosecuted no writ of error or appeal there- 
from. It is therefore res adjudicata between the parties thereto and 
their privies, of every question that was actually involved in, and de- 
termined by, that judgment. Cromwell v. Sac County, 94 U. S. 351,. 
24 L. Ed. 195; Last Chance Mining Co. v. Tyler Mining Co., 157 U. 
S. 683-691, 15 Sup. Ct. 733, 39 L. Ed. 859; Northern Pacific Ry. Co. 
v. Slaght, 205 U. S. 122-131, 132, 27 Sup. Ct. 442, 51 L. Ed. 738; Mes- 
singer v. Anderson, 171 Fed. 785-789, 96 C. C. A. 445; Cooley's 
Const. Lim. *47 et seq. 

[3] The essence of estoppel by judgment is that some right, ques- 
tion, or fact in dispute between parties has been judicially determined 
by a court of competent jurisdiction; and, where such judgfment is 
pleaded in bar of a subsequent action, the question always is. Has such 
question been so determined between the same parties or their privies? 
and not upon what evidence was it determined, or the reason therefor. 
Last Chance Mining Co. v. Tyler Mining Co., 157 U. S. 687-^91, 15 
Sup. Ct. 733, 39 L. Ed. 859; Sou. Pac. R. R. Co. v. United States, 
168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355. 

[4] Finally it is urged that the coupons involved in this suit are 
other and different coupons than those involved in the prior suit in 
the state court, and that the judgment there is not conclusive of the 
appellant's right to recover upon these coupons. But the right to re- 
cover any interest upon the bonds in question depends upon their va- 
lidity in the hands of the appellant, or the copartnership of which he 
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was a member; and, if the bonds themselves were void in their in- 
ception, no interest will ever accrue thereon. The validity of these 
bonds was directly involved in that suit, and it was there adjudged 
that they are void. The estoppel against the appellant resulting from 
that judgment is not dependent upon the demand involved in this suit 
being the same as that involved in that suit; but is dependent upon 
the questions here involved being identical with those involved in, and 
determined by, that suit New Orleans v. Citizens' Bank, 167 U. S. 
371, 17 Sup. Ct. 905, 42 L. Eel. 202; Northern Pacific Ry. Co. v. 
Slaght, 205 U. S. 122-130, 27 Sup. Ct. 442, 51 U Ed. 738; Sou. Pa- 
dfic R. R. Co. V. United States, 168 U. S. 1-48, 49, 18 Sup. Ct. 18, 42 
L. Ed. 355; Deposit Bank v.. Frankfort, 191 U. S. 499-513, 514, 24 
Sup. Ct. 154, 48 L. Ed. 276; Messinger v. Anderson, 171 Fed. 785- 
789, 96 C. C. A. 445. The identity of such questions being established, 
the fact that the coupons for interest here are for interest accruing 
later upon the same bonds, for which the coupons in the former suit 
were giv^n, in no manner aflfects the estoppel arising from the judg- 
ment in that suit. 

In New Orleans v. Citizens' Bank, 167 U. S. 395, 17 Sup. Ct. 913 
(42 L. Ed. 202), above, it had been judicially determined in prior suits 
tfiat the capital stock and certain other property of the bank were ex- 
empt from state taxation for certain years. Afterwards the state 
sought to tax such property for subsequent years, and contended that 
the prior judgments were not res adjudicata of its right to do so, be- 
cause the taxes demanded were not the same. Mr. Justice White, 
speaking for the court, said : 

*'It results from the foregoing that the two Judgments rendered after the 
expiration of the original charter necessarily adjudged the claim of exemp- 
tion upon identically the same facts and conditions as those here presented, 
and they, therefore, are conclnsire, unless the proposition be sound that, 
a claim for taxes for one year being a distinct cause of action from the tax 
for a subsequent year, the Judgment holding that the tax of the prior year 
cannot be assessed or collected can never be the subject of the thing adjudged 
as to the tax for the future year, however absolute may be the identity of 
the defense and of the fact^ upon which the defense is founded. • * * 
The estoppel resulting from the thing adjudged does not depend upon whether 
there is the same demand in both cases, but exists, even although there be 
different demands, when the question upon which the recovery of the second 
demand depends has under Identical circumstances and conditions been pre- 
viously concluded by a Judgment between the parties or their privies. This 
Is the elemental rule, stated In the text-books and enforced by many deci- 
sions of this court" 

And in Southern Pacific R. R. Co. v. United States, 168 U. S. 1, 
48, 18 Sup. Ct. 18, 27 (42 L. Ed. 355), Mr. Justice Harlan, speaking 
for the court, said : 

'The general piindple announced in numerous cases is that a right, ques- 
tion, or fact distinctly put In Issue and directly determined by a court of 
competent Jurisdiction, as a ground of recovery, cannot be disputed in a sub- 
sequent suit between the same parties or their privies; and, even if the 
second suit is for a different cause of action, the right, question, or fact 
once so determined must, as between the same parties or their privies, be 
taken as conclusively established, so long as the. Judgment in the first suit 
remains unmodified. This general rule is demanded by the very object for 
which dvU courts have been established, which is to secure the peace and 
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repose of society by the settlement of matters capable of Jndldal determine' 
tion." 

Whatever may have been the reason for the reversal of the judg- 
ment of the district court of Stanton county upon the facts found by 
it, and the rendition of judgment by that court upon those facts against 
Fitch Bros., that judgment is final and conclusive between these par- 
ties. 

The decree of the Circuit Court is therefore affirmed. 



ST. LOUIS SOUTHWESTERN RY. C50. v. BRITTON. 

(Circnit Ck)urt of Appeals, Eighth Olrcalt. September 1, 1911.) 

No. 3,561. 

Oabbiebs (I 818*) — ^INJUBT TO Passengeb^Evidencs. 

In an action for injuries to a passenger, caused t)y an alleged sudden 
stop following the deraUment of a car, physical f&cts held to require a 
verdict for defendant on the ground that plaintiff could not have been 
injured In the manner claimed. 

[Ed. Note. — ^For other cases, see Carriers, Cent Dig. fi 1307-1314; Dec 
Dig. f 318.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by Willa Britton against'the St. Louis Southwestern Railway 
Company, Judgment for plaintiff, and defendant brings error. Re- 
versed. 

William T. Wooldridge (Samuel H. West, Frank G. Bridges, and 
Nicholas J. Gantt, Jr., on the brief), for plaintiff in error. 
Frank Pace ( Jeflf Davis, on the brief), for defendant in error. 

Before SANBORN, Circuit Judge, and MARSHALL and WM. 
H. HUNGER, District Judges. 

WM. H. MUNGER, District Judge. Willa Britton, as plaintiff, 
brought this action against plaintiflf in error, as defendant, to recover 
damages for an alleged personal injury caused, as stated, by the negli- 
gence of defendant. 

The evidence in the case discloses the sad life of a very unfortunate 
young lady. Plaintiff, at the trial November 2, 1910, testified that 
she was 19 years of age, and was married on August 6, 1906 (age 
15). In June, 1907, after a miscarriage, her doctor performed a curet- 
ment. In September, 1909, she was operated upon, and a tumor re- 
moved from one of her ovaries. In December following she was 9p- 
erated upon for appendicitis, and in April, 1910, was operated upon 
for gall stones. At that operation it was discovered that she had 
adhesions of the intestines on the right side, and the doctor declined 
to proceed farther with the operation on account of the danger to her 
life. He said she would suffer from these adhesions until she was 
operated upon and had them broken up, and advised her to go to a 
specialist, recommending Mayo Bros. 

«For oUier oasM Bee Mune topic & i numbbb in Dec. & Am. Digs. 1907 to date, ft Rep'r Index w 
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She left the hospital on the 23d of June, 1910, went to a boarding 
house, remained until the 8th of July, when she took a young sister to 
the country. Returning on the 11th, she purchased at tfie station of 
England a ticket to Little Rock, and became a passenger upon the 
train of the defendant road between England and Little Rock. The 
train consisted of an engine, tender, baggage car, and two passenger 
coaches. The seats in tiie coach were double cushioned seats. She 
seated herself near the center of the rear coach on the left-hand side 
of the car, facing in the direction the train was going. She was alone 
in the seat and sat near the aisle. After the train had left England 
some little time the forward wheels of the front trucks of the tender 
left the rails, supposedly on account of the lowering of the track, 
caused by the roadbed being softened from rains. The engineer, im- 
mediately discovering from the sound that these wheels were oflF, ap- 
plied his air brake, slowed down, and stopped the train. Plaintiff testi- 
fied that the train stopped with such a sudden jerk or jolt that she was 
thrown against the window sill and her left side and back injured. 
When the train stopped the male passengers got out of the car to 
ascertain the cause of the stoppage. There were three lady passengers 
in the coach in which she was sitting. They (with plaintiff) got up, 
walked to the rear of the coach, and looked out to see if they could as- 
certain why the train had stopped. In about 15 minutes the wheels 
were replaced on the rails and the train started. After returning to 
her seat, and after the train had started, the motion of the car made 
her sick. Her illness seemed to increase before the train reached 
Little Rock, and she received attention from some of the other passen- 
gers. On reaching Little Rock she was taken to a hospital, and has 
been attended by physicians since. She claims that the injury resulting 
from her being thrown against the window sill injured her back to such 
an extent that her lower limbs have become in a measure paralyzed. 
At the trial she was brought into court on a stretcher, and demonstra- 
tions were made to establish the paralyzed condition of her limbs 
by sticking pins into them in view of the jury. 

As to whether or not the car stopped in a sudden manner, so as to 
throw her against the window sill, her testimony stands alone, un- 
supported by that of any other. In addition to the trainmen, who tes- 
tified that the train stopped by slowing down gradually, nine passen- 
gers upon the train also testified that there was no sudden stop, jerk- 
ing, or jolting of the train. One of the passengers testified that he 
was looking directly at her when the train came to a stop, and that 
she was not thrown against the window sill. Another one was writing, 
and observed nothing unusual until the train stopped. While the bur- 
den was upon the plaintiff to establish her injury by a preponderance 
of the testimony, the preponderance is not determined by the number 
of witnesses alone ; and, were this all, we might not be inclined to dis- 
turb the verdict of the jury, who saw the witnesses and observed the 
manner in which they gave their testimony. But it is apparent, from a 
consideration of the physical facts, that plaintiff is mistaken. She was 
sitting in the seat, she testified, facing in the direction the train was 
going. She was not sitting next to the window, but near the aisle, and 
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a sudden stopping of the train would have precipitated her forward, 
not. thrown her sideways some distance to the window. Sitting where 
she was, had she been suddenly thrown sideways against the window 
sill, she would not have been struck in the side and back below the ribs, 
but much higher up, at or about the shoulders. 

Plaintiff's testimony was taken by deposition several weeks before 
the trial. Her testimony was somewhat different then as to the man- 
ner of her injury than that given at the trial. In her deposition she 
stated that her left side struck the window sill just below the ribs. 
Upon the trial her testimony was that it was the left side and back that 
struck the window sill. We, however, leave out of consideration any 
discrepancy in her statements. Plaintiff had at times suffered severe 
pains about her right side before and after the operation, which dis- 
closed that she had adhesions of the intestines. Her sufferings were 
such that one and sometimes two or more hyperdermic injections of 
morphine were required to ease her pain, and she at times manifested 
symptoms of hysteria. However much plaintiff may enlist our sympa- 
thy, she is not entitled to a judgment against defendant, unless its 
wrongful act has contributed to produce her present condition. We 
are fully persuaded, from a careful consideration of all the testimony, 
viewing it in the most favorable light for plaintiflf, that she was not 
injured by being thrown, and was not thrown, against the car window, 
but that she labors under an hallucination in this respect. 

The requested instruction for a directed verdict in favor of the de- 
fendant, after the close of the trial, should have been given. For the 
refusal to give it, the judgment is reversed, and a new trial ordered. 



CALIFORNIA NAT. BANK OP SACRAMENTO ▼. UTAH NAT. BANK OF 

SALT LAKE CITY. 

(Circuit Court of Appeals, Eighth Circuit September 26, 1911.) 

No. 8.448. 

1. Banks and Banking (§ 170*) — Colubotion Aoentb— Misgonduot ot Sub- 

agents— Liabtlitt. 

In the absence of any express or Implied contract that a bank to which 
collections are sent would not be liable for the misconduct of its sub- 
agents in making the collection, it is responsible for the negligence of 
those so employed. 

[Ed. Note.— For other cases, see Banks and Banking, Cent Dig. §§ 688, 
589, 692; Dec. Dig. S 170.*] 

2. Banks and Banking (§ 170*) — Coixection Agent^Negligencb of Sub- 

agent— Custom OP Business. 

Where defendant ibank had been acting as plaintiff's collection agent 
for some time, with the understanding that it should not be liable for the 
misconduct of its subagents, and on receipt of the item in question for 
collection in accordance with its uniform prior practice acknowledged 
receiving the check and incorporated in the body of the receipt a state- 
ment that in receiving the same it acted only as agent, and assumed no 
responsibility for the acts, omissions, neglect, or default of agents or 

•For other cImm Bee same topic 4k 8 numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indezee 
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sabageiits at other points, or for items lost in transit, it was not liable 
for the failure to collect the check, dne to the negligence of a subagent 
[Ed. Note.~For other cases, see Banks and Banking, Gent Dig. §§ 588, 
589, 592 ; Dec. Dig. § 170.*] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action by the California National Bank of Sacramento against the 
Utah National Bank of Salt Lake City. Judgment for defendant, 
and plaintiflf brings error. Affirmed. 

Oscar W. Moyle (Le Grand Young, on the brief), for plaintiff in 
error. 

Waldemar Van Cott (E. M. Allison, Jr., and William D.Riter, on 
the, brief), for defendant in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

PER CURIAM. A check drawn by Philips upon the First Na- 
tional Bank of Ponderay, Idaho, payable to Albert Wonderlich, was 
forwarded by the California National Bank of Sacramento, which had 
received it from another bank, to its correspondent, the Utah Na- 
tional Bank of Salt Lake City, for collection. The drawee bank was 
so far distant from the Utah bank that the check necessarily had to 
be forwarded through subagents for actual presentation. It finally 
reached its destination and was protested for nonpayment. The Cal- 
ifornia bank sued the Utah bank for damages alleged to have been 
occasioned by its negligence (the particulars of which need not be 
specified) in the transaction of the business, and, failing to recover in 
the Circuit Court, brings the case here for review. 

The Utah bank had for several months prior to the transaction in 
question been acting as correspondent for the California bank in re- 
spect of its business at or near Salt Lake City, and also in respect of 
collections to be made at a distance through the intervention of sub- 
agents. The Utah bank acted with due diligence in forwarding the 
check in question, and no fault is found with its selection of a sub- 
agent. The actionable negligence, if any, was with the subagents, 
and it is claimed that under the authority of Exchange National Bank 
v. Third National Bank, 112 U. S. 276, 5 Sup. Ct. 141, 28 L. Ed. 722, 
the Utah bank is liable for the misconduct of its subagents in the per- 
formance of their duties. 

^ [1,2] In the absence of any express or implied . contract that it 
should not be liable for the misconduct of its subagents, we would be 
required under the authority of the last-mentioned case to hold the de- 
fendant responsible for the negligence of the agents employed by it; 
but it appears that the defendant had, from the inception of its business 
relations with the plaintiff bank, accepted items for collection beyond 
its immediate sphere of action, with the understanding that it should 
not be liable for the misconduct of its subagetits. Upon receipt of the 
item in question in this case the Utah bank, in accordance with its uni- 
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form prior practice, acknowledged its receipt, and in the body of the 
receipt, in like accord with former practice, incorporated these words : 

"In receiving checks, drafts, or other paper on deposit or for collection, the 
Utah National Bank acts only as agent, and assumes no responsibility for the 
acts, omissions, neglect, or default of agents or subagents at other points, or 
for items lost while in transit Any credit allowed for items on other banks 
or parties is only provisional until t^e proceeds thereof in money shall have 
been actually received by said bank. 

'•[Signed] W. F. Adams, Vice Pres." 

The California bank received this receipt in due course of mail and 
made no objection to the terms specified. According to prior usage 
and contract alike, therefore, the defendant bank assumed no liability 
for the misconduct of its subagents, and the doctrine of the Exchange 
National Bank Case has no application. 

The judgment below was right, and is affirmed 



In re IRONCLAD MFG. CO. 

In re PIBRSON. 

(Circuit Court of Appeals, Second Circuit July 29, 1911.) 

Bankbttftot (§ 462*) — ^Appellate PBOCEEDiwas— Power to Gbaitt Stat. 

Where an order of a District Court in bankruptcy has been taken to 
tbe Circuit Court of Appeals for review by an appeal or petition to re- 
vise, an application for a stay to prevent action by a party pending the 
application must be made to the court, and cannot be granted by a judge. 
tEd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 462.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9,] 

Petition to Revise Order of the District Court of the United States 
for the Eastern District of New York in Bankruptcy. 

In the matter of the Ironclad Manufacturing Company, bankrupt. 
Petition by J. Fred Pierson to revise order of District Court On 
motion for stay. Denied. 

Before WARD, Circuit Judge. 

WARD, Circuit Judge. If I were allowing an appeal, I could grant 
a stay; but the cause is already in the Circuit Court of Appeals by 
appeal, or petition to revise, or both, and an application for a sta^ 
would have to be made to the court. I have no power as a Circuit 
Judge to grant it. If I had, I would deny it, because in the absence 
of fraud tfie court has no right to interfere with the exercise of their 
legal rights as to collateral by pledgees. 

•For other cues sea same topic * 8 mumbeb in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



IBYIKB T* PUTNAM 321; 

IRVINE ▼. PUTNAM, 

SAliD ▼. DELANO. 

(OlrcaSt Cbnrt, 8. D. New York. February 9, 1911.) 

L BiCEIVEBS (f 210*) — FOBEIGN RBOBIVKBS— STOCKHOLDERS' LlABIUTT— EK- 
rOBGElfEIVT. 

Where an assessment against stockbolders of a railroad company was 
levied by an Ohio state court, a receiver appointed by such court was en- 
titled to sue on the assessment and recover the same against stockholders 
In the courts of New York. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. f { 417-420 ; De& 
Dig. § 210.*] 

ti Limitation of Acnoirs (S 58*) — Liabilitt or Stockholdebs— Absbss- 
icENTs— Accrual. 

Limitations do not begin to run against an assessment against stock- 
bolders of a railroad company in insolvency proceedings prior to the 
entry of a decree levying such assessment 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. I 
827; Dec. Dig. f 08;* Corporations, Cent Dig. §{ 1084-1003.] 

Action by Ellsworth C. Irvine, as receiver, etc., of the Columbus, 
Sandusky & Hocking Railroad Company, against Henry W. Put- 
nam, Jr., and against Warren Delano, Jr. On demurrer to complaint. 
Overruled. 

Baldwin & Hutchins and McLaughlin, Russell, Coe & Sprague 
(Rufus W. Sprague, Jr., of counsel), for plaintiff. 

Cravath, Henderson & De Gersdorff (WaJker D. Hines, of counsel), 
for defendants. 

COXE, Circuit Judge. [1] These actions are brought by the 
plaintiff, as receiver, appointed by the court of common pleas of 
Franklin county, Ohio, against the defendants as stockholders of the 
Columbus, Sandusky & Hocking Railroad Company to recover the 
amounts assessed against them by the said court of common pleas. 

The defendants demur upon the following grounds : 

First: That this court has no jurisdiction of the subject of the 
action. 

Second: That the plaintiff has no legal capacity to sue: (1) He 
has no title to the alleged claim sufficient to authorize him to maintain 
these actions; (2) he has no power to sue outside the jurisdiction 
of Ohio and no power or authority to sue in this court; (3) the 
Ohio court had no jurisdiction to confer upon the plaintiff, as re- 
ceiver or otherwise, the title to the claims against the defendants 
or the authority to maintain these actions; (4) that the words "Re- 
ceiver, etc.," appearing after his name are merely descriptio personae. 

Third: That the complaint does not state facts sufficient to con- 
stitute a cause of action. 

Fourth: That the laws of Ohio relied on by plaintiff are in con- 
travention of the Constitution of the United States in so far as they 
attempt to authorize these actions. 

The question, then, briefly stated, is this — assuming all the facts 

•For oUier cmm bm Mma topic * § kumbbb in Deo. ft Am. Digi. 1907 to dat^ * Bop'r Iiid«ZM 
190 F.— 21 
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alleged in the complaints to be true, can the actions be maintabed? 
In the suit of this plaintiff against Henry W. Putnam — the complaint 
was almost identical with the complaint in these actions — ^a demurrer 
containing similar averments to those now under consideration was 
overruled by the Circuit Court for the Southern District of California. 
Irvine v. Putnam, 167 Fed. 174. 

In July, 1910, the Circuit Court for the District of Maryland, in 
Irvine v. Bankard, 181 Fed. 206 (the issues being substantially the 
same as in the actions at bar), after carefully reviewing all the de- 
fenses, rendered a decision for the amount demanded and interest. 
This was a decision, apparently, made at the trial after issue joined 
on complaint and answer. 

In Hamilton v. Simon, 178 Fed. 133, this court directed a verdict 
for the plaintiff in an action based on the Minnesota statute in which 
many of the questions here mooted were decided adversely to the 
defendants' contention. 

[2] In the case of Bernheimer v. Converse, 206 U. S. 516, 27 Sup. 
Ct. 755, 51 L. Ed. 1163, the Supreme Court upheld an assessment un- 
der the Minnesota statute in a suit brought by the receiver in this court 
against stockholders who were not parties to the assessment proceed- 
ings. The Minnesota statute and the proceedings thereunder were 
attacked upon the same general lines as in the present case and the 
defense was interposed that the suit was barred by the statute of lim- 
itations. Regarding this defense the court says : 

"The caujse of action did not accrue until the receiver could sue upon the 
assessment after the stockholder had failed to pay as required by the order 
of the Minnesota court* of December 22. 1902. King v. Pomeroy, 121 Fed. 287 
[58 a a A. 209]. Under the New York statute of Umitations there was six 
years In which to bring the action after it accrued, under section 382 of the 
Code." 

It is asserted that the question of the bar of the statute can be 
considered upon demurrer because it appears on the face of the com- 
plaint that the limitation is an inseparable qualification of the right 
and that more than 18 months elapsed between the time the obliga- 
tion became enforceable against the defendants and the commence- 
nient of the action. On the other hand, the plaintiff insists that the 
statute of limitations is a defense which must be pleaded and cannot 
be considered on demurrer. 

There is force in this contention but it is unnecessary to decide the 
point as, in my opinion, the cases cited dispose of the question of lim- 
itation adverse to defendants' contention. Some of the questions pre- 
sented by the present demurrers differ in form from those considered 
in prior litigations, but I have no reason to think that those decisions 
would have been otherwise if the demurrers now under considera- 
tion had been interposed. 

In any view, I think that the questions argued should not be disposed 
of on demurrer. 

The demurrers are overruled, with leave to the defendants to 
answer within 20 days from the date of the orders overruling the 
demurrers. 
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CROWN CORK & SKAL CO. OF BALTIMORE CITY V. BROOKLYN 

BOTTLE STOPPER CO. et al. SAME v. AMERICAN CORK 

SPECIALTY CO. et al. SAME v. JOHNSON. 

(arcult Court, B. D. New York. June 12, 1911.) 

!• Patents (8 287*) — Suit fob Infringement— Parties. 

Individuals who organized a corporation with a small capital for the 
purpose of enabling them to infringe a patent through the corporation 
without subjecting themselves to personal liability may be Joined with 
the corporation as defendants in a suit for the infiingement, and held 
jointly liable therefor. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. f 458; Dec. Dig. § 
2S7.* 

Persons liable for infringement of patent, see note to Westinghouse B. 
ft Mfg. Co. y. Allis-Chalmers Co., 100 a C. A. 414.] 

2. Patents (§ 297*) — Suit foe Infbingement—Preliminabt Injunction. 

In a patent suit, where the parties are not willing to rest the case on 
final hearing on the papers presmted on an application for prelimlnaty 
injunction, or where the attention of defendants has not been called t^ 
the patents by prior adjudications, sustaining their validity, exceptional 
circumstances must be shown to Justify the gtanting of a preliminary in- 
Jujiction in advance of the taking of the testimony. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 481; Dec. Dig. 
I 297.*] 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Brooklyn Bottle Stopper Company, Emilio Alberti, 
James Alberti, and John Alberti. Same against the American Cork 
Specialty Company and Joseph Mundet, otherwise known as "Jose 
Mundet," and same against Aaron Johnson. On motions for pre- 
liminary injunction. ' Motions denied. 

Philipp, Sawyer, Rice & Kennedy (Robert H. Parkinson and James 
Q. Rice, of counsel), for complainant. 

Robert B. Killgore (Alfred C. Coxe, Jr., of counsel), for defend- 
ants. 

CHATFIELD, District Judge. [1] Three actions have been 
brought against different parties who occupy substantially similar posi- 
tions so far as the present application for a preliminary injunction is 
concerned. One of them, Johnson, is an individual who seems to be 
financially responsible. In the other cases the principal defendant is a 
corporation, but individual defendants have been joined, because the 
corporation has been so organized, with such a small amount of paid-up 
capital and so little corporate responsibility, that it must be held that 
the individual responsible stockholders are the parties actually inter- 
ested, and that they are proper defendants in a suit involving, not 
only the rights as to certain patents, but questions of accounting for 
profits and personal decrees with reference to the operations of those 
corporations. Crown Cork & Seal Co. of Baltimore City v. Brooklyn 

Bottle Stopper Co. (C. C.) 172 Fed. 225. 

»'— '■ ■■■ .1 I II.., ■ 
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But it is urged that the method of organization of these corporations 
and the secrecy with which they have conducted the making of the 
product (by the use of machines which will be considered later) indi- 
cate that some knowledge, or at least apprehension, has existed on the 
part of the defendants. Yet in the same breath the complainant urges 
that no defense of laches is available, although the record shows that 
it has had knowledge that these various defendants were putting upon 
the market a product which is now discovered to be produced by ma- 
chines which the complainant contends infringe its method and ma- 
chine patents. Ndne of these questions seem to be sufficient ground 
upon which to rest a determination of the application for preliminary 
injunction. As has been said, the personal defendants are proper 
parties, and their apparent desire to avoid personal financial responsi- 
bility, and their knowledge of the zeal with which the complainant 
has ordinarily investigated all machines affecting the complainant's 
business explains their actions ; so that it cannot be conclusively held 
upon affidavits that these personal defendants knew or expected that 
they were actually infringing any patents. Even the remarks attributed 
to Mr. Johnson are not admitted in the form in which they are charged. 
But, whichever language be taken, they do not show more than ordi- 
narily explainable precautions, provided the defendants' intentions and 
knowledge be innocent of the idea of infringement, and hence a pre- 
liminary injunction cannot be based upon such statements alone. 

Artides like the complainant's product, generally known as metal 
caps or closures for bottles, are becoming more and more extensively 
used. It appears that there is also a considerable independent trade, 
and that a total output last year of over 30,000,000 gross of these caps 
was consumed. Some one-third of this output came from independent 
sources; that is, from makers other than the complainant. But the 
complainant by its license system, through which it controls the various 
machines for applying these caps and limiting their use to caps bought 
of the complainant and also machines for making the caps (which the 
complainant alleges are covered by its patents), has built up for the 
complainant an exceedingly profitable business, and one in which abso- 
lute perfection of operation and preservation of the contents of the 
bottles capped is of the greatest importance. An examination of the 
record shows that imperfect caps, in the form known as "puffers," were 
for a long time the object of experimentation, and have to do directly 
with the patents involved on this motion. The cap of the xromplainant, 
consisting of a tin shell with fluted rim, a thin layer of cork, and in be- 
tween the cork and the tin a disk of paper treated with some adhesive - 
gum, requires (especially when used for highly charged contents like 
ginger ale or soda) perfect union between the lip of the bottle and the 
cap. The natural imperfections or interstices in the cork are partially 
filled up by the exertion of pressure. The gummed paper, more or less 
adhering to the cork and tin, aids in the effective closing of these 
openings or imperfections. The construction of these caps, with the 
application of heat and pressure, forces out any gas or steam, so that 
the melted gum makes a close or impervious seal, with a much more 
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nearly uniform percentage of perfection than when the cork disks 
were first used in caps of this sort 

These general objects are what were sought to be obtained by the 
complainant's patents. One Painter, who took but the original patent 
for the cap itself in the year 1892 (which therefore expired by limita- 
tion in 1909, since which time the defendants have largely increased 
the output of such caps) also patented a method in 1905, on an applica- 
tion filed June 6, 1902, under No. 792;284, in which he describes the 
method of compressing the cork disk, gummed paper, sejtl, and the tin 
cap in a feeding device which would cause the disks, under pressure, 
to be passed over a heating apparatus, allowing a supply of heat suffi- 
cient to melt the gum upon the paper disk, and then to keep the disks 
under compression until sufficient chance for the gum or adhesive por- 
tion of the disks to cool or set and retain the cork in close adhesion 
to the inside surface of the cap, with little chance for dislodgment in 
handling and applying to the bottles, and also without much likelihood 
of the formation of bubbles or air spaces between the tin and the cork. 
It was found, however, that sufficient caps showed imperfections to 
make improvement necessary, and one Wheeler upon the 19th of May, 
1908, obtained letters patent No. 887,883, upon an application filed in 
1905, in which he patented a machine for carrying out an improvement 
of the Painter method in the patent above referred to. On the same day, 
Painter himself had obtained a patent. No. 887,838, on an application 
filed May 24, 1905, for a machine to carry out the method described by 
him in his earlier patent. Both the Wheeler patent and the Painter 
patent were intended to produce machines for doing the same work, 
but Wheeler's idea actually came later, and was an improvement upon 
Painter's idea, even though the patents were issued at the same time. 
In the Wheeler patent the essential difference from the Painter ma- 
chine lay in the application of the heat first and the exertipn of pres- 
sure against the cork disk after sufficient heat had been exerted upon 
the cap, not only to melt the gum and to render adhesion easy, but 
also to expand any air, liquid, or gas which might be contained in any 
part of the cap, and which could with difficulty be forced out even by 
the amount of heat used, if pressure had already been applied. It is 
easy to see that the Painter machine, assuming that the quantity of 
gas were not so small in amount as to be substantially negligible, 
would have to exert a bursting strain before it would be expelled, if 
the cap were under severe pressure, whereas in the Wheeler machine 
the application of heat would cause expansion and probable expulsion 
of this gas, even if small in quantity, before or at the time of the ap- 
plication of pressure. 

The machines used by the defendant companies are substantially 
alike in principle, and were made, or some of them were made, by the 
defendant Johnson, who admittedly constructed the one produced as an 
exhibit. The substantial feature of the defendants' machines is the 
use of two disks, the first of which carries the caps in oval spaces or 
depressions around the outside of its upper face, during which time a 
section of the plate and the caps thereon is subjected to the intense 
heat of an arrangement of Bunsen burners. The second disk has a 
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series of plungers around the upper face, held in place each by a 
separate spring, and released automatically by a cam, which allows 
the plunger to rise sufficiently to give space for the transfer of a heated 
cap from the first disk to one of the spaces immediately under a raised 
plunger upon the outside edge of the surface of the second disk. The 
release of the plunger, when the disk has turned beyond the operation 
of the cam, applies pressure to the cap, already heated to a point where 
the gums have melted and the gas has been expelled or expanded, and 
the cap thus under pressure is carried completely around to a point 
where, when the cam raises the plunger, the cap will be touched by a 
finger which throws it out into a chute. As has been said in the first 
Painter machine patent and in the Painter method patent, the caps ap- 
pear to have been subjected to pressure, then heated, and then allowed 
to cool somewhat before the pressure is removed. In the Wheeler 
patent, the caps are carried upon the face of a disk, and by an arrange- 
ment of spaces and a spiral track are meanwhile moved from the 
center toward the circumference. The heat is applied by steam near 
the center, and then the plungers exert pressure while the caps are car- 
ried a certain distance. Then, the plungers being released, the caps 
are expelled upon the outer or cooled portion of the disk, where the 
temperature is rapidly reduced, under the influence of a water-jacket. 

In the defendants' structure no cooling apparatus or water-jacket 
is used, but some lowering of temperature (to whatever extent this 
may be effected) is accomplished by the removal of the caps from the 
zone in which heat is applied before the plungers act. The real point, 
so far as the question of infringement is concerned, depends upon 
whether or not the use of the two disks, the application of pressure 
to the caps after they have left the heated zone, but while they are 
still in a position to receive more or less heat, and the lack of any at- 
tempt to cause great reduction of temperaturc-or artificial cooling, is a 
patentable invention by itself, or is so different from the operation 
of the Wheeler process as not to be an infringement thereof. Unusual 
as it may seem, when considering the question of use of the Painter 
and Wheeler patents, no adjudication has ever been had. Public 
acquiescence, to the extent of great sale of the product and recogni- 
tion of commercial availability, and general respect for the scope of 
these patents and for the probability of valid ownership on the part 
of the complainant, is indicated. But, again, the natural effect of 
these elements is counteracted by the license system which the com- 
plainant has so generally endeavored to protect, and by the fact that 
the patent upon the cap itself has but recently expired, thus opening 
the field to persons desiring .to make these caps, without thereby in- 
volving them in an infringement suit over the caps themselves. 

The defense of laches would not seem to be so persuasive upon the 
affidavits presented, and tbere seems to be strong probability that the 
Painter and Wheeler patents, especially in view of the fact that no 
patents in the prior art have been s^t up in the affidavits or presented 
by the expert who furnished one of the affidavits, other than the 
Painter patent for the formation of the cap, are likely to be sustained 
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as describing and covering valid inventions. On the other hand, While 
discussion upon these motions has been limited to certain claims, and 
while the general purpose of the defendants' devices depends upon 
similar processes and produces the same results as the Wheeler im- 
provement of the Painter patents, nevertheless the determination as 
to the claim of infringement of the machine accomplishing these re- 
sults will depend, to a great extent, upon the testimony of the wit- 
nesses, and a comparison of the operation of these machines, in 
connection with a study of their construction, upon final hearing. 
Painter in his method patent. No. 792,284, says: 

"My novel method or process consists, first, In interposing a snltable fusible 
protecting and binding medium between the packing or sealing disks or gas- 
kets and the coincident inner surfaces of the metal co-operating therewith and 
of which the crown-caps are composed; secondly, while the caps, disks, and 
fusible binding medium are properly heated for fusing said medium subject- 
ing the whole to appropriate pressure, and, thirdly, while still heated and 
the packing held under controlling pressure hardening the binding medium or 
permitting it to harden by cooling it, the disk, and cap. Inasmuch as the 
slow cooling of these parts precludes many of the valuable economic advan- . 
tages accruing from hardening the fused medium as promptly ha possible, 
one feature of my invention consists (in this flrtal step) in subjecting the cap, 
disk, and fused binding medium to artificial cooling influences for promptly 
cooling them while under controlling pressure." 

His claim is as follows: 

"First, in interposing a suitable fusible protecting and binding medium 
between the packing or sealing gasket and the coincident surfaces of the 
metal co-operating therewith; secondly, beating the metal, the gasket and 
the binding medium for properly fusing the latter, and in the meantime 
subjecting the whole to appropriate pressure; and thirdly, cooling the metal 
and avoiding injury to the gasket from undue heating and hardening the 
fusible medium while maintaining said appropriate pressure." 

It will be seen that he uses the words "in the meantime"; that is, 
at some time during the process of heating and fusing. But his 
drawings show and the other language of his patent indicates, that he 
actually had in mind the converse of what he said; that is, that he 
intended to exert the metal gasket and the medium to pressure, and in 
the meantime fuse* the medium by heat. His machine patent similarly 
says: "Properly heating the cap, gasket and the medium, and mean- 
time subjecting the whole to appropriate pressure." And, again: 
"But however heated the organization of the heater with the timing- 
table should be such as to appropriately heat the caps on the loaded 
presser blocks during their progressive movement." The claims of 
this patent which are relied upon, viz., 2 and 6, however, use the 
words "heating means and means for engaging the packing to hold 
it under compression while the closure is cooling." And "holding 
the said members under this pressure and while cooling." H this 
language alone were considered,/ we might have the exact idea sug- 
gested by the Wheeler patent, which in claims 1, 4, 7, 23, and 27 
(the ones directly affected by the motion) provide for means for 
heating the assembled members of the closure, while free to allow the 
expanded air to escape, and means for pressing the parts together 
while cooling. Under Uiis language of Wheeler, a machine like that 
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of the defendants, if the closures or caps are reduced in temperature 
at all, so as to cause cooling of the parts or hardening of the inter- 
posed binding material, as is provided for in claim 6, would seem to 
be within the broad language of the Wheeler claims. 

But, again, the defendants suggest that no appreciable change in 
temperature occurs while the caps are being carried around the sec- 
ond disk of their machine. They claim that Wheeler intended by his 
patent only to suddenly or quickly cool the caps after pressure had 
been exerted, and they thus seem to ignore the idea, which Wheeler 
undoubtedly appreciated and expressed, that the application of heat, 
and the accompanying expansion of gases, while melting the binding 
medium, is to be accomplished to the necessary point before any 
pressure is exerted. Even if Wheeler had the idea that a sudden and 
extreme cooling was advantageous, and if the defendants find that a 
great change in temperature is not necessary, they will have to show 
that their device does not produce such a change of temperature by 
transfer from the heating disk where pressure is to be exerted as to 
free them. from the language of the Wheeler claims, and they imme- 
diately lay themselves open to the charge of being within the general 
idea of the Wheeler patent, as to the order in which or the time at 
which pressure should be applied. To avoid this they charge that 
Painter really suggested the idea which Wheeler tried to patent, and 
that Wheeler, or any one else, should have realized from the Painter 
patent that applying pressure in the meantime did not mean or did 
not suggest the application of pressure, and then heating; and if the 
Painter patent covered this idea, making the Wheeler patent invalid 
— that is, if the Patent Office was wrong in ascribing invention to 
the Wheeler patent — then the defendants say that the bill in the 
present action is multifarious, in that it is' trying to sustain two 
patents, which cannot validly exist as the basis of a single right, or 
that the complaint could be objected to as multifarious. 

This objection has not been taken to the pleadings, but points out 
one of the defenses. The amount of testimony involved in this case 
should be extremely small in amount, owing to the peculiar circum- 
stances involved in the charge of laches, and the entire lack of at- 
tack upon the Painter patent up to the present time, coupled with the 
almost complete barrenness of the prior art upon the subject. The 
questions of fact as to the operations of the machines can be easily 
ascertained, and while a determination would seem almost within the 
scope of this hearing upon affidavits, and while the testimony of- ex- 
perts may be of little use other than to state the object of their 
empirical observations, and while there would seem to be sufficient 
acquiescence and freedom from laches to make it possible to satisfy 
the court even upon preliminary hearing; nevertheless, the advantage 
to be gained and the likelihood of inability on the part of the de- 
fendants to comply with the order of the court, even if the complain- 
ant should recovef , would not seem to be sufficient to justify an assump- 
tion by the court that it can by its own study and upon preliminary 
affidavits anticipate the exact form in which a thorough presentation 
of the testimony may set forth the issues as a whole. 
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'[2] In a case where the parties are not willing to rest their fin^ 
hearing upon the papers presented for the consideration of the appli- 
cation for preliminary injunction, or where the attention of the de- 
fendants has not been called to the patents by prior, adjudication 
sustaining their validity, it seems to this court that exceptional cir- 
cumstances must be shown to justify the use of a preliminary injuncr 
tion in advance of the taking of testimony. Wright Co. v. Hering- 
Curtiss Co., 180 Fed. 110, 103 C. C. A. 31; Same v. Paulhan, 180 
Fed. 112, 103 C. C, A. 32. 

The withholding of such an injunction will facilitate and quicken 
the final hearing of the case. The granting of such an injunction 
may prevent the hearing of the case, even if any valid defense exists^ 
or may lengthen the time necessary to take the testimony^ both be- 
cause no immediate haste .is called for on the part of the complain- 
ant, and because the defendants are anxious to get away from the 
scope of the preliminary injunction, even at the expense of unneces* 
sary taking of testimony. 

For these reasons this court has set forth the questions as they 
occur upon this application, and«has indicated its impressions of the 
scope of the proposition advanced, but will refuse to make an ulti- 
mate determination until the parties leave the matter in its hands 
for final determination. 

Motion for preliminary injunction denied* 



BERARDINI r. TOCCI. 
(Circuit Ctourt. S. D. New York. July S, 1911.) 

1. Patents (i 828*) — Subjects of Patxntb--Abt8— Ststbic of Cods Mbs* 

SAGES. 

The Berardlni patent. No. '889,094, for a "code message,** but which Is 
really for a system of devising code messages, is not for an art In the 
sense of the patent law, and is void. Claims 7 and 8, which are for a 
record book for use in drafting and deciphering code messages, are also 
▼old for lack of invention. 

2. Patemts (§ 328*) — ^iNrRiNaEifEirr-ConE Message. 

The Berardlni patent, No. 889.095,. for a code message, held not in- 
fringed. 

In Equity. Suit by Michael Berardini against Felice Tocci. On 
final hearing. Decree for defendant. . 

Action upon letters patent issued to complainant and numbered 
889,094 and 889,095. All the testimony in the case was adduced ill 
open court 

Mr. Von Briesen, for complainant, 
Mr, Hardie, for defendant 

HOUGH, District Judge. [1] The first patent, 889,094, is de- 
scribed as "for a code message." Its history is this: Complainant 
is a banker of this city, dealing principally, if not wholly, with his 
fellow countrymen, who often wish to transmit comparatively small 

•For eUitr omm m« Mm« topic 4 1 hvmbkb in Dec. ft Am. Diss. 1907 to dato, 4 Rep*r lxk4ez«* 
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sums of money to Italy and do it quickly. He keeps a list of his 
customers in appropriate books. On a line of a given book is to be 
found the name of the person who may wish to remit money, the 
name of the person to whom he so remits it, and the address of the 
payee. This line is numbered, and duplicate books are kept in the 
United States and in Italy. Thus it is seen that each line of the book 
enables any one hdving access thereto and being furnished with a 
given number to identify by that number the remitter and the payee, 
with the latter's address. 

Complainant made known to his Italian customers that he would 
transmit money by telegraph in any sum which was a multiple of 10. 
If, therefore, any person whose name was inscribed in complainant's 
book, and also in that of complainant's correspondent in Italy, wished 
to transmit 100 lire to the individual in Italy whose name and ad- 
dress were also to be found in both books, a code message reading 
"12584" would produce that result; "1" being the number of hun- 
dreds of lire to be transmitted and paid, and "2584" being the record 
number on both sides of the Atlantic of remitter, payee, and payee's 
address. Five figures being the limitof transmission at one-word rate 
by trans-atlantic cable, the system as above explained is only valid 
for record numbers from 1 to 9999, and also only for hundreds of 
lire. Within these limits many scores of remittances might be made 
in a single cable message, and by the prefixing of a word arbitrarily 
agreed upon it might be stated that the first figure stood, not for 
hundreds of lire, but for thousands or for tens. If all the figures 
necessary to convey the meaning did not amount to five, prefatory 
ciphers would be filled in, so that every given message would consist 
of a series of blocks of five figures each, all to be read in the manner 
above sufficiently described. This obviously exposed the Italian cor- 
respondence charged with paying the orders, to many risks from er- 
rors in cable transmission, and complainant therefore added to his 
figures in blocks of five a statement in uncoded language of the num- 
ber of remittances intended to be covered, the total value of the 
remittances in money, and the sum total of the cipher numbers used 
to indicate remitter, payee, and address. 

It is obvious that this is really a system of telegraphic remittance, 
and it is this system which is described in the specification of the 
patent, with many amplifications and variations; e. g., for the use of 
the system when the record numbers extend to and beyond 10,000, 
and for the use of letters instead of figures by an arbitrary pre-?ir- 
ranged equivalence between figures and letters. Yet the claims of 
the patent from 1 to 6 are not for a system nor method of telegraphic 
communication, but are in language best illustrated by claim 4, which 
is as follows: 

A code message comprising a series of elements, the number of which is 
a multiple of the number of elements constituting a code unit, each code 
unit consisting of two portions, one of which indicates the value or amount 
of the order, while the other is a record mark identifying the parties to tlie 
transaction, the message also including means indicating the value of the 
elements representing the amounts of the orders." 
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Claims 7 and 8 are each for a "record book for use in drafting 
and deciphering code messages/' and containing the information above 
sufficiently set forth. 

It must be obvious, from the description of the system above given, 
that it would be (humanly speaking) impossible to so distribute error 
in telegraphic transmission as to permit the receiver of the message 
intended to direct the payment of (say) 20 diflFerent sums to 20 differ- 
ent people to think the message correct when it was really incorrect, 
after he had tested it by the additional information as to the number 
of payments intended,' the total of such payments, and the total of the 
arbitrary key numbers^ Yet while the receiver might detect error, 
he could not locate it, and it would be necessary to ask (perhaps) 
for several repetitions of the message until accuracy had been reached. 

To this point the second patent (889,095) is directed. This inven- 
tion consists in the application of an old (though perhaps not yery 
well known) arithmetical curiosity to the business of sending figures 
by telegraph. 

'The patentee learned that, if any number of numerals arranged in 
coliunns as for addition be added, each horizontal line, and each per- 
pendicular column separately, the grand total obtained by the horizon- 
tal addition of the digits will be the same as the grand total of the 
perpendicular addition of digits. 

Therefore this patentee proposes that the transmitter of the mes- ■ 
sage arrange his figures in blocks of five as for addition, and, having 
added the digits used both horizontally and perpendicularly, he should 
then add to a cable sent according to the system of the earlier patent 
a line of figures containing the totals of the digital horizontal and 
perpendicular addition above described. Assuming this last trans- 
mission to be correct, experiment will show that certainly one, and 
possibly two or three, errors in transmission of the original blocks 
of five numerals can be detected, and correction made without repeti- 
tion of the cable. Therefore complainant claims as his invention 
(taking the first claim as an examplar): 

''A code message comprisiDg a number of code units each consisting of a 
number of elements having a numerical significance and test totals Indicating 
the proper results of the addition of said elements upon the arrangenieet of 
said units in columns aud rows." 

The foregoing is thought to be a fair summary of complainant's 
addition to the sum of human knowledge as revealed by these patents. 

As to claims 7 and 8 of the earlier patent, it is sufficient to say that 
they are overwhelmingly shown to embody a system of assigning 
arbitrary meanings to words and figures which is very old in cable 
code systems. They are therefore void foi^ lack of invention. 

[2] As to the second patent, it is enough for the purposes of this 
case to point out that, whatever may be the merits of digital addition 
of code numbers as a means of detecting errors in the transmission 
of the same, there is no proof that defendant ever used that method, 
and therefore the bill as to the second patent must be dismissed. 

The evidence reveals that for a very short time defendant, who is 
also a banker transacting the same kind of business as complainant, 
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did use for the same purpose as does the complainant a system of 
telegraphic transmission of money which involved the use of arbitrjiry 
words and figures in substantially the same way as complainant used 
them, and he did add statements of the number of payments ordered, 
totals of such payments, and totals of key numbers. With slight 
variations there was a time for a few wedcs, shortly before the be- 
ginning of this suit, when the practical method of transmitting money 
to Italy used by both- parties hereto was the same. 

It would, I think, be quite possible, if the earlier patent were for 
a combination of elements producing a new resiilt, to show, first, that 
the elements were not new, and that the result was not new; but 
the patent must be judged according to its wording, and claims 1 to 
6 thereof are not for any "composition of matters," nor a manufac- 
ture, nor a machine, but they are for (eo nomine) a "code message," 
and it necessarily follows that a code message must be an art within 
the meaning of Rev. St. § 4886, as amended by Act March 3, 1897, 
c. 391, § 1, 29 Stat. 692 (U. S. Comp. St. 1901, p. 3382). 

It might be enough to bluntly hold that a code message cannot be 
an art, but that perhaps is interpreting the mere language of the 
claims too narrowly. It is therefore thought better to inquire what 
is an "art" within the meaning of the patent laws. 

"In the sense of the patent law an art is not a mere abstraction. A sys- 
tem of transacting business, disconnected from the means for carrying out 
the system, Is not, within the most liberal Interpretation of the term, an art. 
Advice Is not patentable." Hotel Security, etc., Co. ▼. Lorraine CJo., 160 Fed. 
469, 87 C. C. A. 451, 453, 24 L. B. A. (N. S.) 665. 

A patent win not be 'Tield valid for a principle, or for an Idea, or any 
other mere abstraction." FuUer v. Yentzer, 04 U. S. 288, 24 L. Ed. 103. 

Speaking of a patent which resulted in famous litigation, Shepley, 
J., said: 

"It must be sustained, If It be sustained, as a patent for an art The stat- 
ute term 'art,' used as It Is in the sense of the employment of means to a 
desired end or the adaptation of powers in the natural world to the uses of 
life, is perhaps a better term than the word 'method* used by the patentee, 
or the word 'process,' the term of description used by the experts. A process 
eo nomine is not made the siibject of a patent in the act of Congress ; an art 
may require one or more processes or machines in order to produce a certain 
result or manufacture. It is for the discovery or Invention of some practical 
method or means of producing an essential result or effect that a patent, is 
granted, not for the result or effect Itself. 'Process' or 'method/ when used 
to represent the means of producing a beneficial result, are in law synony- 
mous with 'art,' provided the means are not effected by mechanism or mechan- 
ical combination." Piper y« Brown, 4 Fish, Pat Cas. 175, Fed. Cas. No. 
11,180.1 

If, therefore, this paterit be construed as not merely for a thing 
called a "code message," but for a system of transmitting code mes- 
sages, for a process or method of cable communication in cipher, the 

1 Note. — ^The patent that was involved in this case was also tested in 
Piper V. Moon, 10 Blatchf. 264, Fed. Cas. No. 11,182. Brown ▼. Piper, 91 
U. S. 37, 23 L. Ed. 196, the decision of Shepley, X, was reversed, but without 
affecting the Importance of the above-quoted (Uscussion of the meaning of the 
statutory word 'tart** 
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question arises whether such a process or such an art is patentable 
upon the evidence. Numerous cases have been cited relating to 
patents for index books, checks, and check books, and certain ar- 
rangements of printing upon books of account. Johnson v. Johnston 
(C. C.) 60 Fed. 618; Carter Crpme Co. v. American Salesbook Co. 
(C. C.) 124 Fed. 903; Thomson v. Citizens' Bank, 53 Fed. 250, 3 C. 
C. A. 518; Waring v. Johnson (C. C.) 6 Fed. 500; Dugan v. 
Gregg (C. C.) 48 Fed. 227; Safeguard Acct. Co. y. Wellington 
(C. C.) 86 Fed. 146. Upon examination each of these cases holds 
no more than a particular book, pamphlet, or sheet of paper treated 
to a particular style of printing, or arranged in a particular manner, 
could be patented as an article of manufacture, which is as much as to 
say that the paper, ink, and perhaps binding, when arranged as a 
composition of matter, became patentable by the presence of utility, 
novelty, and invention. 

Such is not and cannot be the* case here. No particular code mes- 
sage can be produced which in every exemplar thereof is the single 
subject of this patent. Indeed, the claims are misnomers. The patent 
is not intended to be for a code message, in the sense that patents 
have been granted for books of a peculiar kind. The patent is really 
for a system of devising code messages, and as such (upon a most 
liberal reading of the claims) it is in my judgment obnoxious to the 
remarks above quoted from Hotel Security Co. v. Lorraine Co. The 
patent is really for advice. It is for an art only in the sense that one 
speaks of the art of painting, or the art of curving the thrown base- 
ball. Such arts, however ingenious, difficult, or amusing, are not 
patentable within any statute of the United States. 

The bill is dismissed, with costs. 



PARSONS NON-SKID CO. et al. v. B. J. WILLIS CO. 
(Circuit Court, S. D. New York. September 16, 1911.) 

1. Patents (§ 327*)— Surr fob iNrBiNOEMENT— Effect of Pwob Decision. 

Where, in an Infringement suit, an alleged anticipating patent was in 
tbe record and discussed in the briefs in the Circuit Court of Appeals, 
the decision sustaining the patent should be construed as overruling 
such claim of anticipation, and should be followed in that respect by a 
Circuit Court of another circuit. 

[Ed. Note.— For other cases, see Patents, Cent Dig. ft 620-625; Dec. 
Dig. ( 327 ;• Courts, Cent. Dig. § 328. 

Operation and effect of decision In equitable suit for infringement, 
see note to Westlnghouse Electric & Mfg. Co. v. Stanley Instrument Co., 
68 0. a A. 641.] 

2. Patents (| 328*) — Validitt and Infringement— Chain Tibe fob Auto- 

ifOBUja. 
The Parsons patent, No. 723,299, for an armor for pneumatic tires, 

held not anticipated, valid, and infringed. 
* "' ' " ' ' -■ ■ ■ — -■ II 111 i i I 

•For other caBOi see Mme topic & 8 numbbb In Dec. ft Am. Digs. 1907 to date, ft RepT Indezv 
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In Equity. Suit by the Parsons Non-Skid Company and others 
against the E. J. Willis Company. On motion for preliminary in- 
junction. Motion granted. 

See, also, 176 Fed. 176. 

Duncan & Duncan, for complainants. 
Lucius E. Vamey, for defendant 

LACOMBE, Circuit Judge. [1] The mam reliance of the defense 
is the Clark English patent, 18,003 of 1897. It is conceded that this 
patent and testimony concerning it were in the record before the Cir- 
cuit Court of Appeals of the Seventh Circuit in Excelsior Supply Com- 
pany V. Weed Chain Tire Grip Company (July, 1911) 192 Fed. 35. 
It is not disputed that the English patent was discussed in the briefs 
filed in that case. Under these circumstances it would seem that the 
decision of the Court of Appeals sustaining the validity of the Par- 
sons patent and construing its claims should be followed at circuit 
here. Warren v. City of New York (C. C. A. Second Circuit, April 
10, 1911) 187 Fed. 831. 

[2] Aside, however, from this rule of practice, it is not perceived 
that upon the record here made the position of the Clark English pat- 
ent in the prior art is materially changed. Inspection of that patent 
shows that Clark was concerned with a nonsHpping band or contriv- 
ance to be affixed to the pneumatic tires of bicycles. He points out 
expressly that the plates, which with the links fit snugly around the 
tire, shall become imbedded sufficiently in the jacket of the tire, so 
as to prevent all shifting of the band upon the tire. This is the exact 
reverse of the operation of the Parsons device. Clark also points out 
how this imbeddinsf may be effected with the tires to which his device 
is applied, and with such tires his method of imbedding is successful. 
The whole teaching of this English patent is for the production of a 
band imbedded to prevent slipping. That is all the art would learn 
from his patent. It does not change its teaching to show experiment- 
ally (conceding for the purpose of the argument that defendant in 
this case has so shown) that when the Clark band is applied to a kind 
of tire different from those with which Clark was concerned, to a tire 
so large, so thick, compact, and ri^^id, that it is not possible to imbed 
Clark's band in it, such band, not being thus so secured, will move or 
"creep." 

Complainant may take interlocutory decree in the usual form for 
injunction and accounting. 



HICKS et al. v. CRAWFORD COAL ft IRON CO. et aL 

(Circuit Court, M. D. Tennessee, N. B. D. AprU 29, 1911.) 

No. 16. 

OouBTs (§ 344*) — ^Fedebai. Courts— Sebvice of Pbocess bt Publication- 
Conditions Precedent. 

Under Judiciary Act March 3, 1875, c. 137, § 8. 18 Stat 472 (U. S. 
Comp. St. 1901, p. 513), whlcli provides that in local actions, where one 

•For oUitr cmm see lam* topic 4 1 wmbxb in Deo. 4 Am. Dlgi. 1907 to dato^ 4 Rep'r Xndozts 
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or more of tbo detendants sball not be an Inhabitant of or fonnd within 
the district, the court may make an order directing him or them to ap- 
pear, "which order shall be served on such absent defendant or defend- 
ants if practicable wherever found," and that where such service is not 
practicable the order may be served by publication, the court is not au- 
thorized to direct service by publication, unless it is shown that personal 
service is not practicable. 
[Ed. Note.— For other cases, see Courts, Dec. Dig. § 344.*] 

In Equity. Suit by Phillis A. Hicks and husband against the Craw- 
ford Coal & Iron Company and others. On motion by complainant 
for order of publication as to nonresident defendants. Motion denied. 

R. T. Colston and R. B. C. Howell, for plaintiffs. 

John F. McNutt and Barthell & O'Connor, for defendants. 

SANFORD, District Judge. The complainant's motion for order 
of publication as to the nonresident defendants must be denied. 

Section 8 of the judiciary act of March 3, 1875, provides that when 
in any suit commenced in any Circuit Court of the United States to 
enforce any legal or equitable lien upon, or claim to, real property 
within the district where such suit is brought, one or more of the 
defendants therein shall not be an inhabitant of or found within the 
said district or shall not voluntarily appear thereto, it shall be lawful 
for the court to make an order directing such absent defendant to 
appear, plead, answer or demur by a day certain to be designated, 
which order shall be served on such absent defendant, if practicable, 
wherever found, and also upon the person or persons in possession or 
charge of said property, if any there be; or, where such personal 
service upon such. absent defendant is not practicable, such order 
shall be published in such manner as the court may direct, not less 
than once a week for six consecutive weeks. It is clear that under 
this statute an order of publication is not authorized except where 
personal service of the order requiring the absent defendant to appear 
and plead is not practicable. 

In the present case it merely appears from the marshafs return 
that these defendants are not to be found within this district, but 
from anything that appears to the contrary, if the complainant shall 
make proper application for an order directing them to appear and 
plead by a day certain, it might be entirely practicable to serve such 
order upon them at their places of residence in other districts. See 
Batt V. Proctor (C C.) 45 Fed. 515, and In re Burka (D. C.) 107 
Fed. 674. In the first-named case it is said that in order to warrant 
an order of publication the applicant shall distinctly state the known 
places of residence of the nonresident defendant, or show the dili- 
gence used to ascertain the places of residence when unknown, in 
order that the court may have before it the data to direct personal 
service in the one case and publication of the order in the other, and 
there is quoted with approval the language of Judge Dillon in Bronson 
v. Keokuk, 2 Dill. 498, Fed. Cas. No. 1,928, to the effect that the 
practice under the act "should be such as to secure personal service 

*For oth«r cmm see same topic 4 8 mumbxa in Dec. 4 Am. Digs. 1907 to date, 4 Rep'r Indexes 
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in all cases when the residence of the absent defendant is known, or 
<an be ascertained ; and to substitute or resort to constructive service 
by publication only where the better mode is not practicable within 
a reasonable time, and by the exercise of reasonable diligence." 

An order will accordingly be entered denying the present motion 
for order of publication, with costs. 



UNITED STATES v. FIRST NAT. BANK OF ANAMOOSR. 
(District Court, D. North Dakota. September 27, 1911.) 

1. COMHEBCE (5 61*) — ^IWTEBSTATB COUMKRCB— FEDERAL STATUTE RSOULATINO 

Shipment oii Intoxicating Liquobs— ^Jonstbuction. 

Section 239 of the Criminal Code (Act March 4, 1909, c. 321, i 239. 35 
Stat. 1136 [U. S. Comp. St Supp. 1909, p. 1464]), which makes It a crim- 
inal offense for **any railroad company, express company or other common 
carrier or any other person, in connection with transportation" of Intoxi- 
cating liquors in Interstate commerce, to "collect the purchase price or 
any part thereof before on or after delivery from the consignee," or In 
any manner act as the agent of the buyer or seller of any such liquor 
for the purpose of l^uylng or selling or completing the sale thereof, applies 
to a bank to which a draft for the purchase price of a shipment of liquor 
Is sent by the seller in another state, with a bill of lading for such liquor 
attached, and which collects the draft from the consignee, and delivers 
the bill of lading to him upon which he obtains the liquor from the car- 
rier.* 

[Ed. Note. — ^For other cases, see Oommerce, Dec. Dig. { 61.*] 

2. Statutes (§ 199*)— Constbuction— "Pebson." 

The word "person" in federal legislation includes corporations. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. { 277; Dec. Dig. 
i 199.* 

For other deflnitlons, see Words and Phrases, vol. 6, pp. 5322>-0335; 
vol. 8, p. 7752.] 

Criminal prosecution by the United States against the First Na- 
tional Bank of Anamoose. On motion in arrest of judgment Mo- 
tion overruled. 

Edward Engerud, U. S. Dist. Atty. 

George A. Bangs and A. W. Cupler, for defendant. 

AMIDON, District Judge. [1] The defendant, the First National 
Bank of Anamoose, is charged in the indictment with a violation of 
section 239 of the Criminal Code of the United States, which reads as 

follows : 

"Any railroad company, express company, or other common carrle'r, or ary 
ottier person who, in connection with the transportation ot any spirituous, vi- 
nous, malted, fermented, or other intoxicating liquor of any kind, from one 
state, territory, or district of the United States, or place noncontiguous to bui 
subject to the Jurisdiction thereof, into any other state, territory or district 
of the Uhited States, or place noncontiguous to but subject to the jurisdiction 
thereof, or from any foreign country into any state, territory, or district of 
the United States, or place noncontiguous to but subject to the jurisdiction 
thereof, shall collect the purchase price or any part thereof, on or after de- 
livery, from the consignee, or from any other person, or shall in any manner 

•For other chms see tame topic ft S nvmbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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act as tbe agent of the buyer or seller of any saeh liquor, for tlie purpose of 
buying or selling or completing the sale thereof, saving only in the actual 
transportation and delivery of the same, shall be fined not more than five 
thousand dollars." 

The indictment charges the offense to have been committed in the 
following manner: One Dan Meyers, residing at Anamoose, sent an 
order to the Hamtti Brewing Company, doing business at St. Paul, 
Minn., for a case of beer. The brewing company in filling the order 
delivered the beer to the Minneapolis, St. Paul & Sault Ste. Marie 
Railroad Company, and received from it a bill of lading, with an 
agreement on the part of the company that it would not deliver the 
beer to Meyers until he presented the bill of lading to its agent at 
Anamoose. Thereupon the brewing company attached a sight draft 
for the purchase price of the beer to the bill of lading, and sent the 
same to the First National Bank of Anamoose, which undertook and 
agreed with the brewing company to collect the draft from Meyers 
and deliver to him the bill of lading, so that he could present the same 
to the railway and receive the beer, and thereby complete the sale and 
delivery of the same, and that the bank carried out this agreement with 
full knowledge of all the facts above stated. 

The defendant appeared by its president while the court was en- 
gaged in a jury term, and entered a demurrer to the indictment on the 
ground that it did not state facts sufficient to constitute a public of- 
fense. The demurrer was overruled, with the understanding that the 
same question would be renewed by motion in arrest of judgment at 
a time when the court had more leisure for its consideration. The de- 
fendant accordingly entered a plea of guilty, and the case is now be- 
fore the 'court upon a motion in arrest of judgment, and has been 
fully argued by counsel. 

An understanding of section 239 requires a brief history of the con- 
flict between liquor dealers claiming the protection of the commerce 
clause of the federal Constitution, and states prohibiting the sale of^ 
intoxicating liquors. That conflict arose as soon as the prohibition' 
measures of Kansas and Iowa had been sustained in Mugler y. Kan- 
sas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205. The sale of intoxi- 
cating liquors in the usual method at retail then became illegal in those 
states. The liquor dealers at once attempted to carry on the traffic un- 
der the protection of the commerce clause of the federal Constitution. 
They shipped their goods into those states, and sold them in their 
original packages by means of resident agents, giving rise to what 
became known as "Original Package Saloons." In Leisy v. Hardin, 
135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128, the Supreme Court 
sustained their right to do this. That decision led immediately to 
the passage of the Wilson act (Act Aug. 8, 1890, c. 728, 26 Stat. 313 
[U.. S. Comp. St. 1901, p. 3177]), which by its terms subjected liq- 
uors, when shipped in interstate commerce, to the police power of the 
state "upon their arrival" within the state. This statute was assailed 
as an tmconstitutional delegation to the states of power reposed ex- 
clusively in Congress, To meet that objection the court changed the 
poir^t ojE emphasis in its ruling. In the Leisy Case, follpwing Brown 
190F.--22 
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V. Maryland, 12 Wheat. 419, 6 L. Ed. 678, the court held that the right 
to sell articles shipped in interstate commerce in their original pack- 
ages was an "essential incident" of such commerce, and therefore 
within the exclusive jurisdiction of Congress. In Re Rahrer, 140 U. 
S. 545, 11 Sup. Ct. 865, 35 L. Ed. 572, and Rhodes v. Iowa, 170 U. S. 
412, 18 Sup. Ct. 664, 42 L. Ed. 1088, it was declared that interstate 
commerce in its "fundamental aspect" consists in the transportation 
and delivery of goods, and that, although the right to sell goods ship- 
ped in interstate commerce is an "essential incident" of that commerce, 
it is "but an incident," and could be subjected to the police power of 
the state without violating the commerce clause of the federal Con- 
stitution. This distinction between interstate commerce in its "fun- 
damental aspect" and the "incidents" of that commerce has since been 
an important feature of the decisions of the Supreme Court in liquor 
cases (Heyman v. Southern Ry. Co., 203 U. S. 270, 27 Sup. Ct. 104, 
51 L. Ed. 178), and had an important bearing upon the statute in- 
volved in the present case. 

The Wilson law, as thus sustained, put an end to the sale of liquor 
in original packages by means of resident agents. Liquor dealers then 
sought to accomplish the same result by means of C. O. D. shipments. 
This was carried on in two forms : First, the usual form which made 
the carrier an agent of the shipper for the collection of the purchase 
price of the liquor at or before its delivery ; second, by means of bills 
of lading with drafts attached for the purchase price of the liquor. 
In the latter case a dual agency was employed. The carrier trans- 
ported and delivered the liquor, while a bank or some other agency 
collected the purchase price and delivered the bill of lading by means 
of which the purchaser obtained the liqtfor from the carrier. The 
states assailed these practices by numerous criminal prosecutions, 
claiming that they amounted to a sale of liquor within the state, so as 
to subject the transaction to the local police power under the Wilson 
^act. The defendants based their defense upon the claim that under 
the Wilson act liquors were not subjected to the police power of the 
state until after their delivery to the consignee, and that a C. O. D. 
shipment, induding the collection of the purchase price, was under the 
protection of the commerce clause. Their contention was again sus- 
tained by the Supreme Court in the case of American Express Co. 
v. Iowa, 196 U. S. 139, 25 Sup. Ct. 182, 49 L. Ed. 417. In the mean- 
time the territory in the United States in which the sale of intoxicating 
liquors was prohibited by state law had greatly increased. The de- 
cision of the Supreme Court in the case last cited resulted immediately 
in the introduction of a multitude of bills in both houses of Congress 
having for their object the prevention of this new form of the old 
evil. Some of these bills attempted to subject intoxicating liquors 
to local authority before their delivery to the consignee. But there 
had been several intimations in the decisions of the Supreme Court 
that such a law would be an unconstitutional delegation of federal 
power to regulate commerce among the states. To avoid the danger 
from that source, other bills attempted to relieve the states by dealing 
w^ all agency employed in the state, either in the collection of the 
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purchase price of the liquor, the making of the sale, or the completing 
of the sale, and to restrict the right of intoxicating liquor shipped in 
interstate commerce to its "actual transportation and delivery." For 
several years these bills were before various committees, botfi of the 
Senate and the House of Representatives. They resulted in much 
learned discussion as to the constitutional power of Congress to deal 
with the subject. Finally, all such bills pending in the Senate were 
referred to a subcommittee of the judiciary committee of that body, 
of which Senator Knox of Pennsylvania was made chairman. After 
a full hearing, a majority of this committee reported a bill favorably, 
which embodied the provisions now contained in sections 238, 239, and 
240 of the Criminal Code. This measure was drafted- by Senator 
Knox, and was known in the debates in Congress as the "Knox Bill.'' 
It was not passed as a separate bill, but while the Criminal Code was 
pending it was inserted in that act as an amendment, constituting the 
only important original legislation contained in the Code (43 Cong. 
Rec. pt. 3, p. 2583). Senators Knox and Fulton submitted scholarly 
opinions in support of the bill at the time it was reported to the Sen- 
ate. See 2 Senate Rep. 60th Cong. 1st Sess. Rep. 499, pp. 3, 17. Their 
arguments are based on the distinction between interstate commerce 
in its "fundamental aspect," consisting in the transportation and de- 
livery of goods, and the "incidents" of that commerce, consisting in 
the sale of the goods, collection of the purchase price, and any other 
acts of agency, "save only the actual transportation and delivery." 
Inasmuch as no state had prohibited the use of intoxicating liquors, a 
majority of the committee were of the opinion that Congress ought 
not to deny them admission to the channels of interstate commerce, as 
had been done in the case of lottery tickets. They proposed, there- 
fore, to leave "the actual transportation and delivery" of such liquors 
free, but to cut off all other agency between the seller and the buyer. 

We have thus clearly presented the mischief with which Congress 
attempted to deal in this legislation, and the field .within which it con- 
sidered itself confined in correcting that mischief. Did it accomplish 
its purpose? 

The answer to that question will depend to some extent upon the 
manner in which the statute is construed. Counsel urges with great 
force that the statute is penal, and should therefore be strictly con- 
strued. That rule has long been subject to qualification in federal 
courts. Chief Justice Marshall early in the case of United States v. 
Wiltberger, 5 Wheat. 76, 5 L. Ed. 37, said of it: 

"Hie maxim is not to be bo applied as to narrow the words of the statute 
to the exclusion of cases which those words in their ordinary acceptation, 
or in that sense in which the Legislature has obviously used them, would 
comprehend." 

Following that decision, the court again, in United States v. Hart- 
well, 6 Wall. 385, 396, 18 L. Ed. 830, stated the true rule in language 
whose accuracy cannot be improved: 

"When the words are general, and include various classes of persons, there 
is no authority which would Justify a court in restricting them to one class, 
and excluding others, where the purpose of the statute is alike applicable to 
alL The proper course in all cases is to adopt that sense of the word& 
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whicb best harmonizes with the context, and promotes in the fullest manner 
the policy and objects of the Legislature. The rule of strict construction is 
not Tlolated by permitting the words of the statute to have their full mean- 
ing, or the more extended of two meanings, as the wider popular instead 
of the more narrow technical one; but the words should be taken in such 
a sense, 4bent neither one way nor the other, as will best manifest the legisla- 
tive intent." 

See, also, United States v. Corbett, 215 U. S. 233, 242, 30 Sup. Ct. 
81, 54 L. Ed. 173. The last part of section 239 reads precisely upon 
the acts of the defendant, as charged in the indictment. That it col- 
lected the purchase price of liquors shipped in interstate commerce, 
and that it acted as agent of the seller of such liquors for the purpose 
of completing the sale thereof, is too plain for controversy. 

Were the defendant's acts done "in connection with the transporta- 
tion*' of the liquors? It is first urged with apparent hesitation that 
the phrase beginning with the quoted words qualifies the word ''per- 
son/' and requires him to be in some way connected with the carrier 
as agent or employe. Such a construction would do violence to ordi- 
nary English speech. If that had been the meaning intended, the sec- 
tion would either have read "any other person who is connected," or 
"any other person connected." Section 239 was derived from a bill 
which was before the committee, and had been introduced in the Fifty- 
Ninth Congress by Representative Brantley of Georgia. It provided 
as follows: 

"That any railroad company, express company or other common carrier, 
or other person who shall. In connection with the transportation of spiritu- 
ous, vinous, malt, and intoxicating liquors of all kinds from one state or 
territory into another state or territory, collect on, before or after delivery, 
from the consignee or other person, the purchase price, or any part there- 
of, saving only in the actual transportation and delivery of the same, shall 
be subject in so doing to all the police powers of the state or territory Into 
which such liquors are transported and delivered, and for this purpose, in 
all cases of the sale of spirituous, vinous, malt, and intoxicating liquors of 
all kinds in interstate commerce, where the sale 1p sold 'Collect on Delivery,* 
the place of delivery shall be deemed and held the place of sale." 

The phrase "in connection with the transportation," etc., clearly lim- 
its the latter part of the section, and qualifies "shall collect." It would 
have been placed in section 239, the same as it was in Congressman 
Brantley's draft, had not Senator Knox employed the long and in- 
volved phraseology which he did for the purpose of covering the en- 
tire field of federal jurisdiction. To have inserted the phrase as he 
framed it between the word "shall" and "collect" would have separat- 
ed the parts of the verb so widely as to have obscured the meaning. 
• The primary purpose of the whole phrase beginning "in connection 
with" was to confine the statute within the scope of federal jurisdic- 
tion. It occurs in each of the three sections, and has been carefully 
framed to comprehend the whole field of federal authority. It em- 
braces, not only interstate and foreign commerce, the District of Co- 
lumbia, and organized territories, but under the words "place noncon- 
tiguous to, but subject to the jurisdiction thereof," also extends to 
Alaska, an unorganized territory, and to our island possessions. The 
draftsman is at great pains to employ this somewhat involved form 
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of expression, so as, on the one hand, to confine the statute within the 
limits of federal authority, and, on the other hand, to extend it over 
the whole field of that authority. Congress had recently, in the em- 
ployer's liability act, experienced the result of a failure on its part, 
when dealing with interstate commerce, to confine its legislation in ex- 
press terms to the field of its jurisdiction. Employer's Liability Cases, 
207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297. At the very session 
at which the statute here under consideration was passed, Congress had 
been compelled to re-enact the employer's liability act to supply such 
an omission. 

Undoubtedly the secondary object of the phrase was to require that 
the forbidden acts should be done in connection with interstate com- 
merce. It is plain that, if a liquor dealer should sell intoxicating 
liquor shipped in interstate commerce on credit, that Congress could 
not make the act of collecting the purchase price either by a bank or 
an attorney months after the transaction was closed criminal under its 
power to regulate interstate commerce, because such an act would not 
be a part of that commerce. Keller v. United States, 213 U. S. 138, 
29 Sup. Ct. 470, S3 L. Ed. 737. I entirely agree with counsel for the 
defendant that it is an element of every act forbidden by the statute 
that it should be done "in connection with the transportation" of the 
liquor. But it seems to me the acts of the defendant fully meet that 
requirement. The statute forbids any person to act "in any manner, 
as the agent of the buyer or seller of any such liquor for the purpose 
of buying or selling or completing the sale thereof, saving only in 
the actual transportation and delivery of the same." Giving effect to 
the previous part of the section, this agency must be done "in con- 
nection with the transportation." ' When the whole language is read 
together, however, it clearly indicates that there may be an agency 
in connection with the transportation of the liquor for the purpose of 
buying or selling or completing the sale thereof, which shall not con- 
sist in its actual transportation or delivery. By a familiar rule of 
construction, the exception proves the existence of that from which it 
is excepted. Brown v. Maryland, 12 Wheat. 438, 6 L. Ed. 678 ; Gib- 
bons V. Ogden, 9 Wheat. 190, 6 L. Ed. 23 ; Bend v. Hoyt, 13 Pet. 270, 
10 L. Ed. 154; Arnold v. United States, 147 U. S. 499, 13 Sup. Ct. 
406, 37 L. Ed. 253. By expressly excepting from the forbidden agency 
the actual transportation and delivery of the liquor, the statute clearly 
indicates that there was ari agency "in connection with the transporta- 
tion" "for the purpose of buying or selling or completing the sale," 
which did not consist in the actual transportation or delivery. That 
being the case, it may be seriously asked what act, for the purpose of 
completing the sale, could possibly have a more intimate connection 
with the transportation, and yet not be a part of the actual transporta- 
tion, than the acts charged against this, defendant. As the agent of 
the seller, it held the bill of lading, and thereby prevented the consum- 
mation of the transportation by the delivery of the goods, until, as 
agent of the seller, it received the purchase price, and then as such 
agent delivered the bill of lading to the purchaser so that he could 
present the same to the carrier, and thereby complete the sale by ob- 
taining a delivery of the liquor. In Norfolk & Western Ry. Co. v. 
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Sims, 191 U. S. 441, 24 Sup. Ct. 151, 48 L. Ed. 254, the identical acts 
which are charged against the defendant here are held to be so inti- 
mately connected with the transportation and delivery of goods as 
to be a part of interstate commerce, and for that reason exempt from 
state authority. We must assume that the able lawyer and expe- 
rienced business man who framed this legislation was familiar with 
that form of C. O. D. shipment which is accomplished by means of 
a bill of lading with a draft attached. The opinion in American Ex- 
press Co. V. Iowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. Ed. 417, 
which gave rise to the statute, and had been constantly before the com- 
mittee for months, gave great prominence to this form of the trans- 
action. See 196 U. S. 144, 25 Sup. Ct. 182, 49 L. Ed. 417. The au- 
thority mainly relied on by the court is Norfolk & Western Ry. Co. v. 
Sims, 191 U. S. 441, 24 Sup. Ct. 151, 48 L. Ed. 254. There the trans- 
action took the form of a bill of lading and draft, which, as in this 
case, were sent to an independent agent for collection. But in both 
decisions the transaction is referred to as a C. O. D. shipment, the 
same as if the collection had been made by the carrier. 

We must give some meaning to the phrase "for the purpose of 
buying or selling or completing the sale," and not make this lan- 
guage synonymous with collecting the purchase price which had al- 
ready been expressly forbidden. "Collecting the purchase price" was 
the act of the carrier at which section 239 is aimed. Other wrongs 
of carriers had been provided for by section 238. The language, "for 
the purpose of buying or selling or completing the sale," must be with- 
out meaning, unless it was intended to cover C. O. D. shipments by 
means of draft and bill of lading. 

It was immaterial whether the carrier collected the purchase price 
or a bank did so. In either case the transaction amounted to a sale 
of the liquor within the state in violation of local law. Regardless of 
when the title passed as a matter of law, what actually occurred was 
this : The liquor dealer by means of acts done wholly within the state 
first collected the purchase price from the buyer, and then turned 
over to him the liquors. There would be no reason in forbidding 
carriers to act as collecting agents, if other familiar agencies were to 
be left free to perform the same service, and accomplish the very 
evil which all concede the statute was intended to remedy. All agree 
that either form of the transaction is within the mischief of the stat- 
ute. The language of the statute on its face is clearly broad enough 
to cover both forms. -That being the case, the court ought not to ex- 
empt the defendant from its penalties by the mere force of a narrow 
construction. It is conceded that, if the acts done by the defendant 
had been done by a carrier, they would have been sufficiently "con- 
nected with the transportation" to make the act a violation of the stat- 
ute. In view of the charge of the indictment that the contract be- 
tween the seller of the liquor and the bank was for the express pur- 
pose of collecting the purchase price and delivering the bill of lading, 
so that the purchaser could present the same to the carrier, and com- 
plete the sale, and that this arrangement was entered into with full 
knowledge as to the transaction between the seller and the buyer, it 
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is impossible for me to say that the acts of the bank are not as inti- 
mately connected with the transportation of the liquors as they would 
have been if they had been done by the carrier. In either case the 
acts are done after the transportation is completed. They intervene 
between the actual transportation and the delivery. They have the 
same relation to the transportation, and serve the same purpose, wheth- 
er done by a banker or a carrier. In my judgment, therefore, the acts 
of the bank were done "in connection with the transportation" in such 
a way as to constitute a violation of the statute, if it is possible for 
any person other than a carrier to commit the forbidden act. 

Counsel for defendant invokes the rule of ejusdem generis, and says 
that the words "any other person" are confined by the earlier specifica- 
tions of the section to those who are engaged in the carriage of the 
liquors either as principal or employe. The rule invoked is not much 
in favor at the present time. Stroud's Judicial Dictionary, after a full 
review of the English authorities on the subject, says: "It may be 
doubted whether the rule is of much practical value at the present 
day." Sutherland on Statutory Construction cites many cases, be- 
ginning at section 278, which hold that the rule amounts to hardly 
more than a suggestion. At section 279 he defines its limits accurately 
in the following language: 

"In cases coming within the reach of the principle just illustrated, general 
words are read, not according to their natural and usual sense, but are re- 
stricted to persons and things of the same kind or genus as those Just enumerat- 
ed. They are construed according to the more explicit context This rule can 
be used only as an aid in ascertaining the legislative intent, and not tor the 
purpose of controlling the intention or of confining the operation of a stat- 
ute within narrower limits than was intended by the lawmaker. It af- 
fords a mere suggestion to the Judicial mind that, where it clearly appears 
that the lawmaker was thinking of a particular class of persons or objects, 
his words of more general description may not have been intended to em- 
brace any other than those within the class. The suggestion is one of common 
sense. Other rules of construction are equally potent, especially the primary 
rule which suggests that the intent of the Legislature is to be found in the 
ordinary meaning of the words of the statute. The sense in which general 
words, or any words, are Intended to be used, furnishes the rule of interpre- 
tation, and this is to be collected from the context ; and a narrower or more 
extended meaning wUl be 0ven, according as the intention is thns indicated. 
To deny any word or phrase its known and natural meaning in any instance, 
the court ought to be quite sure that they are following the legislative in- 
tention. Hence, though a general term follows specific words. It will not be 
restricted by them when the object of the act and the intention is that the 
general words shall be understood in their ordinary sense." 

In United States v. Mescall, 215 U. S. 26, 30 Sup. Ct. 19, 54 L. 
Ed. 77, the Supreme Court quotes with approval from National Bank 
of Commerce v. Ripley, 161 Mo. 132, 61 S. W. 587, the following lan- 
guage with reference to the rule: 

'*But this is only a rule of construction to aid us in arriving at the real 
legislative intent. It is not a cast-iron rule. It does not override all other 
rules of construction, and it is never applied to defeat the real purpose of 
the statute as that purpose may be gathered from the whole instrument" 

The court also cites with approval Gillock v. People, 171 111. 307, 
49 N. E. 712, and Winters v. Duluth, 82 Minn. 127, 84 N. W. 788, 
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where courts refused to apply the rule to statutes whose inferences in 
support of it were much stronger than those of the statute here under 
consideration. See, also, State v. Schuchmann, 133 Mo. Ill, 33 S. 
W. 35, especially opinion of Grantt, P. J. ; United States Cement Co. 
V. Cooper, 172 Ind. 599, 88 N. E. 69, 72. All decisions upon the rule 
go back to Woodworth v. State, 26 Ohio St. 196, and Foster v. Blount, 
18 Ala. 687. Both involved penal statutes, and, if the rule had been 
applied with academic rigor, the conviction of the defendants would 
have been set aside. But the courts restricted the rule within limits 
which have since been universally approved in American decisions. 
The rule itself is an "artificial, conventional rule," from which the Su- 
preme Court has said "the judicial mind should free itself in the con- 
struction of criminal as well as other statutes." United States v. 
Union Supply Co., 215 U. S. 55, 30 Sup. Ct. 15, 54 L. Ed. 87, a case 
which forcibly illustrates the present standard of the highest court in 
construing penal laws. 

It is first urged that the words "any other persons" must be confined 
to those engaged in the carriage of liquor; otherwise the preceding 
words, "any railroad company, express company or other common car- 
rier," would have no significance at all, because, if the statute extends 
to all persons, there would be no reason in specifying particular 
classes. The argument disregard^ a well-known practice in the draft- 
ing of statutes. Particular words are used more often than otherwise 
for the purpose of emphasis, and to remove all possible doubt. Judge 
Valliant in the case of National Bank of Commerce v. Ripley, 161 Mo. 
133, 61 S. W. 588, states the argument, and answers it as follows : 

"But why Bhonld the particular words have been used In this instance 
if the Legislature intended to allow all creditors who could show good cause 
to come in after the assignee had dosed the door? Doubtless because the 
legislature did not want to leave it a debatable question that sickness and 
absence from the state were good excuses." 

Here the evil with which Congress was dealing had manifested it- 
self chiefly in the acts of railroad companies and express companies. 
The statute, therefore, specifies them in order that they might surely 
be brought within its provisions. If the rule were rigidly enforced, 
there would have been no sense in using the terms "railroad com- 
pany" and "express company" because they are comprehended in the 
general term "common carrier." The truth is that the use of all these 
specific terms was not for the purpose of restricting the scope of the 
statute, but to leave the application of the statute to railroad com- 
panies and express companies and other common carriers to no mere 
inference to be drawn from the general term "any person." 

Counsel again says the phrase "any other person" was used to cover 
the agents, servants, and employes of the previously mentioned car- 
riers. The words are not well chosen for that purpose. If that had 
been the object of Congress, there was a precise formula to express 
the .thought which was familiar in federal legislation, and which had 
been used in the previous section of the same act, namely, "any officer, 
agent or employe thereof." Not only this, but the bills that were pend- 
ing before Uie committeei for example,. the bill introduced by S^ator 
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Bacon, expressly confined itself, in the manner indicated, using the 
words, "any railroad company, express company or common carrier, 
their officers, agents or employes." In section 239, the formula was 
rejected, and it must have been rejected for the purpose of giving to 
the statute a larger application. 

In my judgment the words, "any railroad company, express com- 
pany or other common carrier," exhaust the whole genus of carriers, 
and in such a case Lord Tenterden's rule is never used for the pur- 
pose of restricting a general term. United States v. Mescall, 215 U. 
S. 26, 30 Sup. Ct. 19, 54 L. Ed. 77 \ United States Cement Co. v. 
Cooper, 172 Ind. 599, 88 N. E. 69. Counsel, to meet this objection, 
says the words "any other person" were used to cover private car- 
riers. That suggestion seems to me purely fanciful. Private carriers 
have long since ceased to be factors in interstate commerce. Such a 
private carrier would probably have been subject to the police power 
of the state under the Wilson law. Delameter v. South Dakota, 205 
U. S. 93, 27 Sup. Ct. 447, 51 L. Ed. 724. I cannot myself believe that 
the subject of private carriers of intoxicating liquors in interstate 
commerce was at all before the mind of Congress in this legislation. 
No such evil is disclosed in the reports of the committee or the hear- 
ings before the committee. I think the general words should be given 
their broad meaning so as to make the statute comprehend the mis- 
chief with which Congress was attempting to deal. 

Reference is made to the following language from the report of the 
subcommittee of the Senate: 

"By the proposed substitute, If it be enacted into law, Congress will, under 
its constitutional authority, bring its powers to bear directly upon the com- 
mon carriers prohibiting them from acting as agents of the vendors of liquor 
in other states." 

The whole report is embodied in a few lines. It does not attempt 
to discuss the statute or to define its limits. To restrict the language 
of the statute by such a general reference in a report would be much 
worse than to use the debates in Congress for that purpose, and the 
Supreme Court has held such debates inadmissible. United States v. 
Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. The 
reference simply seizes upon the most prominent feature of the act, 
and calls attention to that without any intent to restrict the statute 
within the terms of the reference. 

The statute was not primarily aimed at carriers, but at all acts done 
wholly within the state for the purpose of completing the sale of intox- 
icating liquors shipped in interstate commerce. At the time the law 
was framed, the form of such agency which employed a bill of lading 
with a draft attached was brought clearly before Congress in the de- 
cision of the Supreme Court which gave rise to the legislation. It 
would have been idle for Congress to deny such agency to carriers, 
and leave it open to other equally well-known forms. The contest had 
been a long one to prevent the interstate commerce clause of the fed- 
eral Constitution from being used as a means for carrying on traffic 
iri intoxicating liquors through local agencies in violation of state laws. 
In my judgment Congress intended by the present statute to cut off 
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all agency in the sale of intoxicating liquors to be shipped in interstate 
or foreign commerce, "saving only the actual transportation and deliv- 
ery" of such liquors. Its language is broad enough to attain that ob- 
ject. The court ought not to narrow it so as to make possible the very 
mischief which the statute was intended to prevent by a mere change 
of form, especially when that form of transaction was well known,, 
and was brought clearly to the attention of Congress in the decision 
' which gave rise to the statute. 

[2] The word "person" in federal legislation covers corporations. 
Rev. St. U. S. § 1 (U. S. Comp. St. 1901, p. 3) ; United States v. 
Union Supply Co., 215 U. S. 50, 54, 30 Sup. Ct. 15, 54 L. Ed. 87. 
It cannot be urged, therefore, that the bank is not included in the 
words "any other person" because it is a corporation. 
The motion in arrest of judgment must be denied. 



EAST TENNESSEE TELEPHONE CO. v. BOARD OF COUNCILMEN OF 
CITY OF FRANKFORT, KY., et al. 

(Cipcult Court, B. D. Kentucky. September 25, 1911.) 

1. Tklegbaphs and Telephones (§ 10*) — Permission to Ebbct Telephone 

Poles in Streets— Construction. 

Where a city council granted '^permission" to erect telephone poles iu 
different parts of a city and to carry it across the city bridge, and the 
telephone company thereupon expended $90,000 in erecting a line there- 
under, such permission constituted the grant of a franchise, and was 
not a mere license revocable at the will of the city. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, Dec. Dig. 
I 10.*] 

2. Courts (§ 309*) — ^Federal Courts— Decision of Federal Question— Ex- 

clusiveness. 

The decision of the highest court of the state as to the validity and 
effect of state action claimed to make a contract, the obligation of which 
is attempted to be impaired by subsequent state action, raises a federal 
question, and is not binding on federal courts, but it is the duty of the 
latter when the question is properly brought before them to determine 
it by the exercise of independent judgment 

[Ed. Note.— For other cases, see Courts, Dec Dig. § 869.* 
Jurisdiction of federal court in cases involving federal question, see 
notes to Bailey v. Mosher, 11 a C. A. 308 ; Montana Ore Purchasing Co. 
V. Boston & M. C. C. & S. Mining Co., 35 C. C. A. 7; Earnhart r. Swltz- 
ler, 105 C. C. A. 262.] 

8. Judgment (§ 740*) — Res Judicata— Question Not Within Issues. 

A city council, having granted an alleged franchise to plaintiff's as- 
signor to erect and maintain a telephone line, attempted to revoke the 
same by resolution on the contention that it was a mere revocable li- 
cense, and thereafter passed an ordinance providing a penalty for tele- 
phone companies doing business without a franchise. Plaintiff thereupon 
brought suit In the state court to enjoin defendants from proceeding to 
enforce the penalty ordinance, and, defendant's demurrer to the petition 
having been sustained and the demurrer dismissed, plaintiff appealed, in 
which the court held that defendants were not entitled under the then 
existing conditions to enforce the ordinance, as plaintiff was not with- 
out any right whatever on the streets, and further, that the nature of 

•For other cmm mo same topic ft § nvubbb in Dec. ft Am. Digs. 1M7 to date, ft Rep'r Indezot 
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plaintUTs right under the grant was a mere license revocable by the 
city, and that, after the expiration of 90 days after notice of revocation, 
plaintiff could be ejected from the streets. Held, that such construction 
of plaintiffs grant was not within the issues, and hence was not res Ju- 
dicata in a subsequent action by plaintiff in a federal court to restrain 
the city from enforcing such revocation ordinance. 

[Ed. Note.— For otlier cases, see Judgment, Cent Dig. { 1208; Dec. 
Dig. I 740.«] 

In Equity. Suit by the East Tennessee Telephone Company against 
the Board of Councihnen of the City of Frankfort and others. On 
plaintiff's motion for preliminary injunction. Granted. 

W. Pratt Dale, Humphrey & Htmiphrey, and W. L. Granbery, for 
plaintiff. 

Guy H. Briggs and Scott & Hamilton, for defendants. 

COCHRAN, District Judge. This cause is before me on a motion 
for a preliminary injunction. 

It is a suit by a Kentucky public service corporation, the East Ten- 
nessee Telephone Company, against a Kentucky municipal corpora- 
tion, the dty of Frankfort, and certain of its officials. The jurisdic- 
tion thereof rests on the ground that it has arisen under the laws and 
Constitution of the United States. The^ plaintiff claims to be the 
owner of a right to operate and maintain a telephone line on and 
over the streets of the defendant city granted by it to the East Ten- 
nessee Telephone Company of New York, a corporation of that state, 
April 11, 1881, and duly assigned by it to the plaintiff July 28, 1887. 
Shortly after the granting of the alleged right, plaintiff's prede- 
cessor erected a line pursuant thereto, and same has been maintained 
' and operated thereunder ever since, first by plaintiff's predecessor, and 
then by plaintiff. The bill alleges that the line, as it now stands, is 
of the reasonable value of $90,000. The defendants deny that the 
plaintiff now has any such right. They claim that it now maintains 
its line on and over* the streets of the defendant without any right 
whatsoever. They concede the alleged grant of April 11, 1881, but 
claim that it was a mere license revocable at the wjU of the defend- 
ant city, and that same was revoked by a resolution duly adopted by 
it on January — , 1911, by which plaintiff was given 90 days from the 
delivery of a copy thereof by the city marshal to plaintiff to remove 
its line from the streets of the city. Theretofore, to wit, on June 13, 
1910, the defendant city duly passed an ordinance providing a penalty 
for telephone companies doing business without franchises. In view 
of the revocation of plaintiff's license by the resolution of January 
— , 1911, and the expiration of the 90 days called for by it, de- 
fendants claim that plaintiff is now doing business without a fran- 
chise, and is subject to the penalties prescribed by the ordinance, and 
they are threatening to enforce same against the plaintiff. The plain- 
tiff claims, on the other hand, that the resolution of January — , 1911, 
is a law of the state impairing the obligation of the contract of April 
11, 1881, assigned to it July 28, 188/, under which it has a right 
to perpetually maintain and operate a telephone line on and over the 

«Por oUiar cas«i see tamt topic ft I vumsbr lo Deo. it Am. Digs. 1907 to dato, ft Rop'r Indflotos 
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streets of the defendant city, and is hence in violation of section 10, 
art. 1, of the United States Constitution, and by reason thereof is 
null and void. The defendant city passed another ordinance on June 
13, 1910, prescribing certain rentals to be charged by telephone com- 
panies and a penalty for charging a rental in excess thereof which it 
is threatening to enforce against plaintiff also. Plaintiff claims that 
this ordinance is confiscatory as to it, and deprives it of its property 
without due process of law, in violation of the fourteenth amendment 
to the United States Constitution. The bill seeks an injunction re- 
straining the- defendant from enforcing either of said ordinances 
against it It is not seriously contended that it is not entitled to a 
preliminary injunction as to the rate ordinance. Indeed, defendant's 
position is that plaintiff is without right doing a telephone business 
in the city, and has no right to charge any rates whatever. I will 
therefore confine this opinion to that feature of the case. 

[1] The disposition of the motion hangs on the question whether 
first the grant of April 11, 1881, was the grant of a mere license rev- 
ocable by the city at will, or of an irrevocable and perpetual right to 
maintain and operate a telephone line on and over the streets of tlie 
city, and then, if it be held to be a mere license, whether it was rev- 
ocable after the licensee and plaintiff had expended $90,000 in erect- 
ing the line. The language of the grant is that the petition for "per- 
mission * * * to erect telephone poles in different streets of the 
city and to carry it across the city bridge was presented and granted." 
The permission granted in words went no further than to erect tele- 
phone poles on Sie streets and to carry it across the city bridge. It 
will not be disputed that it also included the permission to stretch 
wires on those poles, and not only to erect the poles and stretch the 
wires, but to maintain and operate the line after it had been erected. 
All this at least was involved in the grant. The defendants' position 
then amounts to this : That it was the thought and intent of the par- 
ties to the grant that the grantee could expend $90,000 in erecting a 
line thereunder, and immediately after its erection the defendant city 
could revoke the. grant, and upon 90 days notice could compel the 
grantee to remove its line from the streets. If it can so do after the 
lapse of 30 years, it could have so done immediately after the erection 
and putting in operation of the line. In construing the grant one has 
to be on his guard against allowing the policy of the state as evidenced 
by its present Constitution and laws to affect his judgment. It is its 
policy now that no such privilege shall be given away under any con- 
ditions. It shall only be sold to the highest bidder and that for a 
limited period of time, not exceeding 20 years. When this grant was 
made, no such policy was in existence. This circumstance has a bear- 
ing upon the construction of the grant. It has what has been termed 
"a contemporary equation." It contains *'a standpoint as well as a 
subject." In ascertaining its meaning, therefore, one must transport 
himself to those days and look at it through their eyes. I think that it 
must be conceded on all hands that these general considerations ap- 
plicable to a determination of the question are sound. 

But I am met at the outset by tlie fact that the Kentucky Court of 
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Appeals, the highest court of the state, in recent litigation between the 
parties hereto has already held in accordance with defendant's con- 
tention (143 Ky. 86, 136 S. W. 138). It has held not only that the 
grant in question was a mere license revocable at the will of the city, 
but that the right to revoke can be exercised notwithstanding $90,- 

000 has been expended in erecting the line and the line as it now 
stands is of that value. Shortly after the passage of the ordinance 
providing a penalty for telephone companies doing business without 
franchises, the defendants took the position that plaintiff had no right 
to maintain and operate its line on and over the city streets as matters 
then stood — i. e., without any revocation of the grant — and were pro- 
ceeding to enforce it against plaintiff. Thereupon it brought suit in 
the Franklin circuit court to enjoin defendants from so proceeding. 
The defendants demurred to the petition, and that court sustained the 
demurrer and dismissed the petition. On appeal to the Court of Ap- 
peals, that court reversed the judgment of the lower court holding that 
the defendants were not entitled under the then existing conditions to 
enforce the ordinance of June 13, 1910, against plaintiff, as it was not 
without any right whatsoever on the streets of the city. The court, 
however, went further than this, and, as stated, held that the nature 
of plaintiff's right under the grant in question was a mere license 
revocable by the defendant city, and that after the expiration of 90 
days from notice of a revocation plaintiff could be ejected from the 
streets. 141 Ky. 588, 133 S. W. 564; 143 Ky. 86, 136 S. W. 138. It 
does not appear what has become of the case since then. It is to be 
taken I suppose that it is still pending in the lower state court. Am 

1 bound, then, by this decision, or am I free to form my own opinion 
in regard to the matter? Indeed, is it or not my duty to exercise my 
own judgment? 

It is well settled that the decision of the highest court of the 
state as to the validity and effect of state action claimed to make a 
contract and whose obligation is attempted to be impaired by subse- 
quent state action, thereby raising a federal question, is not binding 
on the federal courts. It is the duty of the federal court when the 
same question comes before it to exercise its own independent judg- 
ment. The authorities are so numerous to this effect that no refer- 
ence to them need be made. 

[2] Yet I conceive it to be possible for such a question, even when 
decided by the state court, to be res adjudicata, so that the federal 
court is bound by it. As, for- instance, had the plaintiff, instead of 
bringing this suit in this court, brought it in the Franklin circuit court, 
and had it been decided therein on appeal to the Court of Appeals that 
the grant was a license revocable at will, and this decision allowed to 
become final without an appeal to the Supreme Court of the United 
States, I apprehend that such decision by the Court of Appeals would 
be binding on this court, and it could not question it in a like suit 
subsequently brought therein. The decision of the Franklin circuit 
court alone to that effect allowed to become final would be res adju- 
dicata in such a subsequent suit. 

The question, then, is whether this decision of the Kentucky 
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Court of Appeals in the other litigation between the parties hereto is 
res ad judicata here. In deciding as it did it seems to me that the 
Court of Appeals went beyond the requirements of the case before it. 
The only question presented by the record therein was whether un- 
der the then existing conditions as set forth in plaintiff's petition it 
was on the streets of the defendant city without right. The defend- 
ants by their demurrer were claiming that it was. This contention 
plaintiff was disputing. This was the only controversy between them 
raised by the pleadings. Whether under other circumstances — i. e., 
upon an attempted revocation of the grant — ^plaintiff would then have 
been on the streets without right, was not in the case, and in the very 
nature of things could not have been, for the defendant city had not 
at that time attempted any revocation of tlie grant, and it was not set 
forth in the petition that it had or was even contemplating a revoca- 
tion. The only question involved in that case was whether plaintiff 
had any right whatever, not how much right it had. It does not seem 
to have been claimed that it did not have some right if the resolution 
of April 11, 1881, was a valid grant and plaintiff owned the right con- 
ferred by it. The contention was that it was not a valid grant, and, 
if it was, plaintiff did not own the right conferred by it because not 
assignable. This being so, I do not see how it is possible for the de- 
cision in question to be res adjudicata. A single consideration I 
think is sufficient to convince one that it is not. If it is, then we have 
a decision by a state court against a federal right not questionable in 
a federal court. It could not have been questioned in the Supreme 
Court by an appeal, from the final judgment in that case, because 
plaintiff could take no appeal therefrom to that court. The judgment 
would be in its favor, and grant it all the relief which it sought there- 
in. It cannot be questioned here because it is res adjudicata. This 
cannot be. It is not possible for a state court to decide against a 
federal right, and for the party affected thereby not to be able in some 
way to question it in a federal court. This consideration seems to 
me demonstrates that the decision in question is not res adjudicata. 
The question was not made res adjudicata because of the fact that 
plaintiff filed a petition for rehearing, and urged therein that the de- 
cision of the question as to the nature of the grant and the effect of 
an attempt at revocation was erroneous. Its petition for rehearing 
was not an acquiescence in the court's right to pass on the question, 
but an objection to its so doing. All that was said on the subject of 
the decision in this particular being erroneous was in furtherance of 
plaintiff's claim that the question was not involved, and should not be 
passed upon. 

The defendants cite the cases of Clay v. Deskins and Hennessey v, 
Tacoma Smelting & Refining Co., 63 Fed. 330, 11 C. C. A. 229, 129 
Fed. 40, 64 C. C. A. 54, in support of this proposition stated in them, 
to wit : 

'*A decree or Judgment of a state court between the same parties in a suit 
duly commenced before tliat in a federal court Is res adjudicata In the latter." 

But this goes no further than what I have already conceded. That 
is, that if this suit had been brought in the Franklin ci]:cuit court and 
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Upon appeal from its judgment the Court of Appeals had held there- 
in in accordance with its decision in the former litigation, the judg- 
ment therein, if allowed to become final without an appeal to the Su- 
preme Court of the Uilited States, would have been res adjudicata. 
The judgment of the Franklin circuit court to that effect allowed to 
remain final would have been such. Ifjlhe former litigation had been 
brought in this court, and it or a higher court had decided therein 
that the extent of the grant was as the Court of Appeals held it to be, 
its decision would not be res adjudicata. This would be because the 
decision would go beyond the case before it — ^beyond that made by the 
pleadings and submitted to it. In the case of Munday v. Vail, 34 
N. J. Law, 418, it is said in the opinion : 

''A defect in a judgment arising from the fact that the matter decided was 
not embraced within the issue has not, It would seem, received much Judicial 
consideration. And yet I cannot doubt that upon general principles such a de- 
fect must avoid a Judgment. It is impossible to concede that because A. and 
B. are parties to a suit a court can decide any matter in wliich th^y are inter- 
ested whether such matter be Involved in the pending litigation or not. Per- 
sons by becoming suitors do not place themselves for all purposes under the 
control of the court, and it is only over those particular interests which they 
choose to draw in question that a power of Judicial decision arises.'* 

In the case of Reynolds v. Stockton, 140 U. S. 254, 11 Sup. Ct. 773, 
35 L. Ed. 464, Judge Brewer, after making a quotation from the opin- 
ion in that case, including what I have quoted, said : 

"We regard the views suggested in the quotation from the opinion as correct 
and as properly indicating the limits in respect to which the conclusiveness of 
a Judgment may be invoked in a subsequent suit inter partes." 

Counsel for defendant in arguing in support of their contention that 
the decision in question is res adjudicata say that "tlie parties are 
the same, the pleadings are practically the same, the relief prayed for 
practically the same." They did not have the courage to say that the 
pleadings are the same. Possibly they might well have said that the 
relief prayed for is the same, to wit, an injunction against the enforce- 
ment of the ordinance of June 13, 1910. But it could not truthfully 
be said that the pleadings are the same. They are indeed, not *'prac- 
tically" the same. In plaintiff's petition therein it was not alleged that 
defendant city had attempted a revocation of the grant in question, 
and the question was hence not raised whether or not it was revoked. 
That question was not and could not be up for decision therein. In 
the bill here it is alleged that subsequent to that litigation, at least sub- 
sequent to the decision of the Court of Appeals therein, the defend- 
ant city has attempted a revocation of the grant, and for the first time 
has the question as to whether the grant was revocable been raised 
and come up for decision. 

It follows then from all that I have thus far said that I am at least 
free to exercise my own judgment on the question as to the nature 
of the grant under which plaintiff claims ; yet I cannot help but real- 
ize the very great delicacy of the situation. What I am asked to do 
is to take position against that of the highest court of the state, and 
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that as to the validity of state action ; yet, if it is my duty so to do, 
I must not shirk it. The situation oppresses me. But, 

•T[t fortifies my soul to know 
That though I perish, truth Is so.'* 

And in speaking the truth^s I saw it I would do it "in love," or, 
more expressively, I would wuth it in love"; for I have the very 
highest respect for the Court of Appeals. I would much prefer to be 
with .it than not with it, and it pains me whenever in the course of 
the performance of my duties I am constrained to differ from it. 

[3] But in this case, though I were of the same mind as the Court of 
Appeals, I would not have the moral power to follow in its footsteps. 
This is so because the Sixth Circuit Court of Appeals, which is above 
me and whose views of the law I am bound to follow, has, as I see it, 
decided the identical question we have here, and which the Court of 
Appeals in the manner stated passed on in the other litigation, to wit, 
as to the nature and extent of the grant under which plaintiff claims, 
and it has decided that it is not a revocable license, but the grant of 
a permanent easement in the streets. This it so did in the case of 
Board and Mayor of Morristown v. East Telephone Co., 115 Fed. 
304, 53 C. C. A. 132. That case involved a grant of a municipal cor- 
poration, to wit, the city of Morristown, Tenn., to the plaintiff here. 
The only difference between the two grants is that here the permission 
to erect poles is granted ; whereas, there the right to erect poles was 
granted. I can see nothing in the slight difference of verbiage in the 
two grants to differentiate that case from this. The grant of permis- 
sion to erect poles was the grant of a right to erect poles. But, how- 
ever this may be, the opinion of the court was to the effect that the 
mere consent by a municipal corporation to the erection of a perma- 
nent structure on its streets by a public service corporation is the 
grant of an irrevocable easement in the streets. Judge Lurton said : 

"The consent to the occupanoy of the streets by the poles and wires of the 
telephone company for the purpose of malntainhig a public telephone system 
was the grant of an easement in the streets and a conveyance of an estate or 
property Interest, which, being in a large sense the exercise of a proprietary 
right rather than legislative, was Irrevocable after acceptance, unless the pow- 
er to alter or revoke was reserved. This principle has been too many times 
disclosed and applied by this court to require further elaboration. Etetrolt Cit- 
izens* St. Ry. Co. V. City of Detroit, 12 G. O. A. 365 ; 64 Fed. 628. 26 Lr. R. A. 
067 ; Louisville Trust Co. v. City of Cincinnati, 22 (X C. A. 334, 76 Fed. 296 ; 
Iron lilountain Ry. Co. v. City of Memphis, 37 C. C. A. 410, 06 Fed. 113 ; Citi- 
zens* Ry. Co. V. Africa, 23 C. C. A. 252, 77 Fed. 501." 

I am therefore constrained to sustain the motion, but it is on the 
condition that the plaintiff execute bond in the sum of $10,000 to pay 
defendants and either of them any damages, if it be finally decided that 
the injunction should not have been granted, and to account and pay 
to each telephone subscribed the excess he, she, or it is required to pay 
since the issuance of the temporary restraining order and above the 
rentals fixed by the ordinance of June 13, 1910, in case it is finally 
decided that that ordinance is binding upon plaintiff. 



Digitized by 



Google 



OSOBOS H. LEE CO. V. WEfiSTEB P53 

GEORGE H. LEE C0> v. WEBSTER. 

(Circuit Court, D. Kansas, First Division. June 29, IDllJ 

OoiofXBCE (§ e4*)— Statutes <| 64*)— Inbpkotiow (§ 2*) — Kansas Statutb 
Kelatiivo to Feeding Stufi^-Constitutionahty. 

Laws Kan. 3907, c. 407, § 2, which requires every brand of concen- 
trated feeding-stuff sold or offered for sale within the state to be reg- 
istered in the office of the director of the experiment station of the State 
Agricultural College, and provides that such director shall register a 
brand where it is shown by a statement of the Ingredients presented by 
the manufacturer or seller that none of the same are unwholesome, dele- 
terious, or fraudulent, and on payment of an annual registration fee of 
not less than $10, is not an inspection law, and, as applied to products 
made in another state and shipped to dealers in Kansas for sale, is un- 
constitutional and void, as imposing a tax on interstate commerce. Sec- 
tion 5, however, as amendecL by Laws Kan. Sp. Sess. 1908, c. 75, which 
imposes an inspection tax of 25 cents per ton on all cotton seed meal, 
cotton seed cake, linseed oil meal, etc., sold or offered for sale in the 
state, to defray the expenses of actual inspection of such products, is a 
valid inspection law, within the constitutional power of the state, and 
its validity is not affected by the invalidity of section 2. 

[Ed. Note. — For other cases, see Commerce, Dec Dig. § 64 ;♦ Statutes, 
Cent Dig. §§ 58-^; Dec. Dig. § 64;* Inspection, Dec. Dig. | 2.* 

Inspection, quarantine, and sanitary, regulations interfering with In- 
terstate commerce, see note to Smith v. Lowe, 59 0. O. A. 191.] 

In Equity. • Suit by the George H. Lee Company against Edward H. 
Webster, individually and as manager and director of the Agricultural 
Experiment Station of the Kansas Agricultural College. On final 
hearing. Decree for complainant in part, and for defendant in part. 

E. G. McGilton, W. S. McClintock, and A. L. Quant, for com- 
plainant. 

F. S. Jackson, John Marshall, and Chas. D. Shukers, for defendant. 

POLLOCK, District Judge. This suit was brought by complainant, 
a corporation of the state of Nebraska, engaged in the business of 
manufacturing within that state and transporting and selling within 
this state various compounds and preparations for poultry, stock, and 
other animals, under the name of "Lee's Egg Maker," "Lee's Best 
Conditional," "Lee's Hog Remedy," • "Lee's Worm Powder," etc., 
against defendant, in his individual capacity, and as manager and di- 
rector of the agricultural experiment station of the state, to secure 
a perpetual order of injunction against defendant from enforcing, or 
attempting to enforce, against complainant's business, the provisions of 
sections 2 and 5 of an act of the Legislature, entitled, "An act regu- 
lating the sale of concentrated feeding-stuffs, forbidding their adul- 
teration, providing for their inspection and analysis, providing penal- 
ties for its violation," etc., same being chapter 407, Laws 1907, as 
amended by chapter 75, Laws Sp. Sess. 1908. The suit is based on 
the ground said sections, in so far as the business of complainant is 
concerned, are *in violation of the national Constitution, because levy- 

•For other cases see same topic & 8 numbab \ji Dec. & Am. Digs. 1907' to 4ate, A Rep*r Indexes 
190 F.— 23 
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ing a tax on interstate commerce, and therefore void. Said section 
2 reads as follows : 

"Every brand of concentrated feeding-stuff offered or held for sale or sold 
within the state of Kansas shall be registered in the office of the director of 
the agricultural experinient station of the Kansas State Agricultural College, 
and each sale of any concentrated feeding-stuff not so registered shall consti- 
tute a separate violation of this act The manufacturer or seller of any con- 
centrated feeding-stuff shall apply to the said director of the experiment 
station for registration and analysis of the feeding-stuff, and In his applica- 
tion for Aich registration and analysis he shall submit a statement of the 
several ingredients used in preparing* the concentrated feeding-stuff, and the 
sources from which they are obtained, which information shall be filed for 
reference, but shall not be disclosed by said director, if none of the ingredi- 
ents are unwholesome, deleterious or fraudulent. If the feeding-stuff, as 
described by the manufacturer or seller, is found to consist of wholesome 
materials, and the name or brand used to designate it Is not false or mis- 
leading, the said director of the experiment station shall register the name, 
brand or other designation of the concenti*ffted feeding-stuff, its guaranteed 
composition, in the terms stated in this section, and the name and address 
of the manufacturer or seller applying for the registration. Such registra- 
tion shall be made annually, and the manufacturer or seller shall pay a regis- 
tration fee of ten dollars for each brnnd of concentrated feeding-stuff regis- 
tered: Provided, that any manufacturer of condimental or medicinal stock 
foods shall pay a registration fee of fifty dollars for each brand selling for 
more than forty dollars per ton." 

Section 5, as amended by act of 1908, reads as follows: 

*'An inspection tax shall be collected upon all cotton seed meal, cotton seed 
cake, linseed oil meal, linseed oil cake and feeding-stuff by-products of starch 
factories, glucose factories, cereal breakfast-food factories, breweries, and 
distilleries, meat-packing establishments or slaughtering houses that are 
sold,' offered for sale, or held for sale within the state of Kansas, which 
tax shall be at the rate of twenty-five cents per ton, except as hereinafter 
stated. Every sack, box, carton or other package of the feeding-stuffs named 
in this section that is sold, offered for s&le, held for sale, or in the posses- 
sion of any one within the state of Kansas shall bear at least one tag cer- 
tifying that the tax aforesaid has been paid on one hundred pounds or a frac- 
tion thereof. If any package contains more than one hundred pounds it shall 
bear one tag for each one hundred pounds or fraction thereof, and in case the 
concentrated feeding-stuff is sold in bulk one tag shall be delivered with 
each one hundred pounds or fraction thereof. All tags required under the 
provisions of this section shall be obtained from the aforesaid director of 
the experiment station in lots of four hundred or multiples thereof, and he 
shall receive from the manufacturer or seller five dollars for each four 
hundred so furnished. Such tags shall be good until used, but counterfeiting 
them or using them more than once is prohibited. The tax so collected, to- 
gether with all registration fees collected, shall be used, so far as may be 
necessary, in defraying the expenses of inspection and analysis of concen- 
trated feeding-stuffis as hereinafter provided, and if any residue remains 
it shall be turned into the general funds of the experiment station afore- 
said: Provided, however, that employ^ of the state upon salaries shall not 
receive any additional compensation for making such inspection and analy- 
sis." 

Defendant answered the bill, and proofs have been taken from 
which it is found complainant in the conduct of its business was mak- 
ing sales of its several different products manufactured in the state 
of Nebraska and shipped into this state to some 500 customers in 
this state at the time the suit was instituted ; that all of complainant's 
products sold to its customers in this state were sold at a price ex* 
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ceeding $40 per ton. The facts necessary to confer jurisdiction are 
admitted by the answer, and it is further admitted therein the products 
of complainant are neither deleterious nor harmful. 

While defendant was not endeavoring to directly enforce collec- 
tion of the registration fee of $50 per annum on each brand of the 
products of complainant so manufactured and sold by it, he was pur- 
suing the course of sending letters and circulars to merchants doing 
business in the state who purchased and sold the products of com- 
plainant, threatening them with prosecutions for violations of said 
law, and suits to compel the payment from them of the registration 
fee and exactions found in the statutes quoted, and further warning 
them not to deal with complainant because its said products were not 
registered under the provisions of the law, but to deal with other 
manufacturers who complied with the law, all to the very great annoy- 
ance and injury of complainant in its trade and business in this state. 
From all the proofs it clearly appears, if the exactions required by said 
statutory provisions are unconstitutional as claimed by complainant, it 
has just ground for the relief prayed. If not, there is no ground for 
this suit. 

The sections above quoted will be considered separately, and in so 
far as section 2 of the act quoted is concerned, complainant • asserts it 
is a tax on interstate commerce therefore void. The defendant in- 
sists (1) it is an inspection law of the state which is expressly recog- 
nized by the national Constitution, therefore valid; (2) that said act 
is intended to operate only on articles of commerce after such articles 
have been intermingled with the great mass of property within the 
state, and therefore does not in any way touch interstate commerce 
or constitute a tax or impose a burden thereon. It is evident, how- 
ever, complainant has the right on compliance with all lawful demands 
of the state to bring his products within the state, and to there dispose 
of them to his customers without let or hindrance from the state, or 
its authorized agents, either through exactions made directly upon 
complainant in reference to such interstate business, or by interference 
with such business by the state indirectly through complainant's cus- 
tomers, to his injury and the detriment of such business. In Brown 
V. Maryland, 12 Wheat. 419, 6 L. Ed. 678, Mr. Justice Marshall, deliv- 
ering the opinion, said : 

*'A tax on the occnpatlon of an importer is, in like manner, a tax on im- 
portation. It must add to the price of the article, and be paid by the con- 
sumer, or by the importer himself, in like manner as a direct duty on the 
article itself would be made. This the state has not a right to do, because 
it is prohibited by the Constitution." 

In Robbins v. Shelby Taxing District, 120 U. S. 489, 7 Sup. Ct. 
592, 30 L. Ed. 694, Mr. Justice Bradley, delivering the opinion of 
the court said: 

**When goods are sent from one state to another for sale, or in consequence 
of a sale, they become part of its general property, and amenable to its laws, 
provided that no discrimination be made against them as goods from another 
state, and that they be not taxed by reason of being brought from another 
state, but only taxed in the usual way, as other goods are. • • • But 
to tax the sale of such goods, or the offer to seU them, before they are 
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brougbt into the state, is a very different thins, and seems to us clearly a 
tax on interstate commerce itself. It Is strongly urged, as if it were a 
material point in the case, that no discrimination is made between domestic 
and foreign drummers-^those of Tennessee and those of other states, that all 
are taxed alike. But that does not meet the difficulty. Interstate com- 
merce cannot be^taxed at all, even though the same amount of tax should be 
laid on domestic' commerce or that which is carried on solely within the state." 

In Norfolk, etc., Railroad Co. v. Pennsylvania, 136 U. S. 114, 10 
Sup. Ct. 958, 34 L. Ed. 394, Mr. Justice Lamar, delivering the opinion 
of the court, said: 

"It is well settled by numerous decisions of this court that a state cannot, 
under the guise of a license tax, exclude from its Jurisdiction a foreign cor- 
poration engaged in interstate commerce, or impose any burdens upon such 
commerce within its limits." 

In Western Union Tel. Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 
54 L. Ed. 355, Mr. Justice Harlan, delivering the opinion of the court, 
said: 

"But we fail to see how a state can tax a business occupation when it 
cannot tax the business itself. Of course, the exaction of a license tax as 
a condition of doing any particular business is a tax on the occupation ; and 
a tax on the occupation of doing a business Is surely a tax on the business." 

In like' manner it must be held the imposition of an annual reg- 
istration fee of $50 for each of the several brands of products manu- 
factured by complainant before the same may be sold or offered for 
sale in this state is a tax on the privilege of doing business in the 
state, and is therefore a tax on the business itself. 

The question, therefore, is. Does said section 2, rightly construed, 
provide for an inspection tax on the products of complainant coming 
within the state for the protection of the inhabitants of the state from 
imposition or injury in the purchase and use of the same? If so, 
the right of the state to exact the same is clearly recognized by the 
federal Constitution, and the provision above quoted is valid. If, 
however, the same be found to be not an inspection fee or tax, it is 
a tax or burden on interstate commerce prohibited by the national 
Constitution, hence invalid, and affords no warrant of authority to 
defendant, either individually or in his representative capacity, to 
interfere with complainant's business. 

By reference to the act it is seen the manufacturer or seller of any 
concentrated feeding-stuff, before he is entitled to dispose of the same 
in the state, shall apply to have it registered, submitting a statement 
of the ingredients thereof, and from what source the same are ob- 
tained, and, if it be found from such statement the feeding-stuff is 
wholesome and the brand thereon neither false nor misleading, then 
the name or brand of such feeding-stuff shall be registered on pay- 
ment of an annual registration fee of $50 for each brand in case the 
stuff sells for more than $40 per ton, and $10 for each brand of such 
feeding-stuff selling for less than $40 per ton, and thereafter the man- 
ufacturer or seller of such stuff may, within the year for which the 
registration tax or fee is paid, sell without limit of such brand, from 
all of which it is entirely clear the fee here imposed has no sem- 
blance or relation to an inspection fee whatever, but is, as the statute 
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denominates it, an annual registration fee of $50 required of com- 
plainant for each brand of its product sold in the state as a prerequisite 
to engaging in the business of disposing of the same within the state. 

Mr. Justice White, delivering the opinion of the court in Vance v, 
W. A. Vandercook Company (No. 1) 170 U. S. 438, 18 Sup. Ct. 674, 
42 L. Ed. 1100, in speaking of a similar exaction as here required, said : 

''It la claimed in argument that this law is an inspection law passed for 
the purpose of guaranteeing the purity of the product to <be shipped into 
the state for the use of a resident therein, and therefore it is but a valid 
manifestation of the police power of the state exerted for the purposes of 
inspection only. But it is obvious that this argument is unsound, as the 
inspection of a sample sent in advance is not in the slightest degree an in- 
spection of the goods snbsequently shipped into the state. The sample may 
be one thing, and the merchandise which thereafter cames in another. It 
iB hence beyond reason to say that the law provides for an inspection of 
the goods shipped into the state ftom other states, when, in fact, it exacts 
no inspection whatever." 

In the case at bar the fee imposed is not for the examination of a 
sample of the products sold by complainant, but is merely a fee ex- 
acted of complainant for registering the brand of goods offered by 
him, and this registration is made, not from an examination of the 
goods themselves, or even a sample of the goods, but from a statement 
as to the ingredients of the goods and from whence obtained, sub- 
mitted by complainant. There can be no question under the authori- 
ties but that the registration fee required by section 2 of the act, in 
so far as complainant is concerned, is a tax on his right to engage in 
the business of selling his products to his customers in this state, and 
is therefore unconstitutional and void. 

Coming, now, to a consideration of the provisions of said section 
S, above quoted, as amended by act of 1908, it is seen to provide for 
an inspection of all cotton seed meal, cotton seed cake, linseed oil meal, 
linseed oil cake, and feeding-stuff by-products of starch factories, glu- 
cose factories, cereal breakfast food factories, breweries, distilleries, 
meat-packing establishments, and slaughterhouses sold or offered for 
sale in this state, and a level charge of 25 cents per ton on all said 
products without discrimination as to value of the product is made. 
It^ further provides for the actual inspection of all such products sold 
within the state, and the manner in which the fact of such inspection 
shall be evidenced, from all of which it is plain, in so far as the pro- 
visions and exactions of said section are concerned, it is purely one. 
of actual inspection of the goods sold, for which service a flat rate of 
25 cents per ton is charged. While it is true inspection charges laid 
by a state on articles of interstate commerce must be limited to the 
necessary cost of the making of such inspection, under that provision 
of the national Constitution which authorizes the charging of the com- 
merce with such inspection, which provides, as follows : 

"No state shall without the consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and im- 
posts, laid by any state on imports or exports, shall be for the use of the 
treasury of the United States; and all such laws shall be subject to the 
revision and control of the Congress." Clause 2, i 10, art. 1, Const. 
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Yet the exaction of a reasonable flat rate to defray the expense of 
actual inspection similar to that here provided for has been upheld 
as within the power of the state. Patapsco Guano Co. v. North Caro- 
lina, 171 U. S. 345, 18 Sup. Ct. 862, 43 L. Ed. 191, which involved 
the validity of an act of the state of North Carolina by the provisions 
of which a level inspection fee of 25 cents per ton was charged on 
all fertilizers brought into the state for sale. " Mr. Chief Justice Fuller, 
delivering the opinion of the court, upholding the validity of the en- 
actment, after a review of many authorities, said : 

**The act of January 21, 1801 [Laws 1801, c. 0], must be regarded, tlien, 
as an act providing for the inspection of fertilizers and fertilizing materials 
In order to prevent the practice of imposition on the people of the state, and 
the charge of 25 cents per ton as intended merely to defray the cost of 
such inspection. It being competent for the state to pass laws of this char- 
acter, does the requirement of inspection and payment of its cost bring the 
act into collision with the commercial power vested in Congress? Clearly, 
this cannot be so as to foreign conMnerce, for clause 2 of section 10 of ar- 
ticle 1 expressly recognizes the validity of state inspection laws, and allows 
the collection of the amounts necessary for their execution; and we think 
the same principle must apply to Interstate commerce." 

In any view, the effect on that commerce is indirect and incidental, 
and "the Constitution of the United States does not secure to any one 
the privilege of defrauding the public." 

In the light of reason and authority, that case appears to be control- 
ling here, and to establish beyond dispute the validity of the flat fee of 
25 cents per ton exacted in this case by the state to defray the expense 
incurred by it in making an actual inspection of the products of com- 
plainant which fall within the classification made by said section of the 
act. 

It follows as the imposition of the registration fee of $50 per ton 
exacted by the provisions of section 2 of the act as above quoted can 
in no just sense be regarded as dn inspection feej but must be regarded 
as a tax on the business of complainant in the manufacture of con- 
centrated feeding-stuffs in the state of Nebraska brought into this 
state for sale, levied, and collected by the state as a condition to the 
right of complainant to engage in such interstate business, the same is 
beyond the power of the state, violates the second clause of section 
10 of article 1 of the national Constitution, and is therefore void, and 
affords to defendant neither in his individual nor his representative 
capacity any authority of law to demand said exactions either direct 
of complainant engaged in said business, or to interfere with the trans- 
action of said business through his patrons in the manner charged by 
the bill of complaint in this case. On the contrary, the fee of 25 cents 
per ton provided in section 5 of the act of 1907, as amended by the 
act of 1908, is an inspection fee which mav be levied and collected by 
the state in the protection of its citizens from impositions in the sale 
of such products. That said section is well within the power of the 
state, and does not violate any provisions of the national Constitution. 
That said sections, while found in the same act, are clearly separate in 
purpose and design, and, although said section 2 be as declared in- 
valid and stricken down, the remainder of said act may stand as com- 
plete within itself and valid. 
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It follows from the proofs found in the record the prayer of the bill 
must be granted unto complainant in so far as the defendant is at- 
tempting to proceed under authority of said section 2 of the act, 
and that he be restrained, as prayed in the bill, from further, either 
directly or indirectly, attempting the enforcement of said provisions 
of section 2, as against complainant; that fropi the proofs in so far 
as said section 5 of the act is concerned the same is valid and within 
the constitutional power of the state, and a decree against the enforce- 
ment by defendant of said section must be denied for want of equity, 
and the bill in that respect be dismissed. 

It is so ordered. 



UNITED STATES v. BILLINGS. 
(Olrcnlt Court, S. D. New York. March 8, 1911.) 

1. Taxation (§ IC*)— Powers of United States— Constitutional Limita- 

tions. 

In the exercise of the taxing power by the United States, so long as 
Congress follows the particular constitutional provisions relating to the 
levying of taxes, there are no limitations upon its right to discriminate 
in selecting the subjects of taxation. 

[Ed. Note. — ^For other cases, see Taxation, Dec. Dig. § 16.*] 

2. Constitdtionai. Law (§ 283*)— Tonnage Tax on Use of Foreign-Built 

Yachts— Due Process 

Tariff Act Aug. 5, 1909, c. 6, § 37, 36 Stat. 112 (U. S. Comp. St Supp. 
19(5&, p. 1057), which imposes an annual tonnage duty '*upon the use of 
every foreign-built yacht, pleasure boat or vessel, not used or intended 
to be used for trade, now or hereaftfer owned or chartered for more than 
six months by any citizen or citizens of the United States," is within the 
constitutional powers of Congress. The tax, being an excise, geograph- 
ically uniform and within the special limitations regulating the exercise 
of the taxing power, cannot be held invalid as in violntion of the due 
process of law clause of the fifth amendment because it discriminates be- 
tween owners of foreign and home built yachts. 

[Ed. Note. — ^B>or other cases, see Constitutional Law, Dec. Dig. S 283.*] 

8. Taxation (8 16*) — ^Powers of Unii-ed States— Propertt Without Terri- 
torial Jurisdiction. 

The rule that the power of a state to Impose taxes is limited with re- 
spect to tangible personal property to property within its territorial ju- 
risdiction, does not apply in the same d^ree to federal legislation, since 
the underlying principle on which such rule is based is that taxes are 
the consideration for protection afforded, and the federal government, 
unlike that of a state, has power to afford protection to the persons and 
property of its citizens although they may be domiciled and the property 
located in a foreign country. 

[F-d. Note. — For other cases, see Taxation, Dec. Dig. § 16.*] 

4. Shipping (§ 7*) — ^Tonnage Tax on Use of Foreign-Built Yaohts— Con- 
struction OF Statute. 

Tariff Aet Aug. 5, 1909, c. 6, § 37, 36 Stat 112 (U. S. Comp. St Supi>. 
1909, p. 1057), which imposes an annual tonnage tax upon the use of ev- 
ery foreign-built yacht or pleasure boat, owned or chartered for more 
than six months by a citizen or citizens of the United States, in the ab- 
sence of language clearly expressing a contrary Intention, must be pre- 
sumed to apply only to subjects within the territorial jurisdiction of the 
United States, and to Aring a case within the statute It must he shown 

•For ot]k«r ^ases lee same topic it 9 nttmbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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that a foreign-built yacbt Is used, to some extent at least, wltbln the 
limits of the United States, and especially where the owner, although a 
citizen of the United States, Is domiciled in a foreign country. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. S ?.♦] 

5. Shipping (§ 7*) — Tonnage Tax on Use of Foreign -Built Yachts— Con- 

struction OF Statute. 

Tariff Act Aug. 5, 1909, c. 6, § 87, 36 Stat. 112 (U. S. Comp. Sf. Supp. 
1909, p. 1057), Imposes a tonnage tax to be collected annually on the 1st 
day of September "upon the use of every foreign-built yacht, pleasure 
boat or vessel, not used or Intended to be used for trade, now or here- 
after owned or chartered for more than six months, by any citizen or cit- 
izens of the United States." Held, that the limitation of six months ap- 
plied only to yachts chartered, and no particular length of ownership was 
necessary to subject the owner to the tax; that It was the Intention of 
the act that the tax should be levied on the 1st day of every September 
after its enactment and the full annual tax was therefore collectible on 
September 1, 1909, and that the tax was not on the actual use but on the 
privilege of using, and was collectible although a yacht had been out of 
commission during the entire preceding year. 

[Ed. Note. — ^For other cases, see Shipping, Dec. Dig. | 7.*] 

6. Treaties (§ 11*) — Effect as to Inconsistent Laws— Subsequent Stat- 

utes. 

A treaty with a foreign country cannot be invoked by an individual to 
defeat liability for a tax imposed by a subsequent act of Congress. 

[Ed. Note. — For other cases, see Treaties, Gent. Dig. § 11; Dec. Dig. 
J 11.*] 

7. Shipping (§ 7*) — ^Tonnage Tax on Use of Foreign-Built Yachts— Meth- 

od OF Enforcement. 

The tonnage tax Imposed on the use of foretgn-built yachts by Tariff 
Act Aug. 5, 1909, c. 6, § 37, 36 Stat. 112 (U, S. Comp. St. Supp. 1909, p. 
1058), may be collected by an action in the nature of debt against the 
yacht owner. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. S 7.*] 

8. Statutes (§ 6*) — Constitutionality of Revenue Act— Amendments Pro- 

posed IN Senate. 

That a provision of a revenue act originating in the House of Repre- 
sentatives was added as an amendment In the Senate, and afterward con- 
curred in by the House, does not render It Invalid as a bill for raising 
revenue originating In the Senate, In violation of Const art. 1, 8 7. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 5; Dec Dig. 
§ 6.*] 

9. Constitutional Law (§ 251*) — "Due Process of Ijaw." 

"Due process of law," guaranteed in both the fifth and fourteenth 
amendments to the Constitution, means the law of the land. The guar- 
anty Implies the administration of equal laws according to established 
rules by competent tribunals having jurisdiction and proceeding upon no- 
tice and hearing. 

[Ed. Note. — ^For other cases, see Constitutional Law, Cent Dig. § 732; 
Dec. Dig. § 251.* 

For other definitions, see Words and Phrases, vol. 3, pp. 2227-2256; 
VOL 8, p. 7644.] 

At Law. Actions by the United States against Cornelius K. G 
Billings, against James Gordon Bennett, against Harriet Goelet, against 
H. Clay Pierce, and against Roy A. Rainey. On demurrer to answer 
in each case. Demurrers overruled as to defendants Bennett and 
Goelet, and sustained as to other defendants. 

*For other cases see same topic it I MUMBsa In Dec. ft Am. Digs. 1S07 to date, ft Rep'r Indexes 
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Henry A. Wise, U. S. Atty. 

Guthrie, Bangs & Van Sinderen, for defendants Billings, Bennett, 
Goelet, and Pierce. 
C. Andrade, Jr., for defendant Rainey. 

NOYES, Circuit Judge. These actions are brought by the United 
States to recover annual tonnage tax upon the use of foreign-built 
yachts under section 37 of the tariff act of 1909, which is printed in 
full in the footnote.* 

The complaint in each action alleges in substance that the defendant 
therein was, on September 1, 1909, a citizen of the United States and 
the managing owner of a foreign-built yacht and that the tax in ques- 
tion was duly levied and has never been paid. 

The defendants have severally answered, setting up separate de- 
fenses and each presenting defenses of a different nature. These 
defenses go both to the constitutionality of the statute and its applica-? 
tion upon different states of facts, so that upon the several demurrers 
of the government the questions of constitutionality and interpretation 
are clearly presented and are presented in different phases. The im- 
portant questions so raised may properly be considered in this order: 

(1) Is the statute so discriminatory in its provisions as to violate 
the fifth amendment to the Constitution of the United States? • " 

1 "There shaU be levied and collected annually on the first day of Septem- 
ber by the collector of customs of the district nearest the residence of the 
managing owner, upon the use of every foreign-built yacht, pleasure-boat or 
vessel, not used or hitended to be used for trade, now or hereafter, owned 
or charted for more than six months by any citizen or citizens of the United 
States, a sum equivalent to a tonnage tax of seven dollars per gross ton. 

"In lieu of the annual tax above prescribed the owner of any foreign-built 
yacht, pleasure-boat or vessel above described may pay a duty of thirty-five 
per centum ad valorem thereon, and such yacht, pleasure-boat or vessel shall 
be subject to all the requirements prescribed by sections forty -two hundred 
and fourteen, forty-two hundred and fifteen, forty -two hundred and seven- 
teen, and forty-two hundred and eighteen of the Revised Statutes and Acts 
amendatory thereto in the same manner as if said yacht had been built in 
the United States, and shall be subject to tonnage duty and light money only 
in the same manner as if said yacht had been built in the United States. 

"So much of section five of chapter two hundred and twelve of the laws 
of nineteen hundred and eight, approved May twenty-eighth, nineteen hun- 
dred and eight, as relates to yachts built outside the United States and ow::ed 
by citizens of the United States is hereby repealed. 

"This section shall not apply to a foreign-built vessel admitted to American 
registry." 

2 Questions under other constitutional provisions are considered In the 
briefs. Thus the brief of the government contains an elaborate consideration 
of the .question whether the annual tonnage tax is an excise or a direct tax 
within the meaning of the Constitution. The briefs of the defendants, how- 
ever, apparently concede that the tax is an excise and would be valid if it 
were not discriminatory and did not affect property outside the Jurisdiction 
In violation of the fifth amendment. Consideration of the question whether 
the tax is a direct tax Is, therefore, unnecessary in this opinion, although by 
omitting to discuss it I would not seem to Indicate that I have any doubt 
that the government's contention In the matter is correct. 

One of the defendants raises another constitutional question by contending 
that the 35 per cent ad valorem duty which the owners of foreign-built yachts 
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(2) Does the statute conflict with the fifth amendment by levying 
taxes on property situated outside the territorial jurisdiction of the 
United States? 

(3) Was the annual tax properly leviable on September 1, 1909? 

(4) How far is it necessary to show actual use of the yachts during 
the year prior to September 1, 1909? 

(5) Can the owner of a foreign-built yacht acquire immunity under 
an earlier treaty which will exempt him from the operation of the 
statute? 

With respect to the first question : It is pointed out by the defend- 
ants that the test of the application of the statute is (1) the place or 
origin of the yacht and (2) the citizenship of the owner or charterer 
and it is contended that the "due process of law" clause of the fifth 
amendment requires Congress, if it desire to tax yachts, to make an 
enactment of an essentially different nature applicable to all yachts of 
similar character and whether owned by citizens or resident aliens.' 
It is urged, in support of this contention, that there is no real differ- 
ence between the use of a foreign-built yacht and the use of a similar 
vessel built in the United States ; nor between the use of such a vessel 
by a citizen and by a resident alien, and that the classifications made 
by the statute are arbitrary, discriminatory and without any. basis. 

On' the other hand, it is stated by the government that the object 
which Congress sought to accomplish was ttie protection of the Ameri- 
can shipbuilders, and the promotion of American shipbuilding by forc- 
ing the American citizens to buy yachts built in this country. And 
it is not obvious how taxing the use of foreign-built yachts already 
purchased would promote American industries, and it is said that Con- 
gress made the statute applicable to past purchases in order that the 
owners of all foreign-built yachts should be taxed equally. 

If the validity of this legislation depended upon satisfying this 
court of its wisdom, fairness and justness, other reasons and facts 
than those thought necessary to be included in the government's brief 
would be required. But as the Supreme Court has said (District 
of Columbia v. Brooke, 214 U. S. 138, 29 Sup. Ct. 560, 53 L. Ed. 941) : 

"Tbe courts cannot be made a refuge from ill advised, unjust or oppres- 
sive laws." 

The only inquiry to be considered here is whether this statute 
deprived these defendants of their property without due process of 
law. 

have the privilege of paying in lieu of the annual tonnage tax, is a direct tax 
and is invaUd because not apportioned among the states. This contention is 
at least doubtful. The owner is not required to pay this duty. He is merely 
given the option of paying it In its nature it would seem to be a duty on 
imports and such duties are not held to be direct taxes requiring apportion- 
ment. But it is unnecessary to pass upon this question. These actions are 
for the recovery of the annual tonnage tax and the validity of the ad va- 
lorem tax is not involved. The provisions concerning that tax are separable 
from thOi$e concerning the annual tax. Tlie one is not dependent upon the 
other and there is no indication that Oougress would not have adopted the 
one without the other. Under such conditions it is weU settled that uncon- 
stitutional provisions may be separated from legal provisions and effect be 
given to the latter. 
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[9] "Due process of law" — ^guaranteed in both the fifth and four- 
teenth amendments to the Constitution — means the law of the land. 
The guaranty implies the administration of equal laws according to 
established rules by competent tribunals, having jurisdiction and 
proceeding upon notice and hearing. It affects the operations of the 
different departments of the government. It prevents arbitrary ex- 
ecutive action. It applies to judicial proceedings and requires or- 
derly procedure. It operates against confiscatory legislative enact- 
ments. It safeguards the rights of the citizen even in the exercise 
of the paramount rights of the state. 

The power of taxation is a paramount right incident to the sov- 
ereignty of every state and is exercised by the legislative depart- 
ment of the government. It rests upon the theory that the public 
welfare requires the sacrifice of private rights and that the value of 
taxes exacted from the citizen is returned to him in the benefits con- 
ferred by the government. The power to tax is broad. Chief Justice 
Marshall said in McCuUoch v. Maryland, 4 Wheat. 316, 4 L. Ed. 
579: 

•*Tlie people of a state, therefore, give to their government a right of 
taxing themselves and their property, and as the exigencies of government 
cannot be limited, they prescribe no limits to the exercise of this right, rest- 
ing confidently on the interest of the legislator, and on the influence of the 
constituents over their representatives, to guard them against its abuse." 

But broad as is the taxing power of the federal government, 
there are constitutional limitations attached to its exercise. The 
special restraints imposed by the Constitution are that no capitation 
or direct tax shall be laid without apportionment; that no tax or 
duty shall be laid upon any article exported from a state, and that 
"all duties, ijnposts and excises shall be uniform throughout the United 
States." Const, art. 1, § 8, par. 1 ; § 9, pars. 4 and 5. There are 
also undoubtedly general limitations imposed by the due prbcess of 
law clause of the fifth amendment. Due process of law requires at 
least the exercise of the taxing power only for public purposes and 
regularity in the processes for the assessment and collection of taxes.* 

These defendants, however, as I have already indicated, contend 
'for a far broader application of the due process clause than that 
just pointed out, and, in effect, urge that this court should declare 
the statute in question unconstitutional, because the selection for 
taxation of the use of foreign-built yachts is arbitrary and discrim- 
inatory. They say that that which is essential to due process of law in 
taxation, whether by the nation or the state, is "that a tax law must 
apply impartially to all persons in the same class, that is, similarly 
situated, and that it must operate equally and uniformly upon all 
persons in like circumstances and under like conditions." 

If the fifth amendment were as broad as the fourteenth, there 
would be more ground for these contentions of the defendants. But 

s There will be occasion later to consider how far the principle that the 
due process clause in the fourteenth amendment prevents a state from tax- 
ing property located outside Its territorial jurisdiction applies in the con- 
sideration of acts of Congress in relation to the fifth amendment 
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the fourteenth amendment differs from the fifth amendment in that 
in addition to the "due process of law" clause, it contains the provision 
that no state shall "deny to any person within its jurisdiction the 
equal protection of the laws." This provision is directly aimed at 
discriminatory legislation. Its object is to secure equali^ and gen- 
erality in state statutes. Undef this clause many decisions, both 
federal and state, have been rendered holding different state enact- 
ments unconstitutional as lacking the character of generality and as 
containing discriminatory classifications. The Supreme Court of the 
United States, however, has never held that the equality clause adds 
nothing to the scope of the fourteenth amendment so that decisions 
under it have controlling force in determining the application of the 
fifth. It is true that it seems to be assumed by text-writers and that 
there are dicta in the decisions to the effect that discriminatory legis- 
lation is as much in conflict with the due process clause as with 
the equality clause. [1] But however this may be with respect to 
the exercise of other powers, I am satisfied that in the exercise of 
the taxing ' power, so long as Congress follows the particular con- 
stitutional provisions relating to the levying of taxes, there are no 
limitations upon its right to discriminate in selecting the subjects 
of taxation. 

In McCray v. United States, 195 U. S. 27, 59, 61, 63, 24 Sup. Ct. 
769, 778, 779, 49 L. Ed. 78, in sustaining the validity of the Oleomar- 
garine Act, the Supreme Court, through the present Chief Justice, 
said: 

"Since, as pointed out in all the decisions referred to. the taxing power 
conferred by the Constitution knows no limits except those expressly stated 
In that instrument, it must follow, if a tax be within the lawful power, the 
exertion of that power may not be judicially restrained because of the results 
to arise from its exercise. ♦ • ♦ Whilst undoubtedly tooth the fifth and 
tenth amendments qualify, in so far as they are applicable, all the provisions 
pf the Constitution, nothing in those amendments operates to take away the 
grant of power to tax conferred by the Constitution upon Congress. The 
contention on this subject rests upon the theory that the purpose and 
motives of Congress in exercising its undoubted powers may be inquired 
Into by the courts, and the proposition is therefore disposed of by what has' 
been said on that subject ♦ • * 

"Conceding merely for the sake of argunient that the due process clause 
of the fifth amendment, would avoid an exertion of the taxing power which, 
without any basis for classification, arbitrarily taxed one article and excluded 
an article of the same class, such concession would be wholly inapposite to 
the case in hand. * The distinction between natural butter artificially colored, 
and oleomargarine artificially colored so as to cause it to look like butter, 
has been pointed out in previous adjudications of this court. • • • That 
provision (the fifth amendment), as we have previously said, does not with- 
draw or expressly limit the grant of power to tax conferred upon Congress 
by the Constitution. From this it follows, as we have also previously de- 
clared, that the judiciary is without authority to avoid an act of Congress 
exerting the taxing power, even in a case where to the judicial mind it 
seems that Congress had in putting such power in motion abused its lawful 
authority by levying a tax which was unwise or oppressive, or the result of 
the enforcement of which might be to indirectly affect subjects not within the 
powers delegated to Congress." 
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And in the very recent case of District of Columbia v. Brooke, 214 
U. S. 138, 149, 29 Sup. Ct. 560, 563, 53 L. Ed. 941, Mr. Justice 
McKenna, said: 

"The other objections expressed the same fundamental idea, to wit, that 
the act discriminates between resident and nonresident owners of property, 
and becanse it does it is void. • • • 

**The defendant In error asserts this discrimination and argues its conse- 
quences at some length, but does not refer to any provision of the Constitu- 
tLon of the United States which prohibits Congress from enacting laws which 
discriminate in their operation between persons or things. If there is no ex- 
press prohibition of such power, may prohibition be Implied from our form 
of government? Upon that proposition we need not express an opinion. If 
prohibition exists It must rest on all powers conferred by the Constitution. 
This court, however, has just held, In the case of United States v. Delaware 
and Hudson Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836, that Congress 
may, in the exercise of the powers to regulate commerce among the states, 
discriminate between communities and between carriers engaged in such 
commerce. And it was said that the assertion that 'injustice and favoritism' 
might 'be operated thereby,* could *have no weight In passing upon the ques- 
tion of power.* In the case at bar we are dealing with an exercise of the 
police power, one of the most essential of powers, at times the most insist- 
ent, and always one of the least liniltable of the powers of government." * 

It is clear that Congress, in exacting the statute in question, acted 
within all the limitations of the Constitution regulating the exercise 
of the taxing power. As we have seen, the tax is an excise and 
not a direct tax. It also possesses the uniformity required by the 
constitutional provision. It is assessed equally on all citizens through- 
out the United States who own or charter foreign-built yachts. It 
is geographically uniform and that which the Constitution prescribes 
is geographical and not intrinsic uniformity. This principle has been 
consistently adhered to in a series of decisions : Patton v. Brady Ex- 
ecutrix, 184 U. S. 608, 22 Sup. Ct. 493, 46 L. Ed. 713 ; Knowlton v. 
Moore, 178 U: S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969; Pollock v. 
Farmers' Loan & In. Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. 
Ed. 759; Head Money Cases, 112 U. S. 580, 5 Sup. Ct. 247, 28 L. 
Ed. 798; United States v. Singer, 15 Wall. Ill, 21 L. Ed. 49. 

[2] The statute, then, being in accord with all the special constitu- 
tional limitations, I should be unable to hold it in violation of the 
fifth amendment even if I were of the opinion that there exists no 
fair and reasonable basis for the discrimination which it makes be- 
tween the .owners of foreign and home built yachts, and even if I 
were of the opinion that a similar discrimination would bring a state 
statute into conflict with the fourteenth amendment. It is my opinion 
that Congress had the right to select a certain class of property, to wit, 
foreign-built yachts, and to tax the use thereof by all citizens owning 
or chartering the same, and that such a tax cannot be set aside by the 
courts because it is held to be unreasonably discriminatory. But it is 
unnecessary to go so far in order to decide this case. Whatever may 
be said of the justness of the statute, it cannot be said that the 

4 The court further said In this opinion that whUe It was not necessary 
to decide whether Congress had, broadly considered, the power to discrimi- 
nate, no stricter limitation upon its power was possible, in any event, than 
that Imposed upon the states by the fourteenth amendment 
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discrimination which it makes against citizens owning foreign-built 
yachts, is without any substantial basis. Taxing the use of foreign- 
built yachts may tend, in some degree, to i)rotect and promote Ameri- 
can shipbuilding. Citizens stand in a position different from aliens, 
whether resident or nonresident. Regarding the statute from any 
point of view I cannot say that it is unconstitutional class legislation. 

[3] The next inquiry is whether the statute conflicts with the due 
process of law clause by levying taxes on property outside the juris- 
diction of the United States. 

The answers of the defendants Goelet and Bennett allege that 
their yachts were not within the jurisdiction of the United States 
for several years prior to the passage of the statute and that each 
had acquired a permanent situs in a foreign country. The question 
of the defendant Goelet further alleges that she was and is domiciled 
in France, and is now a resident of that country. 

The first question raised by the demurrers .to these answers is a 
constitutional one; the second, one of interpretation. Assuming that 
the statute applies to the yachts of these defendants, is it constitu- 
tional? Should it be so construed as to apply to them? 

The constitutional question presented is, as already stated, another 
phase of that just considered, viz., the relation of the due process 
clause to this statute. If it be unconstitutional as taxing property out- 
side the jurisdiction of the United States, it is so because the levy of a 
tax upon such property denies due process of law to the owner thereof. 

As we have seen, the theory upon which taxes are levied is that 
the taxpayer receives back in benefits from the government the value 
of the taxes exacted from him. Theoretically, the benefit received 
should be in exact proportion to the obligation imposed. As a corol- 
lary to these propositions it is held that the powef pi the state to 
impose taxes is limited to property within the territorial jurisdiction, 
because only with respect to such property is the state in a position 
to afford the protection and benefit due as consideration for the tax 
imposed. These principles are clearly stated in the opinion of Mr, 
Justice Brown in Union Transit Co. v. Kentucl^, 199 U. S. 194, 
202, 204, 26 Sup. Ct. 36, 37, 50 L. Ed. 150: 

•*The power of taxation, indispensable to the existence of every civilized 
government, is exercised upon the assumption of an equivalent rendered to 
the taxpayer in the protection of his person and property, in adding to the 
value of such property, or in the creation and maintenance of public con- 
veniences in which he shares, such, for instance, as roads, bridges, sidewalks, 
pavements, and schools for the education of his children. If the taxing 
power be in no position to render these services or otherwise to benefit 
the person or property taxed, and such property be wholly within the taxing 
power of another state, to which it may be said to owe an allegiance, and 
to which it looks for protection, the taxation of such property within the 
domicile of the owner partakes rather of the nature of an extortion than a 
tax, and has been repeatedly held by this court to be beyond the power of 
the Legislature and a taking of property without due process of law. • • • 

"It is also essential to the validity of a tax that the property shall be with* 
In the territoilal jurisdiction of the taxing power. Not only is the operation 
of state laws limited to persons and property within the boundaries of the 
state, but property, which la wholly and exclusively within the jurisdiction 
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of another state, receives none of the protection for which the tax is sup- 
posed to be the compensation." 

In the application of these principles distinctions are necessarily 
drawn according to the different kinds of property. Real estate is 
taxed at its actual situs, irrespective of the owner's domicile. The 
maxim mobilia sequuntur personam may determine the situs of in- 
tangible personal property for purposes of taxation. 

But in respect of tangible personal property the law of the owner's 
domicile has yielded to the law of the place where the property is 
kept or used. So far, at least, as the states are concerned, tangible 
personal property may be regarded as separated from its owner and 
may be taxed where located although that may not be the place of 
the owner's residence or domicile. And the converse of the proposi-. 
tion is equally true, that such property outside the boundaries of the 
state may not be subjected to taxation there.* 

Upon these principles it is clear that foreign-built yachts having a 
permanent situs in a state other than that of their owner's domicile 
are with respect to state legislation subject to the lex situs rule. Such 
vessels are not entitled to be registered or enrolled, and can only 
become "vessels of the United States" by special acts of Congress. 
They stand for the purposes of taxation in the same position as 
other tangible personal property. A state tax upon a foreign-built 
yacht used only in another state or in foreign waters would unques- 
tionably be invalid, irrespective of the owner's residence or domicile. 

The question then is whether the principles which prevent state 
tax legislation from having extraterritorial force apply in the same 
degree to federal legislation. The underlying principle, as we have 
seen, is that taxes are the consideration for protection afforded, and 
it is contended by the government that while state tax laws may be 
invalid as affecting property outside the state because the state is 
powerless to furnish protection, yet that a national enactment cannot 

«The lex situs rule with respect to tangible personal property should be 
stated in modified form when considering vessels registered under the laws 
of the United States when incidentally or temporarily in a state other than that 
of their home port As said by the Supreme Court in Pullman's Car Co. ▼• 
Pennsylvania, 141 U. S. 18, 23, 11 Sup. Ct. 876, 878, 35 L. Ed. 613: 

"Sliips or vessels, indeed, engaged in interstate or foreign commerce 
upon the high seas, or other waters which are a common highway, and having 
their home port, at which they are registered under the laws of the United 
States, at the domicile of their owners in one state, are not subject to tax- 
ation in another state at whose port they Incidentally and temporarily touch 
for the purpose of delivering or receiving passengers or freight -But that 
18 because they are not, in any proper sense, abiding within its limits, and 
have no continuous presence or actual situs within its jurisdiction, and, 
therefore, can be taxed only at their legal situs, their- home port and the 
domicile of their owners." 

When, however, even a registered vess^ has a continuous presence — ^an 
actual sKus — ^in a state other than that of the owner's domicile or port of 
register, it is subject to taxation there. Old Dominion Steamship Co. v. 
Virginia, 198 U. S. 299, 25 Sup. Gt 686, 49 L. Ed. 1059; Hays v. Pacific MaU 
Steamship Co., 17 How. 596. 15 L. Ed. 254. See, also, Ayer & Lord Co. v. 
Kentucky, 202 U. S. 409. 26 Sup. Ct 679^ 60 L. Ed. 3082; St Louis v. Ferry 
Co^ 11 Wall. 423, 20 L. Ed. 192. 
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fail for that reason because the United States government has power 
to afford protection to the persons and property of its citizens abroad. 
It is said that a nation has power to protect property beyond its ter- 
ritorial limits which no component part of it can have and, conse- 
quently, that limitations upon the taxing power of the states have no 
necessary effect upon the validity of the present statute. 

I think it the better view that these contentions of the govern- 
ment are correct. The national government has a far-reaching arm. 
It may afford in many ways protection to the property of its citizens 
located in foreign countries. In case of injury it may demand in- 
demnity from other nations. Congress has already enacted laws with 
respect to the issue of certificates of ownership and passports to un- 
registered vessels owned by citizens (Rev. St. § 4190 [U. S. Comp. St 
1901, p. 2836] ) which might afford some protection in foreign coun- 
tries, and it has, unquestionably, power to enact laws of much broader 
scope. I should be unable to hold that legislation clearly and un- 
equivocally imposing taxes upon foreign-built yachts owned by citizens 
and located in foreign countries would be unconstitutional because by 
reason of the inability of the United States to afford protection to 
such property, there would be no consideration for the payment of 
such taxes, and the owner would be, consequently, deprived of his 
property without due process of law. 

[4] But such a tax would be extraordinary in its nature. If im- 
posed it should be by clear and express enactment. It ought not to 
depend upon any doubtful construction. If Congress desire to exer- 
cise the power of the national government to go beyond its territorial 
jurisdiction in levying taxes — a power inherent in the United States 
because it is a nation and more than a state — it ought to employ 
language leaving no doubt as to its intention. The presumption should 
be that a tax law applies only to subjects within the territorial jurisdic- 
tion. Although Congress might provide for -the grant of documents 
to foreign-built yachts owned by citizens which would have great pro- 
tective value, the steps which it has taken in that direction have been 
slight and the passports which it has provided for are granted only 
to vessels departing from the United States. The statute uses broad 
language, but I find nothing in it or in prior legislation clearly evidenc- 
ing an intention on the part of Congress to tax the use of foreign- 
built yachts in foreign waters and wholly outside the limits of the 
United States. The provisions are, in my opinion, consistent with 
an intention to tax only the use of such yachts in the waters of this 
. country. Possibly the extent of such use may bo immaterial, but I 
think that such use, to some extent, must be shown to bring a case 
within the statute.* 

• It must be clearly -understood that this conclusion Is reached with refer- 
ence to the allegations in the Bennett and Goelet answers that the yachts 
belonging to these defendants have not been and are not within the Juris* 
diction of the United States and that each has acquired a permanent situs 
abroad. I construe these allegations to wholly negative use in the United 
States and I Jiave no Intention to hold that a yacht belonging to a resident 
citizen may acquire, any such situs lu a foreign country as will permit her 
owner to use her to any considerable extent In the waters of the United 
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Furthermore, whatever doubt there might be as to the application 
of the statute in the case of a citizen of the United States residing 
in this country and owning a foreign-built yacht used only in foreign 
waters, there can be no question, in my opinion, that a citizen domi- 
ciled in a foreign country and owning such a yacht is not Hable to 
the tax. Certainly the liability of a citizen domiciled and resident 
in France for the use of a foreign-built yacht in foreign waters should 
be established by clear and certain language, and in this case it is' 
not only doubtful whether the statute applies to such use, but its 
language is inconsistent with its application to nonresidents. The 
section in question provides that the tax shall be levied and collected 
*/by the collector of customs nearest the residence of the managing 
owner." Who is the collector of customs nearest the residence of 
the defendant Goelet? Is it the collector of the most eastern district 
in Maine because that district is nearest to Paris? It seems evident 
from this provision alone that Congress considered that it was deal- 
ing with, and intended oply to deal with, yacht owners residing in 
tliis country. 

[5] The next question is whether the tax was properly leviable 
on September 1, 1909. 

The act went into effect on August 6, 1909. The section provides, 
as we have seen, that a tonnage tax "shall be levied and collected 
annually on the first day of September * * * upon the use of every 
foreign-built yacht * * * now or hereafter owned or chartered for 
more than six months." 

In my opinion the six months' limitation applies only to yachts char- 
tered. Such is the natural interpretation of the language used. It 
might fairly be expected that a charter should run for some extended 
period to subject a charterer to a tax, but no particular reason ap- 
pears why continued ownership for any stated period should be re- 
quired. Indeed, a requirement of six months' ownership would 
be a direct invitation to transfer to avoid the tax. 

Does, then, the fact that less than a month elapsed between the 
passage of the act and September 1, 1909, establish that the full 
tax was improperly levied upon that date ? 

It is urged by the defendants that as the tax is one upon use, it 
ought to have some fair relation to the actual enjoyment of the 
privilege taxed, and that it must have been the intention of Congress, 
in enacting the legislation just prior to the close of the year, to lay 
an annual tax upon future use and not to penalize past use, and that 
if a tax for past use be levied it should be apportioned according to 
the period of actual use prior to September 1, 1909. 

There is much force in these contentions but I think that they are 
not well founded. The language of the statute, speaking on August 

States withotit paying the tax. Whether she could be so used to any extent 
whatever Is a question not presented by the pleadings and upon which no 
opinion is expressed. 

I construe the allegations In the Billings Case to state a substantial use 
partly within and partly without the waters of the United States and such 
.«8e I thiqk coi^es. clearly within the statute. 

190 F.— 24 
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6, 1909, IS that the use of yachts "now or hereafter owned" shall be 
taxed on September 1st. The section says that the use of yachts 
owned at the time of its passage or thereafter acquired shall be taxed 
and, in my opinion, Congress intended that such tax should be levied 
on the first day of every September following the enactment of the 
statute. While the tax is collectible annually according to a given 
situation on September 1st, there is nothing in the statute to indicate 
that a full year!s use is a prerequisite to liability, nor is there any 
provision for apportionment. I, therefore, hold that the tax was 
properly leviable on September 1, 1909. If this construction gives 
the statute a retrospective operation — ^and I fail to see that it does — 
it is nevertheless adopted, because it is, in my opinion, required by the 
unequivocal language used. 

The fourth question is as to the necessity of showing actual use of 
the yachts during the year prior to September 1, 1909. 

One of the defendants alleges in his answer that his yacht was 
out of commission during the year preceding the 1st of September, 
1909 ; was laid up durii^g that year, and was not actually used by any 
person. 

The statute seems to distinguish between use and ownership. It 
imposes a novel tax — a tax on use. There is nothing by way of 
precedent to aid in the determination whether Congress intended 
that the statute should apply only in cases where owners use their 
yachts for yachting purposes during the year prior to the assessment 
of the tax, or whether it intended that the tax should cover the privi- 
lege of using. Considering the object of the statute and the reason 
of the matter, I think the latter interpretation the correct one, although 
I fully appreciate the very narrow distinction between such a tax 
on the privilege of using and a tax on ownership. Still, I can see 
no reason why Congress should distinguish between the yacht owner 
who chooses to put his yacht in 'commission and employ it as a pleas- 
ure craft, and the owner who prefers in a particular year to keep his 
yacht laid up. The latter has in one sense the use of his yacht, 
although he does not choose to sail it. I have already held that use 
by the owner for any particular length of time is not necessary to 
the application of the statute, and I now feel constrained to further 
hold that no particular kind of use is required — ^that a yacht owner who' 
keeps his yacht laid up is nevertheless liable to the tax. 

[8] The final question to which it is necessary to give any extended 
consideration is whether the owner of a foreign-built yacht can acquire 
any immunity under a treaty which will exempt him from the opera- 
tion of this statute. 

The defendant Rainey contends that as the treaty of 1815 with 
Great Britain provided that no higher or other duties or charge 
should be imposed in the United States upon the British vessels than 
those imposed upon vessels of the United States he — as the owner of 
a British-built vessel — ^is not subject to the statute. 

The defendant does not claim to be a British subject, and it is 
by no means clear that he is entitled to invoke the protection of tlie 
treaty. But, however that may be, it is well settled that when a 
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treaty is inconsistent with a subsequent act of Congress, the latter 
will prevail. Taylor et al. v. Morton, 2 Curtis, 454, Fed. Cas. No. 
13,799; and see Whitney v. Robertson, 124 U. S. 190, 8 Sup. Ct.. 
456, 31 L. Ed. 386; Head Money Cases, 112 U. S. 580, 5 Sup. Ct. 
247, 28 L. Ed. 798; Cherokee Tobacco, 11 Wall. 616, 20 L. Ed. 227; 
Ropes V. Clinch, 8 Blatchf. 304, Fed. Cas. No. 12,041. 

Treaties are contracts between nations and by the Constitution are 
made the law of the land. But the Constitution does not declare that 
the law so established shall never be altered or repealed by* Congress. 
Good faith toward the other contracting nation might require Con- 
gress to refrain from making any change, but if it does act, its 
enactment becomes the controlling law in this country. The other 
nation may have ground for complaint, but every person is bound to 
obey the law. And as a corollary it follows that no person acquires 
any vested right to the continued operation of a treaty. 

It is now only necessary to briefly state the conclusions reached 
with respect to the less important questions considered upon the 
various briefs. 

[7] (1) I am satisfied that an action in the nature of debt will lie 
against the yacht owners to enforce the collection of the tax, and that 
the complaints state good causes of action.^ 

[8] (2) I am also satisfied that the section in question is not void as 
a bill for raising revenue originating in the Senate and not in the House 
of Representatives. It appears that the section was proposed by the 
Senate as an amendment to a bill for raising revenue which originated 
in the House. That is sufficient. Having become an enrolled and 
duly authenticated act of Congress, it is not for this court to determine 
whether the amendment was or was not outside the purposes of the 
original bill. 

For the reasons stated, the demurrers of the government to the 
answers in the Billings, Pierce and Rainey cases are sustained. The 
demurrers in the Bennett and Goelet cases are overruled. 

7 The defendants in these cases are liable as owners of the yachts. Why 
they should be described in the complaints as ^'managing owners" is not 
apparent The only reference to managing owners in the statute seems to 
be foe the purpose of fixing the Jurisdiction of the collector of customs in 
cases where there are several part owners. Still, a sole owner Is undoubt- 
edly the managing owner of his yacht and there is no contention but that 
these defendants are the sole owners of their yachts. Consequently I think 
the presence of the word '^managing" should not be held to affect the sufflr 
deney of the complaint 
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UNITED STATES ▼. BLAIR. 

SAME ▼. INVESTORS' & TRADERS* REALTY CO. 

(Circuit Court, S. D. New York. May 1, 1911.) 

1. Shipping (§ 7*) — ^Tonnage Tax ow Use op Fobeigw -Built Yachts— Con- 

STBucnoN OP Statute— "Foreign Built." 

A yacht is "foreign built" within the meaning of Tariff Act Aug. 5, 
1909, c, 6, § 37, 36 Stat 112 (U. S. Comp. St. Supp. 1909, p. 1057), impos- 
ing a tonnage tax on the use of such yachts owned by citizens of the 
United States, if it was originally built in a foreign country, so long as it 
retains its Identity, so that if a registered vessel of the United States, 
it could not be renamed, under Rev. St. § 4179 (U. S. Comp. St 1901, p. 
2831), without the consent of the Commissioner of Navigation ; and short 
of such complete change of identity no amoimt expended thereon in this 
country for alterations, betterments, or even rebuilding, will convert It 
Into a home-built vessel. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. { 7.*] 

2. Shipping (§ 7*)— Tonnage Tax on Use op Foreign-Built Yachts— Pro- 

ceedings for collection. 

The tonnage tax imposed on the use of foreign-built yachts owned by 
citizens of the United States by Tariff Act Aug. 5. 1909^ c. 0, § 37, 36 
Stat 112 (U. S. Comp. St Supp. 1909, p. 1057), being a tax upon the privi- 
lege of use is assessable to and collectible from the personal user, and 
the provision of the statute that such tax shall be levied and collected 
"by the collector of customs of the district nearest the residence of the 
managing owner" requires that where the owner resides in on« district 
the collector of that district shall levy and collect the tax, and the at- 
tempted action of the collector of another district to that end is unwar- 
ranted and ineffective, and will not support an action to recover the tax. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. f 7.*] 
8. Shipping (§ 7*) — ^Tonnage Tax on Use op Foreign-Built Yachts— Asr 

SESSMENT OP TAX— TONNAGE. 

Where a foreign-built yacht, whose owner was subject to tonnage tax 
under Tariff Act Aug. 5, 1900, c. 6, § 37, 36 Stat. 112 (U. S. Comp. St 
Supp. 1909, p. 1057), had been enlarged so that her tonnage was increased, 
the collector in assessing the tax was entitled to have her remeasured. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. f 7.*] 
4. Words and Phrases — ^''Built" — ^''Rebuilt." 

Anything which is "built" Is formed "by uniting materials into a reg- 
ular structure," and that which* is "rebuilt" is constructed "after having 
been demolished." 

[Ed. Note. — For other definitions, see Words and Phrases, vol. 1, pp. 
887, 888; vol. 7, pp. 5986, 5987.] 

At Law. Actions by the United States against C. Ledyard Blair 
and against the Investors' & Traders' Realty Company. On trial by 
court on consent. Judgment for defendant in first case, and for plain- 
tiff in second. 

Actions to recover one year's tax under section 37 of the tariff act 
of 1SK)9; (defendants being severally the owners of yachts alleged to 
be foreign built. 

The material facts in the Blair case are as follows: 

Defendant Is a citizen of the United SUites and domiciled and resident 
therein. On September 1, 1909, he was the owner and managing owner of 
the yacht Diana, a vessel of a gross tonnage of 785.6 tons. On or about said 

*For oUier cases see same topic & S numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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last-mentioiied date the collector of customs at the port of New York as- 
sumed to levy a tax alleged to be pursuant to the statute above mentioned 
at the rate of $7 per gross ton upon the use of the said yacht, the amount of 
said tax being $5,502. 

The Yacht Maria was built in Glasgow, Scotland, in 1896 ; in 1902 she was 
sold to an American citizen (Mr. Bourne), who renamed her the I>elaware ; he 
used her as a pleasure vessel until 1905.- During Mr. Bourne's ownership of 
her approximately $30,000 was spent In improving and bettering the Dela- 
ware, said expenditures being exclusive of those payments properly chargea- 
ble to maintenance or upkeep. In February, 1905, while lying at Hoboken, N. 
J., the Delaware was burned, most of her upper works being totally destroyed, 
• her engines so injured that they bad to be dismantled, and her steel plating 
badly warped. So much water was pumped into her to put out the fire that 
she sank, though apparently there was not enough water at her berth to 
permit her to go out of sight The wreck passed into the hands of Mr. 
Chubb, apparently as agent for underwriters. Tliat gentleman raised and re- 
built the yacht at an expense of approximately $86,000, and he renamed the 
rebuilt vessel Diana. In 1906 Mr. Chubb sold the Diana to the defendant, 
and between the date of his purchase and the date of levying the tax Mr. 
Blair has expended on the Diana for betterments and improvements approxi- 
mately $34,000. Exclusive of salvage the actual expenditures for rebuild- 
ing of and improvements upon the wrecked Delaware amount to approxi- 
mately $121,000, and Mr. Chubb paid for the wreck $35,500 after, as above 
noted, Mr. Bourne had exi)ended for new construction on the Delaware, about 
$30,000. She is not worth as much as the amount expended upon her in 
America. 

At the time of the action aforesaid by the collector of the port of New 
York the defendant was a resident of Peapack, N. J., and there had his 
domicile, being also a citizen of the state of New Jersey. The collector of the 
port of New York is not the collector of the district nearest the residence 
of the defendant. The bill of sale from Mr. Chubb to defendant was re- 
corded in the office of the collector for the port of New York. Defendant 
has largely used the Diana within the territorial Jurisdiction of the United 
States as well as in foreign waters. 

The material facts in the case of the Investors' ft Traders' Realty Com- 
pany are as follows: 

Defendant is a citizen of the United States and is a corporation whose 
"residence" is nearest the collection district in charge of the collector of the 
port of New York. On September 1, 1909, it was the owner and managing 
owner of the yacht Allita, a vessel of unknown gross tonnage. On or about 
said last-mentioned date said collector of customs at the port of New York 
levied a tax pursuant to the statute above mentioned at the rate of $7 per 
gross ton upon the use of said yacht, the amount of said tax being $504. 

The Allita was originally the Gadabout, of 71.86 tons, built at Montreal, 
Canada. As the Algonquin she passed Into the possession of J. H. Flagler in 
1900. It does not appear that at the time of her transfer to Flagler she 
had been injured or received substantial changes in structure. Having paid 
$10,000 for the Algonquin, Mr. Flagler l^gthened her by inserting approxi- 
mately 26 ft amidships. He also changed the shape of her stern and rebuilt 
the bow. The vessel had auxiliary steam, and as lengthened and enlarged 
the old engine, boilers, and wheel were not suitable and were not used. The 
old boilers and engine were traded for new ones, and including the difference 
paid for the new propulsive power Mr. Flagler expended upward of $46,000 
in changing the Algonquin, which he then renamed the Allita. In 1908 he 
transferred her (in the process of a real estate transaction) to the defend- 
ant company, which has never used her as a yacht, and evidently accepted 
the vessel only to sell again. The bill of sale from Flagler to defendant was 
recorded in the collector's office of the port of New York, July 7, 1909. 

^ Mr. Pratt, Asst. U. S. Atty. 
* Mr. Byrne, for defendant Blair. 

Mr. Miller, for Investors' & Traders' Realty Q>. 
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HOUGH, District Judge (after stating the facts as above). These 
actions raise a point not discussed in the decision of Noyes, J. (190 
Fed. 359), lately filed in these cases, viz., what is meant by the phrase 
"foreign-built yacht." The Blair case also requires answer to the 
inquiry : What is the force and effect of the statutory words that the 
tax "shall be levied and collected by the collector of customs of the 
district nearest the residence of the managing owner"? The action 
against the Investors' & Traders' Company also suggests (though 
it was not argued) the inquiry as to how the gross tonnage by which 
the tax is measured is to be ascertained. ' 

[1] I. The meaning of the phrase "foreign-built": This may be 
considered from three points of view: (a) What is its signification in 
the shipping trade and among those familiar with maritime affairs? 
(b) What light is cast on the inquiry by general usuage as evidenced 
by lexicographers? (c) Are there any decisions of authority? 

(a) No expert evidence as "to the meaning of the phrase was in- 
troduced at the trial, but an investigation of congressional publica- 
tions shows that it was suggested to Congress by those who petitioned 
for the legislation which fmally became the section now under con- 
sideration. It appears from House' document 1505, 60th Congress, 
2d Session (Tariff Hearings, vol. 7, p. 7526 et seq.) that a consider- 
able number of ship chandlers, and one shipbuilder, petitioned for 
the passage of an act laying an ad valorem duty of 75 per cent, on 
any foreign-built yacht thereafter purchased by any citizen of the 
United States, and several amusing if not instructive reasons were 
advanced in favor of the proposed law, one of them being that the 
tariff would not be prohibitive because "a certain proportion of the 
very rich men of America are apparently determined to possess for- 
eign-built yachts at any price without regard to circumstances." 
Congress was furnished with a long list of obnoxious vessels al- 
leged to be foreign built and American owned, which list is thought 
to include every yacht now imder consideration. It may fairly be 
presumed that in legislating upon the prayer of any portion of the 
shipbuilding community Congress used language in the sense in which 
it was proposed, and it is in my judgment common knowledge that any 
person using the language of the sea means by a "foreign-built" vessel 
one originally constructed outside the United States, no matter how 
extensive the changes, alterations, or repairs bestowed upon her here 
may have been. 

[4] (b) Anything which is built is formed "by uniting materials 
into a regular structure," and that which is rebuilt is constructed 
"after having been demolished." Changing the name of the Algon- 
quin to Allita, or of the Delaware to Diana, effected nothing. Neither 
of these vessels was strictly speaking even rebuilt, for neither had 
been demolished. The Allita was merely enlarged, while the Diana 
was both repaired and enlarged. 

(c) It appears to me that the reasoning of The Grace Meade, Fed. 
Cas. No. 15,243, is plainly applicable here. Rev. St. § 4179 (U. S. 
Comp. St. 1901, p. 2831) prohibits changing the name of any "vessel 
of the United States" ; i.e., of any vessel lawfully registered, enrolled, 
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or licensed pursuant to legislative authority. The object of that 
statute is plainly to mark and preserve the identity of any named 
vessel. As long as the vessel is the same the name must be the same 
unless changed pursuant to other (and here unimportant) statutes. 
That decision laid down very clearly the rules by which identity 
should be determined: 

*'It may be held as a principle that where the ked» stem and stemposts 
and rtbs of an old vessel, without being broken up and forming an Intact 
frame, are bnilt upon as a skeleton, the case Is one of an old vessel rebuilt 
and not of a new vessel. Indeed without regard to the particular parts re- 
used, if any considerable part of the hull and skeleton of an old vessel 
in its Intact condition, without being broken up is built upon, the law holds 
that i9 such a case it is the old vessel rebuilt and not a new vesseL** 

The Diana and the AUita in their present condition are either 
foreign built or home built. If they are home built they must have 
been constructed when Messrs. Chubb and Flagler respectively ex- 
pended such extraordinary sums on them. The same vessel can only 
be built once ; she may be rebuilt many times, but that does not destroy 
identity under the decision quoted. If they were not new vessels, and 
new vessels in the technical sense of that word, when they were re- 
spectively put into commission after lengthening the Algonquin and 
after the fire on the Delaware, then they are the same vessels as they 
were before, however greatly changed in outward appearance, in 
value, or material. If these two yachts had been originally home 
built, and that had been done to them which was done, could their 
respective owners have given new names to them without due ap- 
plication to the Commissioner of Navigation? Plainly not, under the 
language of the decision above quoted. And if the identity of the 
vessels was not sufficiently destroyed to authorize rechristening if they 
had been vessels of the United States, they must remain foreign built. 
Even American rebuilding cannot change that. It is therefore held 
that both the AUita and the Diana are foreign-built yachts as that 
phrase is used in the statute under consideration. 

[2] 11. The force of the phraje designating the officers by whom 
the tax "shall be levied and collected." However shadowy in practice 
the difference is between a tax upon the potential use of a yacht 
and the yacht itself, especially when such tax may be perpetually 
commuted by the payment of an ad valorem duty, it is admittedly 
essential to the government's position that the taxation be directed 
against the privilege of use, and therefore assessable to and collect- 
ible from the personal user. It is then highly appropriate that, like 
almost every other personal tax, the place of taxation shall be the 
residence of the person taxed, and such is the plain direction of 
the statute. It is therefore obvious to me that when the act declares 
that a particular collector shall levy and collect the tax, it means that 
he must do something by way of apprising the person who is called 
upon to pay of the claim made. It seems elementary that if one 
particular officer is charged with the duty, no other officer can law- 
fully perform that duty. 

The word "levy" in law has had many meanings attributed to it 
(sec a collection of them. Words and Phrases, tit. "Levy"), but 
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nothing' suitable to any meaning given was done by tHe coDector 
nearest the residence of Mr. Blair. Whatever was done was the act 
of the corresponding functionary in New York. It is not for the 
defendant to declare what is necessary : it is enough that the designated 
official did nothing, so that the government to prevail in this action 
must assert (as is done arguendo) that if in any way, or by any 
person, notice of the tax is given to the yacht owner and he does 
not pay, an action such as this can be maintained. For this 
claim no basis is perceived. 

[3] III. The measurement of tonnage. The complaint against the 
Investors' & Traders' Company alleges that the collector of customs 
"duly levied upon the use of the said yacht * * * a sum equivalent 
to a tonnage tax of $7 per ton, to wit $504." This is evidently $7 
a ton on the original tonnage of the vessel. It is common knowledge 
that the result of what was done to the AlHta was to increase her 
tonnage; yet in her last recorded bill of sale she is still described 
as being of the same tonnage that she was when she was 26 feet 
shorter. The fact appears to be that the tonnage has been taken 
from her documenting, and the documents not being required by any 
statute of the United States have been continued without any remeas- 
urement. This tax is therefore incorrect, but as it is plainly less 
than the government would be entitled to demand, the defendant is 
not in a position to object. 

Judgment is directed in accordance with these findings* 



PEALB V. MARIAN COAL CO. 

(Circuit Court, M. D. Pennsylyania. August 24, 1911.) 

No. 55. 

1. Salks (8 8*) — Construction— CoNTBACT fob Delivebt of Product of 
Coal Washeby—Right to Tebminatk. 

A contract between complainant^ and defendant coal company, ^hich 
was operating a washery under leases of a culm dump, required com- 
plainant to make advances to pay claims against defendant and improve 
its works; such advances to be secured by a mortgage on defendant's 
interest in tbe dump and its machinery. It further provided that all coal 
produced until the culm bank was exhausted should be delivered to com- 
plainant on board cars at the washery and be sold by him for the best 
prices obtainable without further restriction except as to coal of a speci- 
fied grade, and that on the 20th of each month he should pay to defend- 
ant "the aggregate selling price on board cars at the washery of all coal 
delivered during the preceding month to his customers on sales made by 
him,** less a commission and a certain sum per ton to be reserved and 
applied on his advances until the same were repaid. Held, that such 
contract was not one of agency or factorage under a del credere commis- 
sion, but was essentially one for the sale by defendant to complainant 
of its entire product, which gave him a vested interest in the coal and 
could not be terminated by defendant except upon the strongest grounds, 
amounting to actual fraud or its equivalent 

TEd. Note.— For other cases, see Sales, Cent Dig. W 18-19 ; Dec. Dig. 
«8.*1 



•For other cams tee same foptc & | numbbb Is Dec. ft Am. Diga. 1907 to date, ft Rep'r Indexes 
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2. Salbs (§ 96*)— Excuses fob Nonpebfobmancet— Contract fob Sale of 
Coal Production. 

Evidence considered, and held insufficient to justify a defendant coal 
company in repudiating and refusing to further perform a contract by 
which, in consideration of advances made to it by complainant, it agreed 
to deliver to him all of the output of its washery until the culm bank 
on which it was working was exhausted, such coal to be sold by com- 
plainant and paid for to defendant monthly, less a commission, no fraud 
on complainant's part being charged, and no substantial breach by him 
shown* 

[Ed. Note. — ^For other cases, see Sales, Dec. Dig. t 96.*] 
8. Specific Peb]ix>bhance (§ 68*> — Contbacts EInfobceable— Contract fob 
Sale op Coal Pboduction. 

A contract by which defendant a coal company engaged in reclaiming 
coal from the culm bank of a large colliery, in consideration of advances 
made to it by complainant, agreed to deliver to him for sale all of the 
output of its washery until the bank was exhausted, such deliveries, less 
a commission deducted, to be paid for monthly, held specifically enforce- 
able in equity, where the time required to exhaust the dump and the 
quantity which would be produced therefrom were wholly contingent and 
uncertain, and the damages resulting to complainant^ from its breach 
were incapable of ascertainment at law except by a multiplicity of suc- 
cessive actions extending over an indefinite time. 

[Ed. Note.— For other cases, see Specific Performance, Dec. Dig. { 68. 

Right to specific performance as affected by adequacy of remedy at 
law, see note to Marthinson v. King, 82 C. C A. 368.] 

4. Equity (§ 53*) — Jurisdiction— Adequate Remedy at Law— Time fob Ob- 
jection. 

If a defendant in a suit in equity answers and submits to the jurisdic- 
tion of the court, it is too late for him to object that plaimtiff had a plain 
and adequate remedy, at law. 

[Ed. Note. — For other cases, see Equity, Cent Dig. S§ 173-176 ; Dec. 
Dig. § 53.*] 

In Equity. Suit by John W. Peale against the Marian Coal Com- 
pany. Decree for complainant. 
See, also, 172 Fed. 639. 

Robert Snodgrass, F. D. Peale, and O'Brien & Kelly, for plaintiff. 
Frank E. Donnelly, for defendant. 

WITMER, District Judge. The plaintiff, by bill in equity, here seeks 
relief for an alleged breach of the defendant's agreement to deliver to 
him coal from its washery at the Holden Culm Dump, which it under- 
took to do, in return for money advanced by the plaintiff to lift defend- 
ant's obligations and to enable it to make necessary improvements and 
developments for the successful operation of its washery. 

The complaint sets forth : 

That on the 11th day of April, 1907, a contract was entered into, be- 
tween the plaintiff and the defendant, which, in so far as is considered 
pertinent, provides as follows : 

Now therefore, in consideration of the premises and of the mutual cove- 
nants herein contained, the pailies hereto respectively agree as follows: 

The party of the first part agrees to use his best efforts to procure a lease 
from the H^ysradt Estate of its interest in said Holden Bank upon terms as 
to rate of royalty similar to those contained in said leases from Isaac B. 

*For oUier cmob see same topic ft S numbeb in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Felts now owned by the party of the second part, and In case he succeeds In 
obtaining such lease to transfer the same to the party of the second part in 
consideration of the Issue of twenty-five thousand ($25,000) dollars full-paid 
and nonassessable capital stock of said party of the second part ; It being un- 
derstood that the capital stock of the party of the seqpnd part shall be in- 
creased from fifty thousand ($50,000) dollars to seventy-five thousand ($75,- 
000) dollars' for that purpose. The paity of the first part further agrees to 
advance from time to time as the same may be required as aforesaid to meet 
outstanding obligations of the party of the second part twenty-five thousand 
($25,000) dollars, and in addition thereto a sum not to exceed ten thousand 
($10,000) dollars to defray the expense of making Improvements in said plant 
and to defray the expense of taking such steps as may seem advisable to 
protect said bank from destruction by fire by cutting off the portion of said 
bank that is already on fire. / 

The party of the second part agrees to accept an assignment of said pro* 
posed lease of the Hoysradt interest, provided the terms thereof are satis- 
factory to It, and to issue to the party of the first part twenty-five thousand 
($25,000) dollars of its full-paid and nonassessable capital stock as a consid- 
eration for said transfer; to deliver to the party of the first part or his as- 
signs the entire output of the culm bank and washery above referred to, not 
only until the repayment of the moneys to be advanced hereunder, with In- 
terest, but also until the entire exhaustion of said culm bank, including ma- 
terials deposited hereafter by the Delaware, Lackawanna & Western Railroad 
Company or its successors or assigns in connection with the operation of the 
Holden Colliery, except such part thereof as may be sold by the party of the 
second part under provisions hereinafter contained. 

The party of the second pai*t agrees to prepare all the coal to be delivered 
to the party of the first part as to the sizes, the percentage of impurities and 
the merchantability and appearance thereof according to the standard of the 
Delaware. Lackawanna & Western Railroad prevailing in the region where 
said washery is .situated. Railroad weights taken at the scales nearest said 
washery are to be conclusive bfetween the parties, but upon such weights the 
usual allowance for water is to be made. The party of the first part shall 
not, however, be charged for weight of coal shippied to tide water in excess of 
the weight of coal found upon the cars as determined by the railroad com- 
pany's scales at tide, nor upon line shipments for weights in excess of the 
weight charged for by the railroad company in their freight bills. All 
weights shall be taken in tons of 2,240 lbs. The coal may be inspected at the 
colliery by a competent inspector appointed by the party of the first part, but 
satisfactory to the party of the second part, who shall be the agent of both 
parties and whose wages shall be paid by the party of the first part and 
one-half thereof shall be charged against the party of the second part and 
deducted from the price realized by the party of the first part upon the sale 
of said coal. Whenever possible the coal shall be inspected as it comes from 
the chutes. In case of disagreement, a test shall be made by taking a bucket- 
ful of coal from each end and each side of the car in dispute and if the coal 
thus taken shall be found fully up to the standard of the railroad company 
aforesaid, then said car is to be deemed to have passed the inspection. The 
party of the fii-st part is not authorized to sell coal that is up to said stand- 
ard for less than the average tide water price paid by the railroad coal com- 
panies under the so-called "sixty-five per cent, contracts." After the inspec- 
tion of the coal the party of the second part shall deliver the same to the 
party of the first part on board cars to be placed at the colliery by the party 
of the second part, and said deliveries shall be made in approximately equal 
monthly proportions. The party of the first part shall not be held responsi- 
ble for failure on the part of the railroad or transportation companies to fur- 
nish facilities for transporting the coal, nor for failure to sell the entire out- 
put when prevented from so doing by causes beyond his control. The party 
of the first part agrees, however, to render such assistance as is in his power 
to have cars placed to receive the coal. For the purpose of this agreement, 
the respective sizes of the coal shipped from said washery shall' conform ta 
the standard, and be made over meshes corresponding in size to the meshes 
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Vised by the Delaware, Lackawanna ft Western Railroad Company In the 
Lackawanna region. 

The party of the first part agrees to use due diligence to market the coal 
delivered to him hereunder so as not to cause suspension of operation by 
reason of any embargoes by the railroad company on account of accumula- 
tion of coal in cars beyond the proper allowance to the party of the second 
part 

The party of the first part shall be responsible to the party of the second 
part for the payment of the agreed price at which all coal shipped to his cus* 
tomers shall have been sold, less the freight thereon paid by the party of the 
first part, and he agrees to pay to the party of the second part on the 20th 
of each month the aggregate selling price on board cars at the washery of all 
coal delivered during the preceding month to customers upon sales made by 
him, except that from the proceeds of such sales the party of the first part 
is hereby authorized to deduct the reserve hereinafter referred to, and apply 
the same toward the payment of said advances, and a commission of ten 
(10<) cents, a ton on each ton of pea and smaller sizes and of twenty (20^) 
cents a ton on each ton of sizes larger than pea shipped from said washery 
or culm bank. * ♦ • 

The moneys to be so advanced by the party of the first part shall be repaid, 
with interest thereon at the rate of six (6%) per cent, per annum, as fallows: 
Out of the proceeds of coal sold by the party of the first part under the 
terms of this agreement, or out of the price to ibe pajid by the party of the 
first part for coal purchased by him in case any of the coal from said wash- 
ery shall be purchased by him during the term of this agreement, the sum of 
twelve and one-half il2%4) cents per ton upon each and every gross ton of 
coal of the size of pea or smaller sizes and the sum of twenty-five (25^) cents 
a ton for each and every gross ton of sizes larger than pea shipped from said 
washery or culm bank may be retained by the party of the first part to apply 
at intervals, as the respective notes to be given by the party of the second 
part for the amounts to be advanced hereunder or any renewals thereof may 
mature, to payment pro tanto of such loans and interest thereon. The notes 
which are to be given by the party of the second part for the amounts ad- 
vanced hereunder by the party of the first part from time to time are to be 
for such amounts and are to be made to mature on such dates that at least 
one note shall mature in each month, and, as such note or notes mature, such 
reserve shall be applied to the payment thereof; the intention being that this 
application shall be made monthly so as to save the party of the second part 
from loss of interest upon the amount of the reserve, except to the extent 
necessarily involved in applying the reserve only once a month. 

At least ten thousand ($10,000) dollars, with interest upon the balance of 
such advances remaining at the time unpaid, shall be repaid by the party of 
the second part either by the application of said twelve and one-half (12^^) 
cents and twenty-five (25^) cents a ton as aforesaid or otherwise during each 
of the years subsequent to the date of this agreement untU the entire amount 
due shall have been repaid. * ♦ * 

In case the party of the second part shall fail to promptly keep, observe 
and perform, without default, each and every of the stipulations of this 
agreement or of its lease or leases with Isaac B. Felts, with the Hoysradt 
Estate and with the Delaware Lackawanna ft Western Railroad Company, if 
a lease is obtained from said company, or in case of its failure to pay taxes 
or the wages of its laborers, miners or other workmen when due, and such 
default in either of the preceding cases shall continue for thirty days after 
notice thereof from the party of the first part, or in case the party of the 
second part shall default in the payment of principal or interest or any por- 
tion thereof when due, or shall make an assignment for the benefit of cred- 
itors, or become bankrupt, or in case of levies upon its property by creditors 
which, in the Judgment of the party of the first part, shall Jeopardize his se- 
curity, or in case of its failure to pay royalties when due, then and in either 
of such cases all terms of credit hereby stipulated for shall forthwith cease 
and terminate and the notes of ttte party of the second part hereinafter men- 
tioned and so much of said loans and advances, with interest, as shall not 
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then have heen repaid, and all other sums for which the party of the second 
part, shall then be liable hereunder shall thereupon at once become and be 
due and payable immediately, anything herein or in any connected or other 
instrument or writing to the contrary notwithstanding. 

Repayment of the moneys to be advanced hereunder, with interest thereon, 
and due performance of the terms and stipulations of this agreement and of 
the leases aforesaid shall be secured in manner following, due performance 
of each being expressly understood to be of the essence of this contract and a 
material part of the security of the party of the first part: 

First At least one week prior to the date upon which the party of the sec- 
ond part shall require an advance to be made by the party of the first part, 
it shall give to the party of the first part its promissory note or notes, bear- 
ing Interest at six (6%) per cent., aggregating the amount of such advance or 
advances, said note or notes to mature in not to exceed six months from the 
date of such advance and to be payable at such bank as the party of the first 
part may designate, and said notes as they mature shall be renewed by the 
party of the first part to the extent of any balance remaining unpaid until 
the time of repayment as herein fixed shall be reached. In case, by reason 
of such renewals, the time of payment of the installments of principal shall 
be. ostensibly extended beyond the end of the first or any other year above 
mentioned the amounts which are to ^be paid by the party of the second part 
pursuant to the terms of this agreement at the times above stated shall nev- 
ertheless fall due as above stated, anything in said notes to the contrary not- 
withstanding. 

Second. As security for the repayment of said notes or any renewals there- 
of, and for the due performance of this agreement, the party of the second 
part agrees to execute and deliver to EYanklin D. Peale, trustee, its certain 
mortgage In the sum of thirty-five thousand ($35,000) dollars upon Its lease- 
hold interests In said Holden Bank und^r the aforesaid leases and also upon 
all its machinery, tools, buildings and improvements of every kind upon, over, 
in or about the premises embraced in the aforesaid leases, including the 
washery and culm pile aforesaid and all such property as is now or shall 
hereafter become a part of or be used In the plant of said company in and 
about its said operation and upon all its rights, franchises, proper^, goods 
and chattels of every kind and description, together with all easements, li- 
censes, permits, rights of way, buildings, pipes, engines, boilers and machin- 
ery, tools and fixtures and other property of every kind forming a part of 
said plant or used in connection therewith. • * ♦ 

Seventh. In case of any alleged default hereunder or under the leases 
above referred to, the party of the first part shall give to the party of the 
second part notice in writing of such alleged default, and in case said party 
of the second part does not remove said cause of default within thirty days 
thereafter, then and not until then, the party of the first part may cause any 
attorney of the court of common pleas of Lackawanna county or any other 
proper county to enter in said court an amicable action of ejectment against 
the party of the second part for the premises embraced in said leases and 
the party of the second part hereby authorizes any attorney of said court to 
confess judgment In said amicable action of ejectment upon filing an affida- 
vit setting forth the facts of such default claimed and that the notice re- 
quired as aforesaid has been given to the party of the second part, and there- 
upon a writ of habere facias possessionem may issue upon said judgment; 
provided, however, that if the party of the first part shall, under the terms 
hereof, take possession of the premises under such judgment and writ of 
possession, if the party of the second part shall^ within sixty days thereafter 
(time being of the essence of this agreement) make good said default and 
repay and fully reimburse to the party of the first part all his proper ex- 
penses, outlays and payments, including an attorney fee not to exceed two 
(2%) per cent, of amount then owing to party of first part, then the party of 
the first part shall restore the party of the second part to possession of the 
property and the party of the first part shall account to the party of the sec- 
ond part for all net profits earned meantltne; provided that the entry of 
such Judgment shall not prevent the party of the first part from proceeding 
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-to recover by any process or proceeding any amount that may be owing for 
moneys so advanced as aforesaid, whether the same shall be represented by 
notes or otherwise; and provided also that the remedies hereby provided 
shall be deemed to be concurrent with and not exclusive of the remedies 
above provided In paragraph "fourth." * * • 

It is further agreed that in case the party of the second part shall be of- 
fered» for any portion of th^ output of said washery, the delivery of which 
has not already been contracted for by the party of the first part with the 
approval .of the board of directors of the party of the second part, higher 
prices than the party of the first part is able to obtain for the same, then 
and in that case the party of the second part may submit said offer to the 
party of the first part and require him to make delivery thereupon. If the 
party of the first part shall fall without proper reason, to make said delivery, 
the party of the second part may make said delivery for its own account, 
paying to the party of the first part one-half instead of the whole of the com- 
mission per ton herein provided for. * • ♦ 

It is further agreed tliat in spite of the provisions of this contract provid- 
ing for the delivery of th^ output of said Marian Washery f. o. b. cars at the 
washery, the party of the first part shall be deemed a commission merchant 
selling the output of the washery of the party of the second part under a del 
credere commission. 

That pursuant to the terms of said contract the complainant ad- 
vanced, by way of loan, to the defendant a large sum of money, to wit, 
$37,364.2/, exclusive of interest. That upon the amount so advanced 
there has been repaid the sum of $12,781.77, leaving due and unpaid on 
said account, January 28, 1909, the sum of $24,582.50. 

That the defendant is engaged in the business of carrying on a coal 
washery operation in the borough of Taylor, county of Lackawanna, 
Pa., where it prepares for market coal from the Holden Culm Dump, 
located along the Delaware, Lackawanna & Western Railroad. That, 
pursuant of the contract between the complainant and the defendant, 
the latter proceeded to ship coal to the former on the 17th day of May, 
1907, and from that time until the 13th day of October, 1908, it did 
ship coal to the complainant and receive from him payment therefor 
in accordance with said contract. That on the day last mentioned the 
defendant ceased to ship its coal to the complainant, as it had under- 
taken to do by virtue of its contract, and until henceforth had utterly 
failed to ship to the complainant the product of its washery, or any part 
thereof, without excuse or just cause, although having often been re- 
quested to do so, resulting in great damage to the complainant. 

That the defendant has since been operating said washery and pre- 
paring and shipping coal to market from the said culm dump through 
other agents or parties than the plaintiff, and that such culm bank is 
not exhausted. That there are yet remaining many thousand tons of 
coal in said dump, and that large quantities are being added thereto 
daily by deposits from the Delaware, Lackawanna & Western Railroad 
Company in connection with the operation of the said Holden Colliery. 
That it is impossible to anticipate the length of time which will be re- 
quired to exhaust the said dump, or the amount of coal which may be 
ultimately taken therefrom, for the reason that the length of time will 
largely depend upon, the extent of the operations which may be con- 
ducted at the said wdshery and the amount of the output, and because " 
it is altogether conjectural and uncertain what amount of materials may 
be deposited in the future upon the said dump by the Delaware, Lacka- 
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wanna & Western Company in connection with the operation of the 
Holden Colliery. That the complainant has already suffered large 
damages, and will continue in the future to suffer to an extent which it 
is impossible now to determine. Wherefore he is remediless in the 
premises at law and prays for relief in this court, to wit : 

(a) For damages for the coal diverted,- and for discovery of the 
amount as the basis for determining them. 

(b) For a decree requiring the defendant to repay the balance of the 
sum advanced by the plaintiff to the complainant. 

(c) For specific performance of said contract. 

(d) For an injunction restraining the defendant from shipping coal 
to other persons than the complainant 

(e) For general relief. 

The defendant admits the execution of the contract in suit and the 
loan of $35,000 by the plaintiff to it on account of which it insists the 
plaintiff has received at credit of the sum of $17,000, and that it (the 
<iefendant) is entitled to a further credit of $1,988.21 for 24,647 tons 
of coal delivered to the plaintiff and sold by him without defendant's 
consent at various prices below the minimum stipulated in said contract 

The answer furthermore sets forth that by reason of the plaintiff's 
violations of the terms of said contract he has prevented the defendant 
from further attempting to comply with the same. The violations 
referred to and the reasons assigned by the defendant for not attempt- 
ing further to comply with such contract may be gathered from its an- 
swer and summoned up substantially as follows : 

(1) That the plaintiff deducted from funds, realized from the sale of 
coal, without authority and under protest of the defendant, certain 
amounts for alleged overpayment on condemned coal, for alleged serv- 
ices of plaintiff's attorney, and the sum of $3,600 for reason not spe- 
-cially set forth. 

(2) That the treasurer of the plaintiff failed to make reports of his 
accounts and funds when requested so to do by the defendant, and 
failed to pay bills when presented and approved by the defendant 

(3) That the plaintiff sold certain coal below the minimum price 
stipulated in the contract, and refused, on request, to render accounts 
of his sales of coal and to inform the defendant at what price and to 
whom the coal was sold, and also refused to allow the defendant to 
examine his books for the purpose of learning these facts. 

(4) That plaintiff has refused to deliver to defendant possession of 
a certain lease procured by it from the Delaware, Lackawanna & West- 
em Company granting the defendant the right to reclaim from the 
Holden Dump that part of the coal claimed and owned by said com- 
pany on terms similar to other leases held by it 

These are briefly the alleged grounds upon which the defendant re- 
fused to deliver any of its coal to the plaintiff after the 13th day of 
October, 1908. Is its conduct to be justified on examination in the 
light of the evidence and the provisions of the contract ? 

[1] This therefore requires a partial analysis of the contract to de- 
termine its nature, and the duties and obligations of the several parties 
thereunder. Incidentally it is said that the relations of the plaintiff to 
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Ae contract is that of an agent with a del credere commission. A 
careful examination, however, of its terms and conditions, will show 
very clearly that it is much more, so far as the rights, duties, and ob- 
ligations of the parties are concerned, than would be involved in such 
a contract. 

Under its provisions the plaintiff agrees to advance to the defendant 
moneys to the amount of $35,000 for its benefit, to release its obliga- 
tions, and to enlarge and improve its plant so as to operate it to better 
advantage. In consideration of such advance, the defendant agreed 
"to deliver to the party of the first part (the plaintiff) or his assigns the 
entire output of the culm bank and washery above referred to, not only 
until the payment of the moneys to be advanced, with interest, but also 
until the entire exhaustion of said culm bank, including materials here- 
after deposited thereon by the Delaware, Lackawanna & Western Rail- 
way Company, or its successors or assigns, in connection with the 
operation of the Holden Colliery." 

It is further agreed "to prepare all the coal to be delivered to the 
party of the first part (the plaintiff) as to the sizes, the percentage of 
impurities, and the merchantability and appearance, according to the 
standard of the Delaware, Lackawanna & Western Railroad, prevailing 
in the region where the said washeiy is situated," and that the respec- 
tive sizes of the coal shipped from said washery should conform to the 
standard, and be made over meshes corresponding in size to the meshes 
used by the said railway company in the Lackawanna region. 

It is not expressly stated in terms in the contract that the plaintiff 
shall sell the coal so delivered "for account of the defendant," but 
that it shall be disposed of by the plaintiff "for the best price that can 
be obtained for the same," saving, however, in respect of coal which 
IS "up to said standard," that it shall not be sold for less than the aver- 
age tide water price paid by the railroad coal companies under the 
so-called 65 per cent, contracts. From the proceeds of all sales so 
made, the plaintiff is expressly authorized to deduct the freight paid 
thereon, a reserve or sinking fund "of twelve and one-half (12^^) cents 
per ton upon each and every gross ton of coal of the size pea, or small- 
er sizes, and the sum of twenty-five (25) cents a ton for each and every 
g^oss ton of sizes larger than pea," and to apply the same at intervals, 
toward the payment of his advances. He is further authorized to 
deduct a commission of "ten (10) cents a ton on each ton of pea and 
smaller sizes, and of twenty (20) cents a ton on each ton of sizes larger 
than pea, shipped from said washery or culm bank," to cover expenses 
of marketing and his services in making sales, and after deducting 
these amounts the balance is to be paid to the defendant. 

In marketing the coal there is no restriction upon the plaintiff, as 
to price, except to coal which is "up to the standard" ; but this restric- 
tion implies, under all the rules of construction, independently of the 
express agreement evidenced by letters of December, 1907, and Jan- 
uary, 1908, the right to sell all coal which was not "up to the standard," 
for the best price that could be obtained therefor. Besides, he was not 
limited, in respect of sales, to any market. He could sell to whomso- 
ever he pleased, and through any agencies, and in any manner which 
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in his judgment would produce the best results. In other words, he had 
a free hand, except in the selling price of coal which was "up to the 
standard." 

The plaintiff, is further required, by the contract, to pay to the de- 
fendant "on the 20th of each month the aggregate selling price on board 
cars at the washery of all coal delivered during the preceding month to 
(his) customers upon sales made by him," and is expressly responsible 
for the payment to the defendant of such aggregate price whether the 
coal was "up to the standard" or not. 

There are numerous other provisions in the contract, as to the du- 
ties, and obligations of the parties, to which it is not necessary now to 
refer, as it seems entirely clear, from the entire contract in the light 
of what has been made to appear, that the relations of the parties are 
and were intended to be substantially that of vendor and vendee. 
It specifically provides for a delivery to the plaintiflf of all coal pro- 
duced, and the payment by him, not conditionally but absolutely, on 
the 20th of each month, for all coal sold and delivered during the 
preceding month. In other words, it contains all the elements neces- 
sary to constitute a sale of all the coal produced to the plaintiff. 

There is no restriction upon such sales, except as already stated, 
nor is there any provision for reports to the defendant of prices, 
names of purchasers, or other details, nor as to the manner of keep- 
ing the accounts. The keeping of accounts is, of course, necessarily 
implied, presumably as they had theretofore been kept in previous 
dealings between the parties. All the plaintiff was required to do 
was to exercise diligence in securing the best price possible in making 
sales of the defendant's coal, in wWch he was to an extent bound by 
the contract, and to pay to the defendant, on the 20th of each month, 
after making the deductions provided for, the aggregate selling price 
on board cars at the washery, for all coal sold and delivered during 
the preceding month. When this was done, the defendant had re- 
ceived all that it was entitled to receive, until the plaintiff's advances 
were repaid with interest. 

It seems therefore that the plaintiff should not be treated simply 
as the agent or factor of the defendant under a del credere commis- 
sion. It is true that .under such a contract the vendor would become 
liable, in the same manner as if he himself were the purchaser of the 
coal ; but such a relation does not imply any interest whatever in the 
goods themselves. The agent, in such case, in consideration of a 
special commission, simply engages to pay for the goods if the pur- 
chaser fails to do so. In other words, he guarantees such payment, 
and this is an essential feature, which distinguishes a del credere com- 
mission from an ordinary agency. Even if the contract does involve 
an agency with a del credere commission, it has Been expressly held 
that in such case the factor "becomes liable to his principal when the 
purchase money is due, as between him and his purchaser he then in 
effect becomes the purchaser, and is substituted for the purchaser, 
and is bound to pay not conditionally, but absolutely in first instance." 
Cartwright v. Greene, 47 Barb. (N. Y.) 9. 

As argued by counsel for defendant, whether, therefore, the plain- 
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tiff is to be considered an agent with a del credere commission, or 
a factor for the sale of coal, it is obvious, from the contract itself, 
that he has a vested, and indeed a very important, interest in the 
subject-matter of the contract, and had such interest at the time it 
was repudiated by the defendant. He had at that time advanced at 
least $35,000 for the use and benefit of the defendant. For the re- 
payment of these advances he relied upon the sale of the coal which 
might be produced at the washery, holding at the same time as security 
a mortgage upon an interest in the dulm dump. A diversion of the 
coal therefrom, to any other agency, will in effect destroy his security, 
to the extent that a continued operation of the washery will reduce 
the coal in such dump. The plaintiff, it will be admitted, had there- 
fore from the very inception of the operations of the defendant, un- 
der this contract, -a large vested interest in the subject-matter of such 
contract, so that it could not be terminated by the defendant but for 
the strongest possible grounds, amounting to actual fraud, or conduct 
equivalent thereto. 

[2] Before entering upon examination of the conduct of the plain- 
tiff, assigned by the defendant for his repudiation of the contract, 
it is of importance to note the status of the parties and their busi- 
ness relations prior to the contract in suit. 

The Marian Coal Company was organized and existed for the sole 
purpose of reclaiming marketable coal from the Holden Dtunp. The 
improvements erected on the ground near the dump for this purpose 
were practicaJly the only assets of the company, excepting, of course, 
certain leasehold rights to reclaim such coal. The coal in this dump 
was claimed by Isaac B. Felts, the estate of Jacob Hoysradt, and 
the Delaware, Lackawanna & Western Railroad Company, to whose 
joint credit royalties were deposited in bank for the coal taken. It 
appears that the Boland brothers then owned all of the capital stock 
of the defendant, being also creditors of the company for upwards 
of $20,000. For more than, a year before entering into the contract 
of April 11, 1907, the plaintiff, as general manager of Peale, Peacock 
& Kerr of New York, had sold the output of the washery of the 
defendant company. While so doing, he had accounted to defendant 
by statement showing in detail the price received for each boat load 
of coal sold to customers at tide, omitting the name, and the price 
and name of each customer to whom delivery was made by rail. It 
appears, therefore, that the parties were not strangers to each other, 
and that their business methods were well known and intended to be 
carried on in their new relations. 

Now, as to the first assignment of defendant, it might be sufficient 
to say th&t, even if the plaintiff caused to be improperly deducted the 
items specified from the defendant's account, it would not be justified 
in breaking the entire contract. The items are trifling, with one ex- 
ception, as compared with the import of the contract. In any aspect, 
it appears to involve a mere matter of bookkeeping. If any such 
payments were erroneously made, it could easily have been adjusted 
and corrected between the parties in future settlement without the risk 
of loss, bearing in mind that the defendant was at all times the debtor 
100 F.— 25 
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of the plaintiff. It, however, now appears from all the evidence in 
the case that the deductions were proper, with the possible exceptions 
of the item ($145) claimed by plaintiff for traveling expenses, and 
item ($125) paid for legal services, which do not appear authorized 
by the contract, and cannot in the light of the evidence be justified 
otherwise ; nevertheless these deductions were made honestly but mis- 
takenly and not with the intent to defraud, and will not be made to 
serve the defendant. 

As to the second complaint, SufiRce to say that continuance of the 
contract as contemplated by the parties cannot be predicated upon 
the conduct of the defendant's treasurer though nominated by the 
plaintiff. If, however, the treasurer's failure to perform his duties 
could be charged to the plaintiff, the defendant would not be preju- 
diced thereby. The record is convincing of the honesty and efficiency 
of this oflScer. His accounts were faithfully kept and his duties per- 
formed in a manner to his credit, which we have a right to presume 
the defendant had in mind when, they declined to displace him until 
long after this suit. The books, kept by him, were supervised by a 
reputable firm of certified accountants who audited them and found 
them correct, and there is no evidence to the contrary. The books 
having always been open for inspection, and if the system employed 
appeared complicated and confusing to the manager and secretary of 
the defendant company, and they had good reason to doubt the ac- 
curacy of the state of the accounts, good business policy should have 
suggested to them the propriety of an examination and audit of them 
by expert accountants as a remedy. This would have served a better 
purpose than the mass of reports willingly furnished by the treasurer 
on request, and the flood of correspondence that passed between the 
parties to which this suit no doubt must be attributed. 

The third ground upon which the defendant seeks to justify its ac- 
tion seems to be regarded by it as the most flagrant of plaintiff's al- 
leged offenses. The allegation does not charge fraud, or that the plain- 
tiff wrongfully sold coal at prices below the minimimi price stipulated 
in the contract, but that he refused to render an account of sales gen- 
erally and inform the defendant at what price and to whom the coal 
was sold, and further that he refused to allow the defendant to examine 
the books to ascertain these facts. 

It is to be noted that the plaintiff had for about a year been selling all 
of the output of defendant's washery, that part of it was sold on a com- 
mission and guaranty basis, as provided in this contract, that reports 
were rendered monthly of the same character as to information therein 
contained similar to those furnished after date of the contract, and that 
in spite of this practice the defendant did not stipulate for reports with 
names of customers. The practice thus established, in this regard, they 
are presumed to have had in mind when they entered into this contract 
and should govern even though a general custom to the contrary had 
been proven. It is to be remembered that the plaintiff, after making 
certain deductions, was required by the contract to pay to the defendant 
on the 20th of each month "the aggregate selling price on board cars 
at the washery" of all coal delivered during the preceding month, 
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whether paid for or not. The names and addresses of the plaintiff's 
customers would have served no legitimate purpose to the defendant. 
It is easily understood how they might have been used to the .detri- 
ment of the plaintiff, and being his private property, he was not bound 
to disclose them. All that the defendant could require or demand was 
a report of such facts as wpuld enable its officers to determine whether 
the plaintiff had accounted for all coal sold and delivered, and the ag- 
gregate of such sales. Such reports the plaintiff regularly furnished. 
Any further necessary information required could have been readily 
obtained from the records provided for the purpose. 

Did the plaintiff sell coal below the minimum prices provided by the 
contract? The coal shall be prepared as to sizes, impurities, appear- 
ance and merchantability accordmg to the Delaware, Lackawanna & 
Western Railroad Company's standard prevailing in the region of the 
washery, and shall not be sold when "up to standard" for less than 
the average tide water price paid by the railroad coal companies, under 
the so-called 65 per cent, contract. 

Now the average tide water price of coal is the average of prices 
obtained by the coal companies at tide water, known to the trade as the 
Ruley price, ascertained in the Bureau of Coal Statistics at the head of 
which was a Mr. Ruley; hence the name. The defendant claims for 
its coal Delaware, Lackawanna & Western Railroad circular prices at 
tide. This is admitted to be the maximum price at which coal sells at 
tide. It is true that the Marian Company agreed to prepare its coal 
in accordance with the Delaware, Lackawanna & Western Company's 
standard. The contract, however, does not require the plaintiff to ob- 
tain the company's circular prices. It requires him to obtain for this 
coal of standard preparation the best prices he could procure above the 
average or Ruley prices. The evidence submitted is strong and con- 
vincing that such prices the plaintiflf obtained for all of the coal sold 
"up to standard." 

During a period of 18 months including two summers when prices 
are usually low, the plaintiff sold 72,487.08 tons of coal, good, bad, and 
indifferent, for which defendant received an actual credit (deducting 
commissions) of $37,296.67. This is but $1,767.35 less than Delaware, 
Lackawanna & Western Railroad Company's circular prices and within 
$356.31 of the Ruley prices. Bearing in mind that all of this coal was 
cuhn or dump coal, and that many thousand tons of it was actually 
condemned by the defendant's inspectors, and much of it sold by spe- 
cial agreement, the showing is to the credit of the agent. 

It is further complained that the plaintiff's personal attorney refused 
on demand to turn over to the officers of the defendant a certain lease 
from the Delaware, Lackawanna & Western Railroad Company to it 
of an undivided interest in the culm bank in question. How this lease 
came into his possession is fully explained is the testimony, which 
shows ample justification for his retention. The defendant, however, 
did enjoy its fruits without hindrance. If the plaintiff should be per- 
•sonally held responsible for this act of his attorney, it is not made to 
appear that it operated to the injury of the defendant. 

In considering the reasons assigned by the defendant for his refusal 
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further to comply with its contract, it will be observed that no fraud 
is alleged or proven, nor is it anywhere shown that the defendant has 
suffered any specific loss by reason of the alleged derelictions of the 
plaintiff. It will not suffice it to make general charges of loss. To 
justify its action it was incumbent upon it to show what loss or dam- 
age, if any, it had suffered, and how its alleged embarrassment oper- 
ated to its injury. In view of these conclusions, it must follow that 
the defendant was not justified in repudiating the contract between 
the parties, or in refusing on its part to deliver the coal produced 
from the culm bank and washery in question to the plaintiff under the 
terms of such contract. Hence, the court having jurisdiction, the 
plaintiff is entitled to some remedy. 

' [3] The defendant demurs and contends that the plaintiff can by a 
recovery of damages have a complete or adequate remedy at law, and 
is therefore not entitled to relief here. The admission of this doctrine 
and its application to such cases as the one under consideration would 
practically divest courts of equity of all jurisdiction to compel specific 
performance of real contracts. 

As a matter of fact it appears impossible to anticipate the length of 
time required to exhaust the dump, or to estimate the amount of coal 
that may ultimately be taken therefrom, because it will largely depend 
upon the extent of the operation which may be conducted at the 
washery and the amount of the output, and because it is altogether 
conjectural and uncertain what amount of materials may be deposited 
in the future upon the dump of the Delaware, Lackawanna & Western 
Railroad Company in connection with, the operation of the Holden 
Colliery, and therefore the plaintiff's damages are not susceptible of 
liquidation. 

'That the plaintiff could maintain an action at law for damages, for breach 
of the contract, there is no doubt; but it is a well-settled rule that, although 
the action at law will lie, yet if there is an utter uncertainty in any calcula-. 
tion of damages for the breach of the covenants, and the measure of the 
damages is largely conjectural, equity will intervene because of the inade- . 
quacy of the remedy, and enforce performance of it by injunction. Palmer. 
V. Graham, 1 Pars. Eq. Cas. (Pa.) 476; WUkinson v. CoUey, 164 Pa. 43 [30 
Atl. 286, 26 L. R. A. 114]." 

It is evident, furthermore, that in order to recover damages by rem- 
edy at law it would be necessary to resort to a multiplicity of suits. 
The plaintiff might bring suit monthly to recover damages for loss of 
profits for the preceding month, or he might resort to annual suits. 
He could not recover in any -one suit for all of the damages, be- 
cause it would be impossible to ascertain or to show what the damages 
would amount to in any one suit, for reasons which are clearly obvious. 
He could not wait until the entire dump should have become ex- • 
hausted, because it might be that by that time a substantial part of 
his claim might be barred by the statute of limitations. Furthermore, 
no plaintiff is required to wait after a breach of contract has occurred, 
and unless one action can be brought in which adequate relief could 
be obtained equity will always take jurisdiction. Bank of Kentucky v. • 
Schuylkill Bank, 1 Pars. Eq. Cas. (Pa.) 180; 16 Cyc. 60, 63. 

Many authorities upon this general proposition might be cited; 
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but the court is satisfied, as argued by counsel for plaintiff, that this 
question was settled by this court. Judge Archbald presiding, in the 
initial stage of the case upon demurrer. In his opinion he said : 

"As to the further ground of demurrer, that the plaintiff has a complete 
remedy at law by action for damages, it is sufficient to say that the bill seeks 
the specific performance of the defendant's agreement, to deliver coal from 
their washery at the Holden Culm Dump, which they undertook to do in re- 
turn for the money advanced by the plaintiff to make the necessary develop- 
ments. For this it is evident that damages for a breach of the contract would 
not be at all adequate. Nor is this disturbed because the plaintiff,, in the 
same connection, asks damages for the coal so far diverted, and calls for a 
discovery of the amount as the basis for determining them. Equity, having 
taken jurisdiction, will dispose, if possible, of the whole of the controversy, 
and the plaintiff is entitled to be made good for the commissions which he 
has lost as a part of it." 

[4] Moreover, it is now, in any event, too late to take objection 
to the jurisdiction of the court. As stated by Justice Brewer in Brown 
V. Lake Superior Iron Co., 134 U. S. 530, 536, 10 Sup. Ct. 604, 606 
(33 L. Ed. 1021), adopting the language in earlier cases : 

" • • ' ♦ If the objection of want of jurisdiction In equity is not taken 
in proper time, namely, before the defendant enters into his defense at large, 
the court having the general jurisdiction will exercise it; and in a note (in 
1 Dan. Ch. Prac. [4th Am. Ed.] p. 550) many cases are cited to establish that, 
*if a defendant in a suit in equity answers and submits to the jurisdiction of 
the court, it is too late for him to object that the plaintiff had a plain and 
adequate remedy at law. This objection should be taken at the 'earliest op- 
portunity.' " 

Attention is also called to the language of the same learned justice 
in Hollins v. Brierfield Coal & Coke Co., 160 U. S. 371, 380, 381, 14 
Sup. Ct. 127, 37 L. Ed. 1113. 

Regarding the remedy provided for in the contract, it is sufficient 
to note that, while it might afford redress for tlie failure to repay the 
plaintiff's loan, it gives none for the loss of his commissions. Further- 
more, this court, having obtained jurisdiction, will retain such for the. 
purpose of administering complete relief and doing justice with respect 
to the subject-matter. 

It is therefore adjudged and decreed : 

First. That the defendant be ordered and directed to specifically 
perform its contract with the plaintiff by delivering to the plaintiff 
from the date of this decree the output of its washery. 

Second. That the defendant be enjoined by perpetual injunction 
from delivering any of the output of the washery and the Holden 
Dump to any one other than the plaintiff. 

Third. That the defendant be and it is hereby required to account 
to the plaintiff for all moneys advanced by the plaintiff to it under 
the contract, which has not already been repaid, together with interest 
thereon, and that the defendant be required to account to the plaintiff 
for all damages sustained by the plaintiff by reason of the defendant's 
breach of contract. 

Fourth. That J. Fred Schaffer, Esq., be appointed a special exam- 
iner to state an account between the parties and report the same to the 
court 
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In re HILU 

(District Court, D. Vermont September 30, 1911.) 

1* Husband and WirE (J 113*) — Pbopebtt op Wifi>— Statutes. 

P. S. Vt 3040, provides that all personal property and rights of ac- 
tion acquired by a woman before or during coverture, except by gift 
from her husband, shall be held to her sole and separate use, and neither 
the wife's separate property nor the Income therefrom shall be liable 
to the disposition of her husband or liable for his debts, but that noth- 
ing contained therein shall authorize a claim by either husband or wife 
against the other for personal services. Held that, under such act, so 
long as the wife keeps her property separate from that of her husband, 
it is her separate property. 
[Ed. Note. — ^For other cases, see Husband and Wife, Dec Dig. S U3.*] 

2. Husband and Wife (8 205*) — Conteacts Inteb Se— Loan by Wife to 
Husband. 

P. S. Vt 8037, provides that a married woman may contract with 
any person other than her husband, and bind herself and her iseparate 
property in the same manner as if she were unmarried, and may sue 
and be sued as to all such contracts made by her, either before or dur- 
ing coverture, without her husband being Joined in the action as plain- 
tiff or defendant Held, that such section does not recognize contrac- 
tual relations between husband and wife, and hence a wife cannot main- 
tain a suit at law against her husband for money loaned to. him; a con- 
tract between them being void at law. 

[Ed. Note. — ^For other cases, see Husband and Wife, Cent Dig. {{ 744, 
748-755: Dec. Dig. § 205.*] 

8. Husband and Wife (J 13*) — Pbopebtt or Wife— Rights of Husband— 
Gbeditobs* Rights. 

The rights of a husband to the property of his wife are purely mari- 
tal, and, unless voluntarily exercised by the husband, cannot be enforced 
against his will by his creditor. 

[Ed. Note.— For other cases, see Husband and Wife, Cent Dig. {{ 68- 
70; Dec. Dig. { 13.*] 

4. Husband and Wife (§ 39*) — Contbaots Inteb Se— Enfobcbment in 

Equity. 

Where a trustee could act for the wife in maintaining her sole and 
separate estate, courts of equity will enforce her contracts with every 
one, Including her husband. 

[Ed. Note. — ^For other cases, see Husband and Wife, Cent Dig. {( 220, 
221; Dec. Dig. § 39.*] 

5. Bankbuptoy (J 314*) — Money Loaned by Wifb— Claim in Bankbuptot. 

Where a wife having a separate estate obtained by inheritance fur- 
nished money to her husband with which to pay a pressing matured ob- 
ligation, and for the amount so advanced took the husband's note which 
came into the hands of her administrator, such note was properly allow- 
ed against the husband's estate In bankruptcy. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. { 314.*] 

In the matter of bankruptcy proceedings of Newell J. Hill. On pe- 
tition of the Town of Bristol, a creditor, to review the decision of 
the referee allowing a claim of the estate of tlie bankrupt's wife for 
money alleged to have been loaned to the bankrupt. Affirmed. 

Murray Bourne, for Town of Bristol, petitioning creditor. 

•For oUier eaies see same topic it 8 mumbeb in Dec. ft Am. Digs. 1907 to dAt«, ft Rep*r Indexes 
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MARTIN, District Judge. Petition of the town of Bristol, a cred- 
itor, for a- review of the decision of the referee allowing claim of the 
estate of the bankrupt's wife. 

The parties waive hearing and submit no briefs. The facts fotjnd 
by the referee are not controverted, and are as follows : 

"Ada M. Hill was the wife of the said Newell J. Hill, bankrupt, and died 
daring the winter of 1909-10. In the course of her married life she had 
received gifts of property from her father and grandfather, and inherited 
from them at their decease. This property consisted in large part of money 
which she deposited in her own name In a local bank. During a large part 
of her married life she had thus maintained an account at said bank, 
and bad been accustomed to draw upon it by check signed by herself. On 
the 19th day of May, A. D. 1909, her husband, the said bankrupt, had an 
indebtedness of $500 to one E. W. Varney, mature, and was unable to meet 
the obligation. The wife drew her check for that amount In favor of said 
Varney, and on the same date the said bankrupt gave his note for $500 to 
her. The administrator of the estate of Ada M. Hill— W. N. Hill by name 
and a brother of the bankrupt— now presents this claim for $500 of borrow- 
ed money and Interest thereon, and offers the aforesaid note in proof of the 
debt" 

This claim was allowed by the referee on the ground that in Ver- 
mont a married woman may possess a sole and separate estate. 
[1] Section 3040, Pub. St. Vt, provides: 

''All personal property and rights of action acquired by a woman before 
coverture or during coverture, except by gift from her husband, shall be 
held to her sole and separate use, and neither the wife's separate property 
nor the rents, issues, income and products of the same shall be liable to the 
disposition of her husband or liable for his debts; but nothing herein con- 
tained shall authorize a claim by either husband or wife against the other 
for personal services.'' , 

Under this statute, so long as the wife keeps her property separate 
from that of her husband, it shall be held to be hers. 
[2] Section 3037 of the Vermont Statutes provides: 

*'A married woman may make contracts with any person other than her 
husband, and bind herself and her separate property, in the same manner 
as if she were unmarried, and may sue and be sued as to all such contracts 
made by her, either before or during coverture, without her husband being 
Joined in the action as plaintiff or defendant, and execution may issue against 
her, and be levied on her sole and separate goods, chattels and estate." 

It will be readily observed that this statute does not recognize con- 
tractual relations between husband and wife. Therefore the wife 
cannot maintain a suit at law against her husband for money loaned to 
him, as a contract between them would be void in law. In some states 
it has been held that, where such contracts are void in law, they should 
of right be void in equity, notably Massachusetts. In Re Blandin, Fed. 
Cas. No. 1,527, Judge John Lowell held that a claim like the one at 
bar could be proved in bankruptcy. He contended that equitable debts 
are within the scope of the bankruptcy act. This case has been cited 
with approval by tiie Supreme Court of the United States. Fleitas v. 
Richardson, 147 U. S. 550, 13 Sup. Ct. 495, 37 L. Ed. 276. It has been 
frequently cited by district and circuit judges in the federal courts. 
But in Re Talbot (D. C.) 7 Am, Bankr. Rep. 29, 110 Fed. 924, Judge 
Francis C. Lowell disallowed in bankruptcy the claim of a wife against 
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her husband for a loan of money to him on the ground that the state 
courts of Massachusetts have held by a series of decisions that where 
money is loaned by a wife to her husband, or, conversely, there is no 
remedy either in law or in equity, that in Massachusetts contracts be- 
tween husband and wife are void, and that a contract invalid in law 
has no foundation for equitable relief. "When contracts are them- 
selves not authorized, validity cannot be imparted to them by affording 
a remedy for a breach of them through the medium of a court of 
equity." In re Talbot, supra. 

The national bankruptcy court is a court of equity, as well as of law. 
As to this the citation of authorities is unnecessary. Claims like this 
rest upon the state statute and the construction given it by the state 
courts. In many states, including Vermont, the courts hold, under 
statutes similar to the statutes of Vermont above quoted, that a loan 
of money or of chattels by a wife to her husband, not intended as a 
gift, may be enforced against the husband in courts of equity. In 
Barron v. Barron, 24 Vt. 375, Judge Isham, for the Supreme Court, 
carefully discusses this question. He recognized at common law the 
right of a husband to reduce the wife's property to his possession, that 
he may transfer or dispose of it, and upon his bankruptcy or insolven- 
cy it would vest in his assignees for the benefit of his creditors, and 
the wife, whatever may have been her fortune, may be left destitute 
of means of subsistence, but he says: 

**To remedy this deficiency In the common law, courts of equity from the 
earnest period have exercised their power by giving to the wife a right to 
a provision out of her own property which has become termed the equity 
,of the wife." 

And, since the case of Lady Elibank v. Montoliere, 5 Ves. 737, the 
wife has been permitted to assert her claim in equity. 

[3] Courts of equity have repeatedly held that the rights of a hus- 
band to the property of the wife are purely marital, and, unless those 
rights are voluntarily exercised by the husband, a creditor cannot en- 
force them for him or against his will. The husband at common law 
has only a qualified right to the property of the wife, and that right 
must be asserted by tiie husband, otherwise the court of equity, in 
cases of insolvency of the husband, will preserve the wife's estate for 
and in her behalf and in behalf of her heirs. Courts of chancery have 
for ages admitted in evidence agreements Between husband and wife 
relating to the husband's acts of possession, and in some instances they 
have construed such acts as having created a tmsteeship on his part. 
See Porter v. Bank of Rutland, 19 Vt. 410; 2 Kent, 146. In Clinton 
V. Hooper, 1 Ves. 186, the court held that it appearing from the evi- 
dence that the wife had claimed that her husband was debtor, and he 
having recognized himself as such by proposing to pay her, she was, 
on the death of her husband, a creditor. 

There are many cases in which injunctions have been granted re- 
straining the husband from enforcing his legal remedies to obtain the 
wife's property or to reduce the same to his possession, and this was 
regarded, under the common law, as a salutary rule in cases of insol- 
vency of the husband. Where tlie wife has retained her equity in her 
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own estate by not permitting it to be appropriated by her husband, 
courts of equity will enforce those rights against the heirs of, the 
husband and courts of bankruptcy against the creditors. Even if the 
husband appropriated the property of his wife, but under circum- 
stances showing that it was to be repaid to her, then she will stand in 
equity as a creditor of the husband, and her claim will be enforced as 
against his executors. This principle of the common law that the legal 
existence of the wife is merged in that of the husband, and therefore 
they can make no contracts between themselves, gave rise to the in- 
terposition of trustees to act for and in behalf^ of a married woman in 
the preservation of her separate estate, and courts of equity for more 
than a hundred years have disregarded the old rule, and have treated 
the husband and wife as distinct persons, capable of contracting with 
each other, and of having separate estates* Story's Equity, § 1368. 
The statute of Vermont provides for separate estates, and the courts 
will look into the understanding and agreements between husband and 
wife as to the preservation of the separate estate of the wife. 

[4] It is now practically settled in most states of the Union that, 
where a trustee could act for the wife in maintaining her sole and sep- 
arate estate, courts of equity will enforce her agreements and con- 
tracts with anybody and everybody, including the husband. Justice 
Story (2 Story's Equity, § 1372) states: 

"That if the husband should, for good reasons, after marriage, contract 
with his wife that she should separately possess and enjoy property be- 
queathed to her, the contract would be upheld in equity." 

Chancellor Kent, in 2 Kent, 147, 154, states: 

"That a wife may contract with her husband, even by parol, after marri- 
age, for a transfer of property from him, to her, or to trustees for her, pro- 
vided it be for a bona fide and valuable consideration." 

In Pinney et al. v. Fellows, 15 Vt. 536, the court held that upon the 
receipt of property by the husband from the wife, even after marriage, 
if for suitable reasons he entered into an agreement with the wife 
that she should possess and enjoy it separately from him, equity will 
uphold such postnuptial agreement in cases in which the claims of 
creditors will not be prejudiced by so doing. 

In the case at bar the rights of the creditors are not prejudiced at 
all. The loan that the wife made to the husband was used in pay- 
ing another debt, which other debt would have been provable against 
this estate had she not furnished the money to pay it. 

[6] When it is clearly established that the wife possesses an estate 
acquired by gift, grant, or inheritance, and that it was understood be- 
tween her and her husband that it should be kept as her separate and 
sole estate, though she may loan it to her husband, if the proof of 
the contract of the loan is untainted with fraud and clearly established, 
it is a provable claim against the bankrupt's estate. 

In the case at bar it clearly appears that both the husband and wife 
recognized her estate as sole and separate from that of her husband. 
When she paid a debt for him and took his note therefor, the note is 
evidence of the fact that there was no intent on the part of either the 
husband or wife that that sum of money should be reduced to his pos- 
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session, or be separated from her estate and become a part of his 
estate. Under the equity powers of the state courts she could have en- 
forced this claim against her husband had he been solvent. When his 
estate passed into flie hands of a trustee in bankruptcy, she could en- 
force it against that trustee. Her administrator has the same power, 
acting for and in behalf of her heirs, whoever they may be. In re 
Foss (C. O.) 17 Am. Bankr. Rep. 439, 147 Fed. 790; Jackson v. Jack- 
son, 91 U. S. 122, 23 L. Ed. 258; Smithsonian Institution v. Meech, 
169 U. S. 398, 18 Sup. Ct 396, 42 L. Ed. 793; Fleitas v. Richardson, 
147 U. S. 550, 13 Sup. Ct. 495, 37 L. Ed. 276. 
The order of the referee is affirmed. 



VAN BRIMMER v. TEXAS & P. RT. CO. 

(Circuit Court E. D. Texas, Jefferson Division. October 2, 1911.J 

L CoMMEBOE (§ 27*) — Injuries to Sebvani>— Railsoad EmplotA— Emflot- 
■b's Liability Act, 

Where a railroad brakeman was injured while engaged in making a 
flying switch to set out a car transported wholly in intrastate traffic, 
though it was a part of the train carrying both interstate and intrastate 
freight, his injury did not occur while he was engaged in interstate com- 
merce, and therefore was not within Employer's Liability Act April 22, 
1008, c. 149, 35 Stat. 65 (U. S. Comp. St Supp. 1909. p. 1171), under the 
rule that, if the employ^ when injured is engaged wholly in the per- 
formance of service in furtherance of intrastate business, the act doee 
not apply. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.* 
What law governs master's liability for injuries to servant, see note 
to Mexican Cent Ry. v. Jones, 48 Cw a A. 232.] 

2. Removal of Causes ({ 19*) — GB0TJirD&— Employee's Liabilitt Aot— 
Amend^fent. 

Employer's Liability Act April 22, 1908, c. 149, 35 Stat 65 (U. S. Comp. 
St Supp. 1909, p. 1171), as amended by Act April 5, 1910, c. 143, 86 Stat 
291, providing that no case arising under the act and brought in the 
state court of competent Jurisdiction shall be removed to any coyrt of 
the United States, only provides that, where a cause of action arises un- 
der the employer's liability act, the suit may. not, for that reason, be re- 
moved, and hence docs not affect the right of removal in cases where the 
right exists by some other law. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 19.*] 

At Law. Action by T. Van Brimmer against the Texas & Pacific 
Railway Company. Motion to remand to state court' Overruled. 

S. P. Jones, for plaintiff. 

F. H. Prendergast, for defendant 

RUSSELL, District Judge. This cause is before me on a motion to 
remand to the state court. The plaintiff sues for damages on account 
of personal injuries alleged to have been received by him while in 
the service of the defendant as an employe, in December, 1910. He 
filed suit against the defendant in the district court of Harrison county^ 

•For oUiar easei sm mu&« topic A 8 mumbuk in Deo. A Am. Digi. 1907 to dato, A Rep'r ladoxos 
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Tex., in February, 1911. The defendant in due time filed its petition 
and bond for removal upon the ground that it had the right of re- 
moval because it is a corporation chartered by an act of Congress. 
Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. Ct 1113, 29 L. 
Ed. 319. 

The state court accepted the bond for removal and ordered the suit 
removed to the Circuit Court of the United States for the Eastern 
District of Texas. The plaintiff has filed a motion to remand the 
cause, alleging that he was engaged in interstate commerce when he 
was injured, and that he has brought his suit for those injuries under 
the act of Congress of April 22, 1908, and the amendment of April 5, 
1910, known as the "Employer's Liability Act." 

It is not disputed that the defendant has the right to remove the case 
to the United States court unless tliat right of removal was taken 
away by the sixth section of the act of April 5, 1910. 

It is agreed that the injuries of which the plaintiff complains were 
received under the following circumstances: Plaintiff was a brake- 
man in the employ of the defendant company. On the occasion of his 
injuries he was engaged in the discharge of his duties as such brake- 
man on a freight train which was going from Bi^ Springs, Tex., to 
El Paso, Tex. The train contained many cars, which were filled with 
merchandise from other states and were being so used to transport 
interstate shipments of freight. In the train was also a car filled with 
merchandise loaded at Dallas, Tex., and destined for Etholine, Tex. ; 
the shipment being wholly intrastate in its character — ^that is, the ship- 
ment in the case of this car began and was to end within the state of 
Texas. When the train readied Etholine, the employes of the defend- 
ant, including the plaintiff, undertook to "set out" the said car des- 
tined for that place. In performing this work the engine and several 
cars, including the one destined for Etholine, were cut loose from the 
train, which was left standing on the main line, and the plaintiff and 
his coemployes proceeded to put the Etholine car on a side track. The 
conductor of the train ordered the train crew to make a "flying switch" 
and in this way send the car on the side track at Etholine. The part of 
this service which the plaintiff was to perform was to ride on the car, 
which was to be side-tracked at Etholine, and while the train was in 
rapid motion to cut loose that car from the others. Immediately after 
this car was cut loose by the plaintiff, the engine and remaining cars 
were to be suddenly decres^sed in speed so as to produce the effect of 
sending the Etholine car upon one track at rapid speed, and then be- 
fore the engine and balance of the cars could reach the switch it 
would be thrown by the switchman so as to send the engine and other 
cars upon another track. In attempting to perform the work in this 
manner, the engineer suddenly stopped his engine before the Etholine 
car was cut loose, and the plaintiff was thereby jerked off of that car, 
thrown to the ground, and injured. 

The negligence relied upon by the plaintiff was the act of the con- 
ductor in ordering the "flying switch" arid of the engineer in stopping 
the engine too suddenly. 
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The decision of the motion to remand rests upon two propositions : 
Was the plaintiff at the time of the injury engaged in an act of fur- 
therance of interstate commerce; and, second, does the act of April 
5, 1910, deprive every defendant of the right to remove a suit which 
has been filed against him in the state court where the suit by the plain- 
tiff is based upon the employer's liability act. I will take up these two 
propositions in the order in which I have stated them. 

[1] The original employer's liability act was the Act of June 11. 
1906, c. 3073, 34 Stat. 232 (U. S. Comp. St. Supp. 1909, p. 1148). 
That act by its terms efnbraced "every common carrier engaged in 
traffic or commerce in the District of Columbia, or. in any territory of 
the United States or between the several states," etc. The validity of 
the act was called in question upon the ground, among others, that it 
attempted to extend the regulating power of Congress to every one 
engaged in interstate commerce, even though a portion of his business 
might relate to intrastate commerce exclusively. The question reached 
the Supreme Court, and the act was held by that court to be uncon- 
stitutional. Employer's Liability Cases, 207 U. S. 463, 28 Sup. Ct. 
141, 52 L. Ed. 297. The present Chief Justice delivered the opinion 
of the court, and, while other objections to the law are discussed, it 
was held that the act was addressed to all common carriers engaged in 
interstate commerce without limitation or restriction as to the nature 
of the business at the time of the injury, and so, necessarily, includes 
subjects wholly outside of the power of Congress under the commerce 
clause of the Constitution. The court said : 

"From the first section it Is certain that the act extends to every individual 
or corporation who may engage In interstate commerce as a common carrier. 
Its all-embracing words leave no room for any other conclusion. It may in- 
clude, for example, steam railroads, telegraph lines, telephone lines, the ex- 
press business, vessels of every kind, whether steam or sail, ferries, bridges, 
wagon lines, carriages, trolley lines, etc. Now, the rule which the statute es- 
tablishes for the purpose of determining whether all the subjects to which it 
relates are to be controlled by its provisions is that any one who conducts 
such business be a 'common carrier engaged In trade or commerce In the Dis- 
trict of Columbia, or In any territory of the United Stales, or between the 
several states,' etc. That Is, the subjects stated all come within the statute 
when the individual or corporation Is a common carrier who engages In trade 
or commerce between the states, etc. From this It follows that the statute 
deals with all the concerns of the Individuals or corporations to which it re- 
lates if they engage as common carriers in trade or commerce between the 
states, etc., and does not confine itself to the interstate commerce business 
which may be done by such persons. Stated in another form, the statute is 
addressed to the individuals or corporations who are engaged in interstate 
commerce, and is not confined solely to regulating the Interstate commerce 
business which persons may do ; that Is. It regulates the persons because they 
engage in interstate commerce, and does not alone regulate the business of 
interstate commerce." 

This opinion was delivered on June 6, 1908. Thereupon Congress 
cured the defects in the former law, suggested by the opinion, by pass- 
ing the act of April 22, 1908. This latter act applies by its terms to 
"every common carrier by railroad while engaging in commerce be- 
tween any of the several states," etc. The force of the logic in the 
opinion in the Employer's Liability Cases was recognized by the legis- 
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feitlve branch of the government when the present law, the act of 
1908, was passed. Tlwit a railroad company maj^ be engaged both in 
interstate commerce and in inti-astate commerce is self-evident As to 
whether a cause of action for an injury to an employe arises under 
the employer's liability act depends upon the circumstances existing at 
the time of the injury. If at the time of the injury, the employe^was 
performing some service for the company in furtherance of its inter- 
state commerce business, then the rules of law declared in the act of 
1908, and its amendment, will apply. Upon the other hand, if the em- 
ploye, when injured, is engaged wholly in the performance of a service 
in furtherance of the intrastate business t)f the railroad company, then 
the act of Congress does not apply, because to give it application in 
such case would be extending the power of the federal government 
over matters exclusively within the state jurisdiction and control. 

Turning to the facts in the case at bar : The plaintiff was a brake- 
man on a train of the defendant which contained cars being used for 
interstate shipments of freight. In the train was a car which was 
filled with merchandise destined for a point within the state. The 
shipment of this car originated in Texas, and was to end in that state. 
When the plaintiff was injured, he was engaged in the work of com- 
pleting the transportation -of that intrastate car. He, with others, was 
doing the final work of landing that car at its destination and was 
doing no act towards furthering the interstate business of the railroad 
company. Neither the railroad company nor the plaintiff nor any of 
his fellow employes were, at that time, ''engaging in commerce be- 
tween any of the several states" ; but they were "engaging** in an act 
in furtherance of the purely domestic and intrastate commerce of the 
defendant. That being so, the provisions of the act of Congress, 
known as the "employer's liability act" do not apply, and section 6 of 
that act, as amended, does not prohibit the removal of this case. . 

[2] Upon the other point, it is contended by the plaintiff that the 
amendment to the employer's liability act of date April 5, 1910, pro- 
hibits the removal of any suit arising under the act, which has been 
instituted in a state, court of competent jurisdiction. It is not denied 
that the defendant in this case would have the right to remove the 
cause to the United States court if the amendment referred to had 
not been passed, but it is contended that that amendment took away 
from every defendant the right of removal where the cause of action 
arises under the employer's liability act. 

The language of the amendment relied upon by the plaintiff is as 
follows : 

'*The Jurisdiction of the courts of the United States under this act shaH be 
concurrent with that of the courts of the several states, and no case arising 
under this act and brought in any state court of competent Jurisdiction shall 
be removed to any court of the United States." 

Was it the purpose of Congress by this statute to deprive a litigant, 
who had a clear right to take his cause to the United States court, of 
such right, because the cause of action arose under the employer's lia- 
bility act? Or was it the purpose of Congress to provide that the 
enactment of that statute, the employer's liability act, should not be 
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made the occasion for extending the federal judicial power over a 
field which it could not previously enter? 

The Constitution declares that the judicial power shall extend to all 
cases in law and equity arising under the G^nstitution and laws of the 
United States. The passage of the act of April 22, 1908, created a 
right of action, where it did not exist before, in favor of injured em- 
ployes of common carriers by railroad. The right of action depending 
upon an act of Congress was, for that reason, a case arising under a ^ 
law of the United States and of which the federal courts can take ju- 
risdiction. The plaintiff in this class of cases could bring his suit- 
in the United States court. If the plaintiff brought suit in the state 
court, the defendant could remove the suit to the federal court because 
it was a case arising under a law of the United States. 

The result was that the act tremendously increased the business of 
the United States courts. Complaints came up to Congress from all 
over the country that the employer's liability act was being made the 
excuse for taking to the federal courts a large volume of litigation 
which ought to be left in the state courts, and that it was greatly ex- 
tending the power of Congress and diminishing the legislative author- 
ity of the states. These suggestions are mentioned in the opinion of 
the court in the Employer's Liability Cases (see page 491 of 207 U. 
S., 28 Sup. Ct. 141, 52 L. Ed. 297), but are dismissed by the court as 
having to do only with the policy or expediency of the law, and not 
with its constitutionality, and therefore should be addressed to the leg- 
islative and noT to the judicial department of the government. Finally 
Congress did act and passed the amendment which I have quoted to 
section 6 of the act. 

I am unable to bring myself to the conclusion that the amendment 
deprives a litigant of the right to remove his case to the federal court 
who had that right independent of the employer's liability act. I hold 
that the amendment in question does no more than to provide that, 
where a cause of action arises under the employer's liability act, the 
suit should not, for that reason, be removed, but that it does not affect 
the right of removal in cases where the right exists by virtue of some 
other law. Cases of federal jurisdiction are divided into two classes : 
(1) Where the jurisdiction is dependent on the character of the par- 
ties, as, for instance, citizens of different states, corporations with fed- 
eral charters, citizens who on account of prejudice or local influence 
cannot obtain justice in the state courts, etc. (2) Where the juris- 
diction is dependent on the subject-matter or character of the suit, as 
where the federal Constitution or laws are involved. Cases under the. 
employer's liability act fell within the second class, and that consti- 
tuted the reason why they might be removed to the federal court un- 
til the passage of the amendment of April 5, 1910. But can it be 
supposed that, in a case where a defendant could not obtain justice in 
the state courts on account of prejudice or local influence. Congress 
intended to deprive such defendant of the right to take the case to the 
United States court simply because the cause of action arose under 
the employer's liability act? The purpose of the provisions of the 
law allowing removals in cases of prejudice and local influence was 
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to insure justice and fair trials in court to all citizens of the United 
States, and these objects would be defeated in every case of prejudice 
or local influence, where the cause of action arose under the act of 
April 22, 1908, as amended, if the amendment in question is given the 
effect contended for by the plaintiff. 

The law provides that the courts of the United States shall have 
jurisdiction over controversies between citizens of different states, and 
that in this class of cases the right of removal exists where the suit 
has been instituted in the state court. T^he purposes intended to be ac- 
complished by this legislation are too patent to need mention, and yet, 
if the amendment of April 5, 1910, be given the construction urged in 
argument by the plaintiff, even in this class of cases, the right of re- 
moval would be taken away where the cause of action arose under the 
employer's liability act. It is not conceivable that Congress intended 
to confer any such exceptional privilege upon the one class of citizens 
mentioned in that act, to the exclusion of all other citizens. 

I think the more rational conclusion is that Congress, having cre- 
ated a liability by the act of April 22, 1908, which did not exist be- 
fore, and seeing that the volume of litigation growing out of that act 
which reached the federal courts was very large, intended only to say 
that the act alone should not give a defendant the right of removal 
of a cause of action brought originally in the state court; and that 
there was no intention on the part of Congress to destroy the right of 
removal which a defendant might have by virtue of some other provi- 
sion of law. 

I overrule the motion to remand. 



CROWE V. BAUAf ANN. 
(District Court, N. D. New Tork. October 15, 1911.) 

L Bankbuptct (I 139*) — Rights of Tbusteb— Intebest in Leasib. 

A bankrupt's interest in a lease of real property passed to the trustee 
as of tbe date of adjudication as provided by Bankruptcy Act July 1, 
1808, c. 541, S 70a, 30 Stat 565 (U. S, Comp. St. 1901. p. 3451). 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. S 139.*] 
2. Bankbuptct (§ 302*)— -Withholding Real Estate— Action by Tbusteb— 
Complaint. 

New York Real Property Law (Consol. Laws 1909, c. 50) § 242, provides 
that an estate or interest in real property cannot be created, granted, or 
assigned except by an instrument in writing. Held, that where a com- 
plaint by a lessee's trustee in bankruptcy alleged that the bankrupt dur- 
ing the term assigned his lease, which then had several years to run, the 
bankrupt reserving however the right of occupancy, but that, on bank- 
ruptcy intervening, defendant wrongfully took possession and refused to 
surrender same on being tendered the rent due, for which plaintiff sought 
to recover detention damages, the complaint was not demurrable for 
failure to allege that the assignment and reservation were in writing, 
since, if they were not, they wodld be void and the bankrupt would be 
still entitled to possession. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. { 302.*] 



•For other caaei mo lame topic ft 8 mtjmbbii in Dto. ft Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



400 190 FEDERAL BBPOBTBB 

& Bawkbuptct (§ 284*)— Real Estate— Possksszon-^Hiobt ot Trusxi»-» 
Tender. 

Where defendant wrongfally retained possession of certain real estate 
to which the bankrupt's trustee was entitled on demand, under a reser-. 
Tatlon in an assignment of a lease to defendant, the bankrupt's trustee 
was not bound to pay back rent as a condition of demanding and receiv- 
ing possession, nor was he bound to pay rent except on receiving posses- 
sion, and hence, having tendered the rent due on demanding possession 
and being refused, was not bound to keep the tender good or pay the 
money into court as a condition to his right to maintain a suit for dam> 
ages for wrongful detention. • 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. | 284.*] 

Action by George J. H. Crowe, as trustee in bankruptcy of Pappas 
& Karahall, against Frederick J. BaumaniL On demurrer to com- 
plaint. Overruled. 

H. J. Hennessey, for plaintiff. 
Olmsted & Ashley, for defendant 

RAY, District Judge. On or about January 20, 1910, Papijas & 
Karahall, as copartners and as individuals, ^filed their petition in vol- 
untary bankruptcy and were adjudicated bankrupts accordingly. Feb- 
ruary 3, 1910, the plaintiff, Crowe, was duly appointed trustee of the 
estates of said bankrupts and duly qualified. January 4, 1906, James 
P. McNamara leased the store and certain premises at No. 65 Court 
street, Binghamton, N. Y., to Pappas & Karahall for a term of years 
ending December 31, 1920. This lease was in writing, and Pappas 
& Karahall entered into possession uffder it and remained in actual 
possession of the premises until January 20, 1910. In the meantime 
and on the 2d day of July, 1909, Pappas & Karahall, says the com- 
plaint, "did sell, assign, and convey to the defendant, Frederick J. 
Baumann, said lease, reserving however to the said firm of Pappas & 
Karahall the use and occupancy of the premises covered by said lease 
for the entire term of said lease, to wit, until December 31, 1920; 
that, as a papt of the transaction of assignment of said lease and of 
reserving the use and occupancy of said premises, said firm of Pappas 
& Karahall agreed to pay to the landlord until January 1, 1910, the 
rent reserved in and by said lease, and that commencing January 1, 
1910, and continuing thereafter during the term of said lease, they, 
the said firm of Pappas & Karahall, would pay to the said Baumann 
the monthly rent for the said premises covered by the said lease of 
$225." 

The complaint does not allege that this assignment of the lease and 
agreement was in writing. After the assignment of the lease, Pap- 
pas & Karahall continued to occupy the premises until January 20, 
1910, on which day they filed said petition in bankruptcy. They also 
paid the rent to the landlord down to January 1, 1910. The com- 
plaint then alleges that on or about January 20, 1910, which is the 
same day the petition in bankruptcy was filed, "the said defendant 
herein, without any legal process therefor, did take possession of the 
said premises covered by said lease and has ever since occupied said 
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premises." The complaint then alleges that the said right reserved by . 
Pappas & Karahall to occupy the said premises was an asset of the 
bankrupt estate and passed to the trustee and to which he became 
entitled as of the date of- adjudication, and that April 1, 1910, he 
tendered the rent for the month of January, 1910, $225, and elected 
to hold and occupy the premises until the expiration of said lease and 
notified the defendant of such election and demanded possession of 
the premises, which was refused by the defendant. He also alleges 
that the value of the use and occupation of such premises is $291.66 
per month, or $7,500 down to December 31, 1920; also, that the de- 
fendant is indebted to plaintiff by lease of the premises in the sum of 
$7,500, etc., for which sum he demands judgment. 

The defendant demurs to the complaint on the grounds it appears 
on the face of .the complaint that this court has no jurisdiction of the 
alleged cause of action, and that the facts stated, conceded to be true 
for the purpose of the demurrer, are insuflBcient to constitute a cause 
of action. The defendant contends that the complaint fails to state 
that the assignment of the lease and reservation of the use and oc- 
cupation of the premises were in writing, and therefore no valid as- 
signment is shown. But, if no valid assignment to Baumann is shown, 
the bankrupt firm owned the lease and the right to possession under 
it on paying the rent to the lessor, McNamara, and Baumann had no 
right to take possession, and he is an interloper and a trespasser. 

If the assignment was in writing and the reservation was a part of 
this paper, then Baumann had no right to take possession if his rent 
was paid. There is no direct allegation that he did not have the con- 
sent of Pappas & Karahall to take possession, or that he took the pos- 
session forcibly or unlawfully. There is no allegation the defendant 
did have consent to take possession of the premises. The theory of 
the complaint is that the right to the possession and use of these 
premises belonged to Pappas & Karahall, the bankrupt firm, and 
passed to and vested in the trustee in bankruptcy and is being unlaw- 
fully and wrongfully withheld by defendant and that he is liable for 
the value thereof . 

[ 1 ] By section 70a of the bankruptcy act the trustee became vested 
with whatever right under this lease and agreement Pappas & Kara- 
hall had on the day of the adjudication. By section 18g adjudication 
in cases of voluntary bankruptcy is to be concurrent with the filing 
of the petition and must operate as of that day. Hence if the peti- 
tion was filed January 20, 1910, the adjudication must in legal effect 
date the same day, and the title of the trustee relates back to that 
day. The defendant says it does not appear that the petition was filed 
on that day before the defendant took possession, and hence posses- 
sion is not in legal effect shown to have been taken from the trustee, 
and that the defendant is in the position of an adverse claimant, and 
this court has no jurisdiction. The plaintiff says it does not appear 
that the plaintiff is an adverse claimant of title, and if he is he must 
make the claim by answer, and that in any event this court may de- 
termine whether or not defendant occupies that position; also, that 
the law knows no parts of days, and that it is immaterial whether the 
190 F.— 26 
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defendant unlawfully went into the possession of these premises on 
the day the petition was filed two hours prior or two hours subse- 
quent to the filing of the petition. The contention is that if a per- 
son, A., owns a horse and files a petition in voluntary bankruptcy, and 
on the same day B., without authority of law, takes possession of 
the horse, the title of the trustee relates back to and includes that day, 
and the taking of the horse by B. is to be regarded as a taking from 
the trustee. The defendant also says that in order to recover for the 
use, etc., of such premises, the plaintiff must have tendered to the 
defendant the rent and must have kept his tender good and must 
have paid same into court, and that a mere allegation of tender is 
not sufficient ; also, that there must have been a tender of rent down 
to the time the action was commenced, notwithstanding the fact that 
the defendant has had the possession, use, and occupation from and 
since January 20, 1910. 

The idea sought to be conveyed by the complaint is that the defend- 
ant took possession of this property without a consideration, and not 
by virtue of any arrangement with the bankrupt, and not before but 
after the petition was filed and the adjudication in contemplation of 
law made, and that he took such possession from the trustee. This 
is the theory of the complaint. 

The question may be involved whether a person holding a lease 
for a term of years can assign same in writing and reserve the pos- 
session, use, and occupation for the entire term by mere parol agree- 
ment. The question may be in the case, but is not presented by this 
complaint. The allegation is that the lease was assigned, and that, as 
a part of the same agreement, the use, etc., of the premises, on pay- 
ment of certain rents, was reserved to the assignor. 

If the allegation of assignment is sufficient, then the allegation as 
to the reservation is suflBcient. If the assignment of a lease must be 
in- writing, and a reservation to the assignor of use and occupation 
under it for a larger period than one year must be in writing, and 
the allegation of the complaint averring such assignment must state 
that the assignment was in writing, then this complaint is insufficient 
to show any assignment, and thje lease, and consequently the right to 
the use, etc., of the premises, passed to the trustee. 

[2] By section 242 of real property law (section 242, c. 52, Laws 
N. Y. 1909; 4 Consol. Laws, p. 3417) it is provided that: 

"An estate or interest In real property, other than a lease for a term not 
exceeding one year, or any trust or power over or concerning real property 
or in any manner relating thereto, cannot be created, granted, assigned, sur- 
rendered or declared, unless by act or operation of law, or by a deed or con- 
veyance in writing subscribed by the person creating, granting, assigning, sur- 
rendering or declaring the same, or by his lawful agent thereunto authorized 
by writing." 

As the complaint alleges that the real property was leased in writ- 
ing to the bankrupt for a term of years, if we construe the complaint 
as insufficient to allege a valid assignment of the lease to the defend- 
ant, we must construe it as insufficient to allege any transfer of any 
interest in the property to him, and the result is that the complaint 
alleges that on the day the petition in bankruptcy was filed the bank- 
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rupt owned, by virtue of the lease, the right to the use and occupa- 
tion of these premises for the term of years mentioned, and the com- 
plaint is good so far as that aspect of the case is concerned. And, if 
we construe the complaint as siifScient to allege a valid transfer of the 
lease to the defendant, then it is sufficient to allege a valiU reserva- 
tion of the «se, etc., in the bankrupt on compliance with the terms of 
the reservation. 

We then come to the question whether the trustee was liable for 
the whole rent ; that is, rent after the defendant took possession. ' I 
hold that it was not necessary under the facts alleged for the trus- 
tee to tender rent for any time subsequent to the month of January, 
1910, if at all. The defendant could not take possession without the 
consent of the trustee, hold possession, and ask or collect rent for 
the time he held such possession. He has never offered or expressed 
a willingness to surrender on any terms whatever. The trustee sues 
for the value of what the defendant wrongfully took, withheld, and 
still retains from him. 

Is the allegation of tender sufficient? There is' no allegation the 
tender has been kept good or paid into court. The rent for January 
was offered, tendered, and rejected. It was a debt owing by the bank- 
rupt to the defendant, assuming there had been a valid assignment of 
the lease to him. 

[3] The trustee was entitled to the possession of these premises 
and was Uable for the rent if he had and retained possession, but un- 
der the allegations of the complaint was under no obligation to pay 
any back rent as a condition of demanding and receiving possession. 
On receiving possession the trustee was bound to pay, but he was not 
bound to pay as a condition of receiving the possession. When a per- 
son is bound to pay only on receiving a conveyance, and he tenders 
payment and demands his conveyance, and the conveyance is refused/ 
he need not pay into court to keep his tender good and stop the run- 
ning of interest. Wood v. Rabe, 52 N. Y. Super. Ct. 479; Baylies, 
Code Pleading, 249. A tender may be made for the purpose of ex- 
tinguishing the lien of a mortgage. An offer to pay the amount due 
on a mortgage either at the law day or at any time thereafter before 
foreclosure will extinguish the security, even though the tender is not 
kept good and the money is not brought into court. And a tender of 
the amount due on a mortgage before suit extinguishes the equitable 
cause of action of the mortgagee and leaves him only a remedy at 
law upon the bond or covenant to pay. The same principle applies 
as to the tender to a sheriff of the full amount due on an execution. 
In these and in all similar cases where the effect of a tender is to 
destroy the lien it is not necessary to keep the tender good or to pay 
the money into court. Tiffany v. St. John, 65 N. Y. 314, 22 Am. 
Rep. 612; Cass v. Higenbotham, 100 N. Y. 248, 3 N. E..189; Kort- 
right V. Cady, 21 N. Y. 343, 78 Am. Dec. 145; Frost v. Yonkers 
Savings Bank, 70 N. Y. 553, 558, 26 Am. Rep. 627; Breunich v. 
Weselman, 100 N. Y. 609, 2 N. E. 385 ; Halpin v. Phenix Ins. Co., 
118 N. Y. 165, 175-178, 23 N. E. 482; Werner et al. v. Tuch, 127 
N. Y. 217, 222; 27 N. E. 845, 24 Am. St. Rep. 443. 
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Here, under the all^ations of the complaint, the defendant wrong- 
fully took possession of premises, the possession of which by opera- 
tion of law then belonged to and was in the trustee in bankruptcy, 
an officer of this court or of the bankruptcy court. The only excuse 
of the defendant for such act was that the bankrupt owed him the 
rent for the month of January, 1910. This the trustee tendered, and 
this the defendant refused. The rental value of the premises was 
and is much more than the bankrupt was to pay. The plaintiff, an 
oitecer of the court deprived of the possession of the premises by the 
unlawful act of the defendant, was under no legal obligation to do 
anything except take steps to regain such possession or sue for the 
damages sustained. He evidenced his good faith and purpose to as- 
sume the obligation of the bankrupt by offering to pay all the back 
rent. 

It must be understood that I am now assuming the allegations of 
the complaint to be true, and that either there never was a valid trans- 
fer of the lease to the defendant — that is, a written one— or that there 
was one and a reservation as stated in the complaint made in writing 
as a part of such assignment, a limitation thereon. If it turns out 
on the trial that there was an assignment of the lease in writing and 
no written reservation in the assignment or by a paper outside, as now 
advised I do not see how the plaintiff can recover. If the entire term 
was assigned or conveyed to the defendant, how could he by a mere 
verbal agreement convey back to the bankrupt an interest in the prem- 
ises, the right to the use and occupation thereof, for more than one 
year? This is not an action to set aside what was done by way of 
assigning the lease as a fraud on creditors. It is well to say, in an- 
swer to certain suggestions made by the defendant in his reply brief 
to the effect that there can be no vesting of title to property in the 
trustee, except as of the day of adjudication, that this is true, but 
there may be a wide difference between voluntary and involuntary 
cases* In voluntary cases adjudication is based on and contempora- 
neous with the filing of a valid petition, while in involuntary cases 
there can be no adjudication until default in answer or the determina- 
tion of the issues if any are framed. In voluntary cases the judge 
must make the adjudication on the filing of the petition, and hence 
in voluntary cases the title of the trustee always relates back to that 
day. If there is any question whether the assignment of the lease 
was in writing and whether the reservation referred to was in writ- 
ing, the defendant can have the complaint made more specific in these 
respects. There is no necessity for the delay and expense of a trial 
if the whole matter can be disposed of on a demurrer to the com- 
plaint made more specific. 

Demurrer overruled, with leave to answer in 20 days or to move 
for more specific allegations in the complaint 
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UNITED STATES v. EXPLORATION CO., Limited, et aL 

(arcult Court, D. Colorado. October 13, 1911.) 

No. 6,663. 

PuBLio Lands (§ 120*) — Suits to Canckl Patents— LiifiTAXioN—CoNSTBUc- 
TioN OF Statute. 

Act March 3, 1891, c. 661, § 8, 26 Stat 1099 (U. S. Oomp. St. 1901, p. 
1521), providing tbat suits by the United States to annul patents to 
lands thereafter issued shall only be brought within six years after the date 
of the Issuance of such patents, affects not only the remedy, but the 
rights of parties, by making a patent conclusive as a transfer of title 
after the expiration of six years, although It may have been voidable, or 
even void, and its effect cannot be avoided by allegations of fraud In 
the bill, and that the fraud was concealed until after the lapse of six. 
years. 

[Ed. Note.— For other cases, see Public Lands, Dec. Dig. | 120.*] 

In Equity. Suit by the United States against the Exploration Com- 
pany, Limited,, and others. On demurrer to bill. Demurrer sustained. 

B. D. Townsend, Spl. Asst. to Atty. Gen., for the United States. 
Vaile, McAllister & Vaile, for defendants. 

LEWIS, District Judge. The bill was filed on March 3rd, 191L 
Its single purpose is to obtain a decree vacating and annulling nine 
patents issued by complainants to nine different persons, conveying 
in the aggregate eleven hundred and twenty (1,120) acres of coal lands 
theretofore belonging to the United States. Six; of th«se patents, as 
shown by the bill, bear date October 16th, 1902, and three of them 
September 6th, 1902. 

The bill charges that the Exploration Company, an English corpora- 
tion, employed persons having statutory qualifications to make entries, 
to enter the lands in question for its use and benefit ; that it paid all 
expenses and furnished said persons with moneys to pay the govern- 
ment purchase price for the lands; that the lands were selected by 
the Exploration Company ; that the persons so employed acted solely 
for it, and when they received patents for the lands turned the same 
over to the company ; that there was an agreement between the com- 
pany and the persons so employed to fraudulently conceal, and in 
keeping with said agreement they have concealed, the fact that said 
persons were acting, and did act, in making their respective entries, 
solely for the use and benefit of the company ; that by said agreement 
said facts were to be, and were, fraudulently concealed until the time 
within which suit might be brought by complainants to cancel said 
entries and set aside said patents, as fij^ed by statute, had expired, 
and that deeds which said entrymen agreed to execute, and did ex- 
ecute, conveying the lands so entered by them to said company, or to 
some one else at its direction, for its use and benefit, were to be, and 
were, fraudulently withheld from record. 

It is charged that the several entrymen each conveyed the lands 
entered by him to defendant Alexander Burrell for the use and benefit 
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of the Exploration Company, that Burrell then conveyed the lands to 
Albert Smith for the company's use and benefit and Smith to defend- 
ant Philip L. Foster, who now holds the title in trust for the Ex- 
ploration Company, and that all of these conveyances were so made 
at the direction of the Exploration Company in furtherance of the 
original fraudulent and unlawful agreement and conspiracy between 
the company and said entrymen by which it was to acquire complain- 
ants' said coal lands. 

It is then alleged that the defendants and said entrymen successfully 
covered up and concealed their said fraudulent purposes and practices, 
and that knowledge thereof could not be obtained by complainants and 
no information in that regard came to them until in April, 1909. 

It alleges that the defendants ought to be and are estopped and pre- 
cluded from pleading or setting up lapse of time as a bar against the 
right of the complainants in the premises to have the relief here sought. 

The prayer is for a cancellation of said, patents and mesne convey- 
ances. 

It being obvious from the face of the bill that the suit was not 
brought within six years after the date of the issuance of each of the 
patents, its sufficiency is challenged by demurrers in behalf of the Ex- 
ploration Company, Philip L. Foster, and Alexander Burrell, defend- 
ants ; and this is the issue for present consideration. 

The demurrers rest upon the claim that the act of March 3rd, 1891 
(26 Stat. 1095, Sec. 8 at 1099; s. c. U. S. Compiled Stats. 1901, p. 
1521), protects the defendants against the maintenance of this suit. 
That section, in part, reads thus : 

"That suits by the United States to vacate and annul any patent hereto- 
fore issued shall only be brought within five years from the passage of this 
act, and suits to vacate and annul patents hereafter Issued shall only be 
brought within six years after the date of the issuance' of such patents." 

Oral arguments and written briefs went far and learnedly into the 
inquiry as to what is the binding force and effect of statutes of limi- 
tation when invoked in equity as a protection against fraud and its 
hiding. The different wording of the different statutes of limitation 
under consideration in the authorities cited was closely considered and 
discussed, — some of these statutes providing that the limitation period 
begins from the time the cause of action accrues, others, as in the 
instant case, fixing the time as starting from a named date. It is 
conceded by the defendants that under the first kind of statute the 
period of Hmitation does not begin until the fraud was, or should have 
been, discovered, that being the time when the cause of action accrues, 
which is a conclusion reached by construction of such statutes; but 
they insist that there is no room for construction of the statute under 
consideration, — because of its clear, positive and fixed terms, as well 
also as of the manifest purpose which it is intended to serve. To this 
they cite In re Brown, 4 Fed. Cases No. 1,983; Pickett v. McGavick, 
19 Fed. Cases No. 11,126; U. S. v. Maillard, 26 Fed. Cases No. 15,709, 
and others ; and also the debates and proceedings in Congress on the 
enactment of this statute. 
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I do not find it necessary to determine whether the authorities estab- 
lish that statutes of the first kind cannot be availed of to protect 
against fraud for the reason above given, or whether, as contended by 
complainants, the true reason in equity is that such statutes cannot be 
made an instrument of fraud, — and thus, with the latter reason in 
hand, strike down every such claim regardless of the terms or phras- 
ing of the statute. And this because, this statute has been dealt with 
and fully considered, in cases which control the action of this court, 
wherein its purpose and effect, applicable here, is unmistakably de- 
clared. Those cases are United States v. Winona, etc., R. R., 165 U. 
S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789; United States v. Chandler- 
Dunbar W. P. Co., 209 U. S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881 ; 
Louisiana v. Garfield, 211 U. S. 70, 29 Sup. Ct. 31, 53 L. Ed. 92. 

In the Winona case Mr. Justice Brewer, speaking for the court, said 
of this statute: 

"Thus, to the act of 1891, it (the government) provided that suits to vacate 
and annul patents theretofore issued should only be brought withto five years, 
and that as to patents thereafter to be issued such suits should only be 
brought within six years after the date of issue. Under the benign influ- 
ence of this statute it would matter not what the mistake or error of the 
Land Department was, what the frauds and misrepresentations of the pat- 
entee were, the patent would become conclusive as a transfer of the title, 
providing only that the land was public land of the United States and open 
to sale and conveyance through the Land Department" 

In the Chandler-Dunbar case the court, through Mr. Justice Holmes, 
said : 

**The patent had been issued in 1883 by the President to due form and to 
the regular way. Whether or not he had authority to make it, the United 
States had power to make it or to validate It when made, stoce the interest 
of the United States was the only one concerned. We can see no reason 
for doubting that the statute, which ia the voice of the United States, had 
that effect It is said that the tostrument was void and hence was no pat- 
ent But the statute presupposes an tostrument that might be declared void. 
When it refers to *any patent heretofore issued,' it describes the purport 
and source of the document, not its legal effect If the act were confined 
to valid patents it would be almost or quite without use. Lefltogwell v. War- 
ren, 2 Black, 509 [17 L. Ed. 261]. 

"In form the statute only bars suits to annul the patent. But statutes of 
limitation, with regard to land, at least, which cannot escape from the Ju- 
risdiction, generally are held to affect the right, even ff in terms only directed 
against the remedy. Lefflngwell v. Warren, 2 Black, 599, 605 [17 L. Ed. 261] ; 
Sharon v. Tucker, 144 U. S. 633 [12 Sup. Ct 720, 36 L. Ed. 532] ; Davis v. 
Mills, 194 U. S. 451, 457 [24 Sup. Gt 692, 48 L. Ed. 1067]. This statute must 
be taken to mean that the patent is to be held good and is to have the same 
effect against the United States that it would have had if it had been valid in 
the first place. See United States v. Winona & St Peter B. R. Co., 165 U. 
S- 463, 476 [17 Sup. Ct. 368, 41 L. Ed. 



In the Garfield case the Supreme Court had under consideration the 
effect of an act of Congress purporting to grant swamp lands to the 
state of Louisiana. The act did not provide for the issuance of a 
patent but provided that the fee to the lands should pass to Louisiana 
on approval of a list by the Secretary of the Treasury. The court did 
not determine the question as to whether the limitation statute here 
being considered could be invoked to protect the asserted title of the 
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State under the provisions of that act and the approval of the Secretary. 
Speaking to this point, through Mr. Justice Holmes, it said : 

"The only doubt is raised by the statute limiting suits by the United States 
to YBcate patents to five years. Act of ^farch 3rd, 1891, c. 561, § 8, 26 Stat. 
1099. It may be that this act applies to approvals when they are given the 
effect of patents as well as to patents, which alone are named. In United 
States V. Chandler-Dunbar Water Power Co., 209 U. S. 447 [28 Sup. Ct 579. 
52 L. Ed. 881], it was decided that this act applied to patents even if void 
because of a previous reservation of the land, and it was said that the stat- 
ute not merely took away the remedy but validated the patent" 

There was no active fraud involved in any of these cases, though 
Mr. Justice Brewer considered the statute in question in that aspect. 
Each of these cases holds that the statute is to be applied not only 
against the remedy but that it affects the rights of the parties, that on 
the expiration of the time limited the patent becomes conclusive as a 
transfer of the title, notwithstanding it may have been voidable; in- 
deed, though it may have been void, nevertheless the statute must 
be taken to mean that the patent becomes validated on the expira- 
tion of six years after its date and passes the title to the patentee as 
effectively as though it had been valid in the first instance. Thus the 
statute is made an inflexible rule of property; as much so as statutes 
which pass title through open, notorious, adverse and continuous pos- 
session maintained for a fixed period. 

Additional authority to the same effect, by which we feel bound, is 
the opinion of the Court of Appeals for the Sixth Circuit in the 
Chandler-Dunbar case found in 152 Fed. 25, 29, 81 C. C. A. 221, 225, 
where it is said : 

"But we add that the general rule Is that possession of land under a claim 
of title for the period prescribed by a statute of limitations vests the title 
in him for whose protection the statute creates the liniitation; and if, as 
we think, possession is not necessary under this statute, the lapse of time 
is of itself sufficient to effect the same result. The right of action of the 
United States, assuming it to have had any, was complete at the date of the 
passage of the act, and the lapse of five years without action to annul the 
grant resulted in the confirmation of it." 

In United States v. Smith (C. C.) 181 Fed. 545, District Judge Bean 
had under consideration the effect of this statute in a case involving 
actual fraud, and in that respect he expresses his views thus on page 
554: 

**As to them (eight patents) the suit is barred, for In my judgment the 
statute begins to run from the date of the issuance of the patent, and not 
from the discovery of the fraud. The language of the statute is plain and 
leaves no room for construction. It says suits of the United States to va- 
cate or annul patents shall only be brought within six years after the issu- 
ance of patent. ♦ ♦ ♦ The object of this statute is to extinguish any 
right the government may have in the land and vest a perfect title in the 
adverse holder after six years from date of the patent, r^^ardless of any 
mistake or error in the Land Department, or the fraud or imposition of the 
patentee." 

See also United States v. American Lumber Co., 85 Fed. 827, 832, 
29aC. A. 431,436: 

**In the present case no doubt is suggeMed by the language of the statute, 
and there is no room for construction. It is clear that Ck)ngress has said 
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that all suits by the United States to vacate patents shall be brought within 
the period limited by the act" 

It therefore appearing from the bill itself that this stiit was not 
brought within six years after the date of the issuance of each and all 
of the patents sought to be vacated and annulled, the bill is insufficient 
and the demurrers, and each of them, are well taken. They are sus- 
tained and it is so ordered. 



PORT JOHNSTON TOWING CO. V. PENNSYLVANIA R. CO. 

(District Court, S. D. New York. May 8, 1911.) 

Shippino (§ 39*) — Ohartkb— Construction— Insurance. 

A time charter party for a tug, which provided that the charterer 
should save the owiiers harmless from all claims for injuries done by 
the tug to other vessels, persons, or property through the negligence of 
the officers or crew, contained a further provision that, "in case of any 
liability on the part of the charterer to the owners for any damage cov- 
ered by insurance effected by or for the benefit of said owners, the char- 
terer shall have the benefit of said Insurance." Held, that such provi- 
sion did not impose any obligation on the owners to maintain insurance 
in force for the benefit of the charterer. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 39.*] 

In Admiralty. Suit by the Port Johnston Towing Company against 
the Pennsylvania Railroad Company. Decree for libelant. 

James J. Macklin, for libelant. 

Burlingham, Montgomery & Beecher (G. H. Robinson and William 
S. Montgomery, of counsel), for respondent 

HOLT, District Judge. This action is brought to recover from the 
respondent the amount of a judgment which fiie libelant was obliged 
to pay because of the alleged negligence of the respondent. The 
libelant owns the steamtug Wilkesbarre, and on June 18, 1907, chartered 
her to the respondent for a period of not less than 30 days, with the 
option to either party to terminate the charter on 2 days notice. 
The charter provided that the respondent was to save the libelant 
at all times harmless from all claims for injuries done by the tug to oth- 
er vessels, persons, or property through any negligence of the officers 
or crew of the tug. On September 13, 1907, the tug Wilkesbarre was 
towing the coal boat Flagler, and ran tiie Flagler upon certain 
rocks, doing damage to the boat. A libel was subsequently filed by 
the owner of the Flagler against the Wilkesbarre. The libelant gave 
notice to the respondent to come in and defend- The case was tried, 
and a judgment rendered against the Wilkesbarre for $760.57. That 
judgment has been satisfied by the libelant, and this suit is brought 
to recover the amount. 

^The respondent's answer substantially admits the allegations of 
the libel, but sets up as a defense that the charter party represented 
that the tug was insured ; that the charterer, in case of any liability, 

*For oUier cases see same topic & S numbsb la Dec. & Am. Digs. 1907 to date, ft Rep 'r Indexes 
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should have the benefit of the insurance; and that the libelant did 
not keep the insurance in force. The provision of the charter party 
upon this subject was as follows: 

"It is further agreed tliat, in case of any liability on the part of the charter- 
er ,to the owners for any damage covered by the insurance effected by or for 
the benefit of said owners the charterer shaU have the benefit of said insur- 
ance," etc. 

There was insurance on the tug, at the time of the charter, which 
had been effected by the libelant for its own benefit, in the sum 
of $4,750, covering damages to tows of the tug occasioned by strand- 
ing. The policy contained the following provision: 

*The interest of the insured in this policy or any part thereof is not as- 
signable except with the consent of this company in writing, and in case 
of any transfer or tennination, or of any change in the nature of the insur- 
able interest of the insured, either by sale or otherwise without such consent, 
this policy shall thereupon at once be void and of no effect" 

As I understand the argument for the respondent, it is claimed 
that under this provision in the policy the execution of the charter 
party effected such a change in the nature of the interest of the 
insured as to make the policy void, and that it was the duty of the 
libelant either to procure the assent of the insurance company to 
having the policy attach in favor of the charterer, or to notify the 
charterer that the policy had lapsed. The injury to the Flagler oc- 
curred on September 13, 1907. On September 18, 1907, the re- 
spondent served a notice releasing the Wilkesbarre from the charter, 
and on the same day the libelant gave notice to the agents of the 
insurers canceUing the tower's liability policy covering the vessel. 
Upon these facts, I do not see why the libelant, as owner of the tug, 
did not retain an insurable interest in her after the charter party 
was executed. The tug was liable to be proceeded against in rem at 
any time for the negligence of the charterer in navigating the tug. 
All parties seem to have assumed that until the formal cancellation of 
the policy on September 18th the policy remained in full force. If the 
execution of the charter party terminated the insurance, either party 
could take out new insurance, and probably the insurance company, up- 
on proper application, would have continued the policy in force. As- 
suming, however, that the policy had ceased to be operative before 
the accident, the question is whether the libelant was under any liabil- 
ity for that fact. The respondent's counsel argues that it was the 
duty of the respondent either to have obtained the consent of the in- 
surance company to have the policy attach in favor of the charterer, 
or to have notified the charterer that the policy had ceased to attach. 
In the first place, all the parties seem to have assumed that the policy 
was still in force. In the next place, I cannot see that it was the 
duty of the libelant, after the charter party was executed, and the 
tug taken into the possession of the respondent, to take any steps 
to protect the rights of the respondent under the policy of insurance. 
If the consent of the insurance company was necessary to have the 
policy continue in force, I think that it was the duty of the char- 
terer to see t6 it that that consent was obtained. If that consent could 
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not be obtained, then it was the duty of the charterer to take out 
insurance for its own protection. I cannot see that it was the duty 
of the libelant, under this charter party, to continue the existing 
insurance or to obtain new insurance for the protection of the char- 
terer. The language of the provision in the charter relied on simply 
amounted to an agreement by the libelant that whateverx rights against 
the insurance company it should have, if any, in case of injury to a 
tow would inure to the benefit of the charterer. I do not consider 
the provision as imposing an obligation on the libelant to keep in- 
surance in force for the benefit of the charterer. 

My conclusion, therefore, is that the libelant is entitled to recover 
the amount demanded in the libel, with costs. 



In re OHAMBERSBURQ SILK MFG. CO. 

(District Court, M. D. Pennsylvania. June, 1911.) 

Bankbuptct (i 267*) — Salb op Pbopebtt Fbe» of Mortgage Liens— Pat- 
icENT of Fees and Expenses fjioh Pbogeeds. 

Where a mortgage given by a bankrupt corporation to secure bonds 
was by its terms subject to control by the holders of a majority in 
amount of the bonds outstanding, and such majority joined In a petition 
by the trustee in bankruptcy for a sale of the property free from the lien 
of the mortgage, such action bound all the bondholders, and the fund 
realized may properly be charged with payment of the reasonable ex- 
penses, costs, and fees Incident to the sale and care of the property and 
the disbursement of the fund by the trustee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 267.*] 

In the matter of the Chambersburg Silk Manufacturing Company, 
bankrupt. On certificate of referee concerning payment of fees, etc., 
in preference to lien creditors. Order affirmed. 

J. A. Strite, for exceptants. 
Ralph W. Rjrmer, for trustee. 

WITMER, District Judge. This is a proceeding, at the instance 
of the Chambersburg Trust Company, holding two bonds, of $500 
each, and Harriet J. Dickson, holding one of such bonds, of the bank- 
rupt corporation, for a review of an order made by the referee in 
bankruptcy directing the fees of the referee, trustee, attorneys for 
the trustee and for the bankrupt, pay of watchman protecting the 
property pending the proceeding, and other expenses incident to the 
proceedings in bankruptcy, to be paid out of the proceeds of the sale 
of real estate to the exclusion of the holders of bonds secured by 
mortgage constituting a second lien on the premises sold. 

It appears that on petition of the trustee, representing that it was 
to the interest of the estate and the second mortgage bondholders that 
the real estate bound by such mortgage be sold discharged of such 
Hen, to which a majority in amount of such bondholders assented, 
joining in the prayer of such petition, an order was entered by the 

*For other cases m« same topic * 8 numbbb In Dec. A Am. Dice. 1907 to date, A Rep'r Indezei 
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referee authorizing such sale, which, notwithstanding the objections 
of the parties who have brought this review, was approved by the 
court. The order under which the sale took place contained the fol- 
lowing: 

"Sale to be made without prejudice to the right of Hen creditors, whose 
liens may be diverted thereby, to claim from the fund derived from the 
said sale the sum of their respective daims." 

Also: 

*'The costs of the sale to be paid from the fund realized.** 

The trustee, having been encouraged by the bondholders, excepting, 
of course, the exceptants, either by acquiescing or joining in the ap- 
plication to the court, to sell the property and franchises of the bank- 
rupt divested of the lien of their security, believing it to be to the inter- 
est of the estate as well as the holders of said bonds, is in my opin- 
ion, under these conditions, entitled to a deduction from the amount, 
$7,600, realized, for payment of the reasonable expenses, fees, and 
costs incident thereto. The several sums paid for day and night watch- 
men for looking after the estate mortgaged to date of sale, insurance, 
and other reasonable and necessary expenses calculated to conserve 
the property while in his control, should also be paid out of the fund 
realized, as directed by the referee. 

This conclusion is justified, however, to the extent in this case, only 
by reason of the attitude of the lien creditors, who invoked the aid of 
the court to make sale of the aliened property and realize on their se- 
curity, without the expense and delay of foreclosure proceedings. In 
re Barber et al. (D. C., Minn.) 3 Am. Bankr. Rep. 306, 97 Fed. 547; 
In re Meis (D. C, Ky.) 18 Am. Bankr.' Rep. 104. 

The exceptants reply that they should not be obliged to contribute 
of their security, since they have steadfastly protested to its discharge 
by sale. While the bankruptcy court had the authority to discharge 
the lien without their consent, and order certain costs incident to the 
same paid out of the fund, notwithstanding this is a power which is 
exercised with great care and caution, and any defalcation for costs 
and fees is jealously guarded. But for other considerations beyond 
the action of the exceptants entering into this decision we might, to 
some extent, affirm their contention. The claims here proven are 
founded on bonds, the individual property of the holders, it is true; 
but the security fastening such by Hen upon the franchise and prop- 
erty of the bankrupt is the mortgage divested, which binds the -holders 
of said bonds by its several terms and conditions. In regard to enforc- 
ing this lien, the mortgage throughout bears evidence of an intent that 
the lien thereof should be at all times subject to the control of the ma- 
jority in amount of the holders of the bonds issued and outstanding, 
and the bond? were issued and held under and subject to all the provi- 
sions of the mortgage, which is, by recital, made part of the same. I 
doubt not but that, by the general policy of the law and the conditions 
recited, the majority in amount of the bondholders petitioning court to 
discharge the lien of the mortgage by the assent obtained, effected such 
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discharge and bound all bondholders alike. with the consequences re- 
sulting from the action of the majority as stipulated. 

Referring to the contention of the exceptants claiming that the dis- 
tribution of the fund realized should be made through tfie trustee for 
the mortgage bondholders, the Chambersburg Trust Company, suflBce 
it to say that the sale of the property was in no sense a foreclosure 
of the mortgage, but an absolute sale of certain rights in the prop- 
erty, reaching as far as the lien of the mortgage in question, under 
the equity power of the court, on motion of interested parties, with 
a view of subserving their interests and for a division of its proceeds 
amongst the creditors. The sale rested entirely on the order' of the 
bankruptcy court, whose officers executed and carried it into effect, 
receipting likewise for the proceeds. The court's oflBcer will also be 
permitted to pay the avails of the security directly to the bondholders, 
entirely disregarding the trustee named in the mortgage. 

The exceptions are overruled, and the report of the referee, with 
its findings, conclusions, and orders, are affirmed. 



In re ASHOKAN DAM. 

(Circnlt Court, S. D. New York. October 4, 1911.) 

Eminent Domain (8 134*) — Condemnation Proceedinos— Damaoeb— Reseb- 
voiB Site. 

Wliere farm land^ condemned by a city for reservoir purposes were 
valuable as a reservoir site, not only to such city but to others, such 
availability may properly be considered in awarding damages for their 
taking. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. | 856; 
Dec. Dig. I 134.*] 

In the matter of application to condemn land in Ulster County, 
New York, for Ashokan Dam and Reservoir; William Sage, Jr., 
claimant. On motion to confirm report of commissioners. Confirmed. 

Edward A. Alexander, for claimant. 

William McM. Speer and Walter C. Sheppard, for City of New 
York. 

LACOMBE, Circuit Judge. The proceeding affecting property of 
this claimant was removed to this court by reason of diversity of cit- 
izenship. 

The commissioners made an award of $7,624.45 for the land and 
buildings of claimant's parcel and the further sum of $4,024.45 for 
reservoir availability and adaptability. The city of New York moves 
to confirm the report as to the $7,624.45 only, contending that there 
should be no award for reservoir availability. The claimant moves 
to send the case back on the ground that the amount awarded for 
reservcMr availability is wholly inadequate. 

So far as the latter motion is concerned, it appears that the evi- 
dence is of such a character that the court is not disposed to disturb 

*For other cases see same topic & 9 mrMBES in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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the conclusion reached by. the commissioners any more than it would 
an award of a like amount by a jury predicated on such testimony. 
This motion is therefore denied. 

The evidence shows that the land in question, together with that 
of claimant's neighbors, was available as a reservoir site, and that 
such availability was not confined to the uses of New York City. Ap- 
parently the award is not made on the basis of the value of the reser- 
voir lands to the city of New York alone ; had such been the basis, 
the valuation would have been very much higher. But the commis- 
sioner$ have taken into consideration as an element of value the cir- 
cumstance that, had New York City never gone to this watershed, 
some other political community or some water company created by 
statute might have been willing to pay more than their value as 
farming land for the parcels which would enable it to impound water 
there. Under Boom Company v. Patterson, 98 U. S. 403, 25 L. Ed. 
206, this was a proper method of determining value. 

An interesting point is raised, viz., whether since the decisions of 
the state courts are not in accord with those of the federal courts on 
that subject (In re Ashokan Reservoir, 130 App. Div. 350, 352, 357, 
114 N. Y. Supp. 571, 575, of which the McGovern claim was af- 
firmed by the New York Court of Appeals without opinion) comi^ 
should not require the latter courts to follow state decisions. This 
question is about to be presented to the United States Supreme Court 
in the McGovern Case (229 U. S. 363, 33 Sup. Ct. 876, 57 L. Ed- 
1228), which has been taken to that tribunal. In view of this circum- 
stance it is unnecessary to discuss that question here. The principle 
laid down here in Boom Company v. Patterson, supra, will be followed 
and the entire report of the commissioners confirmed. Presumably 
before this decision comes up for review at the next term of the 
United States Circuit Court of Appeals a decision of the United 
States Supreme Court (in the McGovern Case) will dispose of the 
question. 

Report as to claimant's parcel is confirmed. 



UNITED STATES v. LTMAM*. 

(District Court, D. Oregon. October 16, lOlL) 

No. 5,414. 

1. GfiiiniTAZ. Law (§ 242*) — Venus— Removai. ot Accused. 

On an application to remoye a federal prisoner from one district to an- 
other, the conrt to which the application is made, while bound to exam- 
ine the indictment when an objection is made thereto to ascertain wheth- 
er a crime is charged, will not consider mere technical objections or ob- 
jections that go only to matters of form. 

TEd. Note.— For other cases, see Criminal Law, Cent Dig. |§ 009,010: 
Dec. Dig. I 242.*] 

^For other casM m« tame topic ft I numbbb In Doo. Jk Am. Diss. 1M7 to data, * Rep'r IndoxM 
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2. CoNSPiBAcnr (| "SS*) — ^Elements of Oitense. 

To constitute conspiracy against the United States, the object of the 
unlawful agreement must be the commission of some offense against the 
United States in the sense only that it must be some act made an offense 
by the laws of the United States. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. | 35; Dec Dig. 
|25.*] 

8. CoNSPiBACT (§ 43*) — Offense Against United State»-Conspibact to 
Aid in Escape. 

Since it is made an offense by federal statute for any person directly 
or Indirectly to aid, abet, or assist another person to escape, and con- 
spiracy to commit such an offense is a separate crime, an indictment, al- 
leging that accused, together with other named persons, conspired to 
commit an offense against the United States, to wit, to aid, abet, and as- 
sist himself to escape from an officer, was not fatally defective on the 
theory that, inasmuch as there was no law making it an offense for a 
prisoner to escape or attempt to escape, he could not be guilty of aiding, 
abetting, or assisting himself to do so. 
[Ed. Note. — ^For other cases, see Conspiracy, Dec. Dig. | 43.*1 

John Grant Lyman was indicted for conspiracy to aid, abet, and 
assist himself to escape from an officer. On petition for a warrant 
for removal as authorized by Rev. St. § 1014 (U. S. Comp. St. 1901, 
p. 716). Granted. 

Walter H. Evans and Everett A. Johnson, Asst. U. S. Attys., for 
the Government. 

Lionel R. Webster, for defendant 

BEAN, District Judge (orally). I am now prepared to pass upon 
the application heretofore made for an order for the removal of de- 
fendant, Lyman, from this jurisdiction to the Northern district of 
California, for trial under an indictment returned against him in that 
jurisdiction. 

[1] In a matter of this kind, I understand it is the duty of the 
court to examine the indictment when objection is made to it, to as- 
certain whether a crime is charged therein. Mere technical objec- 
tions, or objections that go to matters of form, will not be consid- 
ered; nor do I think the court should examine an indictment as criti- 
cally as it would if it were the court of primary jurisdiction. If there 
is a reasonable controversy about the question as to whether the facts 
stated constitute a crime, I take it that it is the duty of the court to 
which the indictment was returned to determine that question, and 
not the court in which the application is made for an order of re- 
moval. 

Npw, from this general viewpoint, we come to the question in this 
case. Under the federal statutes, conspiracy is a substantive offense. 
For the purpose of this case, it is an unlawful agreement of two or 
more persons to commit an offense against the United States. The 
defendant is charged in the indictment before me with a violation of 
this law. It is alleged that he, together with other named persons, 
conspired and confederated together to commit an offense against the 
United States, to wit, to aid, abet, and assist himself to escape from 
an officer. 

•For othtr caaei m« Mm« topic ft | nuisbkb in Deo. ft Am. Diss. 1907 to dato, ft Rop'r IndoxM 
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[2] To constitute the crime of conspiracy, the object of tbc.unlawful 
agreement must be the commission of some offense against the United 
States in the sense only that it must be some act made an offense by 
the laws of the United States. . 

[3] Now, it is made an offense by the statute for any person to 
directly or indirectly aid, abet, or assist another person to escape, so 
that, if two or more persons conspire and confederate together to 
commit such offense, they bring themselves within the provisions of 
the conspiracy statute. It is argued, however, that, because there is 
no law making it an offense for a prisoner to escape or attempt to 
escape, he could not be guilty of aiding, abetting, or assisting himself 
to do so, and therefore could not be ^ party to a conspiracy to ac- 
complish that purpose. This argument is ingenious and plausible, but 
in my judgment it overlooks the substantial crime charged in the in- 
dictment. The defendant is not accused of aiding and abetting him- 
self to escape, but with a conspiracy to accomplish that purpose, which 
of itself is an offense, and, although he could not be guilty of aid- 
ing and abetting himself to escape, he could be guilty of entering into 
an unlawful conspiracy with other persons to commit that offense. 
To aid and assist one to escape is made a crime by statute. Conspir- 
acy to commit such an offense is a separate crime. Therefore, al- 
though a person to a conspiracy might not himself be able, either 
physically or legally, to commit the offense which it is charged the con- 
spiracy was entered into to accomplish, yet he still might be guilty 
of the conspiracy itself, and that is what is charged in this case. 

These are my views of this indictment and the law as I understand 
it at this time. The indictment is sufficient, so far as the objection 
urged is concerned, and order of removal should issue. 
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WEISER VALLEY LAND & WATER OO. v. RYAN et aL t 
(Circnlt Court of Appeals, Ninth drcuit October 2, 1911.) 
No. 1,942. 

1. Evidence (| 524*) — Opinion Bvidence—Expebts— Value of Land. 

In a proceeding to condemn land for a dam site In connection with an 
irrigation project, opinions of expert engineers as to the value of the 
land, taking into consideration the cost of the land to be utilized, the 
cost of construction and maintenance of the works, the feasibility of util- 
izing the water, the prospective amount available, the lands available 
for irrigation, their value, the value of the water furnished, etc., were 
> admissible under the rule that in determining the value of land to be con- 
demned it must be viewed, not merely with reference to the uses to 
which it is at the time applied, but with reference also to such uses to 
which it is manifestly adapted, considering its capability as well as its 
availability, disregarding, however, its value for any specific purpose as 
an independent fact 
[Ed. Note. — ^For other cases, see Evidence, Dec. Dig. § 524.*] 

2. Eminent Domain (§ 131*) — Condemnation of Land— **Vai,ue." 

The value of land sought to be condemned, which the petitioner is re- 
quired to pay, is not what any one person would give for the land for his 
own particular use, but what could probably be obtained for it if a sale 
was desirable and a purchaser sought, applying the ordinary business 
methods to find him and to dispose of the property. 

[Ed. Note. — For other cases, see Eminent Domain, Gent. Dig. | 353; 
Dec. Dig. § 131.* 

For other definitions, see Words and Phrases, vol. 8, pp. 7275-7280; 
vol. 8, p. 7826.] 

8. Eminent Domain (§ 241*) — Proceedings— Person ai* Judgment. 

Under Rev. Codes Idaho, § 5224, providing that, if the damages for 
land taken in eminent domain proceedings are not paid or deposited, the 
defendants may have execution as in civil cases, and, if the money can- 
not be made on execution, the court must annul the entire proceedings 
and restore possession to the defendant if possession has been taken by 
the plaintiff, construed in connection with other sections relating to the 
procedure in an eminent domain proceeding, a personal judgment may 
be properly rendered against the petitioner for. the damages ascertained. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dig. | 241.*] 

4. Eminent Domain (§ 148*) — Damages— Interest. 

Under Rev. Codes Idaho, § 5221, providing that, for the purpose of as- 
sessing compensation and damages for land taken or damaged in con- 
demnation proceedings, the right shall be deemed to have accrued at the 
date of the summons, and its actual value at that date shall be the meas- 
ure of compensation for all property to be actually taken, the owner is 
entitled to interest on the damages awarded for land taken from the 
date of the summons. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. $§ 397- 
8»9% ; Dec. Dig. | 148.*] 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

Condemnation proceedings by the Weiser Valley Land & Water 
Company against Colonel W. Ryan and another. From a judgment 
assessing damages, plaintiff brings error. Affirmed. 

See, also, 190 Fed. 425. 

*For other cases see same topic A 8 numbsr in Dee. ft Am. Digs. 1907 U daU, Jk Rep'r Indexea 
190 F. — 27 t Rehearing denied November 6, 19U» 
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Richards & Haga, for plaintiff in error. 

Lot L. Feltham and Frank D. Ryan, for defendants in error. 

Before MORROW, Circuit Judge, and HANFORD and WOLV- 
ERTON, District- Judges. 

WOLVERTON, District Judge. The plaintiff in error, which was 
the plaintiff below, is a corporation engaged in the construction and 
maintenance of an irrigation project. For the purpose of obtaining 
a site for a dam and reservoir, plaintiff instituted a suit to condemn 
the lands of the defendants, consisting of 320 acres, each of them 
owning 160 acres. The proposed site is situated in Lost Valley, Wash- 
ington county, Idaho, at an altitude of from 4,000 to 6,000 feet above 
sea level. Lost river flows through the valley, and passes out through 
a narrow canyon. The purpose is to construct a dam 80 feet in 
height across the stream in the canyon, with a view to impounding the 
surplus waters produced by the melting snowfall within the water- 
shed around about. The valley contains an area of some 500 to 700 
acres of meadow land, including the lands of the defendants. This 
meadow land rises gradually towards the surrounding hills, but an 80- 
foot dam would cause the water to flow back to such an extent that 
it would cover, not only the meadow land, with all the land of de- 
fendants, except, possibly, 8 acres, but a large area besides, compris- 
ing in all about 1,200 acres. It was estimated that such a reservoir 
would have a. capacity of 60,000 acre- feet, that the water from melt- 
ing snows would be suflBcient to fill it, which would provide irriga- 
tion for 20,000 acres of land, and that it is feasible to get the water 
from the reservoir upon a larger area than that. The defile through 
which the water passes beyond Lost Valley is of such a nature, with 
rock walls, that the dam construction could be had at minimum ex- ' 
pense, and would be so situated as to be largely free from wave ac- 
tion and erosion. 

[ 1 ] At the trial G. *R. Baker, a civil engineer with large experience 
in the construction of reservoir and irrigation projects, was called as 
a witness for the defendants, and testified to the feasibility of con- 
structing the dam and the irrigation canals and ditches contemplated 
by the plaintiff, and of their practical utility when constructed. Then 
as follows: 

''Assuming that tliere are lands In Washington county snfflcient In area 
to consume the capacity of this Lost River Basin up to the 52,000 acre-feet, 
which lands may be Irrigated from said water supply at a reasonable amount 
of expense for the quantity of water furnished, taking into consideration 
and assuming the natural features of the reservoir as to altitude, topographi- 
cal features, precipitation as shown by the witnesses in this case, and loca- 
tion for dam facilities, and opportunities of impounding such water, and 
assuming that there is in said community no established market value for 
said lands for all purposes for which they are naturally adapted, includ- 
ing reservoir site, assuming that no change has taken place in the topo- 
graphical features or conditions of said reservoir site since September 4, 
1909, I would know the actual value of the lands of the defendants on Sept- 
ember 4, 1909, for and in view of all the purposes to which such lands were 
actually adapted. In my experience I have known of sales made of similar 
lands like this for reservoir sites. The ones I refer to are located in Colo- 
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rado. I know of the actual value of another reservoir of similar proportions, 
similarly situated, of a similar character, and similarly situated in relation 
to an arid land district. * * * i know of other reservoir sites, the actual 
value of which I am familiar with, what we call the 'Marshall Reservoir.' 
I know of the actual value of other reservoir sites than those I have men- 
tioned. I know of some sites that have been sold. I think I would know 
the actual value of those reservoir sites, those several reservoirs. I think 
I would know the actual value of this reservoir referred to as the Lost 
Basin Reservoir, September 4, 1909, in view of all the facts I have learned 
concerning it by my own investigation, and in view of the testimony of the 
witnesses produced in the trial of this case. And, assuming the facts that 
have been presented to me in former questions as to the precipitation and 
the presumed conditions, that there are lands in Washington county suscep- 
tible of irrigation from this reservoir which as yet have no water placed 
upon them sufficient to consume all the water in the reservoir up to the 
quantity figured by me as 56,000 acre-feet. In view of all the purposes to 
which these lands are naturally adapted." 

At this time the question was asked : "Now, what in your opinion 
was the value of those lands at that time?" (September 4, 1909). 
Whereupon witness further testified, on cross-examination as to his 
competency : 

"When I speak of the value of a reservoir site, I take into consideration 
the value of the land upon which the water would ibe distributed, and that 
the land would be made productive, or I might take into consideration other 
features of the reservoir sites, as they might be. It might be that the ques- 
tion of domestic purposes should enter into it to a certain extent, and also 
there might be power purposes that would enter into it. Of course, the 
price at which those lands will buy water would enter into it. The cost 
of the distributing canal to take the water from the reservoir to this land 
would have to be taken into consideration, and the cost of constructing the 
reservoir would have to be considered; also, the profits that would be made 
upon the handling of the proposition. The elements that would enter into 
the profits would, of course, be the amount of money expended in construc- 
tion and so on — ^the total cost and the management and operation." 

Objection being interposed, the court further interrogated, and wit- 
ness answered: 

"I have stated that I could give the market value of this land now ; that 
is, what it would sell for upon the market last September, under the con- 
ditions that question was asked. In reaching the conclusion, I consiuer the 
reputed price at which they are selling, and the value of the lands, that 
is, by irrigating, by being irrigated, the value of irrigated and nonirrlgated 
lands, the value of water that is necessary to make the lands productive. 
Of course, I base it to a great extent upon the price at which water is sold 
per acre. I base it upon the price at which water is sold with the schemes 
with which I am familiar. I have an idea what I would pay for those 
lands last fall, considering the circumstances and the physical conditions 
that there are there, with reference to the surroundings. From my obser- 
vations I feel Intelligent enough with regard to the situation, to say what I 
would be willing to pay. I think I would be willing now to make a bona 
fide offer for those lands. I feel intelligent enough in regard to it to do 
that, considering conditions there." 

Here the objection was overruled, and witness was permitted to an- 
swer: 

*'I should value those lands last fall at $20,000 a claim; that is, $40,000 
for 820 acres." 
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On cross-examination he further testified : 

"I don't know anything about what it would cost to carry water to these 
lands. I think I could build the dam at the reservoir site for $200,000. I 
included that in my estimate of the value of these lands. I also included 
the distribution of the water. I would place it at half a million, that is an 
arbitrary figure that I have put on It. It wouldn't be just as safe to as- 
sume arbitrarily a million as half a million, because I don't think it would 
cost a million based on my general experience with reference to getting water 
onto such projects. I don*t know anything about the amount of rock work 
I would have to do, or the earthwork, or the bridges, or the flumes, or the 
pipe lines or headgatee. I don't know anything about those things. I fixed 
$500,000 as the cost of those canals, because I have never distributed that 
much water that has cost anywhere that much. That is the only reason 
T can give. I took into consideration the cost of the dam, at $200,000, and the 
cost of the distributing works at $500,000, and the sale of the water at 
$50 per acre, and upon that I base my estimate of $40,000. I also took into 
consideration the cost of the land in the reservoir ; that is, about 1,200 acres 
of land. I would place the value of that land at $150,000, the value of all 
the land in the reservoir, so I have $150,000, $200,000, and $500,000— that 
makes $850,000. I would figure that 60,000 acre-feet of water would irri- 
gate 20,000 acres of land, and 52,000 acre-feet would irrigate in the neigh- 
borhood of 17,000 acres, and I am assuming that there is 17,000 acres of 
land available at that price— at $50 an acre. It would amount to $850,000. 
I would now have a plant that cost $850,000, and the selling price would be 
$850,000. When I said I took into consideration the profits, I didn't make 
my basis upon 17,000 acres. Taking it on a basis of 52,000 acre-feet and 3 
acre-feet to the acre, then my cost and selling price are absolutely equal. 
There wouldn't be any profit in that that I could see." 

Robert J. Wood, another witness called for defendants, after being 
qualified as an expert civil engineer with large acquaintance with the 
construction of irrigation projects, was interrogated as follows: 

"In view of an the facts and the information that you have acquired by 
your own investigation, and the further testimony of witnesses In this trial, 
and assuming as a fact that there is a quantity of rainfall sufllclent to place 
In that reservoir annually 52,000 acre-feet, taking into consideration a rea- 
sonable per cenU of loss for evaporation and otherwise, and in view of the 
fact that no market price has been established for lands in that vicinity 
for all purposes, do you know, or did you know, the actual value of those 
lands of the defendants on or about September 4, 1909, in view of aU the 
pun^oses and uses to which said lands are*naturally adapted? 

"The Court: That is, the value for which this land would sell In cash. 

"Witness: That, based on an opinion, I suppose? 

"The Court: That is, what would it sell for in cash. 

**A. Yes." 

After lengthy cross-examination by plaintiff's counsel, the court 
further explained the question as follows: 

**The question is whether or not, in your judgment, whether or not you 
or any man with money would buy this land in question upon the informa- 
tion which you have. In other words, whether the information which you 
have is sufiicient to enable you intelligently to make an investment, and, if 
so, what would the business man who has the information which you have, 
or any man, pay in cash for that land. Now, If you think any business man 
would buy it on the Information which you have, you may so state, you 
may state what in your Judgment It would sell for; that is, if you have 
any judgment about it If you haven't, you may so state. You understand, 
Mr. Wood, we are trying to reach an fiitelligent estimate of the value of 
this land, not a mere guess, not a mere speculation, but you should remember 
that we are here under the solemnity of an oath, and want your best judg- 
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iiiejut. If you have any, as to what this property Is worth. Of course, in 
forming that judgment, you can form It upon the Information which you 
have, not what might possibly be developed, but what you have at present" 

And witness answered : . 

•*Well, I should say, your honor, that I have information enough to satiS' 
fy myself as to a value, and that value is what in my Judgment a business 
man who knew the conditions as I know them would pay without further 
investigation." 

Whereupon the court overruled the objection to the question, and 
witness answered further: 

"I should say that defendants' land in the reservoir site, the two claims, 
were worth $30,000 on September 4, 1909." 

Other witnesses were permitted over objection to testify in the same 
line, but the foregoing is sufficiently illustrative for an understanding 
and appreciation of the questions involved. 

The question for determination is whether this evidence was proper 
to be admitted to establish the value of the lands sought to be con- 
demned, and thereby to determine the measure of the defendants' dam- 
ages. The plaintiff's proofs tended to show the value of the lands to 
range from $8 to $15 per acre, and it is contended that the evidence 
thus offered by the defendants, and admitted over objection, was spec- 
ulative, somewhat visionary, and does not afford a certain and substan- 
tial basis upon which to determine the market value of the lands in 
question. The proper basis of inquiry is, What were the lands worth 
in the market? And this establishes the measure of damages. In 
ascertaining such value, the property should be viewed, not merely 
with reference to the uses to which it is at the time applied, but with 
reference also to the uses to which it is manifestly adapted, taking 
into account its capability as well as its availability. "As a general 
thing," says the Supreme Court in Boom Co. v. Patterson, 98 U. S. 
403, 408 (25 L. Ed. 206), "we should say that the compensation to the 
owner is to be estimated by reference to the uses for which the prop- 
erty is suitable, having regard to the existing business or wants of the 
community, or such as may be reasonably expected in the immediate 
future." 

The scope of inquiry as to value is cogently stated in AUoway v. 
Nashville, 88 Tenn. 510, 514, 13 S. W. 123 (8 L. R. A. 123) : 

**It includes [says the court] every element of usefulness and advantage 
in the property. If it be useful for agriculture or for residence purposes, 
if it has adaptability for a reservoir site or for the operation of machinery, 
if it contains a quarry of stone or a mine of precious metals, if it pos- 
sesses advantage of location or availability for any useful purpose what- 
ever, all these belong to the owner, and are to be considered in estimating 
its value. It matters not that the owner uses the property for the least 
valuable of all the ends to which it is adapted, or that he puts it to no 
profitable use at all. All its capabilities are his, and must be taken into 
the estimate. This does not mean that all the capabilities are to be priced 
separately and the aggregate put down as the true value, for they do not ex- 
ist independently of each other, and cannot all be realized at the same time ; 
nor will it do to restrict the estimate to any one of them because in one 
view that would exclude the other elements altogether, and in another view 
It would tend to make the degree of benefit to the party appropriating and 
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condemning for a particular purpose the real measure of value, which Is 
never allowable." 

"In the same line/' says the court in Conan v. City of Ely, 91 Minn. 
127, 131, 97 N. W. 737, 739, after quoting -from Boom Co. v. Patter- 
son, supra, "this court has held that a person is entitled to the fair val- 
ue of his property for any use to which it is adapted and for which it is 
available, and for which it may be sold. He is entitled to the value of 
his property for any use to which it may be applied, and for which it 
would ordinarily sell in the market, whether that use be one to which 
it is presently applied, or some other to \yhich it is adapted. Any 
evidence is competent, and any fact proper to be considered, which 
legitimately bears upon the market value of the property." 

After a careful review of the decisions of the Supreme Court of 
California on the subject, Mr. Justice Henshaw, in Sacramento South- 
em R. Co. V. Heilbron, 156 Cal. 408, 412, 104 Pac. 979, 981, thus con- 
cludes : 

"It Is seen, therefore, that this court by Its latest utterances has definitely 
aliened Itself with the great majority of the courts In holding that dam- 
ages must be measured by the market value of the land at the time It was 
taken, that the test Is not the value for a special purpose, but the fair mar- 
ket value of the land In view of all the purposes to which It Is naturally 
adapted; that, therefore, while evidence that It is 'valuable' for this or 
that or another purpose may always be given and should be freely received, 
the value in terms of money, the price, which one or another witness may 
think the land would bring for this or that or the other specific purpose, 
is not admissible as an element in determining that market value, for such 
evidence opens wide the door to unlimited vagaries and speculations con- 
cerning problematical prices which might under possible contingencies be 
paid for the land, and distracts the mind of the Jury from the single ques- 
tion — that of market value — the highest sum which the property is worth 
to persons generally, purchasing in the open market in eonsideratlon of the 
land's adaptability for any proven use." 

The rule is quoted as authoritative by the Supreme Court of Idaho 
in Portneuf-Marsh Valley Irr. Co. v. Portneuf Irr. Co., 114 Pac. 19, 
20, from the Supreme Court of Iowa (Ranck v. Cedar Rapids, 134 
Iowa, 563, 111 N. W. 1027), as follows: 

"Generally speaking, the true rule seems to be to permit the proof of all 
the varied elements of value; that is, all the facts which the owner would 
properly and naturally press upon the attention of a buyer to whom he is 
negotiating a sale, and all other facts which would naturally influence a 
person of ordinary prudence desiring to purchase. In this estimation the 
owner is entitled to have the Jury informed of all the capabilities of the 
property, as to the business or use, if any, to which it has been devoted, 
and of any and every use to which It may reasonably be adapted or applied. 
And this rule includes the adaptation and value of the property for any 
legitimate purpose or business, even though it has never been so used, and 
the owner has no present intention to devote It to such use.*' 

A like holding has been recently made by the Supreme Court of 
Washington. In re City of Seattle, 47 Wash. 603, 92 Pac. 423. 

It is unnecessary to cite other authorities upon the subject, but it 
should be remarked that the rule in its broadest sense is especially 
applicable in a case where the property is so situated or conditioned as 
to have no current market value. 
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[2] It would seem that the testimony admitted, accompanied as it 
was by the careful admonition of the witnesses by the court respecting 
the exact question to be answered, was not objectionable under the 
rule. Many things were taken into consideration by the witnesses per- 
taining to the irrigation project of the plaintiff — ^the cost of the land 
to be utilized, cost of construction and maintenance, the feasibility of 
utilizing the water, the prospective amount available, the lands avail- 
able for irrigation, the value of those lands, and th^ value of the water 
furnished, and perhaps anticipated profits, all entering into account as 
forming the basis for judgment as to the value of the land sought to 
be appropriated. In forming their estimates of value, the defendants 
were entitled to have the witnesses take into consideration the land 
"for the most advantageous use to which it may be applied." But it 
was not competent for them to place a value upon the land for any 
specific purpose as an independent fact. AH the uses to which the 
property is available, the more advantageous as well as the less advan- 
tageous, should be taken into view, and the general estimate of the 
market value should be deduced ; not what any one person would give 
for it for his particular use, but what could probably be obtained for 
it if a sale was desirable and a purchaser sought, applying the ordinary 
business methods for finding a purchaser and disposing of the proper- 
ty. That the witnesses were confined to an estimate of this sort is 
apparent from what the court said to the witness Wood : 

'TThe question is, ♦ ♦ ♦ In other words, whether the information which 
yon have is sufficient to enable you intelligently to make an investment, and, 
if so, what would the business man who has the information which you have, 
or any man, pay in cash for that land. ♦ ♦ ♦ We are trying to reach 
an intelligent estimate of the value of this land, not a mere guess, not a 
mere speculation, but ♦ * ♦ your best Judgment, if you have any, as to 
what this property is worth.** 

This, together with the very careful and clear instructions given to 
the jury upon the subject of market value as the proper measure of 
damages, impels us to the firm conclusion that the jury could not have 
been misled as to ,the proper basis for forming their judgment as to 
market value, and that no. error was committed in admitting the tes- 
timony complained of. It should be remarked that specific estimates 
of value pertaining to acquirement and construction of different parts 
of the irrigation project were brought out mainly by the cross-examina- 
tion of the witnesses, but in the end the basis for estimate of the mar- 
ket value of the land was properly restricted. 

[3] The next ques'tion presented is whether it was regular and prop- 
er to enter judgment in personam for the amount of the damages 
awarded. A condemnation proceeding is so largely statutory that it 
is of but little assistance to look beyond the state statute by which it 
is authorized. The statute of Idaho regulating the exercise of eminent 
domain (2 Idaho Revised Codes, pp. 326, 329-333) provides for in- 
stituting the proceeding to condemn by filing a complaint and issuing 
a summons. Section 5215. It prescribes what the complaint shall con- 
tain. Section 5216. The manner of issuing the summons and the form 
thereof. Section 5217, Also the manner of ascertaining and assess- 
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ing the value of the property b)^ the court, jury, or referee. Section 
5220. And then specifically that: 

"For the purpose of assessing compensation and damages, the right there- 
to shall be deemed to have accrned at the date of the summons, and Its 
actual value, at that date, shall be the measure of compensation for all 
property to be actually taken." Section 5221. 

"The plaintiff must, within thirty days after final Judgment, pay the sum 
of money assessed." Section 5223. 

"Payment may be made to the defendants entitled thereto, or the money 
may be deposited in court for the defendants, and be distributed to those 
entitled thereto. If the money be not so paid or deposited, the defendants 
may have execution as in civil cases ; and if the money cannot be made 
on execution, the court, upon a showing to that effect, must set aside and 
annul the entire proceedings, and restore possession of the property to the 
defendant, if possession has been taken by the plaintiff." Section 5224. 

It would seem from a reading of these statutes in pari materia that, 
a jury trial having been had and assessment of compensation made, it 
is within the intendment thereof that the court should enter a personal 
judgment against the condemner. Payment of the sum of money as- 
sessed is required to be made within 30 days after the final judgment. 
If not so paid, the defendant is entitled to execution as in a civil action. 
He could have no execution without a judgment. Then, if the money 
cannot be made, the court may restore possession of the property. So 
the statute, not only speaks of the judgment, but treats of the subject 
with the especial thought that a judgment is essential. A reading of 
the entire statute on the subject of eminent domain gives assurance 
that the constitutional guaranty against the taking of private property 
without just compensation first ascertained and tendered has been rea- 
sonably safeguarded. Indeed, the Supreme Court of Idaho has so 
determined the question. Portneuf Irrigating Co. v. Budge, 16 Idaho, 
116, 100 Pac. 1046. So that, the property owner being protected, it is 
not an insuperable objection that the condemner is not permitted to 
exercise his volition as to whether he will pay the assessmeilt of com- 
pensation or abandon his project. The procedure is one for the Leg- 
islature, and, unless inimical to the fundamental law, it cannot be 
further questioned. We think the judgment in that particular was 
properly entered. 

[4] The next contention is that the court erred in adding interest to 
the arriount of the assessment from the date of the summons. Under 
the statute, the right to the compensation shall be deemed to have ac- 
crued at the date of the summons. Having such right to compensation 
at a given time, it would seem that the owner ought to have interest up- 
on the amount ascertained until paid. In the meanwhile he can claim 
nothing for added improvements, nor is he entitled to any advance 
that might aflfect the value of the property. For authorities of some 
application, see Reed v. Chicago, M. & St. P. Ry. Co. (C. C.) 25 Fed. 
886; St. Louis, E. R. & W. Ry. Co. v. Oliver, 17 Okl. 589, 87 Pac, 
423 ; Warren v. St. Paul & Pacific Railroad Co., 21 Minn. 424. 

These considerations lead to an affirmance of the judgment of the 
Circuit Court, and it is so ordered. 



Digitized by 



Google 



WEISEB YALLET LAND M WATER GO« T. BTAlf 423 

WEISER VALLEY LAND & WATER CX). v. RYAN.t 
(Qrcult Court of Appeals, Ninth Circuit October 2, 1911.) 
No. 1,960. 

1. EiaNBNT Domain (| 274*)— Tbespass — lN.njNCTioN— Estoppel. 

Under Rev. Codes, Idaho, § 5226, providing that a condemner of land 
Is not entitled to enter and take possession prior to the ascertainment 
of damages by a jury and the payment of such damages or a deposit 
with the clerk, unless the damages are assessed by commissioners ap- 
pointed by the court for that purpose, and such damages when so as- 
sessed are paid to the owner, or, if refused by him, deposited with the 
clerk to abide the result 'of the action, the fact that a landowner, after 
stipulating that the condemner might submerge the land to be taken 
until final judgment In condemnation proceedings on giving bond, did 
not take any steps to prevent the condemner's construction of its works 
until after the latter refused to pay the judgment rendered in condemna- 
tion proceedings, did not estop the landowner to then sue to enjoin the 
maintenance of the improvement 

[Ed. Note.—For other cases, see Eminent Domain, Dec. Dig. | 274.*] 

2. Eminent Domain (§ 241*) — Condemnation — ^Judgment. 

Under Rev. Codes, Idaho, §fi 5223, 5224, 5225, relating to condemnation 
proceedings, It is improper to render judgment of condemnation until 
the award of compensation has been paid; proper judgment being a 
personal judgment against the condemner for the amount of the award. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dig, § 241.*] 

Appeal from the Circuit Court of the United States for' the Central 
Division of the District of Idaho. 

Suit by Colonel W. Ryan against the Weiser Valley L,and & Wa- 
ter Company, Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

See, also, 190 Fed. 417. 

Richards & Haga, for appellant. 

Lot L. Feltham and Frank D. Ryan, for appellee. 

Before MORROW, Circuit Judge, and HANFORD and WOI> 
VERTON, District Judges. 

WOLVERTON, District Judge. This is a suit instituted by the 
appellee against appellant to enjoin the latter from maintaining a dam 
across Lost Creek, Washington county, Idaho, and thereby forcing 
the water of the stream back upon the land of complainant. The ap- 
pellant, being the defendant below, is engaged in the construction, 
maintenance, and operation of an irrigation project, and is required, 
within the scope of its undertaking, to construct a reservoir, which, 
when completed, will inundate the land of the complainant, or practi- 
cally all of it. It is the attempt to construct the dam, designed with 
the basin above it to form the reservoir, that complainant complains 
of, by reason of its effect to force the water back upon him. It ap- 
pears from the bill of complaint, which was filed January 7, 1911, 
that the defendant, in the exercise of the right of eminent domain, on 
September 4, 1909, commenced a proceeding in the District Court of 
the state of Idaho, the summons having been served on that date, to 
condemn the land of plaintiff to its use. On September 15, 1909, 

•For oth«r oaaM m« Mm« topic ft 8 nxtmbbb in Deo. A Am. Plgt. 1907 to dato, it R«p'r IndoxM 
t Rehearing denied NoTember 6» 1911. 
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Without further proceeding being had, defendant began its construc- 
tion of the dam, and thenceforth became a trespasser upon plaintiff's 
land. 

The defense interposed to the injunction is that the plaintiff stood 
by and permitted the improvement to go on without interposing ob- 
jection thereto^ and, further, that the plaintiff on March 8, 1910, en- 
tered into a stipulation with defendant, which stipulation was filed in 
the action to condemn, whereby it was agreed that the defendant 
(plaintiff in that action) should have the right to overflow and sub- 
merge the land of plaintiff until final judgment in that court, upon 
giving a bond in the sum of $2,500 for compensating plaintiff for all 
damages that he might sustain by reason of such Overflow. The bond 
was executed March 12, 1910, and the proceeding to condemn post- 
poned for further hearing until June 10, 1910. For these reasons, it 
is urged that plaintiff is estopped from interfering with the further 
construction of the dam. The bill for injunction shows, furthermore, 
that the action to condemn, after the cause was removed to the fed- 
eral court, was brought on for trial, and determined June 24, 1910, 
resulting in a judgment in favor of the plaintiff in the injunction for 
the sum of $8,000 as the value of his land ; that execution had sub- 
sequently issued to enforce payment, but that no property of defend- 
ant could be found with which to satisfy the execution ; and that de-^ 
fendant refused to pay such judgment. The federal Circuit Court, to" 
which this suit also was removed, decreed the injunction prayed for. 
This appeal is from that decree. 

[1] The first question to be considered is whether the plaintiff has 
been estopped by remaining inactive and without raising objection to 
the defendant's construction of the dam. The answer to this objec- 
tion is plain. The defendant was at the time it entered upon the con- 
struction of the dam and virtually began its trespass upon plaintiff's 
land proceeding in invitum to condemn the land, and this under the 
procedure prescribed by the Idaho statute. Under that procedure, the 
condemner is not entitled to possession prior to the ascertainment of 
.damages by a jury and the payment of such • damages, or a deposit 
with the clerk, except the damages be assessed by commissioners ap- 
pointed by the court for that purpose, and such damages, when so as- 
sessed, are paid to the owner, or, if refused by him, deposited with 
the clerk of the court to abide the result of the action. Thereupon 
the condemner may enter and take possession, but not until then. 
Section 5226, Idaho Revised Codes. Portneuf Irrigating Co. v. Budge, 
16 Idaho, 116, 100 Pac.;i046; Pyle v. Woods, 18 Idaho, 674, 111 Pac. 
746. It is hardly conceivable how the condemner can, while proceed- 
ing in invitum to condemn, the owner resisting the proceeding, estop 
the owner by reason of the latter having made no objection on the 
ground to prosecution of the work, when at the same time the con- 
demner is ignoring the very statute under which it is proceeding. 
Equitable estoppel is not based upon any such principle, and the de- 
fendant could not have so acquired an unimpeachable right to proceed 
with its construction, and thus impair the holdings of the complain- 
ant. It is to be observed that at the time this suit was begun for 
injunction the defendant had prosecuted its action to condemn to judg- 
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ment; and, while refusing to pay the award of compensation, or even 
to deposit the same with the clerk, it is insisting upon a virtual ap- 
propriation of plaintiflE's land, and this, of course, without compensa- 
tion to the owner. 

[2] The judgment entered in the action to condemn is probably ir- 
regular, in tfiat it purports to condemn the land to the uses of the de- 
fendant company. Under the Idaho statute (sections 5223, 5224,- 
5225, Idaho Revised Codes), it was manifestly not intended that such 
a judgment should be entered until tl^e award of compensation had 
been paid, but it was proper to enter a personal judgment for the 
amount of the award rendered by the jury. See Weiser Valley Land' 
& Water Co. v. Ryan and Ryan, 190 Fed. 417, just decided. 

As it pertains to the stipulation, that had served its purpose in the 
action in which it was filed when this suit was begun. It was to con- 
tinue effective until final judgment in the action. The defendant, how- 
ever, insists upon remaining in possession despite the judgment, and 
without responding for the compensation awarded, for which there is 
no warrant of law or equity. 

The decree of the court below should be affirmed, to continue in 
force until the judgment in the action to condemn is satisfied. When 
the judgment is satisfied, the injunction should be discharged; and 
such will be the order of the court. 



WILSON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit August 20, 1911.) 

• No. 295. 

1. Post Office (| 48*) — ^Wrongful Use of Mail&~Sohehe to Defraud— in- 

dictment— Statutes. 

Where an Indictment for the use of the malls in furtherance of a 
scheme to defraud, in descrihing the offense, charged that defendant de- 
vised and Intended to devise a scheme and artifice to defraud divers per- 
sons of their money and property, in and by inducing by false and 
fraudulent representations and pretenses, and by fraudulent artifices 
and devices, such persons to part with their money and property, did 
not, by the use of the words "by false and fraudulent representations 
and pretenses," state an offense solely within Cr. Code (Act March 4, 
1909, c. 321, 35 Stat 1130 [U. S. Comp. St Supp. 1909, p. 1455]) § 215, 
in which the words "by means of false or fraudulent pretenses, repre- 
sentations or promises" are added to tl^e language of Rev. St. § 5480 (U. 
S. Comp. St 1901, p. 3696), prohibiting the use of the post office in fur- 
therance of a scheme to defraud, in force at the time the offenses were 
committed, and the indictment, notwithstanding such words, sufficiently 
stated an offense under section 5480. 

[Ed. Note.— For other cases, see Post O0ice, Cent Dig. §| 66-80; Deo. 
Dig. § 48.*] 

2. Indictment and Information (§ 109*) — Statutory Offenses. 

Where an indictment properly states an offense under a statute in 
force when the offense was committed, the validity of the indictment is 
in no way affected by the fact that it may also be sufficient to state an 
offense under a later statute cari-ying a heavier penalty. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dig. §1 286-288; Dec. Dig. § 109.*] 

•For other cases see same topic ft 8 mumbbii In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Indictment and Invsobmation (| 70*) — Form— Positivenbss— Recitazji. 

An indictment, alleging that at a particular time defendants bad de- 
vised a fraudulent scheme, sufficiently charges that defendants there- 
tofore "did" devise such scheme, and was therefore not defective ai 
pleading the scheme or artifice by way of recital only. 

[Ed. Note. — For other cases, see Indictment and Information, Gent 
Dig. I 192; Dec, Dig. S 70.*] 

4. Post Office (S 48*) — Wbonopui. Ubb of Mails— Scheme to Defbaud— In- 

dictment. 

Where an Indictment for devising a scheme to defraud, to be effected 
through the post office department, charged defendants with devising 
a scheme or artifice to defraud, the fact that it also added the words '*in 
and by inducing by false and fraudulent representations and pretenses" 
persons to part with their money, did nbt limit the government to the 
common-law offense of obtaining money by false pretenses. 

[Ed. Note.— B\)r other cases, see Post Office, Cent r> IS 66-SO; Dec 
Dig. § 48.*] 

5. Post Office (| 35*)— Wbonoful Use ow MAiLa— "ScnEira^TO Defraud.'" 

A scheme to induce persons to purchase stock in a corporation by 
false and fraudulent representations that the money paid would go into 
the corporation's treasury for development purposes, that the officers 
would not sell their shares and believed that they would become of enor- 
mous value, that stock held by officers was nontransferable, that only 
treasury stock was on the market, and that all increases on the selling 
of the stock was Justified by the development of the business, was a 
"scheme and device to defraud" within Rev. St fi 5480 (U. S. Comp. St. 
1901, p. 3696), prohibiting the use of the mails in furtherance of a scheme 
or artifice to defraud, etc. ; the statute being intended broadly to prevent 
the use of the mails to despoil the public, whether such result was in- 
tended to be accomplished by plain falsehoods, or by the most alluring 
and complicated contrivances. 

[Ed. Note. — ^For other cases, see Post Office, Cent Dig. | 65 ; Dec Dig. 
i 35.*] 

6. Post Office (§ 35*) — ^Wronoful Use of Mails— Scheme to Defbattd. 

In a prosecution for wrongful use of the mails, in furtherance of a 
scheme to defraud by the sale of corporate stock by false representa- 
tions, it was not essential that the government allege or prove that the 
stock sold was worth less than the price paid for it and that the pur- 
chasers were, in fact, damaged thereby. 

[Ed. Note.— For other cases, see Post Office, Gent Dig. | 65; Dec. Dig. 
|35.'»] 

T. Post Office (§ 35*) — ^Wrongful Use oe Mails— Scheme to Defbattd. 

Use of the mails in furtherance of a scheme to defraud, by inducing 
the sale of stock in a corporation by false representations, that only 
treasury stock was to be sold, was not rendered innocuous by defendants 
placing an amount equal to the amount of the treasury stock in the cor- 
poration's treasury as a loan. 

[Ed. Note.— F6r other cases, see Post Office, Gent Dig. I 55 ; Dec. Dig. 
I 35.*] 

8. CONSPIBAOT (§ 43*J— To COMMIT OFFENSE— WRONGFUL USE OF MaIL»— 

Scheme to Defraud. 

Where an indictment charged a conspiracy to devise a scheme to de- 
fraud in the sale of corporate stock and to hav^ furthered such scheme 
by opening correspondence through the mail, it sufficiently charged a 
conspiracy to commit an offense against the United States. 
[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. | 48.*1 

•For other cues lee lams topic ft I numbbb in Deo. ft Am. Digi. 1907 to date, ft Rep'r Indexee 
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9. Post Of^Ficc (§ 85*) — Scheiie to Defbaui>— Unlawful Use of Mails. 

A scheme to defraud the public, by inducing them to send money to 
a corporation as the purchase price for Its 'stock, which money the de- 
fendants, as officers of the company, could then embezzle, was none the 
less a public offense and a violation of the laws of the United States be- 
cause it was also a private tort against the corporation. 

[Ed. Note. — For other cases, see Post Office, Gent. Dig. § 55 ; Dec. Dig. 
I 35.*] 

10. Cbiminal Law (§ 150*) — Limitations— Continuing Offenses. 

Where defendants devised a schen^ to defraud, consisting of plans for 
the sale of corporate stock by false representations to be carried out by 
means of correspondence through the post office, the conspiracy was a 
continuing offense, and a prosecution therefor was not barred until three 
years from the last overt act. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 274» 275 ; 
Dec. Dig. § 150.* 

Commencement of period of limitations against prosecutions for con- 
tinuing offenses, see note to 84 C. C. A. 519.] 

U, Indictment and Infobmation (§ 124*) — Parties— Join deb. 

When certain persons combine to perform certain acts, and some of 
them combine with others engaged in totally different acts, though all 
may have a similar general purpose in view, it is improper to join them 
in an indictment for conspiracy. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
§S 327-333 ; Dec. Dig. § 124.*] 

12. Indictment and Information (| 124*)— Join deb— Community of Interest. 

Where there wqs evidence of the original formation of a single joint 
conspiracy among the defendants to sell the stock of a corporation by 
false and fraudulent representations and of an original community of 
interests and general plan in which all the defendants participated, to 
a greater or less degree, they were not improperly joined in an Indict- 
ment because they later formed agencies to sell the stock in different 
parts of the country, though some of the defendants profited ftom one 
agency, some from another, and one from both. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
IS 327-333 ; Dec. Dig. § 124.*] 

13. Criminal Law (§ 444*) — Evidence-^Documentart Evidence— Books of 
Corporation. 

In a prosecution for wrongful use of the mails in furtherance of the 
scheme to defraud in the sale of corporate stock by false representations, 
the books of the corporation, regularly kept in due course of business, 
are admissible on the issue of the financial condition of the corporation, 
without verification of the entries by employes, in the absence of any 
contention that the books were not accurately kept 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. S 1028 ; Dec. 
Dig. S 444.*] 

14. Criminal Law (J 396*) — Evidence— Books of Corporation. 

A person who makes statements concerning the affairs of a corpora- 
tion cannot object when the regular books of the corporation are used 
against him. 

[Ed. Note. — ^For other cases, see Criminal Law, Dec. Dig. § 396.*] 

15. Post Ofiiicb (| 49*) — ^Wrongful Use of Mails— Scheme to Defraud— 
Evidence. 

In a prosecution for using the post office in furtherance of a scheme 
to defraud in the sale of corporate stdck by false and fraudulent repre- 
sentations, evidence Tield sufficient to sustain the conviction of all the 
defendants. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 49.* 

Nonmailable matter, see note to 30 C. C. A. 79.] 

•For other cases see same topic A 8 nxtmbeb in Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Christopher C. Wilson and others were convicted of using the mails 
to effect a scheme to defraud, and they bring error. AflBrmed. 

Writ of error to review a Judgment of the Circuit Court, Southern Dis- 
trict of New York, taken by the defendants, Christopher 0. Wilson, William 
W. Tompkins and Francis X. Butler. 

Said defendants, together with William A. DiboU and George H. Parker, 
were convicted under an indictment charging them, in the first three counts, 
with using the mails to effect a scheme previously devised by them to de- 
fraud, in violation of section 5480 of the Revised Statutes (XT. S. Comp. St 
1901, p. 3696), I and, in the fourth count, with conspiring to commit an offense 
against the United States in violation of section 5440 of the Revised Stat- 
utes (page 3676) ; said offense against the United States forming the basis 
of the conspiracy count being the misuse of the mails in violation of section 
5480. ^ 

The defendants other than DiboU were sentenced to terms of impriso'nment. 
A fine was imposed upon the defendant Dlboll, which was paid. The de- 
fendant Parker has withdrawn from the present writ of error so that it is 
prosecuted — as already stated — by the defendants Wilson, Tompkins and 
Butler alone. 

Arthur M. King, for plaintiff in error Wilson. 
John B. Stanchfield, for plaintiff in error Tompkins. 
W. Bourke Cochran, for plaintiff in error Butler. 
H. A. Wise, U. S. Atty., and G. H. Dorr, Asst. U. S. Atty. (Robert 
Stephenson, of counsel), for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
most material questions presented by the assignments of error are 
these : 

(1) Whether the first three counts of the indictment are based upon 
a statute in force when the alleged offenses were committed ; 

(2) Whether the first three counts set forth the scheme or artifice 
in question otherwise than by way of recital ; 

(3) Whether the averments in these counts limit the charge to 
using the mails to obtain money by false pretenses ; 

(4) Whether it was necessary for the government to show damage 
to persons buying the stocks ; 

(5) Whether the selling of the personal stock was fraudulent; 

(6) Whether the fourth count charges a conspiracy to commit an 
offense against the United States ; 

(7) Whether the conspiracy count is barred by the statute of lim- 
itations ; 

(8) Whether there was a single or two separate conspiracies ; 

(9) Whether error was committed in the admission of documentary 
evidence ; 

1 The contention that the first three counts are based npon section 215 of 
the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. St. 
Supp. 1909, p. 1455]), and not upon Rev. Stats. { 5480, is considered in the 
opinion. 
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(10) Whether the evidence was suflBcient to warrant the conviction 
of all the defendants.* 

[1] The contention of the defendants regarding the first question 
is that the counts charging the misuse of the mails are based upon sec- 
tion 215 of the Criminal Code which went into effect January 1, 1910, 
and not upon section 5480 of the Revised Statutes which was in force 
at the time of the commission of the alleged offenses, and that the 
Criminal Code in relation to such offenses is ex post facto. 

The relevant portions of the statutes in question are printed in the 
footnote^ and from a comparison of them it appears that the Criminal 
Code adds the words, "by means of false or fraudulent pretenses, rep- 
resentations or promises" to the language of section 5480. 

ThC' indictment, in the general description of the offense, charges 
that the defendants "devised and intended to devise a scheme and arti- 
fice to defraud divers persons of their money and property in and by 
inducing by false and fraudulent representations and pretenses, and 
by fraudulent artifices and devices, said persons to part with such 
money and property." 

It is urged that this use by the pleader of certain phrases appearing 
in the Criminal Code and not expressly appearing in the prior statute, 
necessarily establishes that the indictment is based upon the former 
and not upon the latter, and that as the Code increases the penalty and 
was not in force when the offense was committed the indictment based 
upon it is void. 

In our opinion, however, the facts stated in the indictment, as dis- 
tinguished from the general description, clearly disclose a scheme .6r 
artifice to defraud within section 5480, and this would undoubtedly be 

i While the questions stated in the text are regarded as the most impor- 
tant in the case and the opinion is, for that reason, confined to an examin- 
ation of them, it must be understood that the court has examined and con- 
sidered all the other assignments of error which have been urged or relied 
upon by any of the defendants. It is thought to be sufficient to say, in re- 
spect of them, that, in ithe opinion of the court, they disclose no reversible 
error. 

s R. S. I 5480 as amended: "If any person having devised or intending to 
devise any scheme or artifice to defraud, ♦ * ♦ to be effected by either 
opening or intending to open correspondence or communication with any oth- 
er person, whether resident within or outside of the United States, by means 
of the post office establishment of the United States, • ♦ ♦ shall, in and 
for executing such scheme or artifice, or attempting to do so, place any letter 
or packet in any post office of the United States, or take or receive any there- 
from, such person, so misusing the post office establishment, stall be pun- 
ishable by a fine of not more than five thousand dollars, and by imprison- 
ment for not more than eighteen months, or by both such punishments. 
♦ ♦ ♦ »» 

Criminal Code, § 215: "Whoever, having devised or intending to devise 
any scheme or artifice to defraud, or for obtaining money or property by 
means of false or fraudulent pretenses, representations, or promises * * • 
shall, for the purpose of executing such scheme or artifice or attempting so 
to do, place, or cause to be placed, any letter, iwstal card, package, writing, 
circular, pamphlet, or advertisement, whether addressed to any person re- 
siding within or outside the United States, in any post office, or station there- 
of, or street or letter box of the United States, • ♦ • shall be fined not 
more than one thousand dollars, or imprisoned not more than five years or 
both." 
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suflBcient even if the characterization of the offense were inappropri- 
ate. But, in our opinion, the general description in the indictment is 
not an inappropriate description of a "scheme or artifice to defraud" 
under section 5480. We think that a person who induces others by 
"false and fraudulent representations and pretenses" to part with their 
property is guilty of devising "a scheme or artifice to defraud" within 
the meaning of the statute. 

[2] If then the indictment properly state an offense under the stat- 
ute in force when it was committed, its validity is in no way affected 
by the fact that it may also be sufficient to state an otf ense under the 
later statute carrying a heavier penalty. So the indictment being suf- 
ficient under the statute it is immaterial whether the pleader had it or 
the Code in mind when he drew the indictment. Indeed, he may very 
well have had the language of the Code in mind as preserving the pro- 
visions of the statute with the interpretation placed upon them by the 
courts. 

[3] With respect to the second question which we are to consider, 
the defendants contend that the first three counts of the indictment are 
bad because the scheme or artifice is pleaded by way of recital and not 
by direct averment. 

The point of this contention is that the counts in question charge 
that the defendants on a given day had devised a scheme to defraud, 
and it is said that these allegations do not constitute positive averments 
of the commission of the offense of which the fraudulent scheme was 
a necessary part. In our opinion, however, the charge that at a par- 
ticular time the defendants had devised a fraudulent scheme, suf- 
ficiently charges that the defendants theretofore did devise such 
scheme. 

[4] The defendants' contention with respect to the third question 
stated is that the indictment by adding the words "in and by inducing 
by false and fraudulent representations and pretenses" to the express 
language of the statute, limits the charge to the offense of scheming 
to obtain money by false pretenses and of using the mails to that end. 
Based upon this proposition these further contentions are made: 

( 1) That the offense of obtaining money by false pretenses is not 
a "scheme and device" within the statute. 

(2) That if such offense be within the statute, the trial court erred 
in receiving evidence of false pretenses and representations as to the 
future. 

Here again we think that the defendants lay too much stress upon 
the general description of the offense contained in the indictment. 
The particulars of the scheme are stated at length and it appears 
clearly that the defendants are not charged merely with misrepresen- 
tations as to past facts but as to the future as well. But even confin- 
ing ourselves to the general description, we think the government not 
tied down to the common law offense of obtaining money by false pre- 
tenses. The defendants are charged with devising a "scheme and ar- 
tifice to defraud" not only by inducing persons to part with their 
money by false representations but "by fraudulent artifices and de- 
vices." Taking the averments together we think that a "scheme and 
artifice" within the meaning of the statute is averred. 
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[5] Notwithstanding the argument of the defendants we have no 
doubt that a scheme to induce persons to purchase stock in a corpora- 
tion by false and fraudulent representations that the money paid for 
it would go into the treasury of the corporation for development pur- 
poses ; that the officers of the corporation would not sell their shares 
and believed that they would become of enormous value; that stock 
held by officers was nontransferable ; that only treasury stock was on 
the market, and that all increases in the selling price of the stock were 
justified by the development of the business, is a "scheme and device 
to defraud" within the meaning of the statute. We cannot accept the 
defendants' contention that the mails are open for the dissemination 
of "plain, blunt, customary misstatements." On the contrary, we 
think that the purpose of the statute was the broad one of preventing 
the use of the mails to despoil the public, whether such result was in- 
tended to be accomplished by means of plain falsehoods, or by the most 
glittering, alluring and complicated contrivances. 

In Dgrland v. United States, 161 U. S. 313, 16 Sup. Ct. 511 (40 L. 
Ed. 709), the Supreme Court of the United States said: 

"But beyond the letter of the statute Is the evil sought to be remedied, 
which is also significant in determining the meaning. It is common knowl- 
edge that nothing is more alluring than the expectation of receiving large 
returns on small investments. Eagerness to take the chances of large gains 
lies at the foundation of aU lottery schemes, and, even when the matter of 
chance is eliminated, any scheme or plan which holds out the prospect of 
receiving more than is parted with appeals to the cupidity of all. 

*'In the light of this the statute must be read, and so read it includes every 
thing designed to defraud by the representations as to the past or present. 
or suggestions and promises as to the future. 

"It was with the purpose of protecting the public against all such inten- 
tional efforts to despoil, and to prevent the post office from being used to 
carry them Into effect, that this statute was passed; and it would strip it 
of value to confine it to such cases as disclose an actual misrepresentation 
as to some existing fact, and exclude those in. which is only the allurement 
of a specious and glittering promise." 

[8] The defendants' contention in respect of the fourth question 
stated is that it does not appear from the indictment or proof that the 
stock which the defendants sold was worth less than the price paid for 
it and consequently, that an essential element of the offense charged, 
i. e., damage, was not established. 

It is not necessary to determine in this case whether actual injury 
is an essential element of a civil action for fraud. There are some 
cases which hold that even in such an action a party is entitled to the 
benefit of the terms of the fraudulent contract and that the measure 
of damage is the difference between the real value of the property pur- 
chased and the value which it is represented to have. On the other 
hand it is held in other cases — and much more logically — that an ac- 
tion of fraud is in disaffirmance of the fraudulent contract and that a 
party can only recover according to the extent of his injury, viz., the 
difference between the value of that which he paid and that which he 
received. 

But whatever may be the rule in civil cases, we are satisfied that 
damage is not made. an essential element of the federal statutory of- 
190 F.— 28 
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fense of using the mails to execute a scheme or artifice to defraud. 
We are of the opinion that a scheme or artifice is established by proof 
of false and fraudulent misrepresentations by which a person's right 
of open and fair dealing is invaded; that having shown that the de- 
fendants used false and fraudulent means to induce persons to part 
with their property and to purchase stock which was not of the value 
represented, the government was not required to go further and prove 
either the existence or extent of damage to the purchasers. 

Any other construction of the statute would deprive it of all force 
in dealing with fraudulent schemes in the guise of legitimate corporate 
enterprises and would place a premium on lies and deceit. It would 
only be necessary to deal in a stock of uncertain value, e. g., of a cor- 
poration owning patent rights, and all the false and fraudulent state- 
ments imaginable could be made with impunity and the mails be used 
to prey upon the public. Purchasers would not obtain that which they 
were promised ; their mopey would be obtained by false and fraudu- 
lent representations, but in how many cases could the government 
show that they failed to get their money's worth? How could the 
real value of such shares be established? 

In Kellogg V. United States, 126 Fed. 323, 326, 61 C. C. A. 229, 
232, this court said of the statute now under consideration: 

"Since Congress did not make tbe benefit of the wrongdoer an element, 
it would seem to be Judicial legislation for the courts to require such benefit 
to be alleged and proved." 

As a corollary to this conclusion we think it follows that damage 
to purchasers from which benefit to the wrongdoer would result, is 
likewise not necessary to be alleged and proved. 

In Horn v. United States, 182 Fed. 727, 105 C. C. A. 169, the Cir- 
cuit Court of Appeals for the Eighth Circuit stated the essential ele- 
ments of an indictment under section 5480 without including dam- 
age, and with respect to the allegation of the indictment concerning 
the value of the stocks which the fraudulent scheme was devised to 
sell, said: 

"It is sufl[iciently alleged that the stock of the mining company was not of 
the value that the defendants were to falsely represent it to be." 

In so far as Miller v. United States, 174 Fed. 35, 98 C. C. A. 21, is 
in conflict with the conclusions stated, we are unable to follow it. 

[7] With respect to the fifth question, it is contended that there 
was no fraud in the sale by the defendants Wilson and Tompkins of 
the stock belonging to them personally notwithstanding the represen- 
tations that only treasury stock was to be sold provided they put the 
proceeds of such sale into the treasury of the corporation even if they 
did so by loans. In our opinion, however, there is a material differ- 
ence, directly affecting purchasers of shares, between the financial 
condition of a corporation which has, for example, $100,000 in its 
treasury as the result of sales of its treasury stock and that of a cor- 
poration whose treasury stock is unsold but which has obtained $100,- 
000 by borrowing from its oflScers. 

[8] The gist of the contention of the defendants with respect to the 
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sixth question which we have- stated is that the conspiracy count does 
not charge a conspiracy to commit any offense against the United 
States but only charges a conspiracy to devise a fraudulent scheme or 
artifice in contravention of state laws. It is urged that devising a 
scheme to defraud in and of itself is not forbidden by any statute of 
the United States and the fact that the conspirators may have in- 
tended to use the mails as a part of their scheme was merely an in- 
cident of the scheme and insufficient to bring the conspiracy within 
the federal statute. 

[9] In our opinion, however, the count sufficiently charges a con- 
spiracy to commit an offense against the United States when it charges 
a conspiracy to devise a scheme to defraud and to execute such scheme 
by opening correspondence through the mails. We think that persons 
conspire to commit an offense against the United States when they 
conspire to commit an offense which can be carried into effect only 
by violating the laws of the United States. We also think without 
foundation the contention of the defendants that the offense which the 
indictment alleges that they conspired to effectuate was not a crime 
or a fraud upon the public but a private tort against the United Wire- 
less Company, Undoubtedly embezzlement from the corporation 
would not, in and of itself, constitute a scheme to defraud the public 
by the use of the mails. But a scheme to defraud the public by in- 
ducing them to send money to the corporation which the defendants 
could then embezzle would be rendered none the less a public offense 
by the intervention of the corporate entity. 

[10] The defendants' contention with, respect to the seventh ques- 
tion which we are to consider is that the conspiracy charge is barred 
by the statute of limitations. 

The indictment fixes the date of the conspiracy as December 8, 
1908, which was within three years of the filing of the indictment. 
It seems to be conceded, however, that the date of the original agree-^ 
ment, the meeting of the minds of defendants, was more than three' 
years before the indictment and that if the date of such agreement can 
be treated as the date of the conspiracy, it was barred by the statute 
of limitations. It is also practically conceded, in view of the decision 
of the Supreme Court in United States v. Kissel, 218 U. S. 601, 31 
Sup. Ct. 124, 54 L. Ed. 1168, that if the conspiracy were a continuing 
one it was not barred bv the statute because its operation continued at 
least up to the date specified in the indictment. 

In our opinion the averments of the indictment with respect to the 
nature of the conspiracy as well as the proof itself show that it was 
necessarily a continuous one. In the language of Mr. Justice Holmes 
in the Kissel Case, "A conspiracy is a partnership in criminal pur- 
poses." Such a complex and far-reaching partnership as that de- 
scribed in the indictment requires continuance of operation to ac- 
complish its object and continues until such purposes are accomplished 
or the partnership abandoned. 

We are unable to appreciate the distinction between a conspiracy to 
close a factory so that it will not be a competitor of the conspirators 
— ^as in the Kissel Case — and a conspiracy to dispose of a large amount 
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of stock to whomever may be induced to buy, which necessarily con- 
templates a continuance of selling until the amount of stock con- 
trolled by the conspirators shall be sold. If in the one case the con- 
spiracy continues "fresh every day" until the factory is permitted to 
open, it seems clear, in the other case, that it continues until the con- 
spirators cease disposing of the stock or give up the scheme. 

It is also urged that the Kissel decision is inapplicable because the 
present indictment does not contain in express terms a continuando. 
As just pointed out, however, we think that the averment^ of the 
indictment with respect of the nature of the conspiracy necessarily in- 
volved the allegation that the conspiracy was a continuous one and 
were equivalent to an express allegation that it had continuance iu 
time. 

With respect to the eighth question before us the defendant Butler 
especially urges that the proof offered to support the indictment es- 
tablishes not one conspiracy but two, and that with one of them said 
defendant had no connection. 

[11] We do not question the correctness of the proposition stated 
in behalf of said defendant that when certain persons combine to 
perform certain acts and some of them combine with others engaged 
in • totally different acts, though all may have a similar general 
purpose in view, it is error to join them in an indictment. Apply- 
ing this principle in the present case, if the proof failed to show co- 
operation or concerted action among the defendants prior to the for- 
mation of the New York Selling Agency and the Western Selling 
Agency, we think there would be much ground for contending that 
neither the presence of the defendant Wilson in both agencies nor the 
common object of selling the stock of the United Wireless Company 
was sufficient to show a single conspiracy. [12] But we think that 
there was evidence to warrant the jury in going back of the agency 
agreements in finding a single general conspiracy among the defend- 
ants to sell United Wireless stock; an original community of inter- 
est. And if there were an original general plan in which all the 
defendants participated — some in greater and some in less degree — 
it was not, in our opinion, split up into separate conspiracies by the 
later formation of the agencies to sell the stock in different parts of 
the country even though some of the defendants profited from one 
agency and some from the other, and the defendant Wilson from both. 

[13] The next question is whether error was committed in the ad- 
mission of documentary evidence. 

For the purpose of showing the sales of personal stock by the de- 
fendants in the face of representations that no personal stock was 
being sold and that the only stock being sold was treasury stock of 
the United Wireless Company, the government was permitted to in- 
troduce the stock books of that corporation together with tabulations 
based thereon.* 

* Certain other books and reports were also Introduced In evidence, bnt 
we think their admission governed by the same general principles as the 
stock books and they are not separately considered. 
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The defendants contend that the admission of these books was a 
violation : 

(1) Of their constitutional right granted by the sixth amendment 
to be confronted with the witnesses against them ; 

(2) Of the rule against hearsay testimony. 

Without passing upon the question. whether 'a strict adherence to 
the constitutional provision required all the persons who made the 
entries in the books to be called as witnesses or whether the testimony 
was of such nature as to constitute a recognized exception to the rule, 
it is sufficient to say that we think the defendants waived their con- 
stitutional privilege if it existed.- 

No point was made that the witnesses who made the entries were 
not called. The accuracy of the books was not questioned. The only 
ground of objection was that the defendants were not responsible for 
books which they did not keep; "in other words, that these people 
are not chargeable in a criminal litigation with entries in the books 
to the making of which they are not shown to have been parties." 

The question then resolves itself into the inquiry whether the rule 
against hearsay testimony operates against the admission of the books 
or whether the trial court was right in overruling the objection made 
by the defendants as just stated. Manifestly the testimony was rele- 
vant and material. As the defendants themselves say, it went to the 
very heart of the case. Manifestly also the stock books would be con- 
sidered to furnish the very best history of its shares in any business 
matter or transaction in commercial life. Regular entries, such as 
books of this nature contain, afford the basis of undertakings of the 
greatest magnitude and it would be a rare case where investor or man 
of business would call for the verification of entries by employes, 
which verification could ordinarily be obtained only with much diffi- 
culty. 

In our opinion these considerations should have great weight in a 
court of law although we do not feel called upon in the present case 
to state any broader exception to the hearsay rule than the necessities 
of the case require. It is suflBcient now to say that we think in any 
case, civil or criminal, where the question presented is whether state- 
ments made by a party relating to, or involving an inquiry into, the 
history or transfers of the shares of a corporation or representations 
concerning the financial condition of a corporation are true or false, 
and no contention is made that the books of the corporation have not 
been accurately kept, that such books — the stock books and other books 
— regularly kept in due course of business should be received in evi- 
dence in proof of the statements they contain. It would be practi- 
cally impossible to establish the truth or falsity of the statements or 
representations in any other way. If possible it would involve — ^tak- 
ing the stock books for example — a lamentable waste of time serving 
no useful purpose, to establish the actual signatures in hundreds of 
cases where no one suggests that any signature is a forgery. [14] 
Moreover, a person who makes statements concerning the condition 
or affairs of a corporation is not in a position to object when the 
regular books of tne corporation are used against him. If he be 
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an officer of the corporation and make such representations he should 
certainly be bound by the books and if he be a stranger and make 
statements without knowledge he cannot complain. We think that the 
rulings of the trial court upon the documentary evidence were correct. 

[15] The final question to be considered is whether the evidence 
was suiBcient to warrant the conviction of the different defendants. 

It is apparent from an examination of the record that the defend- 
ant Wilson was the master mind in the scheme for the exploitation 
of the United Wireless Company and it is not seriously contended 
in his behalf that there was not sufficient evidence of his guilt upon all 
the counts to go to the jury. 

The defendants Tompkins and Butler stand in a different position. 
They were undoubtedly under the domination of the defendant Wil- 
son. They took comparatively minor parts in the general plan. If 
the government were required to establish the scheme to defraud or 
the existence of the conspiracy by testimony limited to the acts of 
these particular defendants, it would undoubtedly fail. But such 
would be the result in the case of any complex scheme participated 
in by a number of persons if it were sought to hold one of the less 
conspicuous participants by proof confined to its own acts. In every 
such case the existence of the conspiracy must necessarily be shown 
by general evidence and the vital question then is whether the par- 
ticular defendant actually took part in it. And in view of the fact 
that the sentences imposed upon these defendants might have been 
imposed for conviction under the conspiracy count alone, it seems 
only necessary to consider that question here. 

Moreover, in considering the testimony concerning these defendants, 
it must be borne in mind that combinations and conspiracies are seldom 
to be proved by formal agreements. All the facts and circumstances 
must be considered .and the acts of the particular defendants must be 
looked at with reference to them. Moreover, the question is not what 
view this court would take of the testimony but what view the jury had 
the right to take of it. The judgment cannot be reversed unless the 
evidence were such that the trial court erred in submitting the question 
of the guilt of these defendants to the jury. 

We have carefully considered the testimony concerning the defend- 
ant Tompkins, although we think that no useful purpose would be 
served by reviewing it in detail. It is sufficient to say that in view 
of the connection of this defendant with the prior De Forest Com- 
pany and of his continuous connection with the United Wireless Com- 
pany in various capacities as well as of his participation in the selling 
agency agreement and of his other acts as disclosed by the record, we 
think that there was evidence to warrant the jury in finding his guilty 
knowledge of, and participation in, the conspiracy and scheme to de- 
fraud. 

So, we have carefully considered the testimony concerning the de- 
fendant Butler. We were impressed upon the argument wfth a doubt 
whether there was sufficient evidence to go to the jury connecting 
him with the conspiracy, but an examination of the record convinces 
us that the trial court was right in submitting to the jury the question 
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of his giiilt. His long association with the old De Forest Company 
and the persons in charge of it, his subsequent connection with the 
Wireless Company, his participation in the selling agency contracts, 
his attendance at a stockholders* meeting, where questionable resolu- 
tions were passed, and the various matters which the testimony shows 
were brought to his notice, justified, in our opinion, the action of the 
court. We are satisfied that something more than the relation of at- 
torney and client existed between this defendant and the Wireless 
Company and its promoters and that the evidence was such as to war- 
rant the jury in finding his participation in the conspiracy. 

With respect to both the defendants Tompkins and Butler, there 
was one item of evidence — ^the agency agreement in which they both 
participated — which, in and of itself, was most suspicious and fur- 
nished some ground at least for the jury to draw the inference of 
guilty knowledge. The commission of 50 per cent, for the sale of 
United Wireless stock was most remarkable. A court may almost 
take judicial notice of the fact that the stock of a corporation selling 
for twice its par value does not require the t)ayment of such a com- 
mission to dispose of it. If it does, the selling price must be alto- 
gether artificial. The inference must be either that the company is 
fraudulent if the commission is not excessive or that the commission 
is fraudulent if the company is what it purports to be. 

For these reasons, we reach the conclusion that no error was com- 
mitted in the trial of the three defendants. Moreover, after an ex- 
amination of the evidence, we think that their conviction was right: 
While their original purpose may have been legitimate, while they 
may have believed in the future of wireless telegraphy, we are satis- 
fied that they deliberately entered into a scheme to take advantage of 
the public interest in a great and meritorious invention to sell to the 
public thousands of shares of stock which they knew to be practically 
worthless. They could accomplish their objects only through the use 
of the mails, and through the use of the mails has come their condem- 
nation under a federal statute. But the judgment will not serve the 
purpose it ought to serve if it be regarded merely as inflicting punish- 
ment on these defendants. It should reach far beyond them and serve 
as a warning to that vast crowd of speculators, promoters, gamblers 
and adventurers who pose as men of business and affairs and carry 
on their operations in the borderland between legitimate undertakings 
and criminal schemes. It ought to bring home to their understanding 
that the misappropriation of other peoples' moneys is not distin- 
guished from larceny by designating the process a great corporate 
enterprise; that inducing hundreds of men and women to part with 
hundreds of thousands of dollars for worthless securities calls for con- 
demnation just as much as cheating in the sale of a single musical in- 
strument or photograph album; that after all there is no merit in 
wholesale knavery over cheap tricks or in gilded devices over bare- 
faced swindles, and, furthermore, that neither swindlers of high de- 
gree nor cheats of low station can employ with impunity the mails of 
the United States in aid of their fraudulent schemes. 

The judgment of the Circuit Court is affirmed. 
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BELSBA et al. v. TINDALL et a1. 

(Circuit Court of Appeals, Ninth Circuit September 5, 1911.) 

No. 1,849 

1. Tbiai« (J 296*) — ^Instructions— Burden of. Proof. 

Where defendants, in addition to a denial of material allegations of 
the complaint, pleaded an estoppel, it was not error for the court to 
charge generally that the burden of proof rested on plaintiffs, and that, 
to entitle them to recover, they must establish every material allegation 
of the complaint by a preponderance of the evidence, where further along 
in the charge the Jury were told that the burden rested on defendants 
to prove by a preponderance of the evidence the affirmative matter 
pleaded. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. fi 705-713; Dec. 
Dig. § 296.*] 

2. Mines and Minerals (S 68*) — ^Leases. 

In an action of ejectment by the owners of a placer mining claim 
against the lessees, evidence that, after the commencement of the ac- 
tion, defendants continued to work the claim for more than a year, 
from time to time washing the gold from the dumps of gravel hoisted 
therefrom, and that plaintiffs visited and inspected the workings during 
such time, and received and receipted for the share of the gold reserved 
by the lease as royalty without objection, was sufficient to warrant the 
submission to the jury of the defense of estoppel pleaded by defendants 
to a claim for damages for such working set up in an amended complaint. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 68.*] 
8. Mines and Minerals (S 68*) — Leasb—Breach. 

The question whether lessees of a placer mining claim worked it "mine- 
fashion" as required by the lease held properly submitted to the jury 
under the evidence in an action of ejectment by the lessors, based on an 
alleged failure to do the work in accordance with the terms of the lease. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 68.*] 
4. Mines and Minerals (8 68*) — ^Mining Lease— Construction— "Pay 
Dirt." 

The term "pay dirt," as used In a placer mining lease, requiring the 
lessees to remove all "pay dirt as low as 2 cents per pan," held properly 
construed by the court in the light of all the surrounding circumstances 
and conditions pertaining to the working of the claim as not meaning all 
dirt in the mine averaging two cents per pan, but all such that it would 
pay to mine by the use of minerlike methods. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 68.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action at law by John Belsea and W. P. Beardsley against Edward 
Tindall and William C. Finn. Judgment for defendants, and plain- 
tiffs bring error. Affirmed. 

Action in ejectment to recover possession of a placer mining claim described 
as claim No. 2, above discovery on Ester creek, in the Fairbanks mining dis- 
trict, territory of Alaska, and for damages for the alleged wrongful withhold- 
ing of such possession. 

On July 7, 1906, the plaintiffs in error, John Belsea and W. P. Beardsley, 
who were then doing business in Alaska under the firm name and style of 
the Eagle Mining Company, leased to C G. Finger and Edward Tindall the 
placer mining claim described as mining claim No. 2, above discovery on Ester 

•For other cases mo same topic & S numbeb In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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oreek, in the Fairbanks mining district in Alaska. The lease was for a term 
of a little more than three years, terminating at noon on the 1st day of Sep- 
tember, 1909, unless sooner forfeited or determined bj the violation of any 
of the covenants of the lease by the lessees. 

The covenants of th^ lease material to the present controversy were, on the 
part of the lessees: 

"(1) To enter upon said above-described mining property at once, to work 
the same mine-fashion starting and lower line working same with a straight 
face at least 100 ft. wide or more if required to get all pay dirt as low as 2 
cts. per pan, in other words, to good and economical mining so as to take out 
the greatest amount of mineral with due regard to the development and pres- 
ervation of the same as a workable mine and to the special covenants herein- 
after reserved. ♦ ♦ ♦ 

"(3) To allow said parties of the first part or their agent from time to time 
to enter upon and into all parts of said mining premises for purposes of in- 
spection. ♦ ♦ ♦ 

**(5) No clean-ups to be made without party or parties of the first part 
or their agent being personally present. All gold dust to be well cleaned. 

"(6) To pay as royalty to the said parties of the first part forty per cent. 
(40%) of all gold and other precious mineral taken from said ground such pay- 
ments to be evidenced by receipts at the office of the Eagle Mining Ck). on 
claim No. 3, above Ester creek, Fairbanks mining district, district of Alas- 
ka. ♦♦ ♦ 

"(8) ♦ ♦ ♦ That upon violation of any covenant or covenant or cove- 
nants hereinbefore reserved the term of this lease shall at the option of 
the parties of the first part expire and the same and said premises with the 
appurtenances shall become forfeited to said parties of the first part and 
said parties of the first part or their agent may thereupon after demand 
of possession in writing enter upon said premises and dispossess all per- 
sons occupying the same with or without process of law or at the option of 
said parties of the first part said parties of the second part and all persons 
found in occupation may be proceeded against as guilty of unlawful de- 
tainer." 

In the summer of 1907 (the exact date is not stated) this lease was ex- 
tended by the lessors one year, or until September 1, 1910. After this 
extension and after September 14, 1907, Flnper sold all his Interest in the 
lease to William O. Finn. Thereafter Edward Tlndall and William C. Finn, 
the defendants in error, were- the owners of the entire leasehold estate in 
the claim. On February 19, 1908. Beardsley and Belsea notified Tlndall, 
Finn, and Finger of a forfeiture of the lease on the ground that the defend- 
ants had failed to work the claim in accordance with the terms of the lease. 
On February 24, 1908, Beardsley and Belsea commenced the present suit in 
ejectment against Tindall, Finn, and Finger for the recovery of the posses- 
sion of the claim. 

In the second amended and supplemental complaint filed October 8, 1909, 
it is charged that after the execution of the lease, and prior to the commence- 
ment of the action, the defendants had violated its conditions and covenants 
by failing* and refusing to work the premises in mine fashion; that com- 
mencing from the lower line of the claim the defendants did not work the 
same with a straight face at least 100 feet wide; that they left pay dirt 
on each side of the portion of the ground mined by them of the value of 
more than two cents to the pan for an average thickness of not less than 
fhe thickness of the pay streak ; that they left a portion of the pay streak 
unmined for the entire width of the same; that they did not carry on said 
mining in a good or minerlike manner; that they did not take out the 
largest amount of mineral with due or any regard to the development of the 
same as a workable mine; that they left a large pillar of pay dirt of the 
value of more than two cents to the pan running across the entire pay 
streak, of an average thickness up and down stream of not less than about 
30 feet; that they left good and valuable pay dirt of a value of more than 
two cents to the pan on each side of that portion mined by them, although 
requested and required by plaintiffs to take out and mine aU of said pay 
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dirt; and that said defendants and each of them, although required so to 
do by plaintiffs, refused to work up the claim with a straight face, and with 
a face ndt less than 100 feet in width, and as much wider as would be nee- 
essaiy to take out all pay dirt having a value of two cents to the pan, 
contrary to the express provisions of the lease, and contrary to the work- 
ing of said mine in a good, minerlike fashion ; that between the dates men- 
tioned, and especially between the 1st day of October, 1907, and February 
19, 1908, defendants had failed, neglected, and refused to work and mine 
the said property in an economical and minerlike way, and had failed, neg- 
lected, and refused to mine and work said mine with a straight face of a 
width of 100 feet, and had failed, neglected, and refused to mine and take 
out large* portions of the pay dirt of a value of more than two cents to the 
pan, but had wrongfully and willfully worked and mined the property in 
a wasteful, extravagant, and destructive manner, gouging out the richest 
part of the pay streak, and butchering the claim in such manner that a large 
portion of the gold therein would be and was wasted and lost to the plain- 
tiffs. It is alleged that plaintiffs dissolved their partnership on February 
9, 1908, and thereupon Belsea conveyed to Beardsley the upper 75 feet of 
the claim, and Beardsley assigned to Belsea all of his right, title, and in- 
terest in the claim for damages against the defendants, and that Belsea 
had become the owner of such claim for damages. It is alleged that on 
February 19, 1908, plaintiffs declared a forfeiture of the lease, and that de- 
feiidants Tindall and Finn were notified of such declaration. 

A second cause of action is alleged in which it is charged, substantially as 
in the first cause of action, that since the commencement of the action and 
the service of summons defendants have continued to carry on mining opera- 
tions upon said claim contrary to the rights of the plaintiffs; that since 
the commencement of the action such mining operations on the part of the 
defendants Tindall and Finn have been in violation of the terms of the 
lease; that large quantities of pay dirt or gravel had been left behind un- 
mined; that on May 15, 1909, the defendants ceased mining said ground 
in the underground workings thereof, and thereupon turned large quanti- 
ties of water into the underground workings of said claim, thus preventing 
said plaintiffs or either of them from entering the underground workings 
of safd claim, and testing the value of the ground left by the defendants, 
and thereby preventing the plaintiffs from proving the damages sustained 
by them. Belsea demands judgment for the possession of the claim, except 
the upper 75 feet. Beardsley demands judgment for the possession of the 
latter portion of the mine. Belsea also demands judgment for damages in 
the sum of $1,000 for the withholding of the premises prior to the com- 
mencement of the action, and for $24,000 for the withholding of the premises 
since the commencement of the action. 

To this complaint the defendants Tindall and Finn filed their answer on 
October 12, 1909, admitting the ownership of the claim by the plaintiffs and 
its lease to the defendants as alleged in the complaint, bdt denied the al- 
legations of the complaint charging that the defendants had not worked 
the claim in accordance with the terms of the lease, and for an affirmative 
defense the answer alleged, in substance, that the defendants Tindall and 
Finn were the owners of the leasehold estate, and were in actual posses- 
sion of the property and mining thereon with a large and expensive plant 
of machinery, and with a large force of men, and were then and had been 
at all times continuously actually engaged in mining the same in compli- 
ance with the terms bf the lease, except when restrained therefrom by the 
order of the court made in the case on May 22, 1909; that on that date 
an order of injunction was made and signed by the court restraining the 
defendants and their employ^ from mining said ground pending the action, 
and that ever since that date the defendants have been restrained and en- 
joined from working and mining thereon; that, as soon as the court will 
permit, the defendants would Immediately and in good faith continue to pros- 
pect and search for pay and gold-bearing gravels therein, and would dig. 
work, mine, hoist, and pile the said pay and gold-bearing gravels on the sur- 
face of the ground, and especially would and had at all times intended to 
dig, excavate, and hoist, pile, and clean up the partition or pillar between ' 
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the first old works or block No. 1 on the lower end of the claim and the next 
block above, and all other ground then unmined and so complained of by the 
plaintiff Belsea. ' 

The defendants alleged that It was their Intent and purpose, and they 
had the financial ability, to work said claim continuously until all the pay 
dirt therein of the value of two cents to the pan was worked out« and this 
they could do before the expiration of the lease on September 1, 1910. The 
defendants alleged the particulars concerning the working of the mine, the 
presence of the plaintiff Belsea, and his attorney in fact and agent, W. 0. 
Harp, during defendants* mining operations, the acceptance by the plain- 
tiff of his royalty of 40 per cent. Upon the proceeds of such continued oper- 
tions, the fact that plaintiffs stood by in silence and without objection dur- 
ing the winter ^f 1908-1909, and saw the defendants work and mine the 
ground and excavate from the underground workings thereof gold-bearing 
gravel, and deposit and pile up this gravel on the surface in two large and 
valuable dumps ready for washing and cleaning up, and the separation of 
the gold therefrom ; that these two dumps contained on April 27, 1909, gold 
of the value of ?100,000; that Immediately after May 8, 1909, defendants 
began to sluice and wash up the same, and between the first day of sluicing 
and the 226. day of May the defendants washed up and cleaned out of these 
two dumps then on the surface of the claim gold and gold dust of the value 
of $39,445, and on the 13th, 16th, 19th, and 21st days of May, 1909, defend- 
ants paid to the plaintiff Belsea 40 per cent of the gross amount thereof 
under the terms of the lease, to wit, the sum of $15,776.20; that said pay- 
ments were In full and so received by Belsea; that thereafter and at the 
time of filing the answer on October 12, 1909, the remainder of the two 
dumps on the surface contained more than $50,000 in gold; that the de- 
fendants were the owners and entitled under the lease to 60 per cent, of that 
amount, or $30,000, which defendants alleged that plaintiff was seeking to 
convert to his own use. 

Plaintiffs' reply denied in the main the affirmative matter alleged in de- 
fendants' answer. Plaintiffs* two causes of action were: First, a violation 
of the terms of the lease on the part of the defendants by reason of their 
alleged failure to work the ground in the manner provided for in the lease, 
and upon which alleged failure a notice of forfeiture was served upon the 
defendants on February 19, 1908. For this cause of action, plaintiffs de- 
manded judgment for the possession of the property and damages for the 
wrongful withholding of the same in the sum of $1,000. The second amended 
and supplemental complaint filed on October 8, 1909, alleged an additional 
or second cause of action, upon which plaintiffs demanded judgment for 
$24,000 in damages fpr the wrongful withholding of the premises and for 
a continuing violation of the terms of the lease after notice of forfeiture 
and after the commencement of the action. 

It appears from the evidence that the claim in question is a placer claim 
about 1,000 feet in length, extending along Ester creek. The width of the 
claim is about 900 feet. The bedrock under the claim Is from 30 to 40 feet 
beneath the surface. On this bedrock is a deposit of gravel containing gold, 
extending lengthwise of the claim. The width of the deposit varies from 
100 to 200 feet. Along Its center or channel it is from 3^ to 4 feet deep, 
but the depth gradually diminished in the direction of the sides until the 
gravel ceases altogether. To reach this gravel deposit the defendants sunk 
shafts from the surface to the bedrock, a distance, as before stated, of 
from 30 to 40 feet The sliafts were sunk to a convenient point on the bed- 
rock for the convenient and economical removal of the gravel. This ap- 
pears to have been somewhere near the c^ter of the deposit crosswise. 
From the bottom of the shaft the defendants ran tunnels across the de- 
posit through which the pay gravel was removed to the shaft and hoisted 
to the surface and placed In dumps for washing at the appropriate season. 
Not all the gravel was pay gravel. Generally the gold In the gravel dimin- 
ished in value in the direction of the sides. It was accordingly provided in 
tbe lease that the "pay dirt** to be removed by the defendants was to pay at 
least two cents per pan. If the pay was below that amount, the defendants 
were not required to remove the gravel. 
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The defendants In this case sunk eight different shafts to the bedrock 
at convenient points along the length of the claim, and through these shafts 
hoisted the •*pay dirt" or gravel to the surface. The ground worked through 
a shaft was designated as a block, with a number corresponding to the num- 
ber of the shaft through which the block was worked. It appears that be- 
tween blocks 1 and 2 the defendants did not remove all the pay gravel, but 
left a section extending across the block which they claim they left as a bulk- 
head to keep out the water of Ester creek, but which they proposed to remove 
before they left the mine. The plaintiffs claim that under the terms of the 
lease this deposit should have been removed while the work in that locality 
was in progress. This was the commencement of the controversy between 
the parties. It Is claimed, further, by the plaintiffs that the defendants in 
working the mine left quantities of pay gravel around the shafts. These 
deposits were designated as pillars in the testimony. It is- also claimed by 
the plaintiffs that the defendants, left pay gravel on the sides, and that the 
leaving of these various deposits was a violation of the terms of the lease. 
The defendants claim that they would have worked out all the pay gravel 
in the mine during the term of their lease had they not been prevented by 
the injunction obtained by plaintiffs. The case was tried before a court and 
Jury, and resulted in a verdict in favor of the defendants. From the judg- 
ment entered on this verdict, the case is brought here by the plaintiffs on 
a writ of error. 

Stevens, Roth & Dignan, Campbell, Metson, Drew, Oatman & Mac- 
kenzie, and E. H. Ryan, for plaintiffs in error. 
James Wickersham, for defendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
question in the court below was whether the defendants had worked 
the claim in accordance with the terms of the lease. The lease pro- 
vided certain specific directions for working the claim, and the ques- 
tion was whether these directions had been' followed by the lessees. 
The lease required that the lessees should "work the claim mine fash- 
ion, starting and lower line working the same with a straight face, at 
least one hundred feet wide, or more if required, to get all pay dirt 
as low as two cents per pan." To make these instructions more certain 
and definite the lease stated them. "In other words," that is to say, 
the lessees were required "to good and economical mining so far as to 
take out the greatest amount of mineral with due regard to the devel- 
opment and preservation of the same as a workable mine." 

[1] Whether the defendants worked the mine in accordance with 
these directions the evidence was conflicting. It was therefore a ques- 
tion of fact for the jury to determine upon the weight of evidence un- 
der appropriate instructions by the court. The errors assigned relate 
to these instructions. The court instructed the jury fully as to the 
issues involved in the case as set forth in the plaintiffs' complaint, the 
defendants' answer, and plaintiffs' reply, and in an orderly way gave 
the usual instruction that the burden of proof was upon the plain- 
tiffs, and that it was incumbent upon them to establish all the material 
allegations of their complaint by the weight or preponderance of the 
evidence. The jury were instructed that, unless they found and be- 
lieved from all the evidence in the case that the plaintiffs h$d sus- 
tained the material allegations of their complaint by the weight or 
preponderance of the evidence, it could not find in plaintiffs' favor^ 
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and the verdict should be for the defendants; and if the jury should 
find and believe from the evidence that the evidence did not prepon- 
derate in favor of either of the parties, but was equally balanced, then 
it should find for the defendants. 

It is objected to this instruction that it leaves out of consideration 
entirely the question of estoppel, aflfirmatively pleaded by the defend- 
ants, and upon which defendants relied, and the burden of proof of 
which was upon the defendants. The objection cannot be sustained for 
the reason that in the instruction complained of the court was refer- 
ring to the evidence required to sustain plaintiffs' complaint. When 
the court reached an appropriate place ia its instructions in referring 
to the defendants' affirmative defense, the court gave the required in- 
struction, and gave it in a way so as to avoid confusion and mistake 
as to its proper relation to the issue involved. The court in this part 
of its instruction again referred to the fact that the burden of proof 
in the case as in* all civil <ases was upon the plaintiffs ; that the plain- 
tiffs must establish all the material allegations of their complaint by a 
fair preponderance of the evidence. "Biit," said the court, *'when 
that is once done to your satisfaction, in order for the defendants to 
overcome the right of the plaintiffs to prevail by reason of any affirm- 
ative defensive matter set up in their answer, it then becomes neces- 
sary for the defendants to prove such affirmative matters by the weight 
or preponderance of the evidence." To this instruction there was no 
objection, as, indeed, there could be none. It is a clear statement 
of the rule relating to evidence given in support of an affirmative de- 
fense, and its omission from that part of the instruction relating to 
the plaintiffs' case as set forth in their complaint was not error. "In 
examining the charge for the purpose of ascertaining its correctness 
in point of law, the whole scope and bearing of it must be taken to- 
gether. It is wholly inacfmissible to take up single and detached pas- 
sages, and to decide upon them, without attending to the context, or 
without incorporating such qualifications and explanations as naturally 
flow from the language of other parts of the charge. In short, we 
are to construe the whole, as it must have been understood, both by 
the court and the jury, at the time when it was delivered." Magniac 
V. Thomson, 7 Pet. 348, 389, 8^ L. Ed. 709; Evanston v. Gunn, 90 
U. S. 660, 666, 668, 26 L. Ed. 306. 

[2] The court instructed the jury that the defendants were held by 
law to a substantial compliance with all the terms and conditions of 
the lease, and, if the jury found by a preponderance of the evidence 
that it failed to comply substantially with any of the terms of the 
lease, plaintiffs would be entitled to recover the possession of the prem- 
ises in controversy. To this instruction there was appended this qual- 
ification : 

"Unless you further find that the plaintiffs have estopped themselves froifi 
claiming the .possession of said premises by their own acts, as you will be 
hereafter instructed." 

It is objected to this last part of the instruction, as well as to the 
instructions relating to estoppel thereafter given, that there was no 
evidence sufficient in law on which to base an instruction on the sub- 
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ject of estoppel, and which would give the jury the right to pass upon 
that issue in favor of the defendants. This objection is urged against 
all the instructions referring to the defense of estoppel as set up by 
the defendants. It is not based upon the objection that the law was 
incorrectly stated, but that the evidence was not sufficient to create 
an estoppel. If there was any evidence tending to establish the de- 
fense of estoppel, the question was for the jury. If there was no 
evidence in support of that defense, the objection should have been 
made by requesting the court to so instruct the jury and directing a 
finding on that issue in favor of the plaintiffs. This the court was 
not requested to do. 

Was there any evidence tending to establish the defense of estop- 
pel, and, if there was such evidence, did it relate to the first cause of 
action or to. the second cause of action, or to both? The court in- 
structed the jury that the defense of estoppel could not overcome the 
effect of the bringing or the maintenance of the suitf by the plaintiffs ; 
that is to say, if the jury found by a preponderance of the evidence 
that the defendants had violated the terms of their said lease prior to 
the 19th day of February, 1908, and prior to the service of the writ- 
ten notice of forfeiture upon them, that no conduct of the plaintiffs 
or their agents subsequent to the service of the summons could in any 
event estop the plaintiffs from bringing an action and recovering the 
possession of the premises for such a breach, and no act or word of 
the plaintiffs after the service of the summons in the case could es- 
top them from proving the breach occurring, if the jury found from 
a preponderance of the evidence that such did occur, prior to the com- 
mencement of the action and service of summons upon them. In other 
words, the defense of estoppel to be effective against acts of forfeiture 
alleged in the complaint must be supported*by evidence of conduct on 
the part of the plaintiffs or their agents occurring prior to the notice 
of forfeiture and the service of summons in the case. 

It is admitted by the plaintiffs that this instruction was correct as 
applied to any alleged acts of defendants occurring subsequent to the 
commencement of the action, but it is contended that the defendants 
did not allege or attempt to prove estoppel by acts prior to the com- 
mencement of the action. Conceding this to be the fact, it follows 
that the evidence tending to establish the defense of estoppel was lim- 
ited to the second cause of action, wherein there was a claim for dam- 
ages in the sum of $24,000 for continuing acts in violation of the terms 
of the lease after notice of forfeiture and after the commencement of 
the action. What was this evidence? The lease was entered into on 
July 6, 1906, and immediately thereafter the lessees entered into the 
possession of the property. On February 19, 1908, the complainants 
notified the defendants that the forfeiture of the lease was claimed, 
and on February 24, 1908, the original suit in ejectment was filed in 
this case. But nothing appears to have been done under this origi- 
nal complaint. On May 1, 1908, defendants cleaned up from the work- 
ings of the claim gold dust amounting in value to $69,136, and there- 
upon defendants paid to the plaintiffs the 40 per cent, royalty to which 
they were entitled under the lease, namely, $27,554, the defendants 
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retaining the remaining 60 per cent., amounting to $41,582. In Octo- 
ber, 1908, defendants cleaned up from the workings of the claim gold 
dust amounting in value to $24,019.20, and thereupon paid plaintiffs 
the 40 per cent, to which they were entitled, amounting to the sum 
of $9,607.68, the defendants retaining the balance. On May 22, 1909, 
defendants cleaned up gold dust amounting in value to $39,445, and 
thereupon paid to the plaintiffs the 40 per cent, due them under the 
lease, amounting to the sum of $15,776.20, the defendants retaining 
the remainder. The total production of the claim by the defendants 
from May 1, 1908, to May 22, 1909, amounted to $132,620.20, and of 
this amount the plaintiffs were paid the sum of $43,040.08. The sev- 
eral amounts making the latter total sum the plaintiffs received with- 
out protest of any kind and without any complaint that the defendants 
were not working the mine in accordance with the terms of the lease. 
During all this time — ^that is to say, during all the time subsequent to 
the bringing of the action of ejectment on February 24, 1908 — the 
defendants prosecuted the work of sinking shafts, running tunnels up 
and down and across the deposit, and removing and hoisting gravel 
from the underground drifts to the surface where it was placed in 
dumps for washing at the proper season. Durinje^ this time the evi- 
dence tends to show that either personally or by an agent the plain- 
tiffs continued to inspect the work in the mine as it progressed ; that 
from time to time they took samples of gravel from such parts of the 
mine as they wished without objection or interference on the part of 
the defendants ; that the plaintiffs washed this gravel for the purpose 
of determining its value and whether the production of the mine as 
worked by the defendants was satisfactory or not. This procedure 
was maintained for more than a year, and the plaintiffs continued at 
each clean-up to receive the exact measure of royalty provided in the 
lease, and to receipt therefor without demanding more and without 
claiming that more was due. 

During the winter of 1908-09 the defendants at considerable ex- 
pense mined and hoisted and piled upon the surface two large dumps 
of gravel, and had washed a portion of it. The plaintiffs had been 
present, watching the progress of the work without protest or objec- 
tion, but, notwithstanding this evidence of acquiescence,' the plain- 
tiffs on May 20, 1909, interposed by writ of injunction and stopped 
the work, demanding the defendants to desist from further mining 
operations upon said claim, and from sluicing and washing the dumps 
of gravel on said claim, and from separating the gold therefrom. 
There was evidence tending to show that the estimated value of the 
gravel remaining in these two dumps at the time the work was stopped 
by the injunction was $50,000. It is charged by the defendants that 
the purpose of the injunction was to deprive the defendants of their 
share of the product of what remained of these two dumps of gravel. 
We think this evidence tended to establish the defense of estoppel, 
and that it was proper to go to the jury in support of that defense 
upon the second cause of action. As said in Dickerson v. Colgrove, 
100 U. S. 578, 580, 25 L. Ed. 618: 

• ''The estoppel here relied upon Is known as an equitable estoppel or estop- 
el in pals. The law upon the subject Is well settled. The vital principle is 
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that he who by his language or conduct leads another to do what he would 
not otherwise have done shall not subject such person to loss or injury by 
disappointing the expectations upon which he acted." 

To the same effect is Kirk v. Hamilton, 102 U. S. "68, 26 L. Ed. 79. 

[3] It is next assigned as error that the court instructed the jury 
that the lease had been extended for the period of one year from and 
after the 1st day of September, 1909, and that the defendants had 
until that time within which to take out any pillars left behind and 
any bulkheads and pay dirt as low as two cents to the pan left on the 
limits of the claim already worked, providing the jury should find 
from the evidence that the defendants had at all times in good faith 
intended to work out such ground so left and separate the gold from 
the earth and gravel therein under the terms of the lease. An excep- 
tion was taken to this instruction on the ground that it did not state 
that the extension was given prior to the commencement of the action 
and during the year 1907, and for that reason was misleading and had 
a tendency to prove an acquiescence after the commencement of the 
action. There does not appear to have been any controversy as to the 
time when this extension was made. In the course of the trial and in 
the presence of the jury it was admitted by counsel for the plain- 
tiffs that the lease was extended for one year in the summer of 1907. 
With such an admission before the jury and without controversy as 
to its accuracy, we do not think the instruction of the court was mis- 
leading, particularly in view of the positive instruction of the court 
that, if the jury found by a preponderance of the evidence that the 
defendants had in any manner substantially violated the terms of their 
lease before the commencement of the action, their verdict must be 
for the plaintiffs for the possession of the claim, and that no conduct 
of the plaintiffs or their agents subsequent to the service of the sum- 
mons on the defendants in the cause could in any event estop the 
plaintiffs from maintaining the action and recovering the possession of 
the premises for such a breach. This instruction, which appears to 
have been more favorable to the plaintiffs than they were entitled to 
have given to the jury, precluded any possibility of the jury being 
misled as to the fact or its tendency to prove an acquiescence on the 
part of the plaintiffs after the commencement of the action. 

The remainder of the instruction is assigned as error, for the rea- 
son it is contended that the contract of lease did not authorize the leav- 
ing of any pay dirt behind with the intention of removing the same 
later, but did provide that all of the pay dirt as low as two cents to 
the pan should be removed as the same was worked from the lower 
end of the premises. The question for the jury to determine was 
whether the claim had been worked by the defendants in mine fash- 
ion. In the detail of working the claim it was required that the work 
should start at the lower line, working the same with a straight face 
at least 100 feet wide or more if required to get all pay dirt as low 
as two cents per pan. All this was again expressed by the lease. "lu 
other words," that is to say, the defendants were required by the lease 
"to good and economical mining so as to take out the greatest amount 
of mineral with due regard to the development and preservation of 
the same as a workable mine." If, then, the leaving of pay dirt behind 
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by the defendants to be afterwards removed by them was required 
under the conditions of working the claim mine-fashion, and of work- 
ing it economically so as to take out the greatest amount of mineral 
with due regard to the development and preservation of tlie same as 
a workable mine, the defendants had not violated the terms of the 
lease, but, on the contrary, they had strictly observed its terms. There 
was evidence introduced tending to show that the leaving of a bulk- 
head between blocks 1 and 2 for the purpose of keeping out the wa- 
ters of Ester creek was working the claim mine-fashion, and that the 
leaving of pillars of unworked gravel to support the overhead earth as 
the work progressed was working the claim mine-fashion, providing 
these pillars were removed before the defendants left the claim ; and 
there was evidence of the same character concerning the gravelon the 
side limits. There was also evidence tending to show that pay dirt 
was dirt that would pay the defendants to remove. With this evidence 
before the jury the question as to whether the defendants intended to 
remove the dirt left behind in the progress of working the mine was 
merely incidental to the main and controlling question whether they 
were working the claim mine-fashion and economically so as to take 
out the greatest amount of mineral with due regard to the develop- 
ment and preservation of the same as a workable mine. If the de- 
fendants were prosecuting the work in accordance with the terms of 
the lease with respect to these requirements, then the intention of the 
defendants to remove all the pay dirt during the term of the lease was 
as much in accordance with its terms as any other part of the work. 

[4] The court instructed the jury, in substance, that "pay dirt," 
referred to in the lease, was such a stratum of gold-bearing earth and 
gravel that the defendants using the approved methods in the vicinity 
of the mine could remove at a profit over and above the necessary ex- 
pense of extracting the same ; that is to say, "pay dirt" as low as two 
cents per pan did not mean all dirt in the mine averaging two cents to 
the pan, but all dirt which it would pay to mine as low as two cents 
per pan through the employment of minerlike methods. It was ob- 
jected to this instruction that what was "pay dirt" was a question of 
fact for the jury, and not a question of law for the court. In this con- 
nection the court had instnicted the jury that the phrase, "pay dirt 
as low as two cents per pan," should be considered in connection with 
the circumstances and conditions surrounding the working of the 
mine and the physical conditions of the ground, both above and below 
the surface. After a careful examination of the testimony, we think 
this instruction was correct as a construction of the terms of tha lease 
in the light of all the surrounding circumstances and conditions per- 
taining to the working of the claim. 

The remaining objections to the instructions of the court have been 
substantially covered by the discussion of the objections to which spe- 
cific reference has been made. • 

Finding no reversible error in the record, the judgment of the loWer 
court is affirmed. 
190 P.— 29 
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THS TOKAI MABU. 

(Clrcalt Court of Appeals, Ninth Circait September S, 1911.T 

No. 1,969. 

L FiBH (i 16*)-~STATX7TE PBOHTBmNO AlJENS IBOM FiSHING IN AT.ABKA WA- 
TKBa— CONSTBUCnON AND ENFOBGEMENT. 

Act June 14, 1906, c. 3299, 34 Stat. 263 (U. S. Comp. St Snpp. 1909, p. 
1080), makes it unlawfal for any nonresident alien or any ''company cor- 
poration or association" not organized in the United States or author- 
ized thereto to catch fish in the waters of Alaska, except with rod, spear, 
or gaff, and provides that every person, company, etc, violating such 
provision, shall be fined, which fine '*shall be a lien against any vessel or 
other property of the offending party or which was used in the commis- 
sion of such unlawful act" ; also, that every vessel used or employed in 
the violation of the act shall be liable to a fine, "and may be seized and 
proceeded against by way of libel In any court having Jurisdiction of the 
offense." Held that, where the crew of a vessel violated the act, the 
prosecution and conviction of its members was not an essential prerequi- 
site to the enforcement of the government's right against the offending 
vessel, but that they could be tried, fines Imposed against them and the 
vessel, and the lien therefor established in the same proceeding in a 
court of competent jurisdiction. 

[Ed. Note.— For other cases, see Fish, Cent Dig. { 31 ; Dec. Dig. i 16.*] 

2. Fisrr (§ 13*)— Statute Pbohibitino Auxrs fbom Fishing in Alaska Wa- 

TEBS''~OON8TBT7CTION 

Act June 14, 1906,' c. 8299. i 1, 34 Stat 263 (U. S. Comp. St Supp. 1909, 
p. 1080), which makes It unlawful for aliens "to catch or kill, or attempt 
to catch or kill, except with rod, spear or gaff, any fish of any kind or 
species whatsoever In any of the waters of Alaska under the jurisdiction 
of the United States," cannot be construed as prohibiting only commer- 
cial fishing, and as permitting the alien crew of a foreign vessel to take 
fish in violation of Its provisions for their own use. 

[Ed. Note. — For other cases, see Fish, Dec. Dig. { 13.^] 

3. Fish (§ 14*) — Statute PBOHiBmNo Ai^ncNS fbom Fishino in Alaska Wa- 

TEKS—CoNSTBUCTioN— "Company.'^ 

The officers and crew of a vessel composed entirely of aliens may be 
considered a ''company" within the meaning of the statute, and a single 
fine imposed upon them for Ito violation and made a lien on the vessel. 

[Ed. Note. — ^For other cases, see Fish, Dec. Dig. { 14.* 

For other definitions, see Words and Phrases, vol. 2, pp. 1347-1350.1 
4i Tbbatieb ({ 11*) — Opebation as to Subsequent Laws. 

The power of Congress to enact laws for subsequent observance is not 
restricted by prior treaties with foreign nations. 

[Ed. Note. — For other cases, see Treaties, Cent Dig. | U; Dec Dig. 
I II.*] 

Morrow, Circuit Judge, dissenting. 

Appeal from the District Court of the Uhited States for the Third 
Division of the District of Alaska. 

Suit by the United States by libel of information against the schoon- 
er Tokai Maru, Choemo'h Ki Kuchi, claimant. Decree for libelant, 
and claimant appeals. Reversed. 

The amended libel of information, on which the decree appealed from is 
based, contains the following averments: 

•For oth«r cmm sm Mun« topio 4 1 Muummm in Dto. 4 Am. Digi. 1M7 1« dattb * R«P'r Iad«z« 
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"(1) That F. J. Haake, an officer In the revenue cutter service of the United 
States in command of the United States revenue cutter Perry, heretofore, to 
wit, on the 28th day of June, 1910, at Kalekta Bay, an inlet of Bering Sea, 
and within the district of Alaska, and the waters thereof, seized on behalf 
of the Uuited States the schooner Tokai Maru, a Ja^fLnese schooner of about 
90 tons burden, in command of Capt. Matsutaro Numazaki, her boats, tackle, 
anchors, ropes, lines, sails, stores, apparel, equipment, furniture, and cargo. 

"(2) That said schooner Tokai Maru, her tackle, apparel, furniture, and 
cargo, after being seized as aforesaid, was by the said F. J. Haake immedi- 
ately brought into the port of Unalaska, in the district of Alaska, and there 
delivered into the custody of the United States marshal of the Third division 
of the district of Alaska, and that all of said property ever since said* time 
has been, and now is, in the possession of and held by said United States 
marshal at Unalaska, within said district and division, and within the ad- 
miralty and maritime jurisdiction of the United States and of this honorable 
court 

"(3) That the said F. J. Haake vras then and there duly commissioned and 
authorized by the Secretary of Ck>nunerce and Labor of the United States, 
acting through the Secretary of the Treasury and the Secretary of the Navy 
of the United States, to make said seizure, and that said seizure was made 
by the said F. J. Haako under and by virtue of said authority. 

"(4) That all of said property was then and there seized for the following 
causes, which are herebjr alleged to be the true facts: That the captain, of- 
ficers, and crew of the said vessel did on the 28th day of June, 1910, and for 
some time immediately prior thereto, within the district of Alaska, and the 
waters thereof, and within the admiralty and maritime Jurisdiction of the 
above-entitled court, willfully and unlawfully catch and kill, and attempt to 
catch and kill, fish by means other than with rod, spear, and gaff, the said 
captain, officers, and crew then and there not being citizens of the United 
States, nor persons who have declared their intention to become such, nor 
bona fide residents therein, and then and there not being a company, corpo- 
ration, nor association, organized and authorized to transact business under 
the laws of the United States, or of any state, territory, or district thereof , 
and then and there not being employed by any person, firm, corporation, nor 
association, lawfully entitled to fish in the waters of Alaska, and then and 
there not being natives of Alaska, contrary to the form of the statutes in 
such cases made and provided, to wit, in violation of the act entitled, *An act 
to prohibit aliens from fishing in the waters of Alaska,' approved June 14, 
1906, and against the peace and dignity of the United States of America. 

"(5) That the said vessel, her tackle, apparel, furniture, and cargo were 
used and employed by her captain, officers, and crew in unlawfully catching 
and killing fish within the waters of Alaska, as aforesaid. 

"(6) That part of the tackle, apparel, furniture, and cargo of said vessel 
consisted of firearms, ammunition, and 117 fur sealskins. That said fire- 
arms, ammunition, and fur sealskins are the property of the captain, officers, 
and crew of said vessel." 

The seventh and eighth paragraphs recite criminal proceedings and the 
conviction of the captain and crew of the vessel and the nonpayment of fines 
bnposed by a commissioner acting as a justice of the peace of Alaska. The 
ninth and last paragraph contains formal averments of jurisdictional facts. 
The District Court received proof of the criminal proceedings and other evi- 
dence upon which findings were made sustaining all the averments of the 
amended libel of information, and thereupon rendered a decree subjecting 
the vessel to a fine of $500 and to a lien for fines against the captain and 
each member of the crew amounting to the additional sum of $19,000. The 
decree condemned, not only the vessel and her equipments, but also 117 fur 
sealskins found on board of her. 

The law applicable to the case is the act of Congress approved June 14, 
1906, entitled "An act to prohibit aliens from fishing in the waters of Alas- 
ka." Act June 14, 1906, c. 3299, 34 Stat. 263 (U. S. Comp. St. Supp. 1907, p. 
828; Supp. 1909, p. 1080). The first section of the statute declares that it 
shall be unlawful for any alien person, company^ corporation, or association 
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to catch or kill or attempt to catch or kill, except with rod, spear, or gaflP, 
fish of any kind or species whatsoever In the waters of Alaska under the 
Jurisdiction of the United States. The second section provides that every 
person, company, corporation, or association found guilty of a violation of 
any provision of this act shall for each offense be fined not less than $100 nor 
more than $500, which fine shall be a Hen against any vessel or other prop- 
erty of the offending party, or which was used In the commission of such 
unlawful act, and that every vessel used or employed In violation of any 
provision of this act shall he liable to a fine of not less than $100 nor more 
than $500, and may be seized and proceeded against by way of libel in any 
court having jurisdiction of the offense. Section 4 of the act contains, among 
other provisions, the following: "irany foreign vessel shall be found within 
the waters to which this act applies, having on board fresh or cured fish and 
apparatus or implements suitable for killing or taking fish, it shall be pre- 
sumed that the vessel and apparatus were used in violation of this act until 
It is otherwise sufficiently proved." 

James Kiefer, for appellant. 

Robt. T. Devlin, U. S. Atty., Earl H. Pier, Asst. U. S. Atty., George 
R. Walker, U. S. Atty., and Benjamin L. McKinley, Asst. U. S. Atty- 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

HANFORD, District Judge (after stating the facts as above). [1] 
One of the chief contentions of the appellant is that the District Court 
could not rightfully subject the property seized to liability for the fines 
imposed upon the captain and crew, because the justice of the peace' 
had no jurisdiction of the alleged offense. We hold, however, that 
the prosecution and conviction of the captain and members of the 
crew is not an essential prerequisite to the enforcement of the govern- 
ment's right against the offending vessel (The C. G. White, M Fed. 
579, 12 C. C. A. 314), and we consider the present suit to be an origi- 
nal cause brought in a court of competent jurisdiction, and that it is 
not ancillary nor supplementary to the criminal proceedings before the 
justice of the peace. If a vessel should be captured in flagrante dere- 
licto and her captain and crew should be successful in avoiding prose- 
cution by evading arrest, the statutory lien would not be discharged 
by such evasion, and it would require an unreasonable construction of 
the statute to place the government in the embarrassing situation of 
a holder of a seized vessel without right to proceed to a realization of 
the benefit contemplated by the creation of the lien. 

It is to be observed that the judgment of the justice of the peace 
IS not pleaded as a separate and distinct cause of action, the liability 
of the vessel, as a guilty thing for a fine and her liability under the 
lien clause of the statute are run together in the amended libel of in- 
formation and the judgnjent is just thrown in as a makeweight; and 
as the answer contains no affirmative plea of payment, or satisfaction 
of the judgment, there is no issue raised by the pleadings respecting 
the criminal proceedings which is necessarily material to be consid- 
ered. The case is here for a trial de novo. This court may direct the 
entry of a proper decree notwithstanding errors of the trial court in 
receiving incompetent evidence, or in its findings based thereon. 
Deeming it unnecessary to decide the question involved in the col- 
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lateral attack here made upon the jiidgment of the justice of the peace, 
all of the pleadings and evidence referring to that judgment will be 
treated in this opinion as surplusage and eliminated from the case. 

The libel of information, after eliminating therefrom all of para- 
graphs 7 and 8, contains averments of all the jurisdictional facts neces- 
sary to sustain an original independent suit by the government to en- 
force the statute by collecting a fine and foreclosing a lien against the 
vessel and her equipments, and specifically charges violations of the 
statute for which the prescribed fine and lien attach to the vessel. 
These averments and charges are sustained by admissions and by un- 
contradicted evidence proving that the captain and crew are aliens, 
and not inhabitants of Alaska; that the vessel was seized by a rev- 
enue cutter of the United States while at anchor within Kalekta Bay, 
Alaska, less than three miles from the shore ; that there was then found 
on board of her shoal water fish recently caught, some of them had 
been recently salted and others were alive, and fishing lines with sink- 
ers and baited hooks recently used, and there was no fishing rod, spear, 
or gaflf on board. These facts in connection with failure to prove that 
the fish found on the vessel were obtained elsewhere, independently of 
the statutory presumption, afford convincing evidence that the fish 
were taken from the waters of Alaska within the jurisdiction of the 
United States. 

[2] It is contended, however, that only a few fish were found in 
the vessel, that the vessel was on a sealing cruise, and not engaged in 
commercial fishing, and that the statute should not be construed as 
prohibiting fishing by aliens to supply their personal need for food. 
This ground of defense cannot prevail. The statute is clear and un- 
ambiguous. It prohibits aliens from taking any fish in the waters of 
Alaska "except with rod, spear, or gaff," and the court is not author- 
ized to add other exceptions. 

[3] It is not probable that jiU of the persons composing the crew 
personally participated in the unlawful fishing, and there is some evi- 
dence to the contrary, and no evidence to single out one or more of 
the crew as individual offenders. Therefore this court holds that there 
is a failure of proof necessary to justify the imposition of a fine 
against either as an individual person. The captain and his crew, how- 
ever, were an aggregation of persons constituting the ship's company, 
engaged in an adventure for their common benefit. The law pre- 
scribes : 

"That every person, company, corporation, or association found guilty of 
a violation of any provision of this act ♦ ♦ ♦ shall, for each offense, be 
fined not less than ^100, nor more than $500. • ♦ ♦ " 

This court holds that, whilst the evidence is insufficient to justify 
separate punishment of individual members of the crew, the law au- 
thorizes the imposition of a single fine against the ship's company in 
addition to the fine imposed against the vessel as a distinct entity, 
and, in view of all the circumstances alleged and proved, it is our opin- 
ion that fines for the aggregate amount of $1,000, in addition to the 
large amount of taxable costs, will be reasonable and amply sufficient 
to vindicate the law in this instance. • 
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The 117 sealskins found on board the vessel were not used in any 
way in violation of law, and there is no distinct admission in the plead* 
ings, nor satisfactory evidence proving, that they were owned by ei- 
ther or all of the persons engaged in taking fish unlawfully. There* 
fore there appears to be no legal ground for holding them subject to 
a lien for the fines. 

The appellant objects to the taxation of costs including the ex- 
penses of keeping the property in custody, but without showing: any 
legal ground for exemption from the general rule subjectihg defeated 
litigants to liability for costs and necessary expenses incidental to the 
litigation ; and the court has no authority to relieve him therefrom. 

[4] The remaining defensive argument is that: 

"By the first and second articles of the treaty between Japan and the 
United States, concluded November 24, 1894, proclaimed March, 1895 (29 
Btat 848), the officers and crew of this schooner are given the same rights 
in Alaskan waters, with reference to fishing, as are given to our own citi- 
zens. [And] that statutes which discriminate against aliens, in violation of 
their treaty rights, are void. In re Ah Ghong [C. C] 2 Fed. 733-; In re Tib- 
urcio Parrott [C. C] 1 Fed. 481 ; Tick Wo v. Hopkins, 118 U. S. 356 [6 Sup. 
Ot. 1064] (30 L. Ed. 220)." 

The authorities here cited do no more than affirm the fundamental 
principle that state laws and municipal ordinances may not override 
national treaties ; and they give no sanction to an argument question- 
ing the validity of a national law. The power of Congress to enact 
laws for subsequent observance is not restricted by prior treaties with 
foreign nations. The Chinese Exclusion Case, 130 U. S. 581, 9 Sup. 
Ct. 623, 32 L. Ed. 1068. Moreover, the articles of the treaty refer- 
red to contain no allusion to fishing privileges, and do not purport to 
grant any right to sea rovers to resort to American fishing grounds for 
the purpose of taking fish for their own consumption or for any pur- 
pose whatever. 

The decision of the District Court is reversed, and the cause will 
be remanded, with directions to vacate the decree appealed from, to 
release the fur sealskins, and .to enter a new decree for a fine of 
$500 against the vessel, a fine of $500 against her captain and crew 
as a company and for costs, and to enforce such decree by appropri- 
ate proceedings. 

MORROW, Circuit Judge (dissenting). I am unable to ag^ee with 
so much of the judgment of the majority of this court as imposes a 
fine of $500 against the "ship's company." No such cause of action 
was alleged in either the original or amended libel, and no such cause 
of action has been claimed or suggested in this court by either party 
to the action. 

The Japanese sealing schooner Tokai Maru was found on June 28, 
1910, in the waters of Alaska, near Kelekta Bay, Unalaska, by the 
officers of the United States revenue cutter Perry, with some 20 fish 
on board the schooner, some of which had been salted down. Fishing 
tackle was also found on board, such as lines, hooks, and sinkers, but 
no rods, spears, or gaffs. One fish line was wet when found, indicating 
that it had been recently in use. The captain of the revenue cutter 
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seized the schooner, and arrested the officers and crew, consisting of 
38 men, all natives of the empire of Japan, for a violation of the act 
of June 14, 1906, entitled : "An act to prohibit aliens from fishing in 
the waters of Alaska." Act June 14, 1906, c. 3299, 34 Stat. 263 (U. 
S. Comp. St. Supp. 1909, p. 1080). The schooner, together with the 
officers and crew, were taken by the officers of the revenue cutter to 
Unalaska. The schooner was turned over to the United States mar- 
shal, and on July 8, 1910, a complaint was filed in the justice s court 
at Unalaska, charging each and every officer and member of the crew 
of the schooner by name with a violation of the said act of June 14, 
1906. Upon a, trial in the justice's court the officers and crew of the 
vessel were found guilty as charged in the complaint, and a judgment 
was thereupon entered, fining each officer and member of the crew 
the sum of $500; the fines amounting in the aggregate to the sum of 
$19,000. It was further adjudged that, in case any one of the defend- 
ants should fail or refuse to pay said fine of said $500, he should be 
confined in the United States jail at Valdez, Alaska, until such fine 
was paid, not to exceed one day for each $2 of said fine, and that 
the cost of the prosecution should be taxed proportionately to each of 
the defendants. This judgment was entered in the justice's court on 
July 10, 1910, and the defendants thereupon imprisoned under its 
terms. On July 11, 1910, a libel was filed in the United States Dis- 
trict Court for the District of Alaska against the schooner, charg- 
ing that her officers and men had been engaged in unlawfully fish- 
ing with line, leaden sinker, and hooks within three miles of Una- 
laska Island, in Alaska ; that, on account thereof, said officers and men 
had been convicted and fined in the sum of $19,000 and costs; that 
the United States had a lien upon said schooner, her tackle, apparel, 
furniture, and cargo for said amount, and praying that the vessel be 
sold to pay said fines and in discharge of said liens. 

Subsequently an amended libel was filed containing two causes of 
action: The first cause of action alleged the seizure of the vessel, 
her tackle, apparel, furniture, and cargo to recover a fine of not less 
thao $100 and not more than $500 upon the charge, in substance, that 
the captain, officers, and crew of the vessel had unlawfully caught and 
killed fish in the waters of Alaska by means other than with spear, 
rod, or gaff, said officers and crew being aliens and not qualified under 
the act of June 14, 1906, to catch and kill fish in the waters of Alaska 
by such other means. 

The second cause of action alleges that a complaint had been filed 
in the justice's court for the Aleutian Island precinct, district of Alas- 
ka, against the captain, officers, and crew of the vessel, numbering 
38 in all, charging them with unlawfully fishing in the waters of 
Alaska in the manner and form before alleged. This complaint is set 
forth in full in the libel. It is further alleged that a warrant had been 
issued for the arrest of the defendants, and under and by virtue there- 
of they had been brought before the justice's court, and such proceed- 
ing had that the defendants had been duly tried in said court before a 
jury, and found guilty of the crime charged in the complaint. It is 
alleged that the court thereupon pronounced sentence and rendered 
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judgment against the defendants that they each to pay a fine of $500; 
that said fine amounted in the aggregate to the sum of $19,000. It 
is further alleged that it was the judgment of the court that each of the 
defendants stand committed until his fine be paid in the manner and 
form provided by law. It was alleged that the schooner was liable to a 
fine oi not less than $100 or more than $500, and subject to condemna- 
tion and sale for the payment thereof, and also for the payment of the 
fines imposed against the captain, officers, and crew of the vessel, 
amounting to the sum of $19,000. It was alleged that these fines im- 
posed upon the ofiicers and crew of the vessel were liens against the 
vessel, her tackle, apparel, furniture, and cargo in favor of die United 
States, and that the said vessel, her tackle, apparel, furniture and cargo 
were subject to condemnation and sale for the satisfaction of said 
liens. 

The prayer of the amended libel was that the court pronounce a fine 
against the vessel in the sum of $1,000; that the schooner, her tackle, 
apparel, furniture, and cargo be condemned by the said decree of the 
court, and sold to satisfy the fine against the vessel, and also the 
liens for the fines imposed against the captain, officers, and crew of 
the vessel in the justice's court in the sum of $19,000. 

The answer of the claimant of the schooner denied the material 
allegations of the libel; and specifically that the proceedings before 
the justice of the peace were in accordance with law; denied that any 
valid complaint was filed in said court against the captain, officers, and 
crew of said schooner or any of them; denied that they were law- 
fully tried; denied that they, or any of them, were lawfully convict- 
ed of any offense, but alleged that all the purported legal proceedings 
before the said justice of the peace were without jurisdiction and void. 

The court entered a decree in favor of the United States upon both 
causes of action, viz., a decree for $500 as a fine against the vessel, 
and a decree for $19,000 for the fines imposed upon the officers and 
crew of the vessel, and for costs. 

The decree is as follows : 

"That the fines, amounting to $500 each and aggregating the sum of $19,000, 
imposed against the captain, officers, and members of the crew of said ves- 
sel, 38 in all, by the Judgment of the justice's court for the Aleutian Island pre- 
cinct. Third division, district of Alaska, as set forth in the amended libel 
of information herein, be, and they are hereby declared to be, liens in favor 
of the United States against said vessel, her tackle, apparel, furniture, and 
cargo, and the said liens are declared to be, and they are hereby, foreclosed. 
That said schooner Tokal Maru, her tackle, apparel, furniture, and cargo, 
including the firearms, ammunition, and 117 fur sealskins, constituting a part 
of said cargo, be, and they are hereby, condemned and ordered sold to satisfy 
the said liens, amounting to $19,000, and said fine of $500 imposed against 
said vessel.'* 

The decree then orders the vessel, her tackle, apparel, furniture, 
and cargo, including the firearms, ammunition, and 117 fur sealskins, 
constituting a part of said cargo, to be sold by the United States 
marshal, and the proceeds arising from the sale of said vessel, her 
tackle, apparel, furniture, and cargo be applied, first, to the payment 
of the fine imposed against the vessel; second, to the payment and 
satisfaction of the said fines imposed by the justice's- court against the 
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captain, officers, and crew of said vessel. By the judgment of this 
court the decree of the District Court imposing a fine of $500 upon 
each of the officers and crew of the vessel, amounting in the aggregate 
to $19,000, is reversed; and, in lieu thereof, a decree is directed to 
be entered in the sum of $500, being the amount of a fine imposed 
upon the captain and crew of the vessel as a ^'company." 

The first objection to this decree is that the evidence is not sufficient 
to sustain it. In my opinion the justice's court had no jurisdiction of 
the case against the officers and creW of the vessel under the act of 
June 14, 1906. The judgment of that court was therefore void, and, 
being void, it was not evidence against the vessel in the District Court. 
But it is said the case is here for a trial de novo, and this court may 
direct the entry of a proper decree notwithstanding errors of the trial 
court in receiving incompetent evidence. Conceding such to be the 
jurisdiction of this court, nevertheless there must be evidence to sup- 
port such a decree. The evidence consists in the finding of some 2D 
fish on board the vessel, some of which had been salted down; the 
finding also of fishing tackle, such as lines, hooks, and sinkers, one 
fish line being wet when found, indicating that it had been recently 
used. No rods or gaffs were found on board. This evidence was 
sufficient to warrant the seizure of the vessel under section 4, Act June 
14, 1906, c. 3299, 34 Stat. 263 (U. S. Comp. St. Supp. 1909, p. 1080), 
which provides that : 

''If any foreign vessel shall be found within the waters to which this act 
applies, having on board fresh or cured fish, and apparatus or implements 
suitable for killing or taking fish, it shall be presumed that the vessel and ap- 
paratus were used In violation of this act until it is otherwise sufficiently 
proved." 

But this presumption does not run against the officers and crew of 
the vessel, either individually as determined by the decree of the Dis- 
trict Court, or collectively as ''ship's company" as determined by this 
court; and without this presumption the evidence is clearly insuffi- 
cient to support either decree. 

The second objection to this decree is that it is not determined 
whether the justice's court at Unalaska had jurisdiction of prosecu- 
tions under the act of June 14, 1906. It is merely held that the prose- 
cution and conviction of the captain and members of the crew is not 
an essential prerequisite of the enforcement of the government's right 
against the offending vessel. But the fact remains that the decree 
of the District Court against the officers and crew of the vessel was 
based upon the judgment entered in the justice's court at Unalaska. 
If the justice's court had no jurisdiction of the case, as I think it had 
not, then that part of the decree of the District Court was not only 
not supported by evidence, but the libel against the vessel charged no 
cause of action for which it was liable. 

The third objection to the decree is that it is upon a trial de novo 
in this court without regard to the established rules of practice gov- 
erning such a trial. A trial de novo is a trial anew, or a second trial. 
Ex parte Morales (Tex. Cr. App.) 53 S. W. 107, 108; 8 Am. & Eng. 
Encyc. 832, 13 Cyc. 786. "This is, in the same manner, with the same 
effect, and upon the same issues tried in the court below." Paul v. 
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Armstrong, 1 Nev. 96. See, also. People v. County of El Dorado, 
10 Cal. 19; Adams v. Oakes, 20 Johns. (N. Y.) 282. But a rehear- 
ing in admiralty is regulated by established rules. The Charles Mor- 
gan, 115 U. S. 69, 75, 5 Sup. Ct. 1172, 29 L. Ed. 316. The twenty- 
fourth admiralty rule (29 Sup, Ct. xli), as prescribed by the Supreme 
Court of the United States, provides : 

"And new counts may be filed, and amendments In matters of substance 
may be made, upon motion, at any time before the final decree, upon sucli 
terms as the court shall Impose." 

With respect to proceedings in the appellate courts in admiralty 
cases, the practice has been changed from time to time by acts of Con- 
gress. 1 Enc. of U. S. Supreme Court Reports, 176, 194; Munson 
S. S. Line v. Miramar S. S. Co., 167 Fed. 960, 93 C. C. A. 360. With 
respect to appeals from the District Court of Alaska, see In re Cooper, 
143 U. S. 472, 12 Sup. Ct. 453, 36 L. Ed. 232. In view of the uncer- 
tainty as to the practice in admiralty cases in the Circuit Court of 
Appeals under act March 3, 1891, c. 517, 26 Stat. 826 (U. S. Comp. 
St. 1901, p. 547) this court in 1900 adopted the rules previously adopt- 
ed in the Circuit Court of Appeals in the Second Circuit (100 Fed. 
v). Rules 7 and 8 provide as follows: 

**7. New Allegations, etc. Upon sufficient cause shown, this court, or any 
Judge thereof, may allow either appeUant or appellee to make new allega- 
tions or pray different relief or interpose a new defense, or make new proofd. 
Application for such leave may be made at any time after the perfecting 
of the appeal to this court, and within fifteen days after the filing in this 
court of the apostles, and upon at least four days' notice to the adverse 
party or his attorney of record. 

**8. New Pleadings — ^New Testimony. If leave be granted to make new 
allegations, pray different relief, or interpose a new defense, the moving 
party shall within ten days thereafter, serve such new pleading, duly verified 
on the adverse party, who shaU, if such pleading be a libel, within twenty 
days answer on oath." 

In the present case no proceedings have been taken under these 
rules or otherwise to amend the libel by making new allegations or in 
stating a new cause of action, nor has there been any prayer for other 
or different relief than that contained in the amended libel, upon which 
the decree was entered in the District Court. I am therefore of the 
opinion that no new decree should be entered by this court without 
such proceedings and opportunity offered the claimant to appear and 
answer this new cause of action. 

There is still another objection to the decree of this court. The 
judgment of the District Court was that the officers and crew of the 
vessel should be each fined the sum of $500, and that they should 
be confined in the United States jail at Valdez until such fine should 
be paid, not to exceed one day for each $2 of said fine. It appears 
from the record that the defendants were imprisoned on the 11th day 
of July, 1910. It appears, further, that on the 2d of February, 1911, 
these defendants were still in jail, and the presumption is that they 
continued in jail until the fine was fully paid. The penalty of the stat- 
ute as determined by the judgment of the court has, therefore, been 
satisfied as against the individual defend^ts^ and it seems to me that 
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this should be held as a satisfaction of the penalty against them as 
the "ship's company." 

The decree also appears to me to be inconsistent. It discharges the 
fur sealskins found on board the vessel from the seizure and lien of 
the decree. The statute makes the fine a "lien against any vessel or 
other property of the oflfending party, or which was used in the com- 
mission of the unlawful act." The answer of the claimant admits 
that "part of the firearms, ammunition and fur sealskins are the prop- 
erty of the captain, officers and crew of said schooner." If a decree 
is to be entered against the captain, officers, and crew of the vessel 
as a company, to be enforced against the vessel as a lien, there does 
not appear any good reason why the fur sealskins should be released 
from the lien and liability. 

In my opinion the decree should be reversed, with instructions to 
dismiss the libel as to the cause of action based upon the judgment en- 
tered in the justice's court on the ground that that court had no juris- 
diction of the case, and a Wecree entered against the vessel in favor 
of the United States, for $500 and for costs, this decree to be a lien 
upon the vessel alone. 



JOHNSON et al. v. NOHRIS et al. 

(Circuit Court of Appeals, Fifth Circuit October 2, 1911.) 

No. 2,110. 

1 BaNKBUPTCT (§ 324*)— INTEBEBT. 

The rule In bankruptcy for the computation of Interest on claims to 
the date of filing the petition has no application to a solvent estate. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 324.*] 

2. Bankruptct (§ 438*) — ^Bankbuptct Act— Distbibution of Estate. 

Bankr. Act July 1, 1898, c. 541, | 66, 80 Stat. 564 (U. S. Comp. St. 1901, 
p. 3348), providing for distribution of the bankrupt's entire estate 
among his creditors, and authorizing only a return to the bankrupt of 
unclaimed dividends, has no application to a surplus remaining after 
payment of all claims and expenses in full. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. % 438.*] 
8. Bankbuptoy Si 438*) — ^Administbation— Payment op Debts in Full— 

SUBPLUS. 

After paying all debts of the bankrupt In full, Including Interest due 
before and subsequent to the filing of the bankruptcy petition, any sur- 
plus then remaining was payable to the bankrupt without statutory 
authority. 

[Ed. Note. — ^For .other cases, see Bankruptcy, Dec Dig. i 438.*] 

4. Bankbuptoy (J 324*) — Intebest on Claius. 

Where, in voluntary proceedings by a bankrupt partnership and the 
individual partners, there was a surplus arising from the individual es- 
tates of the partners after paying all debts and Interest up to the fil- 
ing of the petition, the creditors, having proved interest-bearing claims 
in the first instance, were entitled to a distribution, out of such sur- 
plus, of interest from the date of the filing of the petition until the debts 
were paid hetdre any part of the surplus should be returned to the 
t)ankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 324.*] 

•For otbflr cmm m« fam« topic 4k | mvhbkb in Dec. 4k Am. Digs. 1907 to dato^ 4k R«p*r Ind«K6f 
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5. Bankkuptct (I 324*) — Discharge— Effect. 

A discharge In bankruptcy, while relieving? the bankrupt of farther 
liability, did not relieve the funds in the hands of the trustees or af- 
fect the claim of creditors thereon to interest accruing subsequent to 
the filing of the petition. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. { 324.*] 
(Syllahus hy the Court,) 

8. VOLUNTABT BaNKBTTPTCT— SURPLUS. 

When there is a surplus of a voluntary banknipt's estate, ' after the 
payment of all proved claims and interest thereon to the date of the fil- 
ing of the petition, such surplus should be applied first to the payment 
of the interest accruing on the claims subsequent to the filing of the. peti- 
tion, and the remainder only returned to the bankrupt. 

Petition to Revise a Decree of the District Court of the United 
States for the Southern District of Texas. 

In the matter of bankruptcy proceedings of Vineyard, Walker & 
Co. On petition to revise a decree of <he United States denying 
the right of J. E. Johnson and others, petitioners, to be paid out of a 
surplus in the hands of F. O. Norris and others, trustees, interest ac- 
cruing after adjudication on claims paid in full. Petition allowed, 
and decree reversed. 

On November 6, 1907, In the court below, the firm of Vineyard. Walker & 
Co., and the individuals composing the firm, to wit, B. L. Vineyard, A. M. 
Waugh, Peter Hahn, Leo Ilahn, and R. B. Walker, were, on their voluntary 
petition, adjudged bankrupts. F. O. Norris, J. J. Whatley, and L. R. Mt- 
Farlane were appointed trustees. During the course of administration, div- 
idends were paid to the partnership creditors and to the creditors of the 
Individual partners amounting to 100 cents on the dollar, including interest 
to the date of the filing of the petition ; but no interest which accrued sub- 
sequent to November 0, 1907, was paid. 

On March 26, 1910, the trustees filed a report showing the following as* 
sets on liand: 

B. li. Vineyard $60,061 45 

R. B. Walker 7,119 54 

Peter Hahn 16,357 78 

Leo Hahn 4,894 04 

Total $88,432 81 

The trustees prayed that their report be approved as a final report, and 
that they be discharged and ordered to return the surplus assets to the 
bankrupts. J. E. Johnson and other holders of approved claims against the 
partnership estate, and S. S. Robinson, the holder of an approved claim 
against the individual estate of R. E. Walker, opposed the application, and 
prayed that the trustees be required to further administer the estate and 
to pay such interest as had accrued on all approved claims from and after 
November 6, 1907. the date of the filing of the petition. The referee denied 
the creditors' petition for interest, granted the trustees' application, and 
ordered the surplus assets turned over to the bankrupts. The creditors 
mentioned, whose claims aggregated over $70,000, filed their petition for 
review. On May 30, 1910, the matter came up for hearing before the dis- 
trict judge, who rendered a decree affirming the order of the referee and 
refusing the creditors' prayer for Interest, and ordering 'the trustees to re- 
turn to the bankrupts the surplus, $88,432.81. In their petition for review, 
the creditors assign this decree as error, 
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Walter P. Brown (Carothers & Brown, on the brief), foi* petitioners. 
T. M. Kennedy and J. F. Wolters (C. A. Wamken, Richard G. 
Maury, and Lane, Wolters & Storey, on the brief), for respondents. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). ^ This 
controversy involves the disposition of $88,432.81, a surplus left in the 
hands of the trustees of the bankrupts after paying the principal of all 
claims proved and allowed, and the interest thereon up to the date of 
the filing of the petition in bankruptcy. The contention of the credi- 
tors is that interest on their claims accruing subsequent to the filing 
oi the petition should be computed and paid out of the surplus, and 
that the bankrupts are entitled to have returned to them only the sur- 
plus left after paying such interest. The contention of the resportd- 
ents is that the creditors are entitled to collect only the principal of 
their claims and interest to the date of the filing of the voluntary pe- 
tition, and that therefore the entire surplus should be returned to the' 
bankrupts. The referee sustained the contention of the respondents, 
and the District Court affirmed the referee's decision and directed by 
decree that the trustees pay the entire surplus to the bankrupts. 

The creditors seek to review and reverse that decree. 

The record presents this question for decision : Where there is a 
surplus of a voluntary bankrupt's estate after the payment of M 
proved claims with interest thereon to the date of the filing of the pfe-' 
tition, should all of such surplus be returned to the bankrupt, or should; 
it be first applied to the payment of the interest which has accrued on 
the claims subsequent to the filing of the petition and the remainder 
only be returned to the bankrupt ? 

Section 63 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3447]) designates the debts which may 
be proved and allowed against the bankrupt's estate, and the first class 
of debts named is described as follows : 

"A fixed liability, as evidenced by a Judgment or an instrnment in writ* 
Ing, absolutely owing at tbe time of the filing of the petition against him, 
whether then payable or not, with any interest thereon which would have 
been recoverable at that date or with a rebate of interest upon such as were 
not then payable and did not bear interest" 

• And section 65e provides that: 

"A claimant shall not be entitled to collect from a bankrupt estate any 
greater amount than shall accrue pursuant to the provisions of this act." 

Relying on these provisions, the respondents contend that only such 
claims as are a fixed liability at the date of the filing of the petition 
can be proved, and that no mterest can be proved or paid except that 
which has accrued when the petition is filed. 

[1,2] Ordinarily, no question as to subsequently accruing interest 
can arise, for it is. a very rare octurrence that a surplus is left after 
paying the principal and interest to the date of the filing of the petition. 
When the fund is insufficient to pay the whole amount of the debts, it 
is immaterial between creditors holding claims bearing interest at a 
uniform rate as to what time interest should be computed. The bank- 
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rupt would have no interest in the question, and it is unimportant to 
such creditors whether the dividend is at a higher or lower rate per 
cent., as the amount received by them would be the same. .That the 
interest on all interest-bearing claims should be computed to the same 
time is necessary to secure an equitable distribution, and both state 
insolvency statutes and bankruptgr acts usually fix a time, or the 
courts, in practice, adopt a time. The purpose is to secure uniformity 
and an equitable distribution. The provision is made in both state in- 
solvency statutes and in bankruptcy laws as a rule for the settlement 
of an msolvent or bankrupt estate. It was not intended to be ap- 
plied to a solvent estate. It was not in the contemplation of Congress 
that a solvent estate would be settled in the bankruptcy courts. In 
involuntary cases, the adjudication is only had when an act of bank- 
ruptcy has been committed and when the estate of the alleged bank- 
rupt is insolvent; that is, "whenever the aggregate of his property 
* * * shall not, at a fair valuation, be siSficient in amount to pay 
his debts." Bankruptcy Act, § 1. The voluntary bankrupt is re- 
quired to allege in his petition "that he owes debts which he is unable 
to pay in full." General Order 38, Form 1 (89 Fed. xv, 32 C. C. A. 
xxxix). With the exception of property exempt under state laws 
from liability for debts, the bankruptcy act provides for the distribu- 
tion of the bankrupt's entire estate among his creditors. The only 
reference in the act to returning any of the estate to the bankrupt re- 
lates to unclaimed dividends. Dividends that remain unclaimed for six 
months after the final dividend has been declared are to be paid by the 
trustee into court; and dividends unclaimed for one year are, under 
the direction of the court, to be distributed to the creditors whose 
claims have been allowed, but not paid in full, and, after such claims 
"have been paid in full, the balance shall be paid to the bankrupt." 
Bankruptcy Act, § 66. . 

This section relates to unclaimed dividends only. It shows that the 
Legislature intended (exempt property and costs, and debts having 
priority, being excepted) that the entire estate should be divided pro 
rata among tihe creditors by the declaration of dividends. When a 
dividend is unclaimed, it provides for its disposition — ^it is to go to tlie 
satisfaction of other claims till they are paid in full. It is only after 
the claims are paid in full that "the balance shall be paid to the bank- 
rupt." The balance meant is not a surplus, but the remainder of un- • 
claimed dividends — the remainder of sums allotted to creditors who 
have failed to claim them ; the remainder, after satisfying in full the 
claims of other creditors who have not failed to claim their dividends. 
This section gives no authority to pay a surplus to the bankrupt whidi 
has never been embraced in a declaration of dividends, and it shows 
that tile act neither contemplates the existence nor provides for the dis- 
position of any surplus Which shall not be embraced in the declaration 
of dividends. 

[3] But, imquestionably, a surplus after paying in full all debts, in- 
cludinp^ all interest due on the debts accruing before and subsequent to 
the filing of the petition, would equitably belong to the bankrupt, and 
no statute would be needed to authorize the court to direct its payment 
to the bankrupt 
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[4] The act provides that any person, except certain corporations, 
shall be entitled to the benefits of the act as a voluntary bankrupt. Sec- 
tion 4a. The adjudication on a voluntary petition is ex parte, and the 
creditors are not heard to contest it. In re Carleton (D. C.) 115 Fed. 
246; In re Jehu (D. C.) 94 Fed. 638. Can it be that the act means 
that a voluntary petitioner may, although solvent in fact, stop the in-- 
terest on his debts, while collecting by the trustee the interest on his 
assets; and that he may accomplish this in an ex parte proceeding 
which his creditors are not heard to resist? In such case, if the con- 
tention of the respondents is to prevail, the proceeding may be great- 
ly to the profit of the bankrupts after paying the referee and trustees 
the fees allowed by law. The extraordinary result would be that a 
delay in payment arising from a .proceeding begun by the debtors, 
and which the creditors were powerless to resist, would prevent the 
creditors from collecting interest out of an estate able to pay it, when 
the general rule is that interest is always given for delay in payment. 
The bankrupt's estate often, as in this case, may consist, in the main, 
of interest-bearing assets. The' act provides that the trustee shall ac- 
count for and pay over to the estate all interest received by him upon 
the property of tfie estate. Section 47 (1). Where the settlement is 
delayed, this interest may amount to a large sum. A construction of 
the act that would give it to the bankrupt, and leave unpaid interest on • 
debts due from the bankrupt, would seem strangely inequitable. 

It is true, as a general rule, that, where property of an insolvent 
passes into the hands of the court, subsequently accruing interest is 
not allowed against the fund. Thomas v. Western Car Co., 149 U. S. 
95, 13 Sup. Ct. 824, 37 L. Ed. 663. This principle is applied a^ be- 
tween creditors claiming the fund. ' It is properly applicable doubt- 
less, in some cases, in favor of a debtor who has been enjoined or pre- 
vented from paying a debt by litigation begim bv a creditor. But in 
this case there is no dispute between creditors. The contest is between 
the creditors and the debtors, and the litigation was begun by the 
debtors, and no proceeding was had at the instance of others to de- 
lay payment. 

If it be conceded that there is no express provision of the statute 
allowing interest that accrues after the filing of the petition to be paid 
out of a surplus, the statute is certainly silent, also, as to paying such 
surplus to the bankrupt and leaving such interest unpaid. Under the 
general rule of law, the debtor is required to pay interest up to the 
time he pays his debt If the bankruptcy act does not control, the 
general law does. 

As said by Jenkins, Circuit Judge, in Re Kane, 127 Fed. 552, 553, 
62 CCA. 616: 

"A court of bankmptcy Is a court of equity, seeking to administer the law 
according .to Its spirit, and not merely by Its letter.** 

When the bankrupts, or the trustees acting for them, move the 
court to direct the fund to be paid to them, they should be required to 
do equity by paying the interest due by law up to date. Even in cases 
where there is a statute making usury forfeit all interest, a coniplain- 
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ant seeking relief in equity from usury is required to pay legal in- 
terest. 

The bankruptcy act of March 2, 1867, c. 176, 14 Stat. 517, provided 
that all debts due and payable at the time of the adjudication of bank- 
ruptcy may be proved against the estate, providing for a rebate of 
. interest as to debts existing but not payable until a future day. Under 
that statute, to secure equitable uniformity in the distribution, interest 
was computed to the same time on each claim. When a question arose 
between the bankrupt and a creditor as to the payment of subsequently 
accruing interest out of a surplus, the question stood on principle just 
as it stands under the present bankruptcy act. The act in neither case 
makes express provision for such contingency. In Re Hagan, 6 Ben. 
407, 11 Fed. Cas. No. 5,898, Blatchford, District Judge, approved a 
decision of the register, holding that the creditors, out of a surplus left 
in the estate after paying the claims, with interest up to the date, of the 
filing of the petition, were entitled to collect the subsequently accruing 
interest. Bond, Circuit Judge, in Re Bank of North Carolina, 12 N. 
B. R. 130, 2 Fed. Cas. No. 895, likewise held that the creditors ware 
entitled to receive the subsequently accruing interest out of a surplus 
fund. In re Town, 8 N. B. R. 40, Fed. Cas, No. 14,112, decided by 
Longyear, District Judge, is to the same eflfect. 

The same question has arisen under the insolvency laws of several 
of the states. 

In Clemons v. Clemons, 69 Vt. 545, 548, 38 Atl. 314, 315, a case 
involving the construction of an insolvency statute, the court said : 

*'It is true tbe statute provides that, upon debts subject to the payment 
of interest, interest shall be computed to the date of filing the petition. It 
is a matter of convenience that a time should be fixed for that purpose, 
and the time chosen is as convenient as any ; but the statute does not mean 
that interest shall in no event be computed to a latter date, for obviously it 
should be when, for instance, the assets are more than enough to pay the 
face of the debts as allowed." 

The insolvency statutes of other states have been construed in the 
^me way. Brown v. Lamb, 6 Mete. (Mass.) 203, 210, 211 ; Williams 
v. American Bank, 4 Mete. (Mass.) 317; Prichett v. Newbold, 1 N. 
J, Eq. 571. Chancellor Walworth, construing the New York statute, 
in the Matter of Murray, 6 Paige (N. Y.) 204, 205, said : 

"In settling the tableau of distribution, therefore, the interest upon those 
debts which bear interest or upon which it is recoverable as damages, upon 
settled legal principles, should be computed to that time (the date of as- 
signment) ; and, if any debts are not then due, and which are not upon inter- 
est, a proper discount should be made. As to subsequent interest, if the 
debts are not paid at that time, and the fund which is afterwards realized 
by the assignee is more than suflScient to pay the amount thus found due 
at the time of the assignment, the interest on all the debts subsequent to 
the assignment should be paid ratably out of the surplus." 

In Sexton v. Dreyfus, 219 U. S. 339, 344, 31 Sup. Ct. 256, 257 (55 
L. Ed. 244), Mr. Justice Holmes said: 

'*We take our bankruptcy system from England, and we naturally assume 
tliat the fundamental principles upon which it was administered were adopt- 
ed by us when we copied the system, somewhat as the established construe- 
tion of a law goes with the words where they are copied by another state." 
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In 1743, long before the passage of our first bankruptcy act, Lord 
Chancellor Hardwicke, in Bromley v. Goodere, 1 Atkyns, 75, con- 
sidered and decided, under the English statutes, the exact question in- 
volved here. It was a contest between the creditors and the heirs of 
the bankrupt over a surplus. The debts had been paid in full, princi- 
pal and interest ; the interest being computed, as the English statute 
required, up to the date of the commission. The creditors claimed the 
subsequently accruing interest out of the surplus, and the bankrupt's 
heirs claimed the entire surplus, pleading the bankrupt's discharge. 
The Lord Chancellor held that the creditors were entitled to have the 
subsequently accruing interest paid out of the surplus. This rule was 
approved in later English cases. Ex parte Mills, 2 Vesey, Jr., 295 ; Ex 
parte Clarke, 4 Vesey, Jr., 676. 

Blackstone states the usual English rule to be that all interest on 
debts shall cease from the time of issuing the commission, yet, in case 
of a surplus left after payment of every debt, such interest shall again 
revive. 2 Blacksfone's Commentaries, 488. 

The facts are not very clearly and fully stated in Re John Osborn's 
Sons & Co., 177 Fed. 184, 100 C. C. A. 392, 29 L. R. A. (N. S.) 887; 
but the statement is sufficient to show that certain claims based on ac- 
counts had been proved against the bankrupt's estate and paid in full 
by dividends, and that the controversy was as to whether a surplus 
\should be paid to the bankrupts or be used in paying interest on the 
claims, including interest which accrued subsequent to the allowance 
of the clairhs. The court, deciding that the proof and allowance of the 
claims were, in effect, judgments, held that they were ^entitled to be 
treated as judgments, and, as such, interest accruing both before and 
after their allowances should be paid on the claims. And National 
Bank of Commonwealth v. Mechanics' National Bank, 94 U. S. 437, 
24 L. Ed. 176, is cited as sustaining this view by analogy. The Osbom 
Case IB the only one to which our attention has been called, involving 
the distribution of a surplus, that has arisen under the present bank- 
ruptcy act. 

It is said that the subsequently accruing interest should not be paid 
because it has never been proved as a debt. We do not think this ob- 
jection is sound. The proof of an interest-bearing claim is proof of 
the interest collectible on such claim. Interest is an incident of, or a 
part of, the debt, and no separate proof of it is required. 

The fact that the surplus to be distributed arises from the individual 
estates of the partners does not affect the question ; for it is express- 
ly provided by section 5f of the act that : 

**Sliould any surplus remain of the property of any partner after paying 
h\B indlTldual debts, such surplus shaH be added to the partnership assets 
and be applied to the payment of the partnership debts." 

[5] It is argued that the respondents, having been discharged in 
bankruptcy, are protected by the discharge from the payment of the 
interest claimed. The discharge ordinarily operates to relieve the 
bankrupt of further liability ; but^ it does not relieve the fund in the 
hands of the trustees, nor affect in any way the claim that creditors 
may have to the fund. It is a trust fund held by the trustees for ad- 
190F.--30 
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ministration under the direction of the court, wholly unaffected by the 
discharge of the bankrupts. Bromley v. Goodere, 1 Atkyns, 75, S). 

The statute contains no express provision that answers the question 
involved in this case. There is in court a fund amounting to $88,432.- 
81. The court must give directions as to its disposition. Whether we 
are governed by the apparent intention of Congress as shown by^ the 
general purpose of the bankruptcy law, or by the general principles 
of equity, the result would be the same. The bankrupts should pay 
their debts in full, principal and interest to the time of payment, when- 
ever the assets of their estates are sufficient. The balance then re- 
maining should be returned to the bankrupts. 

The petition for revision is allowed, and the decree of the District 
Court is reversed, with directions to distribute the fund in conformity 
with the foregoing opinion of this court 



JOHNSON et al. ▼. NORRIS et aL 

(Circuit Court of Appeals, Fifth Circuit. October 2, 1911.) 

No. 2,109. 

Appeal from the District Court of the United States for the Southern 
District of Texas. 

Petition by J. E. Johnson and others against F. O. Norris and others, trus- 
tees in bankruptcy of the firm of Vineyard, Walker & Co., for distribution of 
an alleged surplus in the hands of defendant as trustees for the payment of 
interest accruing subsequent to adjudication on claims otherwise paid in 
fulL From an order denying such relief, petitioners appeal. Dismissed. 

Walter F. Brown (Carothers & Brown, on the brief), for petitioners. 
T. M. Kennerly and J. F. Walters (Q A. Wamken, Richard G. Maury, 
and Lane, Wolters & Storey, on the brief), for respondents. 

Before PARDEE, McOORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This case involves the same questions and rec- 
ord that are in the case of the same style that we have Just decided (190 
Fed. 459). The questions involved having been. decided on the petition for 
revision, this appieai is; 

Dismissed. 



JOHNSTON et aL v. SHAW et aL 

(Circuit Court of Appeals, Ninth Circuit September 5, 191LI 

No. 1,840. 

L Minks and Minebals (| 71*) — ^Rights Under Lbass— Piopebtt Sttbjsot 
TO Attacttment. 

A., having purchased the interest of his partner in a mining lease con- 
taining an option to purchase, contracted with J. that he should have full 
control of the ground in consideration of his advancing all the money 
necessary to pay o])erating expenses until "said parties*' to the agree- 
ment should "commence to hoist pay,*' after which all the profits of the 
mine *'coming to said parties hereto" should be taken possession of by 
J. to reimburse him for money so advanced until he should be paid In 
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fall, after which payment of the profits from the mine should be paid 
to A. until $8,000 was paid, to pay AJs creditors, and that thereafter 
all profits should be divided between the parties share and share alike, 
X agreeing to mine '*for the Joint profit and benefit of the parties here- 
to," and that the agreement should continue and exist for the full term 
of the lay or lease agreement Thereafter A. assigned the lease to J., 
taking another agreement, however, that the parol contract should not be 
afl!ected in any way thereby. After J. had received from the mine suffi- 
cient to reimburse him for his outlay, and while the profits were being 
received by him for the purpose of paying the $3,500 due to A. for the 
benefit of his creditors, A.'s interest in the mine was attached. Held, 
that under such agreements A., and J. were tenants in common of the 
property held under the lease, and that A.'s interest was suibject to at- 
tachment notwithstanding J.'s possession. 
[Ed. Note. — ^fi\>r other cases, see Mines and Minerals, Dec. Dig. | 71.*1 

2. Attaohhknt (I 332*)— Rbdkliveby Bond— Liabilttt ot Sdbetiss— Sps- 

oiAJC Execution. 

Carter's Ann. Code Gir. Proc. Alaska, § 145, provides that the marshal 
may deliver any of the property attached to the defendant or to any other 
person claiming it upon his giving a writtai undertaking therefor, exe- 
cuted by two or more sufficient sureties, engaging to redeliver it or to 
pay the value thereof to the marshal, to whom execution on a judgment 
obtained by the plaintiff in that action may be issued. Held, that where 
plaintiff in attachment recovered a judgment on which an execution was 
Issued requiring the marshal to satisfy the judgment with interest out 
of the personal property of the debtor, and the marshal levied on the 
property attached and surrendered under a redelivery bond and no other, 
and returned that the principal in such bond refused to deliver the prop- 
erty or pay the value thereof, such return was sufficient to fix the liabil- 
ity of the principal and sureties on the redelivery bond without a spe- 
cial execution authorizing and commanding the marshal to sell the at- 
tached property. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 118&-1192; 
Dec. Dig. S 332.*] 

3. Attachmeivt (I 217*) — Judgment— CONSTRtrcTioN. 

Where a judgment recited that it appeared to the court that certain 
property of the attachment defendant had been attached in the action, 
described the same, and that it was ordered that the property and the 
debtor's interest therein be sold to satisfy plaintiff's demands, the judg- 
ment showed on its face that the court and not the clerk ordered the 
sale of the attached property, and was therefore not objectionable on the 
theory that the clerk in entering the default of the defendants in attach- 
ment had no power to order a sale of the property attached. 

[Ed. Note. — For other cases, see Attachment, Cent Dig. {§ 735-752; 
Dec. Dig. I 217.*] 

4. Attactiment (J 349*) — ^Action on Bond— Pleading, 

Where, in an action on redelivery bond, defendants did not controvert 
the allegation of the complaint that after the default of the attachment 
defendant "was duly entered" by the clerk of the court, the clerk there- 
upon "duly entered judgment therein" against the debtors, a copy of 
which judgment was annexed as an exhibit, defendant thereby admitted 
that the judgment, including the order of sale, was duly entered as an 
order of the court, and not a mere clerk's order. 

[Ed. Note. — For other cases, see Attachment, Dec. Dig. | 349.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

•For oUier caaea lee tame topic ft i ntTmbbb in Dec. ft Am. Dl^t. 1907 to date, ft Rep'r Indezea 

Digitized by VjOOQIC 



468 IIK) FEDERAL REPOBTEB 

Action by C. M. Shaw and another against Harry Johnston and 
others. On a redelivery bond to secure the release of certain property 
attached at plaintiffs' instance in an action by them against certain 
others. Judgment for complainants, and defendants bring error. Af- 
firmed. 

On the 16th day of January, 1907, Wm. J. Nolan leased to Samuel Apple- 
baum and H. H. Darud a certain placer mining claim known as No. lo Be- 
low Discovery, on deary creek, in the district of Alaska, with the privilege 
of entering and mining for gold. This lease provided for the payment of a 
30 per cent, royalty to Nolan and contained an option of purchase in favor 
of the lessees. Applebaum and Darud entered into possession of the claim, 
sunk a shaft to bed rock, and put up a buukhouse; but, being without sufil- 
cient funds to further prosecute the work, Darud withdrew from the en- 
terprise, and Applebaum on September 5 and 7, 1907, made and entered into 
three certain contracts in writing with Harry Johnston, one of the piaintiifs 
in error, under which Johnston, with the consent of said Wm. J. Nolan, went 
into possession of the said mining claim, and furnished all the funds and 
purchased and provided all the machinery, tools, and appliances necessary 
for the proper mining operations thereon, worked aUd mined the same, and 
was so in possession at the time of the attachment in question. 

Th^ agreement of September 5, 1907, contained the following provision: 

**Whereas the said party of the first part herein (Applebaum) is desirous 
that H. R, Johnston shall take full control, charge and supervision of the 
working of said ground and to that end and purpose hereby enters into the 
following agreement — ^that in consideration that the said H. R. Johnston will 
take full charge, control and supervision of the mining, operating and work- 
ing of said mine as hereinbefore mentioned, and continue the same, the said 
party of the second part is to receive one-half of the net profits of said mine 
and undertaking upon the following conditions: 

"The said H. R. Johnston is to advance the money necessary to pay the 
operating expenses now until the said parties hereto shall commence to hoist 
pay, and thereafter all the profits of said mine coming to the said parties 
hereto shall be taken possession of by the said H. R. Johnston to reimburse 
him for the money so advanced, and until he shall be paid in full. That 
thereafter and after the payment of the said money to the said H. R. John- 
stop so mentioned all profits taken from said mine shall be paid to the 
said party of the first part herein until the sum of three thousand five hun- 
dred is paid, which sum is for the purpose of paying the creditors of the 
said Samuel Applebaum. That thereafter all profits taken from said mine 
shall be divided between the parties hereto share and share alike. And in 
consideration of the foregoing the said H. R. Johnston hereby agrees to take 
full control, management and supervision of said mine and premises and 
work and mine the same according to his best ability and endeavors in a 
minerlike manner and for the Joint profit and benefit of the parties hereto." 

On September 7, 1907, Applebaum assigned the lease of the property to 
Johnston, and on the same day the parties entered into an agreement which 
contained the following provision: 

"Witnesseth: That whereas the party of the first part (Applebaum) did on 
this date sell, convey, assign, transfer and set over unto the party of the 
second part herein (Johnston) all the right, title and interest of the party 
of the first part in and to the lay or lease agreement which is the subject of 
that certain agreement entered into by and between the parties hereto on 
the 5th day of September, 1907. 

**Now therefore. It is hereby mutually agreed by and between the parties 
hereto that the said agreement made and entered into on the 5th day of Sep- 
tember, 1907, between the parties hereto shall be and remain in full force and 
effect and shall not in any way be affected by the assignment this day made. 

**It is further hereby mutually agreed that when the party of the first part 
hereto shall have paid or caused to be paid to the party of the second part 
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all of the money adynnced by the party of the second part tor the operating 
expanses upon said ground, then the party of the second part will convey to 
the party of the first part a one-half interest in and to said lay or lease." 

In order to properly mine the claim it was necessary for Johnston to use, 
and he thereupon purchased, a boiler, hoist, and engine, together with all ap- 
pliances, fittings, and tools tlien located on the claims, paying therefore the 
sum of. $1,450. He also purchased wood to the amount of $1,229.50. These 
articles were purchased for use in working the mine, and under the agree- 
ment of September 5, 1907, the mine was to be worked for the joint profit and 
benefit of Applebaum and Johnston. 

About eight months thereafter, and while Johnston was still in possession 
and carrying on his mining operations under his contracts with Applebaum, 
an action was instituted by the defendants in error in the District Court at 
Fairbanks, Alaska, against Applebaum and Darud upon a promissory note 
and certain accounts for goods sold and delivered, etc., for certain sums 
amounting in the aggregate to $5,124.98, and interest. In this action a writ 
of attachment was issued and placed in the hands of the United States mar- 
shal, who, on May 25, 1908, without taking possession of any of the property 
in question^ executed the same by serving upon Johnston a copy of the writ 
•'together with a notice of garnishment specifying the property attached," to 
wit, "all of the moneys, or personal property of the within defendants, or ei- 
ther of them, due from or in the possession or control of H. R. Johnston." 
Johnston, upon being served with this notice of garnishment, made and gave 
to the marshal a written certificate to the effect that he was not indebted to 
Applebaum and Darud or either of them in any sum whatever. Thereafter, 
on May 29, 1908, the marshal returned to the mining claim in question, with 
the same writ of attachment, and further executed the same by attaching all 
of the defendants' rights, title, and interest, in and to the remains of dump 
of gold-bearing ground, gold in sluice-boxes, boiler, pump, and all flttinp^s, all 
wood (eight to ten cords) on said claim, by delivering a certified copy of- said 
writ, together with a notice of the property attached, to H. R. Johnston, tlie 
^ person having possession of the same, and by putting a keeper in charge of 
said property, and at 16 Below Cleary Creek, Alaska, on the 29th of May, 
1908, by attaching all of the defendants' right, title, and interest in and to a 
6x6 little Giant Hoist, by delivering a certified copy of said writ, together 
with a notice of the property attached, to S. Weise, the person in possession 
of the same. Thereupon Johnston, in order to have his property restored and 
to enable him to go ahead with his work, furnished the redelivery bond in 
suit in this action. The bond is in the sum of $5,824, with plaintiffs in error 
Bonnlfield and Aitken as sureties. 

Thereafter on June 29, 1908, a default Judgment was entered by the clerk 
against Samuel Applebaum and H. H. Darud in the sum of $5,496.28, together 
with attorney's fee of $500 atfd costs. In such default judgment there was 
embodied an order that the same should be enforced against the joint prop- 
erty of both defendants and the separate property of Applebaum, that execu- 
tion issue, and that all Interest of Applebaum in the property be sold to pay 
plaintiffs' demands. A general execution upon this judgment was thereafter 
issued, which was executed by the marshal by making a demand upon John- 
ston who refused to deliver the possession on the ground that the property 
belonged to him. The present action was accordingly brought on the bond. 

In its second amended complaint on the bond, the proceedings in the attach- 
ment suit are set forth. It is alleged that the property attached was the 
property of Applebaum, the defendant in that case, and that it was of the 
value of $6,000; that Harry Johnston, the defendant in this action, claimed 
the property as his own. It is alleged that a redelivery bond was given by 
Harry Johnston as principal and Samuel A. Bonnlfield and Thomas A. Aitken 
as sureties, in^the sum of $5,824, in and by which, in consideration of the de- 
livery of said property to the said Harry Johnston, said defendants jointly 
and severally undertook and promised to ^'redeliver said property or pay the 
value thereof to the United States marshal, to whom execution upon a judg- 
ment obtained by the plaintiffs in said action may be Issued." 

It is alleged that in consideration thereof the property so attached was 
by the marshal delivered to Johnston; that Applebaum and Darud made no 



Digitized by 



Google 



470 t90 FEDERAL BEPORTBB 

appearance whatsoever in tbe action, and on about the 29th day of Sj^e, 
1908, the clerk of the court entered judgment against them; that after the 
entry of the judgment an execution was issued thereon and delivered to the 
marshal ; that the marshal duly demanded of Johnston the redelivery of said 
property or the payment of the value thereof, but neither Johnston nor de- 
fendants Bonnifield or Aitken have redelivered the said property to the mar- 
shal or paid the value thereof to the marshal, nor paid any sum whatsoever 
as provided in their undertaking; that no part of the judgment has been 
paid. PlalntlllB demanded judgment in the sum of $6,824 with costs and dis- 
bursements. 

Plaintiffs in error demurred to the complaint on the ground that it did not 
state a cause of action. The court overruled the demurrer, and plaintiffs in 
error then answered, alleging that the property attached was, at the time of 
the execution of the writ of attachment, the property of the defendant John- 
ston. Defendants in error filed a reply, putting in issue the afl^rmative de- 
fense. 

The case was tried before the court and a jury. A verdict Jn favor of the 
plaintiffs in that case, defendants in error in this case, for the sum of 
$3,496.44, was rendered, upon which judgment was thereafter duly entered. 
From this judgment the plaintiffs in error sued out this writ of error. 

John McGinn, Campbell, Metson, Drew, Oatman & Mackenzie, and 
E. H. Ryan, for plaintiffs in error. 

L. P. Shackleford, Alfred Sutro, and Kllsbury, Madison & Sutro, 
for defendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The controlling question in this case is whether Applebaum, the de- 
fendant in the attachment suit had any interest in the attached prop- 
erty at the time of the levy of the attachment. Whether he had such an 
interest depends upon the construction to be placed upon the contracts 
entered into between himself and Johnston and the situation and rela- 
tion of the parties with respect thereto at the time of the attachment; 
that is to say, the contracts provided for a succession of relations be- 
tween the parties with respect to the working of the property, and 
these successive relations may tend to show what interest, if any, Ap- 
plebaum had in the property. 

The agreement of September 5, 1907, after reciting that Applebaum 
and Darud were lessees of a certain mining claim, and that Applebaum 
was desirous that Johnston should take full control, charge, and su- 
pervision of the working of said ground, provides that Johnston "is 
to advance the money necessary to pay the operating expenses now un- 
til the said parties hereto shall commence to hoist pay." 

It appears from the evidence that a small quantity of gold-dust was 
taken from the mine as early as September 14, 190/. There was also 
a small quantity taken on September 23, 1907, and there was evidence 
of a third clean-up in the fall of 1907, and then on May .5, 1908, the 
taking of the gold-dust from the mine was resumed and continued un- 
til the attachment was levied on May 29, 1908, at whicli time the v&lue 
of the gold-dusf taken from the mine amounted to the stun of $16,420.- 
92. On June 3d another small quantity was taken, amounting to 
$261.50, making a total of $16,682.41. 
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In books kept by Johnston it appears that he cleaned up from the 
working of the mine gold-dust at the dates and in the amounts as fol- 
lows: 





Credits. 




Sept 14. 


4.66 


Oz, 


Dost 


78.60 


28. 


16,83 




« 


273.06 


May 6. 


88.20 


at 


17.85 


W21.46 


9. 


168.44 




17.40 


2,930.86 


12. 


266.66 






4.737.97 


15. 


101.94 






.1,773.75 


18. 


103.90 






1,807.86 


23. 


67.60 






1,002.24 


27. 


80.47 






630.18 


29. 


101.44 




M 


1,766.06 


June 8. 


16.03 




«• 


261.60 



Balance $16,682.41 

It is therefore not disputed that the first stage in the working of 
the mine — ^that is to say, the period prior to the time when the said 
"parties hereto shall commence to hoist pay" — ^had passed when the 
attachment was levied on May 29, 1907. 

The agreement then provides: 

*^And thereafter all the profits of said mine owning to the »aid parties here- 
to shall be taken possession of by the said H. B. Johnston to reUnburse him 
for the money so advanced, and nntll he shall be paid In full." 

There was evidence tending to show that this stage had also been 
passed when the attachment was levied. Johnston had advanced money 
for the working of the mine; but the gold-dust taken out had fully 
reimbursed him for such advances. The agreement then provides : 

'Thereafter and after the payment of the said money to the said H. B. 
Johnston so mentioned that all profits taken from said mine shall be paid to 
the said party of the first part herein nntll the sum of three thousand five 
hundred is paid, which sum is for the purpose of paying the creditors of the 
said Samuel Applebaum." 

The evidence tends to show that it was during this last stage in the 
working of the mine that the attachment was levied. It was after 
Johnston had been reimbursed for money advanced by him and when 
all the profits of the mine were to be paid to Applebaum for the pur- 
pose of paying his creditors until the stam of three thousand five hun- 
dred dollars had been paid him ; but no money had been paid Apple- 
baum under this provision of the contract It was next provided : 

*That thereafter all profits taken from said mine shall be divided between 
the parties hereto share and share alike.** 

For the purpose of this case it is not necessary to consider whether 
the working of the mine had reached the stage when Applebaum was 
interested in the working of the mine under this last provision of the 
agreement. It is sufficient if he was interested in the property and by 
reason of his relation to the working of the mine was a tenant in com- 
mon of 'all the property under the preceding provision of the agree- 
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ment. The next provision is applicable to the entire /relationship of 
the parties to the property, and is as follows : 

"And In consideration of the foregoing the said H. R. Johnston hereby 
agrees to take full control, management and supervision of said mine and 
premises and work and mine the same according to his best ability and en- 
deavors in a minerlike manner and for the joint profit and benefit of the par- 
tics hereto.** 

It is further provided that: 

"This agreement shall continue and extend to the full term of the lay or 
lease agreement.*' 

We have here in the whole contract successive relations carefully 
balancing the rights of each of the parties to an equality with the other- 
in the joint enterprize of working the mine, but no money had been 
paid Applebaum under the provision providing for such payments. 
There does not seem to be much doubt that under, this contract Apple- 
baum and Johnston were tenants in common of all the property at- 
tached at the time the attachment was levied. But on September 7, 
1907, Applebaum executed an assignment of the lease to Johnston. 
Did this assignment change Applebaum's relation to the property? A 
second agreement executed by the parties on that day appears to an- 
swer this question. It provided : 

'•It is hereby mutually agreed by and between the parties hereto that the 
said agreement made and entered Into on the 5th day of September, 1907, be- 
tween the parties hereto shall be and remain in full force and effect and shall 
not In any way be affected by the assignment this day made." 

In other words, as between Applebaum and Johnston Applebaum's 
relation to the property was to continue as before. It was not to be 
in any way affected by the assignment. If he was a tenant in common 
before the assignment, he continued a tenant in common after the as- 
signment. The fact tiiat Johnston was in possession of the property 
was immaterial. He was in possession for the interest and benefit of 
Applebaum as well as for himself. 

•The defendant's Interest In personal property need not. In order to Its be- 
ing subject to attachment, be several and exclusive. An Interest held by him 
in common with others may be attached; and the property may be seized 
and removed, though the rights of the other Joint owners may thereby be Im- 
paired." Drake on Attachment (5th Ed.) § 248. 

[2] It is next contended by the plaintiffs in error that the second 
amended complaint did not state facts sufficient to constitute a cause 
of action for the reason that defendants did not allege that after the 
rendition of the judgment in the attachment suit a special execution 
was issued thereon to the marsh^il authorizing and commanding him to 
sell the attached property. It is contended that until a valid order of 
sale had been made and incorporated in the judgment, and a special 
execution issued on such judgment and placed in the hands of the mar- 
shal, he was not lawfully authorized to demand of the plaintiffs in er- 
ror the delivery of the attached property, or the payment of its value. 
The condition of the redelivery bond executed by Johnston and his 
sureties, and under which Johnston procured the release of tlie at- 
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tached property, was that in consideration cf such redelivery John- 
ston and his sureties, jointly and severally, undertook and promised 
'*to redeliver the said property or pay the value thereof to the United 
States marshal, to whom execution upon a judgment obtained by the 
plaintiffs in said action may issue." 

Section 145 of the Alaska Code of Civil Procedure (Carter's Ann. 
Codes, p. 175), under which this redelivery bond was given, provides 
that: 

"The marshal may deliver any of the property attached to the defendant, 
or to any other person claiming it upon his giving a written undertaking 
therefor, executed by two or more sufficient sureties, engaging to redeliver it 
or pay the value thereof to the marshal, to whom execution upon a judgment 
obtained by the plaintiff In tliat action may be issued." 

• There is no requirement here, either in the statute or in the bond, 
for a special execution. An execution was issued requiring the mar- 
shal to satisfy the judgment with interest out of the personal prop- 
erty of the judgment debtor, and to make sale thereof according to 
law. The marshal levied upon the property ordered to be sold by the 
judgment, and on no other property, and so made return upon the ex- 
ecution, with the further return that "said Johnston then and there neg- 
lected and refused to deliver said property or to pay the said value." 
This was sufficient to fix the liability of the defendants on the rede- 
livery bond. No further or other demand was necessary or required. 
The plaintiffs in error, in support of their contention that this was not 
sufficient, cite the case of Gass v. Williams, 46 Ind. 253. In that case 
the question presented to the court upon a demurrer to a complaint was 
this: 

"Can an action be maintained upon a redelivery bond under ♦ • ♦ the 
Code when upon final hearing only a personal Judgment Is required and the 
attachment Is dissolved?" 

The court answered this question in the negative. Nothing was said 
concerning the necessity of alleging in the complaint that a special ex- 
ecution had been issued as a condition precedent to liability upon the 
redelivery bond. The case, therefore, is not sin authority for the posi- 
tion taken by the plaintiffs in error in this case. 

The case of Lowry v. McGee, 75 Ind. 508, is also cited. The action 
in that case was for the possession of real estate. Each party to the 
action claimed title under a sheriff's deed executed upon a sale under 
an execution. The. party holding the later deed in date claimed prior- 
ity of title by reason of the fact that the suit upon which his judgment 
had been rendered was commenced with an attachment proceeding and 
the property had been attached prior to the date of the judgment in 
favor of the party holding the prior deed. But it appears that his 
judgment was in personam for the amount of his claim without any 
judgment in rem against the property, or any order whatever in rela- 
tion to the property or attachment proceeding. His claim that the 
attachment hen was merged in the personal judgment could not there- 
fore be sustained, and the court so held. The decision is not applica- 
ble to the present case. 
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The last case is that of Wright v. Manns, 111 Ind. 422.^ 12 N. E- 
160. The action in that case was upon a redelivery bond given in an 
attachment suit where it was provided in the bond, in accordance with 
the statute in that behalf; that the party to whom the attached property 
had been delivered would "properly keep and take care of said prop- 
erty, and * * * on demand deliver to said sheriff * * * the 
personal property so attached." There was no allegation in the com- 
plaint upon this bond that the sheriff had made the demand required 
by the statute and provided for in the bond. The Supreme Court ac- 
cordingly held that the demurrer to the complaint pointing out this de- 
fect should have been sustained by the trial court. The court held fur- 
ther that the statute required a special execution commanding the sher- 
iff to sell the attached property, and that until such a special execution 
had come into the hands of the sheriff he was not authorized to make 
the demand. The complaint before the court in the present case is not 
open to the objection sustained in that case, and we are of opinion 
that under the Alaska statute a special execution is not required to fix 
the liability of the obligors on the redelivery bond where a judgment 
has been entered directing the sale of the attached property and the 
execution follows the direction of the judgment. 

[3] It is finally contended that the clerk of the court in entering the 
default of the defendants in the attachment suit had no power or au- 
thority to enter other than a personal judgment against the defendants, 
and that in so far as the judgment ordered the sale of the attached 
property it was void. This contention cannot be sustained. The judg- 
ment shows on its face that the court, and not the. clerk, ordered the 
attached property to be sold. The recital of the judgment in this be- 
half is as follows: 

"And It farther appearing to the court that certain property of the said 
defendant Samuel Applebaum has been attached in this action, to wit, all the 
right, title, and interest of the said Samuel Applebaum in and to the follow- 
ing described property (describing the property). 

"It is further ordered and adjudged that the said property and the right, 
title, and interest of the defendant Samuel Applebaum therein, be sold to 
satisfy the plaintiffs' demands." 

[4] It will be presumed that such an order was an order of the 
court ; but further than this it was alleged in the complaint that after 
the default of Applebaum "was duly entered therein by the clerk of 
said court, and said clerk thereupon duly entered judgment therein 
against s4id Applebaum and Darud, a copy of which said judgment 
is hereunto annexed marked 'Exhibit C and prayed to be read ^s a 
part hereof." 

In their answer to the complaint the defendants did not deny this 
averment of the complaint. It therefore stands admitted and confessed 
and must be accepted as a fact that the judgment was duly entered. 
If duly entered, it was an order of the court, and the order of sale 
was an order of the court. 

Finding no error in the record, the judgment of the District Court is 
affirmed. 
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THE EUROPE). 

(dreuit Court of Appeals, Ninth Olrcait September 5, lOlL) 

No. I,d57. 

1. Collision (§ 69^) — ^Mov^no and Anchobxd Yxssxia— Anokobikci in 

* Channel. 

An ocean-going yefleel may lawfully lie at anchor in the nighttime in 
the deep channel of a navigable river if not so placed as to prevent or 
obstruct the passage of other vessels, in violation of Act March 3, 1899, 
c. 425, S 15, 30 Stat 1152 (U. S. Comp. St 1901, p. 3543), and the words 
'•prevent or obstruct** in such statute are positive words indicative of 
limited restraint and of legislative Intent to not interfere with the right 
use of water wajrs by imposing an absolute or unreasonable prohibition. 
[Ed. Note. — ^For other cases, see Collision, Dec. Dig. § 09.*] 

2. Collision (§ 77*) — Vksoel at Anchob—Dutt of Watchican. 

It is not a fault constituting a legal ground of liability for a collision 
for the watchman on a ship at anchor to fall to give warning by sounds 
or signals ta an approaching vessel when the weather is clear, and there^ 
fore the absence of a watchman from the position from which he could 
best see an approaching vessel cannot be chaiged as a contributing cause 
of a collision. 

[Ed. Note. — ^FOr other cases, see Collision, Cent Dig. tS 140-149; Dec. 
Dig. S 77.*] 

-8. Collision (S 75*) — Inland Bulbs — Construction --^ Anchor I^ghts — 
"Hull." 

In article 11 of the Inland rules (Act June 7, 1897, c. 4, 80 Stat 98 [U. 
8. Comp. St 1901, p. 2879]), which requires a vessel 150 feet or more in 
length when at anchor to carry a light forward **at a height of not less 
than twenty and not exceeding forty feet above the hull," etc., the word 
"hull" includes the forecastle deck. 

lEd. Note. — For other cases, see Collision, Cent Dig. SS 105-121; Dec. 
Dig. S 75.*] 
^ Collision (S 71*)— Anohobbd and Moving Ve86Bl»— Fault. 

A harmless fault even when a positive mandate of the statute has 
been disobeyed, cannot be made the basis of a recovery of damages nor 
palliate the fault of another which does inflict the injury, and the fact 
that the riding lights of a vessel at anchor were not at the exact height 
prescribed by the rules will not render her liable for a collision where 
the lights were clearly visible for the required distance, and the failure 
of the moving vessel to see them was due solely to the negligence of her 
navigators. 

[Ed. Note. — ^For other cases, see Collision, Cent Dig. | 101 ; Dec. Dig. 
I 71.*1 

9. Collision (i 154*) — Suit fob Daicagbs— Costs^Expbnsb or Bond. 
^ Where ft foreign vessel libeled for collision was exonerated and recov- 

ered damages on a cross-libel, the cost of obtaining a bond for her re- 
lease, including not only the premium paid to the bonding company, but 
also the necessary incidental expenses incurred, was properly allowed 
her as costs. 

[Ed. Note. — ^For other cases, see Collision, Cent Dig. { 308; Dec Dig. 
I 154.*] 

^ Collision (S 136*) — Suit fob Damages— Daicagbs— Detention of Vessel. 

Demurrage allowed a vessel for the time she was detained for repairs 
after a collision may properly be based on evidence showing her average 
daily earnings during the preceding five years. 

[Ed. Note^^ — For other cases, see Collision, Dec. Dig. | 180.*] 

^Ww othir G«Mi ■•• Mm« toplo 4 i loncBn In D«e. 4 Am. Bigs. 1907 to 6tkU, 4 R«p'r ladcsM 
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Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Suit in admiralty for collision by the Western Transportation & 
Towing Company, as owner of the steamer Annie Comings, against the 
French barque Europe, Theophile RoUier, master, claimant Decree 
for respondent, and libelant appeals. Affirmed. 

For a statement of this case the following is copied from the appellant's 
brief: 

**This is an appeal brought by the Western Transportation & Towing Com- 
pany from a decree of the District Court of the United States for the Dis- 
trict of Oregon, sitting as a court of admiralty. On the evening of Decem- 
ber 30, 1907, the river steamer Annie Comings, owned and operated by the 
appellant, collided with the French barque Europe, anchored in the Willa- 
mette river near the city of Portland, resulting in the sinking and total 
destruction of said steamer, and damage to said barque in certain parts of 
its rigging. The appellant filed its libel against said barque Europe for the 
loss of said Annie Comings and her cargo, and thereafter the master of the 
Europe filed a cross-libel for the damage sustained by said barque. 

"At the time of the collision the Europe was anchored in the deep-water 
channel of the Willamette river, and in the usual track of vessels plying 
up and down said river. While at anchor in this position, up to the time 
said collision occurred, the forward anchor light of the Europe, which is 
a vessel 303 feet in length, was placed at a height of 17 feet and 6 inches 
above the forecastle deck, which in this case was about 100 feet in length 
extending back of the foremast, the light aft being placed at a height of 
about 8 feet lower than the one forward. The forward light was hung under 
the forestay leading from the Europe's foretopmast to the knighthead. said 
forestay consisting of two wires bound together and being about 4 inches in 
circumference, and being also bound about with chafing-gear to the extent of 
about 9 inches in diameter extending down even with the center of said light, 
which as it hung was from 14 to 18 inches back of said forestay. In this 
position, said forward light was also on a level with the end of the Jib 
t)oom, around which sails were furled to a width of about 2% feet in dia- 
meter, at a distance of about 65 feet in front of said light 

''When the collison occurred, and for some time prior thereto, all of the 
officers and crew, of the Europe were below deck at what the chief officer 
refers to as a French dinner, excepting the boatswain, who was on ttie main 
deck between the forecastle and poop decks, which were each 7% feet higher 
than the main deck. When he felt the shock of the collision, the boatswain 
climbed to the top of the forecastle, and discovered the Annie Comings swing- 
ing across the bow of the Europe. The captain of the Europe followed the 
boatswain to the forecastle deck, and, to relieve the pressure on his ship, 
gave orders to let go two more shackles of the anchor chain (two shackles 
having been already released by the shock of the collision), which was done, 
and the ship prevented from going adrift, although it was carried down the 
river for some distance, and across the deep-water channel toward the west 
shore. The Annie Comings was proceeding down the river loaded with # 
machinery, and was running ^at her average speed. The pilot was at the 
wheel, and a lookout was stationed forward on the passenger deck. Both 
were keeping a watch ahead. The pilot first discovered a light shade on the 
water straight ahead in his course, and immediately put the wheel over to 
swing clear of it. When the object appeared, the pilot did not know it was 
a ship, but instantly discovered that it was from the electric lights on the 
lower deck of the steamer shining on her hull. There was no light visible 
on the ship from the pilot's position in the pilot house, and the lookout could 
see none from his position on the forward passenger deck. The ship was dis- 
<'overed by both pilot and lookout at almost the same instant. When the 
ship was discovered, the steamer was meeting her *head on* within one de- 
gree. The steamer struck within about three seconds after the ship was 
discovered. There was a strong current in the river, and, when the wheel 
of the steamer was put over, it swept the steamer around with her broad- 
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side against the bow of the ship, where she hnn^ nntil broken in two by 
the strong current and sunk, one part of her hull being carried down the 
Columbia river about 15 miles. 

"The fault charged In the libel against the Europe Is very clearly and 
succinctly stated in the opinion of the District Court, as follows: *It is al- 
leged that the Europe was anchored in the fairway, and directly in the course 
of vessels plying the river. This is set doWn as a fault against the ship. But 
the especial complaint Is made that she was so anchored without proper 
riding lights, as required by law, so disposed and situated as to give notice 
and warning of her position and presence in the stream, and without a proper 
anchor watch on duty before and at the time of the collision. As to the 
lights, it is specifically alleged that at no time did the Europe exhibit a large 
white light, visible around the horizon, situated in the proper place, or at the 
proper distance above the deck, to give suitable warning to boats plying 
to and fro upon the river.' The fault charged against the Annie Comings 
by the cross-libel Is also stated in the opinion of the District Court, as fol- 
lows: *As showing the fault of the Annie Comings, it is further alleged that 
while descending the river she was so carelessly navigated by an attempt 
to cross the bow of the Europe in such close proximity with the current then 
running in the river as to foul the Europe's bowsprit, causing the hogchains 
of -the Comings to part, by reason whereof she broke In two and sank, at 
the same time rendering damage to the Europe. Such are the Issues presented 
by the pleadings.' The testimony introduced upon the trial herein presents 
no disputed questions of fact, except upon the point as to whether or not 
the forward anchor light was a bright or a dim light, some of the witnesses 
testifiring that it was a very bright light, while others testified that it was 
a very dim light. 

**The District Court in its opinion and decree held the barque Europe to 
be without fault in the collision and sinking of said Annie Comings, and 
that the Annie Comings was solely at fault in said collision in failing to 
observe and distinguish the anchor lights of the Europe." 

Cake & Cake, for appellant. 

Williams, Wood & Linthicum, for appellee. 

Before MORROW, Circuit Judge, and HANFORD and DIET- 
RICH, District Judges. 

HANPORD, District Judge (after stating the facts as above). By 
the record it appears that the learned district judge before whom this 
case was tried made a painstaking and exhaustive analysis of the evi- 
dence upon which the case was submitted, from which he evolved the 
following conclusions : 

''Finally, I conclude that the Europe was not anchored in an improper 
place, but was so anchored as to require of her great care in protecting 
other, navigating vessels against collision; that she carried two lights, of 
requisite size and dimensions, so placed, and without substantial obstruction, 
that they could be seen for a distance of two miles or more; that the for- 
ward light was not carried to the proper height, by 2^4 feet, required by the 
statutory inland niles for a vessel at anchor of the class of the Europe ; that 
the aft light was not hung at a point 15 feet below the forward light, nor 
more than 8 feet lower; that the Europe had a: watchman on board at 
the time of the collision, but not in a position just then to discover the ap- 
proach of the Annie Comings; that the navigators on the Annie Comings 
either saw or ought to have seen the lights on the Europe and distinguished 
them as riding lights upon a vessel at anchor, and that they were grossly 
negligent in allowing their boat to come into collision with the latter vessel ; 
that 'the position of the lights on the Europe contrary to the regulations of 
law manifestly could not have contributed as a cause to the collision ; and 
that the Europe was supplied with a competent and proper watch, and, if 
not upon the forecastle at the time, the fault, if It be a fault, could not in 
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all reasonable probability have contributed to the canae of the accident I 
therefore find the Annie Comings liable, and the Europe free from fault." 

In making these conclusions, consideration was given to the testi- 
mony of witnesses in connection with knowledg:e of the general physi- 
cal geography surrounding the place of the collision, derived from ex- 
amination of a purported blue print, copv of a government chart, con- 
firmed, no doubt, by the local knowledge which the judge in common 
with all intelligent inhabitants of his state necessarily possesses. Thp 
general direction in which the river flows and its width and depth were 
matters proper to be considered. We deem the criticism of the deci- 
sion on the ground that exact accuracy of the map was not proved to 
be unmerited, and after a careful study of all the evidence we find 
the quoted condusipns, as to all questions of fact, to be true and ac- 
curate. 

The appellant urges for a reversal or modification of the decree on 
the following grounds : 

(1) At the time of the collision the Europe was lying at anchor in 
the deep channel of the Willamette river between the city of Portland 
and the town of Linnton. 

(2) The rules for the prevention of collisions applicable to harbors, 
rivers, and inland waters of the United States (30 U. S. Stat. 98; 
2 F. S. A. 176; Pierce's Fed. Code, § 2026 [U. S. Comp. Stat. 1901, 
p. 2879]), prescribes that vessels of ISO feet or more in length, to 
which class the Europe belongs, when anchored at night shall carry 
in the forward part of the vessel at a height of not less than 20 
feet, and not exceeding 40 feet above the hull, a white light so con- 
structed as to show a clear uniform and unbroken light visible all 
around the horizon at a distance of at least one mile, and another such 
light at or near the stem of the vessel, at such a height that it shall 
not be less than 15 feet lower than the forward light, which require- 
ment was not complied with on the part of the Europe, for that her 
forward lie:ht was hung at an elevation not greater than 17 feet and 
6 inches above her hull, and her stern light was not more than 8 feet 
lower ; and said forward light was obscured by the f orestay to which 
it was suspended and by the jib boom on which sails were furled and 
which extended upwards so tihat its tip end was on a level with said 
light. 

(3) The watchman on board the Europe on duty at the time of the 
collision was on the main deck, in which position he could not observe 
the approach of vessels coming down the river, and he failed to do 
anything to give warning of her presence, or to attempt any maneu- 
ver which might possibly have prevented the collision. 

(4) The District Court included in its decree as part of the taxa- 
ble costs a large and unusual item of expense incurred in obtaining a 
bond to release the Europe from attachment. 

[1, 2] The argument based upon the first and third grounds, as 
stated above, is completely refuted by the decision of the Supreme 
Court in the case of The Oregon, 158 U. S. 186.* On the authority 
of that case, we hold the law to be settled that an ocean-going vessel 
may lawfully lie at anchor in the nighttime in the deep channel of a 

^U Bop. Ct 80i 89 L. Bd. Ml. 
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navigable river, if hot so placed as to prevent or obstruct the passage 
of other vessels, in violation of the act of Congress prohibiting such 
obstruction. 30 U. S. Stat. 1152; U. S. Compiled Stat. 1901, 3543; 
6 F. S. A. 817; Pierce's Fed. Code, § 11105. We also hold that the 
words "prevent or obstruct," in this statute, are positive words in- 
dicative of limited restraint and of legislative intent to not interfere 
with the right use of waterways by imposing an absolute or unreason- 
able prohibition ; and that it is not a fault constituting a legal ground 
of liability for the watchman on a ship at anchor to fail to give warn- 
ing by sounds or signals to an approaching vessel, when the weather 
is clear. It would have been impracticable for the watchman on duty 
in a position to observe the approach of the steamer towards the bow 
end of the Europe tp have operated her rudder so that the current of 
the river would change her position; and he would not have been 
justified in paying out the anchor chain so as to change the position 
of the ship in order to get out of the way of the approaching steamer 
until it was clearly apparent that she was about to ram his vessel; 
and, as the on-coming vessel was going under steam at full speed and 
with a strong current, the discovery of danger by an alert watchman 
would necessarily have been too late to avert a collision by lengthen- 
ing the anchor chain, and, inasmuch as failure on the part of the 
watchman to do any of the things suggested cannot be charged as a 
fault, we cannot regard his absence from the position best adapted 
for efficient service as a contributing cause of the accident. 

[8] One of the contested points in the case is in the question 
whether the rule requiring the forward light to be at an elevation not 
less than 20 feet above the hull requires in a vessel constructed like 
the Europe that the elevation shall be not less than 20 feet above the 
forecastle deck, or whether the measurement shall be from the main 
deck. This court approves the interpretation of the rule given by the 
district judge; that is, that the word "hull" includes the forecastle 
deck, and that, to strictly comply with the requirements of the rule, 
• the light should be elevated not less than 2^^ feet higher than the light 
of the Europe was at the time of the collision, and the stem light 
should be at least IS feet lower than that elevation. This fault in the 
detail of placing the forward and stem lights respectively at the pre- 
scribed elevations is the only important circumstance distinguishing 
this case from the case of the Oregon, supra. The difference be- 
tween the two cases even in this particular cannot be very great, for 
in its opinion in that case the Supreme Court said: 

"The International Code, (Rev. Stat. § 4233 [U. S. Comp. St 1901. p. 2895]), 
to force at this time, provided (rule 10) that 'all vessels, whether steam ves- 
sels or sail vessels, when at anchor in roadsteads or fairways, shall, between 
sunset and sunrise, exhibit, where it can best be seen, but at a height not 
exceeding twenty feet above the hull, a white light in a globular lantern of 
eight toches in diameter, and so constructed as to show a clear, uniform, 
and unbroken light, visible all round the horizon, and at a distance of at 
least one mile.' This rule was substantially, if not literally, complied with. 
The light was of the regulation size, and, if it were hung a little over 20 feet 
above the hull, the difference was entirely immaterial, as it is found to have 
been sc'en by the pilot of the Oregon, though mistaken for the Coffin Rock 
light" 
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Conceding that a fault on the part of the Europe has been shown, 
the vital question to be decided in this case is : Was that fault a con- 
tributing cause of the injury? In his testimony the pilot of the libel- 
ant's steamboat stoutly maintained that he did not see lights on the 
Europe until he climbed upon her forecastle after the collision, but, 
if her lights were visible so as to have been seen by him at a dis- 
tance of one mile, they were sufficient to indicate the presence of the 
Europe, and the failure of the steamboat to avoid her was inexcus- 
able. The attempt to account for the failure of both the pilot and the 
steamer's lookout to see both or either of the lights on the Europe 
upon the theory that the forward light was obscured by. the forestay 
to which it was suspended and the wrapping upon it, and by the jib 
boom with the furled sails thereon, is a complete failure. To accept 
that theory, it is necessary to assume that while the steamer was tra- 
versing a distance of one mile or more her pilot and lookout were 
both constantly in positions where, looking ahead, their eyes were in 
direct line with the keel of the Europe so that the tip end of her 
jib boom constituted a screen between their eyes and the light. That 
assumption necessarily involves the rejection of the pilot's testimony 
with respect to the course on which the steamer was running. The 
Europe was anchored so that the current of the river kept her jib 
boom pointing up stream, and, if it caused her to swing, her jib boom 
would not constitute a screen unless observers on the steamer con- 
stantly varied their positions in exact correspondence with the swing- 
ing of the ship. Of coursed, it would be impossible for two men to 
step in exact unison with the movements of an invisible object. -The 
course of the steamer was at an angle with the ship's keel, for the 
steamer was on an oblique course from a point on the east side of 
the river towards the lights of Linnton on the west side. Therefore it 
is certain that the jib boom of the Europe and her forward light could 
not both be in range with the keel of the steamer and the Linnton 
lights towards which she was pointing, the light being 65 feet abaft 
the end of the jib t)Oom. It seems to be hardly necessary to comment 
upon the argument based on the forestay and the chafing stuff wrap- 
ped upon it. The thickness or width of the stay was not sufficient 
to make a screen, and the wrapper was above the light, so that it 
could not affect the vision of a person on a lower level. The fact ap- 
pears by the testimony of both of tliem that the pilot and the look- 
out were immediately prior to discovering the Europe intent in look- 
ing for and trying to avoid drift timber floating in the water. From 
this and the facts that the collision occurred and that they deny hav- 
ing seen the lights, which certainly were upon the Europe, there arises 
a necessary inference that they were negligent in not looking forward 
far enough and sweeping a space wide enough and high enough to see 
a light hung 17 feet and 6 inches above the forecastle deck of the 
Europe. The New York, 175 U. S. 204. 20 Sup. Ct. 67, 44 L. Ed. 126. 

[4] This court concurs with the District Court in the conclusion 
that the lights on the Europe were sufficient to indicate her position, 
and that the insufficient elevation of her forward light was not a con- 
tributing cause of the collision. A harmless fault, even when a posi- 
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tive mandate of a statute has been disobeyed, cannot be made a basis 
for the recovery of damages in a civil suit, nor palliate the fault of an- 
other which does inflict an injury. On this point the Supreme Court' 
in the case of The Blue Jacket, 144 U. S. 390, 12 Sup, Ct. 718, 36 L. 
Ed. 469, said: 

•The provision of article 24 of -the act of March 8, 1885. la that a vessel 
Is not to be exonerated from the consequences of any neglect to keep a proper 
lockout. It does not say that a vessel ehaU, because of not keeping a proper 
lookout, be visited with the consequenctes of a collision. If the collision does 
not result as a consequence of neglecting to keep a proper lookout, the vessel 
is not thereby made responsible for the consequences of the coUision. • • •'* 

[6] Referring to the fourth of the appellant's contentions, we deem 
the decision of the District Court allowing the expense of obtaining a 
bond to release the Europe from custody to be in strict accordance 
with the demands of justice. It is a serious matter to detain a ship by 
judicial process in a cause not founded upon a just claim, although 
prosecuted in good faith and, therefore, lawful. The cost of the bond 
was high, but necessarily so. The Europe is a foreign ship, and the 
amount of the bond was necessarily large because the libelant sued 
for a large amount. Forty-one thousand dollars was the amount of 
the security required. By competent evidence it was proved that the 
claimant was diligent in endeavoring to obtain a bond promptly and 
at a minimum of expense, and that the amount allowed, $1,269, was 
actually expended. In that sum there i§ included the premium paid 
to a bonding company and the expenses incurred in arranging with 
bankers in France and in New York to furnish the indemnity which 
the bonding company exacted. To these additional expenses objections 
are specially urged. It is said that such expenses are unusual and un- 
necessary, and that the District Court improperly received proof of 
the expenditure by a deposition taken after the trial to which letters 
were appended without authenticating evidence of their genuineness. 
The answer to these strictures is that it has always been usual for 
courts to mulct the defeated party in a lawsuit for the costs of the 
litigation, including the necessary disbursements of his adversary. 
Formerly, when security or bail was exacted, the litigant was obliged 
to importune his friends to become sureties, but, since the coming of 
corporations organized and capitalized to furnish security for com- 
pensation, it has become unnecessary for individuals to assume obliga- 
tions for the accommodation of friends, and the instances are rare in 
which an individual can be prevailed upon to jeopardize his fortune by 
becoming a surety for a large amount. Hence the necessity of paying 
cash to obtain a bond to release a ship from legal custody. And pay- 
ment of the premium is not 'the only burden which necessity imposes. 
Bonding corporations are not like insurance companies. They sell 
their credit only ; they do not assume obligations without being fully 
indemnified. In this case the expense of providing indemnity was as 
necessary as payment of the premium. The deposition taken in France 
after the trial was in response to a request from the judge for addi- 
tional information with respect to the contested additional expenses. 
The persistence of the opposition justified the request for more light. 
190F.-n31 
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The deposition was given under oath and it authenticates Ae letters 
annexed to it, which deponent produced in compliance with demands 
therefor in the appellant's cross-interrogatories, as well as in the di- 
rect interrogatories. That is to say, he identified them as the papers 
which he was required to produce. 

[6] From consideration of the best evidence obtainable the District 
Court included in its decree, as part of the damages, demurrage at 
the rate of $101.99 per day for 18 days. The reasonableness of the 
estimate made for the purpose of fixing the demurrage is apparent, 
having in mind the size of the Europe and her class, and it has not 
been seriously questioned, but the appellant complains because a dep- 
osition setting forth statements of voyages made during a period of 
five years showing her earning capacity was received and considered. 
There was no better method of estimating the loss to her owner by de- 
tention for the particular days during which the damages caused by. 
the collision were being repaired than the calculation which the court 
made, based on proof of daily expenses and estimated average daily 
earnings for the preceding five years. The Tremont (D. C.) 160 Fed. 
1016, affirmed by this court in 161 Fed. 1, 88 C. C. A. 304 The dep- 
osition was competent proof for the purpose. 

The Decree of the District Court is affirmed^ 



UNITED STATES v. DOUGLAS. 
(Circuit Court of Appeals, Eighth Circuit September 20, 1911.) 
' No. 3.487. 

1. Indians (§ 4*) — "Tbade" wtth Indians— Government Eicflot£s— Stat- 

utes. 

Rev. St § 2078, provides that no person employed in Indian affairs shall 
have any interest or concern in any trade with the Indians, except for 
and on account of the United States, and any person offending shall be 
liable to a penalty of $5,000 and shall be removed from office. Indian Ap- 
propriation Act July 4, 1884, c. 180, 23 Stat 76, declares that where In- 
dians are in possession or control of cattle or their increase, which have 
been purchased by the government, such cattle shall not be sold to any 
person not a member of the tribe to which the owners of the cattle be- 
long, or to any citizen of the United States whether intermarried with the 
Indians or not except with the consent in writing of the agent of the 
tribe to which the owner or possessor of the cattle belongs. Held, that 
the word "trade" was used in section 2078 in its ordinary sense, to mean 
the act or business of exchanging commodities either by barter or by buy- 
ing and selling for money ; commerce ; traffic ; barter ; . and hence such 
. section prohibited a female industrial school teacher, while employed by 
the government from purchasing from I^idians cattle furnished by the 
United States and issued to them. 

[Ed. Note.— For other cases, see Indians, Dec. Dig. § 4.* 

For other definitions, see Words and Phrases, vol. 8, pp. 7037-7042.] 

2. Indians (§ 4*) — Photection— Statutes— Offenses. 

Act Cong. April 18, 1796, c 13, S 3, 1 Stat 452, establishing trading 
houses with Indian tribes, provided that agents, their clerks» or other 
persons employed by them, shall not be directly concerned or interested 

•For other gmoo mo uuao topio * i kuubeb tn Doc. ft Am. Digi. 1907 to dato, * Rop'r Indezoo 
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In carrying on the business of trade or commerce on any otber than the 
public account Section 7 declared that if any agent, or agents, their 
clerks, or other persons employed by them, shall purchase or receive of 
any Indian by way of trade or barter a gun or other article commonly 
used in hunting, any instrument of husbandry, or cooking utensils of the 
kind usually obtained by Indians in their intercourse with white people, 
or any article of clothing, excepting skins or furs, he shall forfeit $100 
for each offense. Held, that there were two notable distinctions between 
the offenses described in the two sections, viz.: (1) Section 8 prohibited 
the carrying on of a business, rather than specific acts of purchase or 
sale, while section 7 provided for punishing each act of barter of the 
classes named as a separate offense. (2) Section 8 also prohibited certain 
persons engaging in the business of trade or commerce, except on govern- 
ment account, while section 7 prohibited certain trade, whether on ac- 
count of the government or otherwise. 
[Ed. Note.— For other cases, see Indians, Dec Dig. f 4.*] 

In Error to the District Court of the United States for the District 
of South Dakota. 

Action by the United States against Jennie L. Douglas. Judgment 
for defendant, and plaintiff brings error. Reversed and remanded, 
with directions. 

Edward E. Wagner, U. S. Atty. 
Aikens & Judge, for defendant in error. 

Before ADAMS and SMITH. Circuit Judges, and AMIDON, Ms- 
trict Judge. 

SMITH, Circuit Judge. This action was brought by the United 
States to recover a penalty of $5,000 under section 2078 of the Revised 
Statutes, which reads as follows : 

**No person employed in Indian affairs shall have any interest or concern 
in any trade with the Indians, except for, and on account of, the United 
States; and any person offending herein, shall be liable to a penalty of five 
thousand dollars, and shall be removed from his office." 

The facts' are not in dispute. The defendant is one-sixteenth Sioux 
Indian, and during all times here material was a member of the Crow 
Creek band of Indians, and resided at the Crow Creek Indian agency 
in South Dakota. She was during said period also a citizen of the 
United States. She was for many years employed by the government 
as a female industrial teacher, and while so employed between January 
3, 1907, and August 31st of the same year she purchased from In- 
dians on said reservation 256 head of cattle, branded "I. D.," being 
cattle furnished by the United States and issued to said Indians. She 
supposed she had a right to do so. It does not appear whether the 
Indians of whom she bought cattle were citizens of the United States 
or not. It is probably to be presumed that they were not. Elk v. 
Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643. The District 
Court found that she was not liable to the penalty prescribed by sec- 
rion 2078, R. S., and entered judgment for her, and the government 
appeals. 

[1] The principal question in this case i^: Did the defendant, in 
making the purchases in question, have an interest or concern in any 

•For oUitr oatM ■•• laint topie ft i mniBJUi la Dm. 4 Am. Dlgi. 1907 to dattb ft R«p'r ZndisM 
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trade with the Indians, within the meaning of the section of the Re- 
vised Statutes quoted? There is a secondary question as to whether 
the statute in question was in any wise modified, limited, or explained 
by one of the provisions of the Indian appropriation law passed July 

4, 1884, hereafter set out. 

It is contended that trade with the Indians as used in the section 
of the Revised Statutes quoted did not cover or include such purchases 
as were made by the defendant. The statute in question, being penal 
in nature, should, of course, be strictly construed. There is little if 
any conflict as to the usual and ordinary meaning of the word "trade." 
It is defined in Webster's International Dictionary as : 

"The act or business of exchanging commodities by barter or by buying 
and selling tox money ; commerce ; traffic ; barter," 

The Century Dictionary defines it as: 

**The exchange of commodities for other commodities or for money. The 
business of buying or selling, dealing by way of exchange, commerce, traffic. 
Trade comprehends every species of exchange or dealing either in the pro- 
duce of land, in manufactures, or in bills or money." 

In the New American Encyclopaedic Dictionary it is defined as: 

"The act, occupation or business of exchanging commodities for other com- 
modities or for money. The business of buy^g and selling ; dealing by way 
of sale or exchange ; commerce ; traffic" 

In Bouvier's Law Dictionary it is said: 

"In its most extensive signification the word Includes all sorts of dealings 
by way of sale or exchange." 

In Rapalje and Lawrence's Law Dictionary it is defi^ned as: 
''Traffic; commerce; exchange of goods for other goods or for money" 

In 28 American and English Encyclopaedia of Law, 338, it is said: 

"In ordinary language the word 'trade' is employed in three different 
senses: First, in that of the business of buying and selling; second, In that 
of an occupation generally; and, third, in that of a mechanical employment 
in contradistinction to agriculture and the liberal arts." 

In May v. Sloan, 101 U. S. 237, 25 L. Ed. 797, it is said: 

"The word 'trade,' In Its broadest signification, includes not only the busi- 
ness of exchanging commodities by barter, but the business of buying and 
selli^g for money or commerce and traffic generally." 

In Queen Insurance Company v. State, 86 Tpx. 250, 24 S. W. 397, 
22 L. R. A. 483, and in Texas Coal Company v. Lawson, 89 Tex. 401, 
34S. W. 920, itissaid: 

'*The word *trade' means traffic, which is defined to be the passing of goods 
and commodities from one person to another for an equivalent In goods or 
money," 

It has further been judicially defined as: 

"The exchange of commodities for other commodities or for money; the 

business of buying and selling; dealing by way of sale or exchange." In 

. re Grand Jury (D. C) 62 Fed. 840 ; U. S. v. Cassidy (D. 0.) 67 Fed. 705 ; U. 

5. V. Cosil Dealers' Association (C, 0.) 85 Fed. 265. 
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Similar citations could be almost indefinitely multiplied. It is man- 
ifest that, if the word "trade" was employed in the statute in question 
in its ordinary use and acceptation, the defendant had both interest 
and concern in trade with the Indians on her Own account, and not on 
account of the United States. 

It is contended that an examination of the laws prior to the enact- 
ment of section 2078 of the Revised Statutes, which was, with a slight 
modification, taken from Act June 30, 1834, c. 162, § 14, 4 Stat/ 738, 
would . reveal that the- word "trade," as used in that statute, did not 
include such purchases as those made by defendant. The construction 
of various acts of Congress of widely different dates should be en- 
tered on mindful of the history of the advance of sentiment with 
reference to the Indians and their relations to our people. 

It would probablv be accurate to say that in a legal sense they have 
always been regarded as an alien, but dependerilt, people. Elk v. Wil- 
kins, 112 U. S. 94, S Sup. Ct 41, 28 L. Ed. 643. But it is to the 
credit of the government that there has been from the earliest times an 
increasing sense of our obligations to them in their dependency. In 
the early times it was the custom to treat Indian tribes as so far for- 
eign that treaties were made with them under subdivision 2 of section 
2 of article 2 of the Constitution; but in 1871 Congress by an act 
provided that : 

"Hereafter no Indian nation or tribe within the territory of the United 
States shall be acknowledged or recognized as an independent nation, tribe 
or power with whom the United States may contract by treaty." Act 
March 3, 1871, c. 120, 16 Stat. 566. 

Since that time many agreements have been made with them, but 
none by treaty. It was after this change of policy that the statutes 
were revised in 1874 to December 1, 1873, and it was in this revi- 
sion that the section in question first appeared in its exact present 
form. We have gradually emerged from that state in which we ac- 
centuated the alien character of the Indians by making treaties with 
them as foreign powers, and now treat them as wards of the govern- 
ment under tutelage for American citizenship. Our policy with the 
Indians has at times been influenced by the existing state of war or 
peace and by the relative strength and difficulties of the parties at the 
time. In June, 1775, long before the adoption even of the Articles of 
Confederation, 'Congress prohibited any person from trading with the 
Indians without a license from one or more of the commissioners ; and 
in April, 1776, it provided for the employment of a schoolmaster to 
teach the youth of the Delawares. Article 9 of the Articles of Con- 
federation contains the following provision: 

'*The United States in Congress assembled shall also have the sole and 
exclusive right and power of ♦ ♦ ♦ regulating the trade and managing 
all affairs with the Indians, not members of any of the states, provided 
that the legislative right of any state within its own limits be not infringed 
or violated." 

The treaty of October 22, 1784 (7 Stat. 15), with the Six Nations 
received them into the protection of the United States, and from that 
time on practically every treaty with the Indian tribes declared them 
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under the sole protection of the United States. The Ordinance of 
1787 provided that: 

'*The utmost good faith shall always be observed toward the Indians ; their 
lands and property shall never be taken from them without their consent; 
and in their property, rights, and liberty they never shall be invaded or dis- 
turbed, unless in Just and lawful wars authorized by Congress; but laws 
founded in Justice and humanity shall, from time to time, be made, for pre- 
venting wrongs being done to them, and for preserving peace and friendship 
with them." 

Subdivision 3 of section 8 of article 1 of the Constitution confers 
upon Congress power to regulate commerce with foreign nations and 
amon^ the several states and with the Indian tribes. July 22, 1790, 
the First Congress passed "An act to regulate trade and intercourse 
with the Indian tribes." Act July 22, 1790, c. 33, 1 Stat. 137. The 
plan then adopted was very simple. Any proper person could obtain 
a license for two years to trade with the Indians, upon giving bond in 
the sirni of $1,000 for the true and faithful observance of governmen- 
tal rules, regulations, and restrictions. March 1, 1793, the Second 
Congress passed "An act to regulate trade and intercourse with the 
Indian tribes.'' Act March 1, 1793, c. 19, 1 Stat. 329. This in many 
points was quite similar to the act of the First Congress, but in the 
sixth section provided : 

"That no person [that is, not even a regularly licensed trader] shall be 
permitted to purchase any horse of an Indian, or of any white man in the 
Indian territory, without special license for that purpose." 

It appears that even thus early Congress realized that the Indians 
required even more protection against purchases of horses from them 
than as against persons vending merchandise to them. The plan was 
adhered to, however, of leaving trading with the Indians wholly to pri- 
vate enterprise. 

[2] April 18, 1796, the Fourth Congress made a radical change by 
passing "An act for establishing trading houses with the Indian tribes." 
Act April 18, 1796, c. 13, 1 Stat. 452. Under this law the President 
was authorized to establish trading houses with the Indians, for the 
purpose of carrying on a liberal trade with the several Indiap nations 
within the limits of the United States. It will hereafter appear that 
this included, not only selling goods to the Indians, but acquiring such 
property from them as they had to dispose of by sale or barter. The 
act did not contemplate the carrying on of this trade for profit, but 
practically provided for the selling of goods to tlie Indians at cost. 
Xhus was recognized more fully than before the dependent character 
of this alien people, and it was thus sought to reasonably protect 
them against the cupidity of private enterprise. Every agent was re- 
quired to make oath or affirmation that he would not, "directly or 
indirectly, be concerned or interested in any trade, conimerce or bar- 
ter, with any Indian or Indians whatever, but on the public account." 
By section 3 of this act it was provided : 

'That the agents, their clerks, or other persons employed by them, shall 
not- be, directly or indirectly, concerned or interested in carrying on the 
business of trade or commerce, on their own, or any other than the public ac- 
count" 
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Any person, on conviction of violating this section, waS required to 
be removed from his employment and forever disqualified from hold- 
ing any public office under the United States and pay a forfeit of not 
to exceed $1,000. 

Section 7 of this act provided : 

**That if any agent or agents, their clerks, or otber persons employed by 
them, shall purchase, or receive of any Indian; In the way of trade or bar- 
ter, a gun or other article commonly used in hunting; any instrument of 
husbandry, or cooking utensil, of the kind usually obtained by Indians in 
their intercourse with white people; any article of clothing (excepting skins 
or furs) he or they shall, rtopectlvely, forfeit the sum of one hundred dol- 
lars for each offense." 

It is strenuously contended that section 7 clearly shows that the 
prohibition of section 3 did not extend to ordinary purchases from the 
Indians. Two broad and notable distinctions exist between the of- 
fenses in section 3 and section 7. Section 3 prohibits carrying on a 
business rather than specific acts of purchase or sale. Under it in all 
probability there could be only one punishment inflicted for all the 
acts of barter up to the commencement of a prosecution. Section 7 
provided for punishing every act of barter of the classes named as a 
separate offense. Section 3 prohibited certain persons engaging in a 
certain business except on government account, and section 7 prohib- 
ited certain trade on government or other account. It cannot be said, 
as claimed, therefore, that purchases from the Indians were not in- 
cluded in the prohibition of section 3. 

May 19, 1796, the same Congress, at the same session passed "An 
act to regulate trade and intercourse with the Indian tribes and to pre- 
serve peace on the frontiers." Act May 19, 1796, c. 30, 1 Stat. 469. It 
was provided by section 7 that any citizen or other person residing in 
the United States, or either of the territorial districts of the United 
States, niight be licensed as a trader substantially as provided in the 
acts of 1790 and 1793. By section 8 punishment was prescribed for 
unlicensed traders, and by section 9 it was provided that if any such 
citizen, or other' person, should purchase or receive of any Indian, 
in the way of trade or barter, a gun, or other article commonly used in 
i hunting, any instrument of husbandry, or cooking utensil, of the kind 
usually obtained by the Indians, in their intercourse with white people, 
or any article of clothing, excepting skins or furs, he should forfeit 
a sum not exceeding $50, and be imprisoned not exceeding 30 days. 
It will be observed that this had reference to private traders, and not 
to the agents or employes of the government, which has more and 
more come to be regarded as standing .substantially in the relation of 
guardian of the Indian during his period of tutelage. Substantially 
this same offense, if committed by an agent or employe of the gov- 
ernment, was to incur double the forfeiture under section 7 of the act 
of the same Congress just referred to. So far as these trades with 
reference to indispensable articles of daily use might be concerned, 
every transaction was made a separate offense, but was regarded as 
more heinous when committed by the agent of the guardian people. 

March 3, 1799, the Fifth Congress passed "An act to regulate trade 
and intercourse with the Indian tribes, and to preserve peace on the 
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frontiers." Act March 3, 1799, c. 46, 1 Stat. 743. This was largely 
a re-enactment of the act of the Fourth Congress. The tenth section 
of this act contained a similar provision to that in section 6 of the act 
of March 1, 1793, prohibiting a citizen or resident, even though a li- 
censed trader, from purchasing horses of the Indians without a special 
license therefor. 

Up to this time the laws both with reference to government trading 
houses and private trading with the Indians were by their terms tem- 
porary ; but on March 30, 1802, the Seventh Congress passed a per- 
manent "Act to regulate trade and intercourse with the Indian tribes, 
and to preserve peace on the frontiers." Act March 30, 1802, c. 13, 2 
Stat. 139. Sections 7, 8, 9, and 10 of this act were substantially iden- 
tical with sections 7, 8, 9 and 10 of the act of March 3, 1799. 

The act of April 21, 1806, "for establishing trading houses with the 
Indian tribes" (Act April 21, 1806, C..48, 2 Stat. 402), by section 2 
provided for the appointment of a superintendent of Indian trade and 
required him to swear or affirm that he would not directly or indirectly 
be concerned or interested in any trade, commerce, or barter but on 
the public account ; and by section S every agent was required to so 
make oath or affirmation. Section 11 of this act was substantially 
identical with section 7 of the act of April 18, 1796. The exception 
as to skins and furs in section 9 of the act of May 19, 1796, became of 
increased importance, because it was clearly apparent from this act of 
April 21, 1806, that the government at its trading houses was engaged 
in the acquisition of furs and peltry on government account. 

March 2, 1811, the Eleventh Congress passed a new law "for estab- 
lishing trading houses with the Indian tribes." Act March 2, 1811, 
c. 30, 2 Stat 652. This was as to most points here under considera- 
tion substantially like the act of April 21, 1806. It again specifically 
recognized that one of the purposes of the trading house was to ac- 
quire for the government furs and peltry. .In section 6 it emphasized 
that the trading houses were to be places for acquiring from the In- 
dians such property as they had to dispose of by sale or barter, as 
well as to dispose of goods to the Indians, by providing : 

"That the superintendent of Indian trade, the agents, or their clerks, or 
other persons employed by them shall not be directly or indirectly concerned 
or interested in carrying on trade or commerce in any of the goods or articles 
bought for, or supplied to, or received from the Indians." 

This amounted to substantially an express declaration that one of 
the purposes of trading houses was to acquire property by barter or 
purchase from the Indians ; but, not satisfied with prohibiting the gov- 
ernment employes from competing with the government in its trade 
either of sale or purchase, the same section further provided that : 

'The said agents, assistant agents, or any persons employed by them, shall 
not be directly or indirectly concerned or interested in carrying on the busi- 
ness of trade or commerce, on their own or any other ,than the public ac- 
count." 

The latter provision can only have one interpretation. Having al- 
ready prohibited the government employe from being concerned in 
trade in articles bought for, supplied to, or received from the Indians, 
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the second prohibition can only have been intended to prohibit the gov- 
ernment agents from being concerned in the business of trade in ar- 
ticles not bought for, supplied to, or received from the Indians by the 
government. These provisions throw considerable light on the mean- 
ing of section 7 of the act of April 18, 1796, section 9 of the act of 
May 19, 1796, sections 9 and 10 of the act of March 3, 1799, sections 
9 and 10 of the act of March 30, 1802, and section 11 of the act of 
April 21, 1806. It has already been stated that section 7 of the adt of 
May 19, 1796, was a prohibition of the purchase of articles there 
enumerated either on individual or government account. The whole 
purpose was to prevent the Indian from improvidently parting with his 
indispensable articles, either to the government or to any one else. 
How absurd it would be to assume that there was any other purpose, 
when as early as 1796 an exception was made of skins and furs. The 
government was engaged in buying and trading for skins and furs on 
its own account. Did Congress then provide that its own paid agents 
in charge of such purchases might compete with it, and buy on their 
own account skins and furs? 

The sections of the statutes are all clear and consistent, if these 
various sections prohibiting government servants from buying certain 
articles refer to purchases whether upon government or individual 
account ; and, so construed, none of the prior statutes cited have any 
real bearing on the meaning of the word "trade" as finally used in 
section 2078 of the Revised Statutes. 

June 30, 1834, the Twenty-Third Congress passed two Indian acts. 
The first, "An act to regulate trade and intercourse with the Indian 
tribes, and to preserve peace on the frontiers" (Act June 30, 1834, 
c. 161, 4 Stat. /29), prohibited any one except an Indian from trading 
with Indians in the Indian country without a license. Section 7 of this 
act provided: 

"That if any person other than an Indian shall, within the "Indian country, 
purchase or receive of any Indian, in the way erf barter, trade, or pledge, 
a gun, trap, or other article commonly used in hunting, any instrument of 
husbandry or cooking utensils of the kind commonly obtained by the Indians 
in their intercourse with 41le white people, or any other article of clothingi 
except skins or furs, he shall forfeit and pay the sum of fifty dollars.*' 

Thus Congress again made clear its purpose to protect the Indians 
from improvidence in selling their necessaries, and forbade their 
purchase by any one except Indians. This provision was incorporated 
in the Revised Statutes as section 2135. 

The second act on the same day on this subject was entitled "An 
act to provide for the organization of the Department of Indian Af- 
fairs." Act June 30, 1834, c. 162, 4 Stat. 735. It provided for the ap- 
pointment of superintendents of Indian affairs, Indian agents, sub- 
agents, interpreters, blacksmiths, assistant blacksmiths, farmers, me- 
chanics, and teachers. It provided that in the employment of inter- 
preters and other persons employed for the benefit of the Indians pref- 
erence should be given to persons of Indian descent, if such could be 
found properly qualified for the execution of the duties* Section 14 of 
the act read: 
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"And be it farther enacted, that no person employed In the Indian depart- 
ment shall have any Interest or concern In any trade with the Indians, ex- 
cept for, and on accoipt of, the United States; and any person offending 
herein, shall forfeit the sum of five thousand dollars, and upon satisfactory 
information of such offense being laid before the President at the United 
States, it shall become his duty to remove such person from the office or 
situation he may hold." 

This section, with some modifications, became section 2078 of the 
Revised Statutes. The Indian appropriation law passed July 4, 1884, 
contained the following provision : 

"That where Indians are in possession or control of cattle or their increase 
which have been purchased by the government such cattle shall not be sold 
to any person not a member of the tribe to which the owners of the cattle 
belong or to any citizen of the United States whether intermarried with the 
Indians or not except with the consent in writing of the agent of the tribe 
to which the owner or possessor of the cattle belongs." 

It is contended that this is the only direct expression the law makes 
concerning cattle of the character involved in this case, and that it 
is valuable in considering the meaning of the expression "any trade 
with the Indians." It is further contended that all persons except In- 
dians are prohibited from trading with the Indians without a licefase, 
and if the purchase of cattle from any Indian or Indians of itself con- 
stitutes trade with the Indians the act bf 1884 was superfluous as a 
prohibition. An analysis of this statute shows there is little of force 
in this contention. While it may be said that the exception with ref- 
erence to purchases by members of the tribe implies that Indians may 
purchase "I. D." cattle from members of the same tribe, Indians of 
other tribes and citizens of the United States, whether intermarried 
with Indians or not, and whether in general licensed to trade with In- 
dians or not, were prohibited from buying these cattle except with the 
consent in writing of the Indian agent. Defendant did not procure the 
consent of the Indian agent as provided by the statute ; but if she was 
a member of the same tribe with the Indians of whom she purchased 
it is claimed that she had a right to make the purchases. As an In- 
dian of the same tribe she could probably have lawfully made these 
purchases, were it not for the fact that by reason of her also being a 
government employe in Indian affairs she was prohibited from doing 
so. There was nothing in this act to indicate a purpose on the part 
of Congress to authorize the government's own agents, placed in a 
controlling position to use that position, to overreach its wards. All 
the statutes relied upon as bearing on the construction of the word 
"trade," and many others, have becin carefully considered; but none 
of them have any tendency to show that the word "trade" was used 
in the act in question in any other than its usual and ordinary ^ense. 

The government in its capacity as quasi guardian ought not to allow 
its agents to be tempted to overreach its wards. A schoolmaster placed 
by the government among a people tmder tutelage might well be ex- 
pected to wield a large influence, and it is revolting that this influence 
should be used to subserve self-interest in barter with those who are 
the subject of wardship. We sustain a trust relation with the Indians 
imposed by the laws of the land, if not by an even higher law; and 
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when Congress, recognizinjg this, forbade its agents to trade with the 
Indians, no strained effort should be made to construe trade in some 
unusual way, so as to include only sales to the Indians, and not pur- 
chases from them, when it is a matter of common knowledge that 
there would be more danger of the Indians improvidently parting with 
their property than of their improvidently acquiring new property. 

The judgment is reversed and remanded, with directions to the Dis- 
trict Court to render judgment for the government as prayed. 



UNITED STATES v. MINIDOKA & S. W. R. 00. fit al. 

(Circuit Court of Appeals, Ninth Circuit. September 6, 1911.) 

No. 1,030. 

1. Public Lands (8 92*) — ^Railroad Right of Wat— "Publio Lands*' Db- 
kned— withdbawal under reclamation act. 

Public lands withdrawn from entry under Reclamation Act June 17, 
1902, c. 1093, § 3, 32 Stat 388 (U. S. Camp. St Supp. 1909, p. 697), as 
lands susceptible of irrigation from the contemplated works, but which 
remain subject to homestead entry under specified conditions, and upon 
which such entries have been made by en try men who are in possession 
but have not yet fulfilled 'the conditions to entitle them to patents, ar^ 
stUl "public lands" within the meaning of Act March 3. 1875, c. 152, 18 
Stat 482 (U. S. Comp. St 1901, p. 1568), granting to railroads right of 
way through public lands of the United States, and a railroad company 
by complying with the terms of that act may acquire right of way 
through such lands subject to the possessory rights of the entrymen, 
which rights in the right of way it must alsd* acquire by contract under 
Rev. St § 2288, as amended by Act March 3, 1891, c. 561, 26 Stat 1097 
(U. S. Comp. St 1901, p. 1385), and Act March 3, 1905, c. 1424, 33 Stat 
991 (U. S. Comp. St. Supp. 1909, p. 537), which authorizes any home- 
stead settler to transfer right of way through his claim by warranty 
against his own acts, or by condemnation. 
[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 92.* 
For other definitions, see Words and Phrases, vol. 6» pp. 5793-6795; 
vol. 8, p. 7772.] 

1. Public Lands (§ « 92*) — ^Railboad Right ow Wat— Acquisition Undeb 
Statute. 

Under Act March 3, 1875, c. 152, § 4, 18 Stot 483 (U. S. Comp. St 1901. 
p. 1569), which provides that any railroad company desiring to secure 
right of Way thereunder through public lands shall within 12 months 
after the location of any section of 20 miles of its road file with the 
register of the land office of the district a profile of its road, which, on its 
approval by the Secretary of the Interior, shall be noted ^pon the plats 
in said office, the filing and approval of such profile is an essential pre- 
requisite to the acquisition of any such right of way, and is especially 
requisite and Important where the lands are Included in an Irrigation 
and reclamation project since the Secretary may withhold his approval 
except on conditions which will insure that the road will not interfere 
with such project 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. { 92.*] 

8. Public Lands (8 92*) — "Pbofile." 

A "profile" within the meaning of Act March 3, 1875, c. 152, 8 4, 18 
Stat 483 (U. S. Comp. St 1901, p. 1509), which provides that any raU- 
road company desiring to secure right of way thereunder through pub- 

•For •Utr mmi a— lamo topio Jk I humbmr in Dec. Jk Am. Digi. ISO? to dau, Jk Rop'r ladozoo 
tRohoariiui denlod November €, WL 
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lie lands shall file with the register of the land office a profile of its 
road» etc., Is the outline of a vertical section through a country at line 
of work, showing actual or projected elevations and hollows. 
[Ed. Note.— For other cases, see Public Lands, Dec Dig. S 92.*] 

Appeal from the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

Suit in equity by the United States against the Minidoka & South- 
western Railroad Company and the Utah Construction Company. 
From an order denying in part a motion for a preliminary injunction, 
complainant appeals. Reversed. 

See, also, 176 Fed. 762. 

Action on the part of the United States to restrain the defendants 
from going upon certain reserved lands withdrawn for the purpose of 
irrigation and reclamation under the act of Congress of June 17, 1902 
(32 Stat. 388), and cutting up said lands with embankments, cuts, fills, 
and borrow pits for a line of railroad, and from constructing a rail- 
road along said line without the approval and in violation of the al- 
leged rights of the complainant. 

C. H. Lingenfelter, U. S. Atty., B. E. Stoutemyer, and S. L. Tipton, 
Asst. U. S. Atty. 
P. L. Williams and D. Worth Clark, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

MORROW, Circuit Judge. The question involved in this case is 
whether the defendant the Minidoka & Southwestern Railroad Com- 
pany has acquired a right oiE way for a line of railroad over certain 
lands reserved and withdrawn from public entry for the purpose of 
reclamation and irrigation under the act of June 17, 1902 (32 Stat. 
388). Thp act provides for the sale and disposal of public lands in 
certain western states, including the state of Idaho, and appropriating 
the receipts from such sale to the constructfon of irrigation works for 
the reclamation of arid lands. For the purpose of carrying out this 
project, the act authorizes the Secretary of the Interior to withdraw 
public lands from entry for two specific purposes : (1) Lands required 
for any irrigation works contemplated under the provisions of the 
act. (2) Lands believied to be susceptible of irrigation from said 
works. The Secretary of the Interior has designated withdrawals of 
the lands required for irrigation works as "withdrawals under the first 
form," and withdrawals of lands believed to be susceptible of irriga- 
tion from said works, as "withdrawals under the second form." In- 
struction of June 6, 1905 (33 Land Dec. Dept. Int. 607). 

The lands withdrawn under the first form cannot be entered, se- 
lected, or located in any manner so long as they remain so withdrawn. 
Lands withdrawn under the second form can be entered only under 
the homestead laws, and subject to the provisions, limitations, chafges, 
terms, and conditions of the reclamation act. Under the power con- 
ferred by this act, the Secretary of the Interior by order dated No- 

•For other ciums sea same topic Jk S inriiBBB In Dec. Jk Am. Digs. 1907 to date, Jk Rep'r Indexes 
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vember 12, 1902, withdrew from entry the lands described in the bill 
of complaint as part of the Minidoka project in the state of Idaho. 
The withdrawal of these lands was under the second form, which does 
not exclude entries under the homestead laws, but such homestead 
entries are made subject to all provisions, limitations, chargee, terms, 
and conditions of the act. These provisions, limitations, etc., may be 
briefly summarized as follows: (1) The entries are not subject to the 
commutation provisions of the homestead laws. (2) The Secretary of 
the Interior is required to limit the area per entry. The entry shall be 
not less than 40 nor more than 160 acres, and shall represent the 
acreage which in the opinion of the Secretary may be reasonably re- 
quired for the support of a family upon the land in question. This 
area is designated by the Secretary as the "farm unit." (3) Before 
the entryman shall be entitled to a patent for the lands described in 
his entry, he must show that he has reclaimed at least one-half of the 
total irrigable area of his entry for agricultural purposes. (4) Before 
a patent will issue, he must also show that he has paid the entire ap- 
portioned water charges fixed by the Secretary of the Interior in not 
more than 10 annual payments. . (5) No water right permanently 
attaches until all payments therefor are made. (6) A failure to make 
any two pa3rments when due render the entry subject to cancellation, 
with a forfeiture of all rights under the act, as well as all money paid 
thereon, (7) Water service to not more than 160 acres of one owner. 
(8) Water service only to owners resident on or in the vicinity of the 
land. 

The Minidoka project provides for the diversion of the waters of 
Snake river by gravity and by pumping for the irrigation and reclama- 
tion of certain arid lands lying north and south of the river in Lincoln 
and Cassia counties, in the state of Idaho. The lands involved in this 
case lie south of the river in Cassia county, and form part of the 
south side Minidoka pumpjng project, upon which the United States 
has expended a sum of money in excess of $1,300,000 in the construc- 
tion of irrigation works consisting of a pumping plaiit, numerous 
canals, laterals, and irrigation ditches for the irrigation of such lands. 
The defendant railroad company has projected a line of road con- 
necting with an existing line at the town of Burley, on the south side 
of Snake river, and running south from Burley to the town of Oakley, 
a distance of about 20 miles. For the distance of about six miles 
south from Burley the projected road trans verses lands which have 
been entered as homesteads within the area of the South Side Minido- 
ka pumping project. The line of road over these lands will, when 
constructed, cross three of the main canals and ten of the laterals con- 
structed and operated by the reclamation service. The defendant rail- 
road company claims to have acquired the right of way for its railroad 
over these lands under and by virtue of the act of March 3, 1875, en- 
titled "An act granting to railroads the right of way through public 
lands of the United States," approved March 3, 1875 (18 Stat. 482), 
and by contracts with homestead entrymen (with two exceptions) 
granting to the railroad company the right to construct its railroad 
over and across said lands. With respect to the two exceptions for 
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which no contracts have been made, the railroad company represents 
that it will obtain such contracts before extending its line of road over 
said lands. Has the railroad company acquired a right of way under 
the act of March 3, 1875? A fundamental rule of construction for 
such a grant has long been established. This rule requires the courts 
to construe the grant strictly in favor of the public. Nothing passes 
but what is granted in clear and explicit terms. Sutherland, Stat. 
Const. § 548; Holyoke Co. v. Lyman, 15 Wall. 500, 511, 21 L. Ed. 
133. The act grants a right of way through the "public lands of the 
United States." 

[1] The first question is: Are these entered lands "public lands 
of the United States"? In Winona & St. Paul R. R. Co. v. Barney, 
113 U. S. 618, 624, 625, 5 Sup. Ct. 606, 609 (28 L. Ed. 1109), the 
Supreme Court had before it a controversy respecting rights under 
grants to certain railroad companies. The court said with respect to 
the construction of these grants: 

'The solution of these questions depends, of course, upon the construction 
given to the acts making the grants; and they are to receive such a con- 
struction as will carry out the intent of Congress, however difficult it might 
be to give full effect to the language used if the grants were by instruments 
of private conveyance. To ascertain that intent, we must look to the con- 
dition of the country when the acts were passed, as well as to tiie purpose 
declared on their face, and read aU parts of them together.** 

In United States v. Blendaur, 128 Fed. 910, 913, 63 C. C. A. 636, 
639, this court said: 

"The words 'public lands' are not always used in the same sense. Their 
true meaning and effect are to be determined by the context in which they 
are used, and it is the duty of the ciorurt not to give such a meaning to the 
words as would destroy the object and purpose of the law or lead to ab- 
surd results." 

If we look at the several provisions of this act, we find that it in- 
cludes as "public lands," not only lands to^which no claims or rights 
have attached, but specifically includes lands to which possessory 
claims have Attached, for in section 3 it is provided that the Legisla- 
ture of the proper territory may provide for the manner in which 
private lands and possessory claims on the public lands may be con- 
demned. 

It is further provided that: 

"Where such provision shall not have t)een made, such condemnation may 
be made in accordance with section three of the act approved July 2, 1864 
[Act July 2, 1864, c. 216, 13 Stat. 357]." 

That is to say, the act grants the right of way through the public 
lands of the United States, and, if upon any of the public lands through 
which a right of way is required there is a possessory claim, the rail- 
road company can proceed to acquire a right of way from that claim 
in the manner specified. But for the purpose of the act the mere pos- 
sessory right of the settler does not remove the land from the legal 
classification as "public lands of the United States," and the home- 
stead settler under the provisions of the reclamation act has certainly 
nothing more than a possessory right prior to the time when he shall 
have paid for the land and for the water charges as provided in the 
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act. In the present case none of the homestead entrymen have made 
final proof or received a final certificate or a patent for the land. 
Neither have they or any of them repaid the United States for any 
part or installment of the cost of construction of said reclamation 
project. These claims are therefore nothing more than possessory; 
and the lands to which they relate public lands of the United States. 
But it is contended on the part of the United States that no right 
of way cah be acquired by the railroad company over the lands in- 
cluded in the reclamation project under the act of March 3, 1875, for 
the reason that they had been previously withdrawn under the second 
form authorized by the reclamation act for the accomplishment of a 
governmental purpose authorized by law, and were excluded from 
railroad appropriation by section 5 of that act, which provides: 

'*Thi8 act shall not apply to any lands within the limits of any military, 
park, or Indian reservation, or other lands specially reserved from sale." 

The contention is that lands withdrawn imder the second form of 
the reclamation act are "specially reserved from sale." We cannot 
agree to this construction of the act. It seems to us to provide di- 
rectly to the contrary. The title of the act is : 

"An act appropriating the receipts from the sale and disposal of public 
lands in certain states and territories to the construction of irrigation works 
for the reclamation of arid lands." 

One of the stipulations in the record of this case is that: 

**A11 the lands under said Minidoka project and the extension thereof are 
arid in character and require irrigation to produce agricultural crops thereon, 
but are productive when irrigated." 

Being arid lands, they are not salable in their natural condition, but 
a system of reclamation and irrigation is provided by the act to make 
the lands salable, and, being salable, they are offered for sale. They 
are not specially or otherwise reserved from sale, but are offered for 
sale under specified conditions. It follows that the act of March 3, 
1875, "granting to railroads the right of way through the public lands 
of the United States," is applicable to these lands^ But there is an- 
other statute, the counterpart of the Act of March 3, 1875, under 
which so much of the possessory right of the settler as may be re- 
quired can be obtained by the railroad company. This statute is 
section 2288 of the Revised Statutes, as amended by section 3, Act 
March 3, 1891, c. 561, 26 Stat. 1097 (U. S. Comp. St. 1901, p. 1385), 
and Act March 3, 1905, c. 1424, 33 Stat. 991 (U. S. ,Comp. St. Supp. 
1909, p. 537), which is as follows ; 

"Any bona fide settler under the pre-emption, homestead, or other settle- 
ment law shall have the right to transfer, by warranty against his own acts, 
any portion of his claim for church, cemetery, or school purposes, or for the 
right of way of railroads, telegraph, telephones, canals, reservoirs, or ditches 
for irrigation or drainage across it ; and the transfer for such public purposes 
shall in no way vitiate the right to complete and perfect the title to his 
claim." 

These two statutes taken together appear to meet the requirements 
of the situation, and to authorize the railroad company upon comply- 
ing with certain condiiions to acquire from both the government and 
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the settler a right of way which the government should not in justice 
to the settler grant without his consent, and which the settler could . 
not convey without the permission of the government, since he can 
only "transfer by warranty against his own acts." 

It appears from the record that the railroad company has acquired 
by contract the right of way for its railroad over all the lands held 
by the homestead entrymen except two, and, with respect to these two, 
it is conceded that the railroad company must obtain such an agree- 
ment with the entrymen before extending its line of road over their 
lands. The right of way also passes through a section of school lands 
(section 36), which has passed to the state of Idaho. With respect to 
these lands the railroad company holds contracts for a right of way 
with parties to whom the state of Idaho has conveyed or contracted to 
convey said lands. 

[2] This brings us to the consideration of the conditions under 
which a railroad company may obtain a grant of a right of way over 
the public lands of the United States. These conditions are specified 
in the act of March 3, 1875. Section 1 provides : 

'*That the right of way through the public lands of the United States is 
hereby granted to any railroad company • ♦ • which shall have filed 
with the Secretary of the Interior a copy of its articles of incorporation, 
and due proofs of its organization, * * * to the extent of one hundred 
feet on each side of the central line of said road." 

Section 4 provides: 

"That any railroad company desiring to secure the benefits of this act, 
shall, within twelve months after the location of any section of twenty miles 
of Its road, if the same be upon surveyed lands, and, if upon unsurveyed lands, 
within twelve months after the survey thereof by the United States, file with 
the register of the land office for the district where such land is located a 
profile of its road; and upon approval thereof by the Secretary of the In- 
terior the same shall be noted upon the plats in said office; and thereafter 
all such lands over which such right of way shall pass shall be disposed of 
subject to such right of way: Provided, that if any section of- said road 
shall not be completed within five years after the location of said section, the 
rights herein granted shall be forfeited as to any such uncompleted section 
of said road." 

The defendant railroad in this case filed with the Secretary of the 
Interior a copy of its articles of incorporation and due proofs of its 
organization under the same, but has filed no profile map of its road 
with the register of the land office where the land is located, and no 
such profile map has been filed with or approved by the Secretary of 
the Interior. It, is contended by the railroad company that, having 
filed with the Secretary of the Interior a copy of its articles of in- 
corporation and due proofs of its organization under the same, it has 
placed itself in a position to become a grantee under the act, and 
having staked and laid out its road across the lands in question, and 
having established and partly constructed a grade, a right of way has 
been secured under the act, notwithstanding no profile of the road has 
been filed with or approved by the Secretary of the Interior. We 
cannot assent to this interpretation of the requirements of the stat- 
ute, and we do not understand that the case of the Jamestown & 
Northern R. Co. v. Jones, 177 U. S. 125, 20 Sup. Ct. 568, 44 L. Ed. 
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698, sustains such an interpretation. In that case the railroad com- 
pany had filed with the Secretary of the Interior its articles of in- 
corporation and due proofs of its organization under the same on Jan- 
uary 26, 1883, and had filed its profile map or map of definite location 
on March 13, 1883, and it had been approved by the Secretary of the 
Interior; but the road had been surveyed in 1881 and constructed 
upon this line of survey in 1882. The defendant in error who was 
a settler upon the land through which the railroad had been con- 
structed had filed a declaratory statement in the land office on June 
5, 1883, alleging settlement of the land on March 3, 1883. The set- 
tlement of the defendant in error was 10 days earlier than the filing 
of the profile map by the railroad company, but all the other acts re- 
quired by the statute and performed by the railroad company were 
prior to such settlement and the railroad company had been engaged 
in operating its line of railroad on the right of way over the land for 
more than a year, and the question was whether, the railroad com- 
pany having complied with the statute in all other respects prior to 
the settlement of the defendant in error upon the land, the grant of 
the ri^ht of way took effect upon the construction of the road or upon 
the fihng of the profile map. The Supreme Court held that the right 
of way was definitely located by the actual construction of the road 
and determined the rights of the parties upon that fact. 

The subsequent case of Minneapolis, St. Paul, etc., Ry. Co. v. 
Doughty, 208 U. S. 251, 257, 28 Sup. Ct. 291, 52 L. Ed. 474, was also 
a controversy between the railroad company and a settler as to prior- 
ity of right. The railroad company contended that, when it had lo- 
cated its line of road and had commenced proceedings under the act 
to acquire the title to the right of way, it was first in right to any 
unoccupied public land. This claim was denied and full effect given 
by the court to the requirement of section 4 of the act when it says 
that: 

"To secure a right of way three things are necessary: (1) location of the 
road ; (2) filing a profile of it in the local land office ; and, (3) the approval 
thereof by the Secretary of the Interior, to be noted upon the plats in the 
local office." 

But there is no such question of priority between the railroad com- 
pany and the settler in this case. The question is, What right has the 
railroad company acquired from the United States? The road has 
not been constructed and is not in operation over its projected right 
of way, and not having filed its profile map with the register of the 
land district, and such map not having been approved by the Secre- 
tary of the Interior, the railroad company has acquired no rieht of 
way under the act of March 3, 1875. Red River & Lake of the Woods 
R. Co. V. Sture, 32 Minn. 95, 95 N. W. 229; Enoch v. Spokane Falls, 
etc., Ry, Co., 6 Wash. 393, 397, 33 Pac. 966. 

In the case of the Spokane Falls & N. Ry. Co. v. Ziegler, 61 Fed. 
392, 9 C. C. A. 548, this court, referring to the act of March 3, 1875, 
said: 

"The act therefore did not grant a right of way presently, but entitled 
any company to ol)tain the right of way upon performing certain conditions, 

190F.-^2 
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and its right attached upcm filing a profile map of its road, as proTided in 
section 4. It will be observed that the provision of section 4 is that, after 
filing the profile of the road, all lands over which the right of way shall 
pass shall be disposed of snbject to such right of way. Lands, therefore^ 
which had been disposed of theretofore, were exempt." 

This case was taken to the Supreme Court, and there affirmed. Spo- 
kane Falls & N. Ry. Co. v. Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, 
42 L. Ed. 79. The authority of these cases disposes of the construc- 
tion sought to be placed upon the act by the appellees. 

The requirement of the statute that the railroad company shall file 
with the register and receiver the profile of its road and this profile 
shall be approved by the Secretary of the Interior before any right 
attaches is an important and far-reaching provision in view of the 
general authority conferred upon the Secretary of the Interior by the 
various acts of Congress relating to the public lands and particularly 
by section 441 of the Revised Statutes (U. S. Comp. St. 1901, p. 252), 
wherein he is charged with the supervision of the public business re- 
lating to public lands. The requirement in the Sundry civil appro- 
priation act (Act Aug. 30, 1890, c. 837, 26 Stat. 391 [U. S. Comp. 
St. 1901, p. 1570]) "that all patents for lands hereafter taken out un- 
der any of the laws of the United States or on entries or claims val- 
idated by this act west of the one hundredth meridian, it shall be ex- 
pressed that there is reserved from the lands in said patent described, 
a rififht of way thereon for ditches or canals constructed by the au- 
thority of the United States," and the provisions of the reclamation 
act wherein he is "authorized and directed, among other things, to 
make examinations and surveys for, and to locate and construct," as 
in the act provided, "irrigation works for the storage, diversion and 
development of waters" for the irrigation and reclamation of arid 
lands. 

[3] It is to be observed that the map required to be filed with the 
register of the land office and approved by the Secretary of the In- 
terior by the act of March 3, 1875, is a profile of the road. This is 
something more than an alignment map or a map of definite location. 
A "profile" is "the outline of a vertical section through a country or 
line of work, showing actual or projected elevations and hollows." 
Standard Dictionary. "A drawing exhibiting a vertical section of the 
ground along a surveyed line, or graded work, as of a railway, show- 
ing elevations, depressions, grades," etc. Webster's In. Dictionary. 
"A vertical section through a work or a section of country, to show 
the elevations or depressions." Century Dictionary. 

With a map of this character before the Secretary of Interior show- 
ing the contour of the projected line of railroad through the public 
lands included in an irrigation and reclamation project, he can deter- 
mine whether the construction of such a roa4 would interfere with the 
project. He can determine, also, whether suitable provision has been 
made for the crossing of canals and other waterways, and, if not, 
what provision is required to preserve the work of the reclamation 
service from encroachment and impairment. All this is clearly includ- 
ed in the authority of the Secretary to approve or disapprove the pro- 
file of the road. In this case the Circuit Court in its decree denied 
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the prayer of the complaint for an injunction restraining the defend- 
ants from constructing its road across the lands of the reclamation 
project, except as to the crossings over the several canals and laterals 
constructed by the United States. As to these crossings the court im- 
posed certain conditions. The conditions appear to have had the ap- 
proval of the reclamation service, but as it seems without the waiver 
of any right under the statute on the part of the United States ; that 
is to say, the United States did nOt waive its contention that, before 
the defendant railroad company could have a right of way through its 
public lands, its profile map must have received the approval of the 
Secretary of the Interior, and have the consent or agreement of all 
the settlers, or the legal title acquired by condemnation or other pro- 
ceedings to construct a road over their lands. In this view we con- 
cur. We think the approval of the conditions upon which the railroad 
company may have a right of way through the lands of an irrigation 
project is imposed by the statute on the Secretary of the Interior as 
a judicial act to be evidenced by his approval or disapproval of the 
profile map. We are of the opinion, also, that the railroad company 
must have the consent or agreement of all the settlers or the legal 
title acquired by condemnation or other proceedings to entitle the rail- 
road company to construct a road over their lands. 

The decree of the Circuit Court is accordingly reversed, with in- 
structions to grant the injunction prayed for in the complaint, to con- 
tinue until such time as the court shall be advised that the railroad has 
the consent of both the United States and the settlers through whose 
lands the projected road will pass that the road may be constructed ; 
the evidence that the United States consents to the construction of the 
road being the approval of a profile map of the road by the Secretary 
of the Interior, and the evidence that the settlers consent to the con- 
struction of the road being an agreement or conveyance of the right 
of way by the settlers. In the event that such agreement or convey- 
ance cannot be had, then the title of the company to a right of way 
may be evidenced by a title secured according to law under condemna- 
tion or other proceedings. 



SPECKART V. SCHMIDT et aL 

(Circuit Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,908. 

!• Trusts (8 805*) — ^Accounting — Rights of Cestui. 

Where complainant on coming of age was entitled to receive her dis- 
tributive share of her father's estate from her mother, it was no answer 
to complainant's suit for an accounting that she was dominated in bring- 
ing the suit by another person to such an extent that she was not free- 
to exercise her own will and was incompetent to manage her property, 
since such condition, if true, was ground only for the appointment of 
a guardian. 

[Ed. Note.— For other cases, see Trusts, Dec. Dig. § 305.*] 
*For oUier cams lee same topic & S number In Dec. A Am. Digs. 1907 to date, & Bep'r indexes- 



Digitized by 



Google 



500 190 FEDBBAL RBPORTBU 

2. Tbusts (S 305*) — ^Accounting by Trustee— Cestui's Right to Sue. 

Where complainant's mother held complainant's share in her father's 
estate under a provision In a will that complainant was not entitled to 
receive the sum until she became of age, but for more than five years 
after that event the mother had made no accounting, and had failed 
and refused to pay over or account for complainant's share^ she was 
Justified in filing a bill for an accounting. 

[Ed. Note.— For other cases, see Trusts, Dec Dig. ( 305.*1 

3. Equity (§ 359*) — Suit— Dismiss ai^Eb;fect. 

Where complainant in a suit for an accounting did not waive an an- 
swer under oath, and, a full verified answer having been filed, the case 
was dismissed, such dismissal created no equities In defendant's favor» 
and did not afl^ect complainant's right to file a new bill. 

[Ed. Note. — ^For other cases, see Equity, Dec. Dig. I 359.*] 

4. Wiixs (§ 525*)— OoNSTRUcnoN— "Go To." 

Testator bequeathed to his wife and to his son and daughter each an 
undivided one-third of all of his property, declaring that all revenues 
arising from the property bequeathed to the children should "go to" the 
wife until the children became of age or shonld reach majority, accord- 
ing to the laws of Montana, after which the children should have their 
portions absolutely, the wife bein^ directed to take and receive all the 
revenues of the property of both the children and use the same for their 
support and education. Held, that the words **go to," as so used, were 
not to be construed as equivalent to **glve," "devise," or "bequeath," and 
hence did not vest in the wife any right to the surplus of the income 
of the children's portion not expended for their support and education. 
[Ed. Note.— For other cases, see Wills, Dec. Dig. | 525.* 
For other definitions, see Words and Phrases, vol. 8, p. 7672.] 

5. Trusts (5 292*) — ^Express Trusts— Relation of Parties. 

Testator, having bequeathed to his wife, son, and daughter each an 
undivided one-third of his property, directed that the wife should re- 
ceive the income of the children's portion until they became of age, and 
employ so much thereof as was necessary to their support and educa- 
tion. She was also appointed executrix of the will with authority to sell 
any of the property as she might think for the best interests of her- 
self and children with the advice and consent of S„ whom testator de- 
sired to advise and assist her in all matters relating to the estate. S. 
had been testator's partner and confidential friend In his lifetime, and, 
after settlement of the estate, he induced her to loan a portion of the 
funds tlirough him to a corporation of which he was vice president, with 
which he consolidated certain breweries and made large profits. Held, 
tliat the relation between the widow and the corixoration and S. was 
that of borrower and lender, and hence neither the corporation nor S. 
was required to account for any portion of such profits as trustee. 

[Ed. Note.— For other cases, see Trusts, Dec. Dig. ( 292.*] 

Appeal from the Circuit Court of the United States for the West- 
em Division of the Western District of Washington. 

Suit by Harriet F. Speckart against Leopold F. Schmidt and others 
for an accounting. From a decree directing dismissal on terms^ plain- 
tiff appeals. Reversed and remanded, with directions. 

On February 15, 1893, Adolph Speckart died in Montana, leaving a will by 
which he devised and bequeathed to his wife, Henrlette Speckart, and to 
his daughter, Hattie Francis Speckart, and to his son, Joseph Robert Speck- 
art, each an undivided one- third of all his property. It was provided in the 
will that all the revenues arising from the property so devised and bequeathed 
should go to the widow until the children shoiUd reach the age of majority 
as provided by the laws of Montana, "after which my said children shall 

*For other oasei lee tame topic Jk I nvmbbb in Dec. A Am. Dlgi. 1907 to date, ft Rep'r Indexes 
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Have their said proportions absolutely, and I desire that my said wife shall 
take and receive all the revenues of the property of both my children here- 
inbefore bequeathed to them and each of them, and that my ^Id wife shall 
use and employ said revenues for the support and education of my said chil- 
dren before named." The widow was appointed the executrix of the will 
with authority to. sell and dispose of any or all of the property at such price 
and upon such terms as she might think for the best interests of herself and 
the children '"with the advice and consent of Leopold Schmidt, who I de- 
sire shall advise and assist my wife in all matters pertaining to my estate." 
The will gave to the executrix also power to lease, convey, or agree to con- 
vey any or all of the property, and to have absolute and complete control 
and disposition thereof, ''with the advice and conseht of said Leopold Schmidt, 
and shall convert tiie same into money and the proceeds thereof shall be 
given as hereinbefore set forth to my said wife and children in equal pro- 
portions except that the revenues of said money or property belonging to my 
cLildren shall be used by my said wife for the support and education of my 
children prior to their majority." The will was admitted to probate in the 
district court of the Second judicial district of Montana, for Silver Bow 
county, and the property was appraised at $55,800. The executrix there- 
after disposed of the estate, realizing therefrom about $110,000. In May, 1896, 
she went to Germany, taking her two children. There she remahied with 
them until November 1, 1901, when she and they returned to the United 
States. She bought a home in San Diego, Cal., where she and her children 
lived until about May, 1906. Harriet F. Speckart, the appellant herein, came 
of age on February 22, 1901. On September 28, 1907, she filed a bill in the 
Circuit Court of the United States for the Western District of Washington, 
Western Division, against the same parties who are the appellees herein, 
demanding an accounting, and the payment and delivery to her of her one- 
third share in the property of the Speckart estate, not waiving a verification 
to the answer. To that bill Henriette Speckart presented her verified answer, 
wherein was set forth her statement of the account between her and the ap- 
pellee. 

Thereupon that suit was dismissed, and on February 4, 1908, the appellant 
filed a second bill, which was the beginning of the present suit in which an 
answer under oath was waived, and, in substance, the following averments 
were presented: After setting forth the death of Adolph Speckart, the terms 
of his will, the probate thereof, and the disposition of the property, it was 
alleged that for many years prior to the death of said Adolph Speckart Leo- 
pold Schmidt, his associate in business and his brother-in-law, was upon the 
moat intimate business and friendly relations with him, and that while on 
his deathbed said Speckart requested Schmidt to assist and advise Mrs. 
Speckart in the management and settlement of the estate, and that Schmidt 
promised that he would carry out said wishes and requests, and that he 
voluntarily accepted said trust ; that thereby, as well as by virtue of the will, 
the control and management of the estate was vested in Schmidt and Hen- 
riette Speckart, with all the duties and disqualifications incident thereto; 
that in 1895 and 1896 the executrix filed accounts of her trust, but there- 
after filed no accounts; that from July, 1896, until the latter part of the 
year 1901, she and the appellant resided in Grermany ; that while in Germany 
she disposed of the last item of the property of the estate, namely, Centen- 
nial Brewing Company stock, for $100,000; that the money so received by 
her from the estate she used and invested on her own account ; that all the 
investments still stand in her name, and none of them show or indicate that 
they are the investments of a trust fund or hcdd in any fiduciary charactei:. 
The bill specifies the stocks and property and notes so held, and proceeds to 
allege that Schmidt induced Mrs. Speckart to enter into an arrangement where- 
by the former was to use the funds of the estate in his business of manag- 
ing brewing companies, and obtaining control over such companies, and there- 
by, in the use of said funds in such investments, he has gained large profits, 
the amount of which is unknown to the appellant, and one-third of which she 
is entitled to receive upon an accounting. The appellant further averred that 
it was not until May, 1906, more than five years after she reached majority, 
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that blie was informed that her father had left a will with some provisions 
in her behalf, that she then sought information from' her mother, and re- 
quested an accounting, which was refused. Mrs. Speckart in her answer 
denied these last-mentioned allegations, and alleged that the appellant knew 
ot her rights under the will prior to the date mentioned, but she admitted 
that the appellant had requested of her an accounting of the property of 
the estate belonging to her, and the payment of her share to her. Mrs. Speck- 
art did not allege that she had ever offered to account or had presented a 
statement of account of the estate, but she denied that she had refused to 
make such accounting or to deliver to the appellant her share in. the property. 
Mrs. Speckart in her answer admitted that she had certain property, sha^res 
of stock, and money in her possession belonging to the appellant Upon 
that admission, the appellant's counsel on July 20, 1909, obtained an order 
of the court requiring that Mrs. Speckart deposit in the registry of the court 
all moneys and other property capable of delivery, which she admitted to 
belong to the appellant. She thereupon surrendered to the clerk of the court 
certain shares of stock, and paid into the registry of the court $67,535.74, 
but in the memorandum of deposit she denied that the appellant was en- 
titled to receive the whole of said money, or more thereof than $46,674.94 
as of February 22, 1901, together with such sums as had been actually earned 
by investment, thereafter to be discovered and ascertained, and she claimed 
the right upon the final decree to have returned to her from the deposit so 
made such sum as should be found to be in excess of the amount payable to 
the appellant On September 13, 1909, on the stipulation of the solicitors 
for the respective parties that the appellant was entitled to receive $50,000 of 
said fund, that sum was paid to her, and thereafter the further sum of $6,000 
was paid to her upon a similar stipulation. 

Upon the issues and the testimony, the court below made no specific find- 
ings of fact, but in an opinion on the merits held that the harsh accusations 
of the bill were not only not sustained by the evidence, but that the contrary 
was established affirmatively, and observed: **From the evidence it appears 
that the complainant is not heartless, nor avaricious, and that her unnatural 
conduct in prosecuting this suit is actuated by the baneful influence of a med- 
dlesome person who dominates her by the exertion of a mysterious psy- 
chological power. The complainant is not the real litigant in this case, but 
is a mere tool of one who has no rights as against any of the defendants, 
and for that reason the court finds that there is no equity in the bill. Part 
of the funds belonging to the estate have been deposited in the registry 
of the court, and it will be necessary to retain Jurisdiction of the case until 
proper disposition thereof can be made. After subsidiary questions shall 
have been disposed of, a final decree will be entered dismissing the suit, 
at the complainant's costs." 

J. W. Robinson, for appellant. 

Martin L. Pipes and G. C. Israel, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The ground upon which it was held that there was no equity in the 
bill, which was that the appellant was under the influence of and was 
dominated by another, cannot be sustained. If, in fact, the appellant 
was dominated by another person to such an extent that she was not 
free to exercise her will, and was rendered incompetent to look after 
her property, and her property was in danger of being wasted, the 
case was one for the appointment of a guardian of her estate, and the 
duty was imposed upon Ber relatives to see that that was done. The 
person whose baneful influence is so adverted to in the opinion of the 
court is a female physician, whom the appellant met at a private hotel 
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in Portland in the fall of 1905. An ardent friendship grew up be- 
tween them. A month later the appellant went to San Diego, and 
while there, during the next four months, she almost daily received 
letters from the physician and answered them.. The appellant was 
eager to return to Portland to be again with her friend. In letters 
which she wrote to others about that time she made frequent referenc- 
es to her friend, and of their mutual devotion. After the appellant re- 
turned to Portland in 1906, her mother found in her room a package 
of 106 letters written to her by her friend within a period of 125 days. 
What the contents of the letters were is not disclosed, but they caused 
the mother great distress. Almost immediately thereafter the appel- 
lant left her mother, and has since, and up to the time of taking the 
testimony in the case, been with her friend. The evidence indicates 
that, whereas the relation between the mother and daughter up to that 
time had been of the most friendly and affectionate nature, the daugh- 
ter became estranged from her mother and her brother, and changed 
in her demeanor toward all her relatives. But the facts as they are 
disclosed in the record are not sufficient to justify a court of equity 
in defiying the appellant an accounting and a decree for the possession 
of her property, and upon this appeal it is not seriously contended that 
they are. 

[2] Nor do we find merit in the contention that the appellant was 
not justified in bringing the suit. The issue that a suit was not neces- 
sary was not raised in the pleadings, nor was it alleged in Mrs. Speck- 
art's answer that she had ever made a statement of account, or had 
offered to turn over to the appellant any particular property as her 
share of the estate. In her answer to the first bill Mrs. Speckart made 
for the first time a statement of the account as she clain;ed it to be. 

[3] The fact that the first suit was dismissed, however, creates no 
equities in her favor. The appellant was not bpund to accept that 
statement of the account. She was entitled to the judgment of the 
court upon the issues in the case, and the evidence to be adduced there- 
under. Mrs. Speckart's attitude to the accounting is forcibly ex- 
hibited in the memorandum of deposit which she made at the time 
when she paid $67,535.74 into the registry of the court, in which she 
plainly stated her own want of knowledge as to the amount due the 
appellant on the accounting, and submitted the question to the decision 
of the court. Instead of accounting or offering to account upon the 
first demand of the appellant in the spring of 1906, Mrs. Speckart 
went to Olympia, Wash., and almost immediately after her arrival 
there, on May 16, 1906, she assented to an application which was filed ' 
in the superior court at Olympia for the appointment of an admin- 
istrator with the will annexed of the Speckart estate. In June, 1906, 
Schmidt was appointed such administrator. He sought and obtained 
an order of the superior court that the estate was community property, 
and that the testator could dispose of but one-half thereof by will. 
That position was subsequently abandoned by his counsel on discover- 
ing that no community property law was in force in Montana at the 
time of the testator's death, but the order was not set aside, and it 
still remained in force until December 20, 1907, when, on a writ of 
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review from the Supreme Court of Washington, on the relation of 
Harriet Speckart, the order appointing the administrator and admitting 
the will to probate were set aside, tiie court holding that there was 
no justification for administration with the will annexed 13 years 
after the death of a testator who died in Montana where the widow 
was appointed administratrix, and where notice to creditors had been 
duly given, and where her accounts had been approved, and nothing 
remained to be done except to distribute the estate according to the 
law of that state, vesting the same in the devisees. Said the court : 

"If the final account of the administrator should be approved as rendered, 
the cost of administration wUl approximate $20,000. By reason of its pend- 
ency the relator is deprived of the use and enjoyment of her portion of the 
estate for an indefinite period, and is compelled to contribute $6,000 or $7,000 
towards the expenses of what is at best an idle ceremony. Against such 
a proceeding under the forms of law, we think she has ample grounds to 
complain." State ex rel. Speckart v. Superior Court, 48 Wash. 141, 92 Peq. 
942. 

Before the date of that decision, and on March 29, 1907, the appel- 
lant's counsel wrote to the attorney for Mrs. Speckart, saying : 

*'For almost one year we have been endeavoring without Utlgation to pro- 
cure for Miss Speckart her interest in what your people have been pleased 
to term her father's estate. ♦ ♦ ♦ If you desire to confer with us here 
either Monday or Tuesday of next week, please notify me upon the receipt 
of this letter. Otherwise I am authorized to state that action will be in- 
stituted without any further delay by her to obtain what we believe to be 
her interest In the estate, which has been used by Mr. Schmidt for more 
than 14 years." 

Nothing seems to have been done in response to this demand. Six 
months later the appellant filed her bill in equity for an accounting. 
The weight of the evidence indicates that up to the spring of 1906 she 
was never informed of her rights under her father's will, but that she 
supposed that all the property had been left to her mother during her 
lifetiitie, and that, upon her mother's death, the children would come 
into a share of the estate. There is evidence of disinterested witnesses 
that the mother made in the appellant's presence statements to that 
effect. On the other hand, there is evidence of other disinterested 
witnesses that on at least two occasions Mrs. Speckart made state- 
ments in the presence of the appellant indicating that the latter on 
coming of age would come into a large property. Those statements, 
however, in view of the language used, may in the main be harmonized 
with the appellant's understanding that she was not to come into her 
property until her mother's death, and that her mother had a life es- 
tate in all the property left by her father. It is probable that informa- 
tion as to the appellant's property rights was withheld from her by 
the mother, for in her own testimony it appears that she feared that, 
if it were known that her daughter at 18 years of age would come 
into a large estate, she might become the object of the pursuit of 
fortune hunters. The evidence clearly indicates, also, that after the 
appellant had demanded an accounting her mother was reluctant to 
give it, and reluctant to relinquish the daughter's share in the estate. 
Actuated by motives which can easily be understood, and, indeed, com- 
mended, the appellant's mother and uncle evidently felt justified from 
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their viewpoint in interposing obstacles to the payment to her of her 
share of the estate so long as she was under the influence of that 
strange friendship which they deplored, the influence of which, they 
feared, might result in the dissipation of the property which they had 
so carefully and prudently managed and invested. 

[4] The appellees present in this court for the first time a conten- 
tion which, if sustainable, would call for a readjustment of the state- 
ment of the account which they claim to have made, and an account- 
ing upon a basis different from that which they assume in their an- 
swers. The contention relates to the fifth clause of the will, which 
provides that all the revenues arising from the property devised and 
bequeathed to the children "I direct shall go to my wife Henriette 
Speckart until my said children shall become of age, or shall reach 
the age of majority by the laws of Montana, after which my said 
children shall have their said proportions absolutely, and I direct that 
my said wife shall take and receive all the revenues of the property 
of both my children hereinbefore bequeathed to them, and to each of 
them, and that my said wife shall use and employ such revenues for 
the* support and education of my said children before named." It is 
urged that thereby Mrs. Speckart was made the absolute owner of 
all the revenues of the children's property until their majority, sub- 
ject only to the requirement that out of same the expense of the sup- 
port and education of the children should be paid, and that the over- 
plus after the payment of such expenses belongs to her. Counsel for 
the appellees cite cases which hold that where the income of children's 
legacies is given to a parent to be applied for or towards their main- 
tenance and education, in the absence of a provision indicating a con- 
trary intention, the parent shall not be held to account for the surplus. 
Gilbert v. Bennett, 10 Sim. 371 ; Hadow v. Hadow, 9 Sim. 348 ; Leach 
y. Leach, 13 Sim. 304. In the first of the cases cited there were words 
in the will which expressly relieved the parent from the obligations to 
account. In Hadow v. Hadow, the funds were to be by the widow 
applied "for and towards the maintenance, education and advance- 
ment in life of my said sons, or the survivor of them, in such manner 
as she shall think proper." The vice chancellor said that the testator 
meant that his widow and children should live together, and that dur- 
ing her life she should have the income of the children's property 
to maintain them without being liable to account. But in other cases 
where there has been found in the will an expression of the testator's 
intent that the income for maintenance and education should be held 
in trust the English courts have given effect to that intention, as in 
Taylor V. Bacon, 8 Sim. 100; Weatherell v. Wilson, 1 Keen. 80; Wil- 
son V. Madison, 2 Y. & C. C. C. 372; Re Harris, 7 Exch. 344. In 
the present case we find evidence of the intention of the testator that 
the^ surplus of the income after payment of the maintenance and edu- 
cation of the children was not to go to the widow in her own right. 
The will begins by giving to her one-third of all the testator's prop- 
erty "absolutely and unconditional." Therein was expressed the full 
measure of the testator's intention to give to the widow property in 
her own right absolutely. From the use of the words "absolutely'* 
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and "unconditional" here and not elsewhere in the instrument it is 
reasonable to infer that the further provision of the will by which all 
the revenues of the children's property are "to go to" — that is to say 
are to be paid to the widow, and are to be received by her and used 
in the payment of the expense of the maintenance and education of the 
children until their majority — means that the revenues were not to 
go to her absolutely, but upon condition, the condition that she use 
the whole of the same for the children's maintenance and support 
until their majority. It is to be observed that the will does not say 
that "out of" the revenues she shall pay for the support and educa- 
tioh of the children. It is evident that in the mind of the testator it 
was contemplated that the whole of the revenues of their shares would 
be necessary for that purpose. There is nothing in the language of 
the will to indicate his intention that the widow was to be the bene- 
ficiary of any part of those revenues. If there was a surplus after 
the payment of those expenses it is the fair construction of the will 
that the widow received the same in trust for the children. The full 
extent of the testator's bounty to the widow was that she should re- 
ceive one-third of the property and the income of the same. She* so 
understood the meaning of the will, and acted on that understanding 
until the presentation of the case here on the appeal. Counsel for the 
appellees refer to the words *"go to" as indicating an intention to vest 
in the widow the revenues subject to the obligation to pay the desig- 
nated expense out of the same. Undoubtedly in many cases the words 
"go to" as used in a will are to be construed as equivalent to "give," 
"devise," or "bequeath," and cases are cited which so hold, but they are 
all cases in which effect was thereby given to the evident intention of 
the testator. 

[5] One of the principal questions in the case is whether the ap- 
pellant is entitled to receive from the appellees Schmidt and the Olym- 
pia Brewing Company one-third of the earnings of certain sums loaned 
by Mrs. Speckart to that company, a corporation of which Schmidt 
was the vice president, and used by the company in the purchase of 
stock in other breweries. On December 18, 1901, the brewing com- 
pany through Schmidt had borrowed from the trust fund $3,000. On 
the following day it borrowed $5,000 and on February 19, 1902, $4,- 
523. On the date last named which was two days before the appel- 
lant came of age, Schmidt induced Mrs. Speckart to invest $20,000 
of the trust fund in shares of stock of the Olympia Brewing Company. 
On April 9, 1902, Mrs. Speckart loaned to the Olympia Brewing Com- 
pany $50,000 for which that company gave her its note and offered to 
give her security by mortgage on its property or by the personal in- 
dorsement of the members of its board of directors. With that sum 
Schmidt enlarged the breweries of the company, purchased other brew- 
eries, and established a brewery trust which made large profits. The 
question is. Shall he be required to account as a trustee for his share 
of those profits? The will appoints Henriette Speckart the executrix,, 
gives her authority to sell and dispose of the property upon such terms 
as she may think for the best interests of herself and children, "wifh 
the advice and consent of Leopold Schmidt, whom I desire shall ad- 
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vise and assist my wife in all matters pertaining to my estate." Any 
words which indicate with sufficient certainty the intention to create a 
trust will have that effect notwithstanding that there may be no use of 
the word "trust" or "trustee," but it would be a forced construction 
to hold that the words of the testator in this case indicate an inten- 
tion that Schmidt was to be a trustee. He was not by the terms of 
the will entrusted with any property, nor was he vested with the pos- 
session, management, or control of any of the property of the estate. 
He stood in a relation of trust and confidence toward the executrix, 
and that is all. It was sufficient to cast upon him the burden of prov- 
ing his utmost good faith in all his dealings with her. He was not 
prohibited from borrowing the money of the estate from her, but, hav- 
in|[ done so, it devolved upon him to prove that the transaction was 
fair and honest, and was fully understood by the executrix, and was 
not to the detriment of the estate. The executrix in loaning the money 
had the legal custody thereof, and had the sole right to invest it. The 
mere fact that she had trust and ^confidence in Schmidt, and was di- 
rected by the will to consult and advise with him, did not prevent her 
from loaning money to him, or to a corporation in which he was a 
stockholder. Such a transaction fs not void, but is voidable only in 
case of an abuse of the confidential relation. "In brief, where par- 
ties occupy a relation from which an unusual degree of confidence 
or affection arises, the party in whom such confidence is reposed is 
held to the utmost good faith. Thus a confidential adviser, though 
not an attorney or solicitor, may be subject to the same rule." 9 Cyc. 
459. The evidence sufficiently shows the good faith of Schmidt in 
the transaction. The money had been placed at interest by the exe- 
cutrix in Germany, where it was earning 4 per cent. Schmidt induced 
her to bring it to the United States upon the representation that here 
it could be securely invested at a higher rate of interest. For the 
money which he and the brewing company borrowed 6 per cent, has 
been paid. There has been' no loss, nor does it appear that there has 
been danger of loss of any of the money. 

The decree is reversed, and the cause is remanded to the court be- 
low to find the account, and render a final decree not inconsistent with 
the views herein expressed. 



CITY AND COUNTT OF SAN FRANCISCO et al. v. UNITED RAILROADS 

OF SAN FRANCISCO. 

(Circuit Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,922. 

1, CONSnTUTIONAL LaW (J 115*) — ^iMPAnifENT OF CONTRACT— S^ATE ACTION. 

Thoagh a state may act through a mnnlclpal corporation to which it 
has delegated powers ot legislation, yet, if a municipal ordinance is 
relied on as constituting an alleged impairment of a contract right, It 
must be shown to have been enacted pursuant to legislative authority 
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I 

of the state; otherwise it does not constitute state action within the 
oonstltntional prohibition. V^ 

[Ed. Note, — For other cases, see Constitutional Law, Dec. Ifeg. % 115.*1 . 

2. Courts (§ 282*)— Federal Courts— Federal Question. 

Where complainant street railroad company sued to restrain a city 
from proceeding to construct a municipal railroad along certain streets, 
claiming that the ordinance proTlding for such construction was in viola- 
tion of both complainant's franchise and Civ. Code Cal. 8 4d9, pro- 
viding that two or more lines of street railway operated under different 
managements may be permitted to use the same street or trades for 
a distance of five blocks without lease or contract, but in no case shall 
the company owning or operating one line of street railway be allowed 
to condemn the right to occupy and use the same street or tracks for 
more than five blocks consecutively, such bill alleged that the city's ac* 
tion was at jnost a violation of the city's covenant and of the express 
.paramount law of the state, and therefore void, and hence did not show 
state action so as to sustain federal Jurisdiction on the ground that the 
ordinance was violative of the constitutional provision prohibiting the 
state from passing any law impairing the obligation of contracts. 
[Ed. Note. — ^For other cases, see Courts, Dec. Dig. % 282.* 
Jurisdiction in cases involving federal question, see notes to Bailey 
▼. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & 
M. C. C. & S. Mining Co., 35 0. C A. 7; Earnhart v. Switzler, 105 C. 
C. A. 262.] 

Appeal from the Circuit Court of the United States for the North- 
cm District of California. 

Suit by the United Railroads of San Francisco against the City and 
County of San Francisco and others. Decree for complainant, and 
defendants appeal. Reversed and remanded, with instructions to dis- 
miss. 

See, also, 180 Fed. 948. 

The appeal in this case is taken from an order of the Circuit Court grant- 
ing a temporary injunction restraining the appellants, pending the suit or un- 
til the further order of the court, from building, constructing, or operating a 
street railroad in San Francisco over and along "Market street from East 
street to Geary street, a distance of seven blocks," and *'over and along Point 
Lobos avenue from Thirty-Third avenue, the point of intersection of Cliff ave- 
nue with Point Lobos avenue, a distance of nine blocks." The bill of com- 
plaint filed by the appellee sets forth several franchises granted by the city 
and county of San Francisco to various street railroad corporations, all of 
which franchises are alleged to have been assigned to the appellee. It alleges 
that these franchises were granted upon the condition that nO more than 
two corporations should be granted the right to use any of the streets 
covered thereby for more than five consecutive blocks. It alleges certain 
proceedings taken by the appellants with a view to the construction of a 
municipal railroad beginning at the ferry and extending up Market street to 
Geary and out Geary to the ocean, with a branch to the City Park. These pro- 
ceedings are alleged to be the action of the city resulting from the vote on 
two distinct propositions which had been submitted to the voters of the 
city; proposition No. 1 covering the Market Street Railway from the ferry 
to Geary street, proposition No. 2 covering the street railway from the in- 
tersection -of Geary and Kearney to the ocean, with its branch to the park. 
The bill alleges that this railroad is about to be constructed along the said 
streets which are covered by the complainant's franchises and its roads. 
It alleges that, unless the city is restrained, the construction of its road 
will cause irreparable damage to the appellee, that the value of its property 
will thereby be depreciated, also the value of its securities and bonds. Other 
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facts are set forth showing the threatened Injury to the appellee's property. 
There Is no diversity of citizenship between the parties to the suit, and the 
Jurisdiction of the Circuit Court was invoked on the ground that a federal 
question was involved, in that the construction of the road under the ordi- 
nances adopted by the city would result in Impairing the obligation of the 
appellee's contracts, and taking the property of the appellee without due 
process of law, in violation of the fifth and fourteenth amendments to the 
Constitution of the United States; that the franchises granted to the ap- 
pellee's predecessors in interest 'Vere so granted and accepted upon the ex- 
press condition and provision that it should be lawful for the board of 
supervisors of the city and county of San Francisco ta grant to one other 
corporation than to the grantee, and to no more, the right to use the street 
or streets named therein for a distance of five blocks and no more, and that 
said grant was made upon the terms and conditions specified in section 499 
of the Civil Code as said section existed in the Civil Code at the date of the 
passing and the adoption of said order, to wit, in the year 1879, which 
said section of the Civil Code is in the terms and figures following, to wit: 
'499. Two corporations may be permitted to use the same streets, each pay- 
ing an equal portion for the construction of the track ; but in no case, must 
two railroad corporations occupy and use the same street or track for a 
distance of more than five blocks.'" The bill alleges that the road which 
the appellants are proceeding to construct will, when constructed, cover 
the same streets with the appellee's street railway, a distance of seven blocks 
on Market street and a distance of nine blocks on Point Labos avenue. It 
is not alleged that the appellee had a franchise for the exclusive use of any 
of the streets of San Francisco, or that the appellants were unauthorized to 
grant franchises to others over the same streets, or to build a municipal 
railway in the city of San Francisco. The illegality of the proposed action 
of the city Is alleged to consist in the fact that on Market street the road 
which the dty proposes to build will occupy the same street with the ap- 
pel]ee*s road for a distance of two blocks, and on Point Lobos avenue for a 
distance of four blocks in excess of the distance which was permissible 
under section 499 of the Civil Code. 

Percy V. Long, City Atty., Thomas E. Haven, and John T. Nourse, 
Asst. City Attys., for appellants. 
Wm. M. Abbott, Joseph D. Redding, and Tirey L. Ford, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question arises whether there is jurisdiction on the ground that the 
bill presents a federal question. As sustaining the jurisdiction, the 
appellee relies on the allegation that section 499 of the Civil Code en- 
tered into and became a part of its contract, and that the ordinances 
adopted by the city with a view to the construction of a municipal 
railroad and its acts in carrying out those ordinances would result in 
an impairment of the appellee's contract as expressed in its franchises. 
Referring to those franchises, which are made exhibits to the bill, it 
will be seen that in the franchise for a street railway on Market street 
it is provided in section 5, as follows : 

"It shall be lawful for the board of supervisors of the city and count>' 
of San Tranciseo to grant to one other corporation and no more the right to 
use either of the aforesaid streets for a distance of five blocks and no more, 
upon the terms 'and conditions specified in the 409th section of the Civil 
Code of this state. This section shall apply to persons and companies, as 
well as corporations.'* 
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In the franchise under which the appellee operates its road on Point 
Lobos avenue, no, reference is made to section 499, but it is provided 
that the rights and privileges therein granted shall be held and en- 
joyed by the grantee, "upon such terms, conditions and restrictions as 
are now or may be hereafter imposed by the laws of the state of Cali- 
fornia relative to street railroads in the cities and towns therein, or 
are or shall be hereafter imposed by orders of the board of super- 
visors, and a strict compliance with said laws and orders is hereby 
required." So long as section 499 remained in force, these provisions 
of the contract added nothing to its obligations. They would have 
force only in case of the material amendment or repeal of the statute. 
But the statute has not been repealed. It is still in forced, and not sub- 
stantially amended. At the time of the adoption of the ordinances 
^hich are here complained of, the statute read as follows : 

"Two or more lines of street railway, operated under different manage- 
ments, may by lease or contract, use the same street or tracks upon such 
terms as may have been agreed upon between the companies operating such 
railways; and two lines of street railway operated under different man- 
agements may ^be permitted to use the same street or tracks for a distance 
of five blocks without such lease or contract, upon payment of an equal 
portion for the construction of the tracks and appurtenances used by such- 
railways jointly; but in no case shall a company owning or operating one 
line of street railway be permitted to condemn the right to occupy and use 
the same street or tracks for a distance of more than five blocks consecu- 
tively." 

. The inquiry is whether on the facts alleged in the bill there has 
been state action impairing the obligation of the contract. 

[1] A state may act through a municipal corporation to which it 
has delegated powers of legislation, but, where the ordinance of such 
a corporation is relied upon as constituting the impairment, it must 
be shown to have been enacted pursuant to the legislative authority 
of the state. Otherwise it is not state action. 

[2] If, as alleged in the bill, the impairment of the appellee's con- 
tract consists in the fact that the city is proceeding to disregard its 
covenant, and to construct a road in violation of the provisions of sec- 
tion 499, which was made a part of the contract, we are confronted 
with the fact that the city is proceeding to violate a law of the state. 
If its action is illegal and unwarranted, it is primarily so because it 
violates that law. If its action has the effect to impair the obliga- 
tion of the contract, it also has the effect to violate the express and 
paramount law of the state, and it is therefore void, and is not state 
legislation. In Hamilton Gaslight Co. v. Hamilton City, 146 U. S. 
258, 266, 13 Sup. Ct. 90, 36 L. Ed. 963, Mr. Justice Harlan said : 

"A municipal ordinance not passed under a supposed legislative author- 
ity cannot be regarded as a law of the state within the meaning of the con- 
stitutional prohibition against state laws impairing the obligation of con- 
tracts." 

In Barney v. City of New York, 193 U. S. 430, 24 Sup. Ct. 502, 
48 L. Ed. 737, jurisdiction was invoked on the ground of deprivation 
of property without due process of law in violation of the fourteenth 
amendment. It appeared on the face of the plaintiff's bill that the 
acts of the city officers therein complained of were not only unau- 



Digitized by 



Google 



CITY ANS GOlTNTr OF SAN FRANOISOO Y. UNITED BAILBOADS 511 

thorized, but were forbidden by state legislation. It was held that no 
federal question was involved. The court said : 

"In the present case defendants were proceeding, not only in violation 
of provisions of the state law, but in opposition to plain prohibitions.*' 

In Dawson v. Columbia Trust Company, 197 U, S. 178, 25 Sup. Ct. 
420, 49 L. Ed. 713, the trust company, as mortgagee of the Dawson 
Waterworks Company, brought a suit to restrain the city of Dawson 
from taking measures to build new waterworks. It set forth the con- 
tract of the waterworks company with the city, the repudiation of that 
contract by the city, the calling of an election to determine whether 
the city should issue bonds to erect or buy waterworks, the vote in 
favor of the issue, and the issuance of the bonds. It was alleged that 
all these acts were unlawful, and were not warranted by the laws 
of the state. The court held that the acts of the municipality under 
the averments of the bill did not constitute an impairment of the con- 
tract by the act of the state. In Memphis v. Cumberland Telephone 
Co., 218 U. S. 624, 31 Sup. Ct. 115, 54 L. Ed. 1185, the complainant, 
which had a contract with the city, alleged the impairment thereof by 
ordinances of the city, which were alleged to have been enacted with- 
out authority either by express terms or by necessary implication in 
the legislative act whereby the city was incorporated. The court re- 
viewed its former decisions, and held that the case was not one arising 
under the Constitution and laws of the United States. The opinion 
reviewed also and approved the decision of the Circuit Court of Ap- 
peals for the Sixth Circuit in City of Louisville v. Cumberland Tele- 
phone & Telegraph Co., 155 Fed. 725, 84 C. C. A. 151. In that case 
it was sought to restrain the enforcement of a municipal ordinance 
regulating charges for telephone service on the ground that the ordi- 
nance violated the obligation of a contract between the complainant 
and the dty, and the bill alleged that no power to regulate the rates 
had been granted by the Constitution or by the Legislature of the state. 
"If this be true," said Judge Liirton, delivering the opinion of the 
court, "there was no state authority behind the action of the Louis- 
ville common council and no ground to claim that constitutional pro- 
hibitions have been violated which are pointed at state aggression only. 
A municipal ordinance may be the exercise of a delegated legislative 
power conferred upon it as one of the political subdivisions of the 
state. But, to be given the effect and force of a law of the state, it 
must have been enacted in the exercise of some legislative power con- 
ferred by the state in the premises." In line with these authorities 
is the decision of this court in Seattle Electric Co. v. Seattle, R. & S. 
Rv. Co., 185 Fed. 365, 107 C. C. A. 421. In that case the ordinance 
which was complained of and which it was said would operate to de- 
prive the complainant of its property without due process of law was 
alleged in the bill to have been granted illegally, and without right, and 
to be "without authority in law, and null and void and of no force 
and effect." We held, following the cases above cited, that, taking 
those averments to be true, the ordinance complained of was not the 
act of the state, and that there was no federal question- involved. 
When it comes to the question whether the ordinance of a munici- 
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pality IS or is not legislation by the state, there can be no difference 
between an ordinance which has been enacted ultra vires and an ordi- 
nance which has been enacted in violation of a general statute of the 
state which prohibits the precise and specific act which is done by the 
ordinance. In neither case is the ordinance state action, for in both 
cases it is void under the state law. Whether or not the ordinances 
complained of here would in fact, if carried out, have the effect to 
impair the obligation of the appellee's contract, we do not undertake 
to decide. What we hold is that the averments of the bill itself ex- 
clude the case from the cognizance of a federal court as a case aris- 
ing under the Constitution of the United States by alleging that the 
very ordinances which the appellee relies upon as constituting a vio- 
lation of its contract have been enacted in violation of the positive 
law of the state. 

The judgment is reversed, and the cause remanded with instruc- 
tions to dismiss the bill. 

MORROW, Circuit Judge. I concur in the foregoing opinion writ- 
ten by Judge GILBERT. I am also of the opinion that the facts al- 
leged in the complaint charge the city and county of Saa Francisco 
with acts that will simply amount to a breach of contract. 

Section 12 of the ordinance under which the predecessors of com- 
plainant acquired the right to operate street railroads over the streets 
mentioned in the ordinance provides : 

*'Said raUway company Is hereby required to file in the office of the clerk of 
the board of supervisors of the dty and county of San Francisco an accept- 
ance In writing of the provisions of this order, under its corporate seal, signed 
by Its president and countersigned by its secretary, and thereupon the pro- 
visions of this order shall be taken and deemed to be a contract between said 
company and said city and county. Unless such acceptance be filed with- 
in ten days after the passage of this order, this order shall l>ecome and remain 
null and void." 

It is alleged in the bill of complaint that the predecessors of com- 
plainant accepted in writing the provisions of the order, and thereafter 
performed all the conditions required by the ordinance or by law to be 
performed. The ordinance thereupon became a contract between the 
city and county of San Francisco and the predecessors of the com- 
plainant. One of the conditions of this contract was specified in sec- 
tion 5 of the ordinance that it would be lawful for the board of super- 
visors of th6 city and county of San Francisco to grant to one other 
corporation, and no more, the right to use either of the streets men- 
tioned in the ordinance for a distance of five blocks, and no more, upon 
the terms and conditions specified in the 499th section of the Civil 
Code of the state. Section 499 of the Civil Code provided that cor- 
porations may be permitted to use the same streets if each pay an 
equal portion of the construction of the track, but in no case must 
two railroad corporations occupy and use the same street for a dis- 
tance of more than five blocks. The complainant alleges that the city 
and county of San Francisco is proceeding in violation of the terms of 
this contract to construct and operate a municipal railroad along the 
streets occupied by the complainant. The facts alleged amount to an 
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allegation that the city and county of San Francisco Is about to do an 
act that will amount to a breach of contract. There is no law of the 
state impairing the obligation of the contract. The law of the state 
is otherwise. It maintains the validity and terms of the contract. In 
the recent case of Shawnee Sewerage & Dr. Co. v. Steams, 220 U. 
S. 462, 31 Sup. Ct. 452, 55 L. Ed. 544, the Supreme Court said with 
respect to the violation of a similar ordinance : 

*«The breach of a contract Is neither confiscation of property nor a taking 
of property without due process of law.'* 

HANFORD, District Judge (concurring). I concur in the forego- 
ing opinion and all of it with this reservation, that as the decision of 
this court in the case of Seattle. Electric Co. v. Seattle R. & S. Ry. 
Co., 185 Fed. 365, 107 C. C. A. 421, is cited, I am unwilling to ac- 
quiesce in that part of said decision found in the quotation from 5 
Ency. U, S. Sup. Ct. Rep. p. 545, asserting that a party complaining 
of an invasion of rights guaranteed by the Constitution of the United 
States and also in violation of the Constitution or laws of the state, 
"must exhaust his remedy in the state courts by prosecuting his case 
to the state court of last resort" before he will be entitled to invoke 
the jurisdiction of a federal court. 

The federal courts ordained and established pursuant to the Con- 
stitution of the United States have an important function in adjudi- 
cating controversies involving questions of national law, and the ju- 
risdiction of the United States Circuit Courts in actions at law and 
suits in equity, if not exclusive, is concurrent with, and not secondary 
to, the jurisdiction of state courts. I consider that a United States 
court has no right to deny its jurisdiction, in a case where jurisdic- 
tion is conferred by Congress, merely because of a presumption that 
the rights of the Complainant will be fully protected by a state court, 
or on a review of its decision by the Supreme Court of the United 
States. 



UNITED STATES v. MILLS et al, 

(dicnlt Court of Appeals, Fifth Olrcnit October 2, 1911.) 

No. 2,017. 

L Public L^nds (| 120*) — Suit vob Oangixlation of Patent— Gboundb fob 
Relist. 

The United States has the same remedy in a court of equity to set 
aside or annul a patent for public land on the ground of fraud in procur- 
ing its issue that an individual would have in regard to his own deed 
procured under similar circumstances, and a patent may be canceled 
either on the ground that it was obtained by false and fraudulent state- 
ments or evidence, or that it was issued through the inadvertence or 
mistake of the officers of the Land Office, where both grounds are al- 
leged. 

[Ed. Note.— For other eases, see Public Lands, Cent Dig. fl 332-^335; 
Dec. Dig. S 120.*] 

•For other oasM mo Mmo topic ft 8 vmtMMM in Doc. ft Am. Disi. 1907 to date, ft Rep'r Indoxot 
190 F.- 
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2. PuBLiO Lands (S 35**) — Homestead Entbiks— Kecebsitt or Bbsidenoe. 

. Under Rev. St. §§ 2289, 2290, 2291 (U. S. Comp. St 1901, pp. 1388-1390;, 
construed In connection with other cognate proyisions of the homestead 
, law, a homestead entryman owning no land, and applying to enter 160 
acres as a homestead, in order to be entitled to a patent, is required 
to^ show both actual residence on the land in good faith and caltlvation 
^r the required length of time. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. U 72-77; 
Dec. Dig. § 35.* 

Rights acquired by homestead settlements and entries, see note to Mc- 
Cune V. Essig, 59 a C. A. 434.] 

3. Public Lands (§ 126*) — Suit fob Canceliation of Patent— Fbaud in 

Homestead Entry. 

Defendant in making final proof under a homestead entry testified, 
as did his witnesses, that he established actual residence on the land 
which he continued for the requii'ed five years, and on sue!) proof a patent 
was issued. It was shown without contradiction that defendant, who was 
unmarried, never at any time actually resided on the land, but with an 
uncle some miles distant, going to the land frequently, and once In four 
or five months taking his bedding and remaining overnight He built a 
house on the land, and cleared a small tract, which was cultivated by 
tenants. Shortly after receiving the patent, he sold the land. Held, 
that such evidence did not show a compliance with the law, but that the 
patent was issued ic^ reliance on the proofs made which were untrue, 
and that the government was entitled to its cancellation. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. H 332-^5; 
Dec. Dig. i 120.*] 

Appeal from the Circuit Court of the United States for the South- 
em District of Alabama. 

Suit in equity by the United States against Henry C. Mills and oth- 
ers. Decree (169 Fed. 686) for defendants, and complainant appeals. 
Reversed. 

Wm, H. Armbrecht, U. S. Atty., and Alex T. Howard, Asst U. S. 
Atty. 
Joseph C. Rich and J. Gaillard Hamilton, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a bill in equity by the United 
States seeking the cancellation of a patent issued to the defendant 
Henry C. Mills, and the cancellation of a deed made by Mills to Hen- 
ry Brannan and Thomas H. Brannan. Mills on November IS, 1897, 
made application to enter 160.66 acres of land in Mobile county, Ala., 
under section 2289 of Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 1388). On January 3, 1903, he made final proof 
of his entry, testifying that he had established actual residence on 
the land about January 15, 1898, that he had never been absent from 
the land more than a month or six weeks at a time, and that the land 
was cultivated each season. In further proof of the homestead claim, 
Henry Brannan testified that Mills settled upon the homestead in 
January, 1898, establishing his actual residence thereon, and that he 

•For other cases see same topic ft 8 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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had resided continuously on the homestead since January, 1898, and 
that he had not been absent from the homestead except for two or 
three weeks at a time when he was off at work. Similar proof was 
made by Julius Cooley. Upon this proof being made by affidavits 
signed before the clerk of the Circuit Court of Mobile county, Ala- 
bama, the patent was issued by the United States to Mills on March 
19, 1904. After Mills obtained the patent, he conveyed the land to 
Henry Brannan and Thomas H. Brannan on June 16, 1904, for a re- 
cited consideration of $80. 

The bill alleges that the proof made by Mills was false and fraudu- 
lent ; that, in fact, Mills never established his residence on the home- 
stead and never lived on it, as testified to by him and by Henry Bran- 
nan and Julius Cooley ; and that he never cultivated the land. It is 
also alleged that Mills did not act in good faith in mdcing the entry, 
that he never lived on the land or intended to live on it, and that Hen- 
ry Brannan, to whom Mills subsequent to the entry coriveyed an inter- 
est in the land, was interested in the entry from the first. The an- 
swers of Mills and the Brannans deny fraud, and allege the good 
faith of Mills in making the entry and of the Brannans in making the 
purchase from Mills. 

The main question in the case is one of fact — whether or not Mills 
entered the land in good faith and really established a residence on 
it, and lived cmi it and cultivated it, as required by the homestead law 
and substantially as shown by his final proof of entry. But the case 
incidentally involves a construction of the homestead statutes. 

[1] The United States has the same remedy in a -court of equity 
to set aside or annul a patent for land on the ground of fraud in pro- 
curing its issue that an individual would have in regard to his own 
deed procured under similar circumstances. United States v. Minor, 
114 U. S. 233, 5 Sup. Ct. 836, 29 L. Ed. 110. In fact, ther^ are rea- 
sons why the government in cases of this kind should not be held to 
the same diligence in guarding against fraud and imposition as a pri- 
vate owner of real estate. The government owns immense tracts of 
land which are placed in the hands of officers of the government sub- 
ject to entry under the pre-emption and homestead laws, and usually 
these officers are, from necessity, forced to act solely on the ex parte 
statements of the claimants and their witnesses. If the claimant ob- 
tains a patent by false and fraudulent statements or evidence, the gov- 
ernment, by direct proceeding in equity, can have it annulled. And 
the same rule obtains where, by mistake or inadvertence of the offi- 
cers of the land office, the claimant procures a patent. Hughes, v. 
United States, 4 Wall, 232, 18 L. Ed. 303; Germania Iron Co. v. 
United States, 165 U. S. 379, 17 Sup. Ct. 337, 41 L. Ed. 754, In 
cases where the allegations of the bill and the evidence point to fraud 
and wrong, and also point to inadvertence and mistake, the bill may 
be sustained upon the latter ground, if proved, although the proof 
fails to fully establish the first ground. Williams v. United States, 138 
U. S. 514, 11 Sup. Ct. 457, 34 L. Ed. 1026. The bill in this case with 
particularity charges fraud on the part of the defendants — ^that the 
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claimant did not act in good faith ; that he never intended to settle on 
and live on the land as his homestead ; that he never lived on it ; and 
that his evidence on final proof to the contrary was false and fraudu- 
. lent. Besides, it is alleged that the patent was issued by the complain- 
ant, relying upon the good faith of this testimony, and believing it to 
be true in fact. 

The averments of the bill being denied, the burden of proof is, of* 
course, on the complainant, and the patent will not be annulled unless 
the evidence clearly and fully sustains the charges made. Maxwell 
Land-Grant Case, 121 U. S. 325, 7 Sup. Ct. 1015, 30 L. Ed. 949. 

The evidence on which the case was tried below shows that after 
Mills' entry about an acre and a half of the land was cleared and 
fenced, part in a garden and part in a lot, and that a building valued 
at from $50 to $150 was erected, that this building was occupied for 
several years by negroes placed in possession by Mills, and that they 
cultivated the garden and lot. It does not clearly appear on what 
terms the tenants occupied the land, further than that Mills furnished 
some fertilizers, and that the tenants were not charged rent, but were 
to take care of the place. The evidence unquestionably shows that 
Mills never lived on the place. During the five years after applicaticm 
for entry, Mills lived with his uncle, Henry Brannan, either at Bran- 
nan's turpentine distillery or at Brannan's house. His own statements 
in evidence show this. His only acts tending to show an actual per- 
sonal residence or personal occupancy of the homestead by him was 
that he would about every four or five or six months take some bed- 
clothes with him and go to the homestead and spend the night, sleep- 
ing either on the porch or in the house, and the next day would take 
his bedclothes and go home. He would sometimes take a witness 
with him to prove that he did sleep on the homestead. His own testi- 
mony shows, we think, that his purpose was not to make a home for 
himself on the land, but merely to claim the place as a home, and to 
obtain the title without actual residence on it. Shortly after obtain- 
ing the patent, he conveyed it to his kinsmen, who were cognizant of 
all the facts, and with one of whom he lived during the time he and 
one of the kinsmen both swore that he had an actual residence on the 
homestead. The evidence clearly shows that Mills never intended to 
live on the place during the five years succeeding his entry, and that 
he did not live on it ; that he slept there one night in every four, five, 
or six months so as to "fulfill the law," as he expressed it to Co- 
wart, and in that way he intended to obtain a patent to the land. If 
this constitutes residence on the land, he could have obtained in like 
manner a residence on a dozen other quarter sections at the same 
time. 

[2] The homestead act was passed May 20, 1862, and its purpose 
is indicated by its title: "An act to secure homesteads to actual set- 
tlers on the public domain." Act May 20, 1862, C. 75, 12 Stat. 392. 
The portions of the act material to this case are found, as amended, 
in sections 2289, 2290, and 2291 of the Revised Statutes (U. S. Comp. 
St. 1901, pp. 1388-1390). For convenience of reference, they are cop- 
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led in the triargin.* The first section cited provides that named per- 
sons are entitled to enter one-quarter section, or a less quantity, of the 
unappropriated public lands. The last paragraph of the section pro- 
vides that a person owning and residing on land may enter other land 
contiguous to his land, which shall not, with the land already owned 
by him, exceed 160 acres. The second section cited provides that the 
applicant shall file in the land office an ^affidavit stating that the appli- 
cation is made "for the purpose of actual settlement and cultivation," 
etc., and that the applicant "will faithfully and honestly endeavor to 
comply with all the requirements of law as to settlement, residence, and 
cultivation necessary to acquire title," etc. The third seqtion cited pro- 

1 Sec. 2289. Every person wbo \a the head of a famUy, or who has ar- 
rived at the age of twenty-one years, and Is a citizen of the United States, 
or who has filed his declaration of intention to become such, as required by 
the naturalization laws, shall be entitled to enter one quarter section, or a 
less quantity, of unappropriated public lands, to be located in a body in con- 
formity to the legal subdivisions of the public lands; but no person who is 
the proprietor of more than one hundred and sixty acres of land in any state 
or territory, shall acquire any right under the homestead law. And every 
person owning and residing on land may, under the provisions of this sec- 
tion, enter other land lying contiguous to his land, which shall not, with the 
land so already owned and occupied, exceed in the aggregate one hundred and 
sixty acres. 

Sec. 2290. That any person applying to enter land under the preceding 
section shall first make and subscribe before the proper oflScer and file in 
the proper land ofiice an afildavit that he or she is the head of a family, or 
is over twenty-one years of age, and that such application is honestly and in 
good faith made for the purpose of actual settlement and * cultivation, and 
not for the benefit of any other person, persons or corporation, and that he or 
she will faithfully and honestly endeavor to comply with all the require- 
ments of law as to settlement, residence, and cultivation necessary to ac- 
quire title to the land applied for; that he or she is not acting as agent 
of any person, corporation, or syndicate in making such entry, nor in collu- 
sion with any person, corporation, or syndicate to give tiiem the benefit of 
the land entered, or any part tnereof, or the timber thereon; that he or 
she does not apply to enter the same for the purpose of speculation, but in 
good faith to obtain a home for himself, or herself, and that he or she has 
not directly or indirectly made, and will not make, any agreement or con- 
tract in any way or manner, with any person or persons, corporation or syn- 
dicate whatsoever, by which the title wMch he or she might acquire from 
the government of the United States should inure, in whole or in part, to 
the benefit of any person, except uimself, or herself, and upon filing such 
afildavit with the register or receiver on payment of five dollars when the 
entry is of not more than eighty acres, and on payment of ten dollars when 
the entry is for more than eighty acres, he or she shall thereupon be per- 
mitted to enter the amount of land specified. 

Sec. 2291. No certificate, however, shall be given, or patent issued there- 
fore, untU the expiration of five years from the date of such entry; and 
if at the expiratioii of such time, or at any time within two years thereaft^, 
the person making such entry; or if he be dead, his widow; or in case of 
her death, his heirs or devisee; or in case of a widow making such entry, 
her heirs or devisee, in case of her death, proves by two credible witnesses 
that he, she, or they have resided upon or cultivated the same for the term 
of five years inmiediately succeeding the time of filing the affidavit, and 
makes affidavit that no part of such land has been alienated, except as pro- 
vided in section twenty-two hundred and eighty-eight, and that he, she, or 
they will bear true allegiance to the government of the United States; then, 
in such case, he^ she, or they, if at that time citizens of the United fitatto, 
shall be entitled to a patent, as in other cases provided by law. 
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vides that no patent shall be issued for the land "until the expiration 
of five years from the date of such entry," and it is required that the 
applicant shall prove by two witnesses that he has "resided upon or 
cultivated" the land for five years. It will be noted that the first sec- 
tion allows an entry, first, by an applicant who owns no land; and, 
second, by an applicant who owns less than 160 acres, and who is al- 
lowed to enter enough contiguous land to enlarge his homestead to 160 
acres. The third section cited, standing alone, would indicate that 
both residence and cultivation were not required to obtain a patent, be- 
cause the applicant is required to prove that he has "resided upon or 
cultivated" the land for which he seeks the patent. But the second 
section cited contains language, which we have quoted, which tends to 
show that "residence and cultivation" are necessary to acquire title. 
When the applicant is a person who, owning less than 160 acres, seeks 
to enlarge his homestead by an entry of other land, it is clear that he 
would not be required to move from the land owned by him to the 
contiguous land which he seeks to enter. In such case residence on 
the land sought to be added to his homestead would not be necessary. 
Cultivation for the required length of time would be sufficient. But 
in the case at bar the entryman was not applying for an addition to 
land already owned by him, but, owning no land, he applied to enter 
a homestead of 160 acres. And the question is in such case, Should 
the statute be so construed as to require him to show both residence 
and cultivation to entitle him to a patent? 

It is contended by the claimant that his actual residence on or occu- 
pancy of the land was unnecessary; that it was sufficient for him to 
have had part of it cultivated. 

This contention is based mainly on section 2291 of the Revised Stat- 
utes. This section provides that "no certificate * * * shall be 
given, or patent issued therefor, until the expiration of five years from 
the date of such entry," and that the claimant, to be entitled to a pat- 
ent, shall prove by two credible witnesses that he has "resided upon 
or cultivated the same for the term of five years immediately suc- 
ceeding the time of filing the affidavit," etc. Insistence is made on the 
disjunctive conjunction "or," and the contention is made that it is un- 
necessary for the claimant to have resided on the land if he cultivated 
it or caused it to be cultivated. The government contends that this 
statute should be construed in pari materia with other sections of the 
Revised Statutes, which, together, constitute the homestead law. Sec- 
tion 2290, the section immediately preceding the one just quoted, pro- 
vides that the person seeking to make the entry under the homestead 
law shall make affidavit that his "application is honestly and in good 
faith made for the purpose of actual settlement and cultivation," and 
that he "will faithfully and honestly endeavor to comply with all the 
requirements of law as to settlement, residence, and cultit/ation neces- 
sary to acquire title to the land applied for," etc. And in stating the 
circumstances under which the entered homestead will revert to the 
government it is provided that it will so revert when the claimant "has 
actually changed his residence, or abandoned the land for more than 
six months at any time. * * * " R. S. U. S. § 2297 (U. S. Comp. 
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St. 1901^ p. 1398). This language strongly indicates that the claimant 
is required to establish a home on the land, but that he may absent 
himself from it temporarily for as long as six months. 

Again, section 2308 (page 1417) provides that, where a soldier or 
sailor is actually enlisted and thus employed at the time of entry, his 
service shall be construed as equivalent "to a residence for the same 
length of time upon the tract so entered," and, if his entry has been 
canceled by reason of such absence and the tract has been disposed 
of, he may enter another tract, and his right to a patent therefor may 
be determined "by the proofs touching his residence and cultivation of 
the first tract." Section 2305 (page 1413) had already provided, refer- 
ring to soldiers and sailors, that no patent shall issue unless the set- 
tler has "resided upon, improved, and cultivated his homestead" for 
at least a year; and this section also refers to certain acts as being 
equivalent to a performance of all requirements as to residence and 
cultivation for the full period of five years. 

These sections, all found together in chapter 5, tit. 32, Rev. St., 
strongly indicate the legislative intention that both residence and culti- 
vation of the land are required to entitle the entryman to a* patent. 

In laws passed subsequent to the homestead law Congress has uni- 
formly referred to the latter as requiring of the entryman actual resi- 
dence on the land. 

In Act Jan. 19, 1895, c. 34, 28 Stat. 634 (U. S. Comp. St. 1901, p. 
1408), providing relief for settlers whose homesteads were destroyed 
by forest fires in Wisconsin, Minnesota, and Michigan, Congress, in 
extending two years' additional time in which to make final proof, said 
that any temporary absence within two years from the date of the act 
"shall be deemed constructive possession and residence/* but shall not 
be deducted from the time required to make final proof. 

The Act July 1, 1879, c. 63, 21 Stat. 48 (U. S. Comp. St. 1901, 
p. 1399), provided for leave of absence where crops were injured by 
grasshoppers. Absence not exceeding one year was authorized under 
certain conditions. This provision would have been useless had resi- 
dence not been required. 

And again, in Act March 2, 1889, c. 381, § 3, 25 Stat. 854 (U. S. 
Comp. St. 1901, p. 1400), leave of absence is provided for when for 
good reason the settler cannot secure a support for himself and fam- 
ily "upon the lands settled upon." A leave of absence not exceeding 
one year was authorized ; ''Promded, that the time of such actual atn 
sence shall not be deducted from the actual residence required by lazv/* 

In Act Feb. 26, 1896, c. 31, 29 Stat. 16, absence for one year from 
settlements upon the Yankton Indian Reservation was authorized; 
^'Provided, that the settler shall not receive credit upon the period of 
actual residence required by law," for the time he was thus absent. 

Act March 3, 1879, c. 191, 20 Stat. 472 (U. S. Comp. St. 1901, p. 
1401), in granting additional rights to homestead settlers on public 
lands within railroad limits, provided that in cases of surrender of 
the original entry and re-entry under the conditions of the act : 

"• • • The residence and cultivation of such person upon and of the 
land embraced In his original entry shall be considered residence and cultl- 
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yatioii tor the aaioe length of time upon and of the land embraced In his 
additional or new entry, and shall be deducted from the five years* residence 
and oultivation required hy lawJ'* 

The language is repeated in Act July 1, 1879, c. 60, 21 Stat. 46 (U. 
S. Comp. St. 1901, p. 1402). 

Section 6, Act March 2, 1889, c. 381, 25 Stat. 854 (U. S. Comp. St 
1901, p. 1404), uses the words, "shall have actually and in conformity 
with tiie homestead law? resided upon and cultivated the lands," etc. 
•. Since its enactment the homestead law has been consistently con- 
strued by the department charged with its administration as requiring 
of the homesteaders actual residence as well as cultivation for the five 
year period. This is shown by circulars issued by the department and 
by various decisions. Where parties made considerable improvements, 
but failed in residence, their rights as homestead claimants were held 
forfeited. Land Laws, Regulations and Decisions, 2 Lester, 264. In 
holding that a homestead entry should be canceled. Secretary Schurz 
said (December 5, 1878) that the claimant is one of a class "who do 
not reside upon the land entered by them, but seek to keep up a resi- 
dence thereon by going thereto and remaining over night once or twice 
in six months.'' Byrne v. Catlin, 1 Copp's Public Land Laws (1882) 
406. In that case it was shown that the entryman resided at his fa- 
ther's home, a few miles distant from the land he claimed as a home- 
stead. The courts, except when there are strong reasons for a con- 
trary course, will respect the construction of a statute upon which the 
department has uniformly proceeded in the administration of the pub- 
lic lands. McMichael v. Murphy, 197 U. S. 304, 25 Sup. Ct 460, 49 
L. Ed. 766. 

No controlling case is cited in which the court was required to de- 
cide the question we are considering, but there are numerous cases in 
which expressions are used which tend to sustain the legislative and 
departmental construction. 

In St. Paul Minn. & Man. Ry. Co. v. Donohue, 210 U. S. 21, 31, 
28 Sup. Ct. 600, 603 (52 L. Ed. 941), Mr. Justice White observed : 

"By the homestead law residence upon and cultivation of the land was 
required." 

In Anderson v. Carkins, 135 U. S. 483, 487, 10 Sup. Ct 905, 906 

(34 L. Ed. 272), Mr. Justice Brewer said: 

"The law contemplates five years* continuous occupation by the home- 
steader. ♦ ^ ♦»» 

In Adams v. Church, 193 U. S. 510, 516, 24 Sup. Ct. 512, 514 (48 
L. Ed. 769), Mr. Justice Day said: 

'The policy of the homestead act, no less than the specific stat^nent in 
the final oath, looks to a holding for a term of years by an actual settler 
with a view to acquiring a home for himself." 

In Bohall V. DiUa, 114 U. S. 47, 51, 5 Sup. a. 782, 784 (29 L. Ed, 
61), Mr. Justice Field said: 

"Those laws are intended for the benefit of persons making a settlement 
upon the public lands, followed by residence and improvement and the erec- 
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tlon of a dwelling thereon. This Implies a residence both continuous and 
personaV 

There are numerous other cases where observations are made to 
the same effect. Shiver v. United States, 159 U. S. 491, 497, 16 Sup. 
Ct. 54, 40 L. Ed. 231 ; McCune v. Essig, 199 U. S. 382, 389, 26 Sup. 
Ct. 78, 50 L. Ed. 237. 

In United States v. CoUett, 159 Fed. 932, 933, 87 C. C. A. 460, 461, 
the court said : 

"The statute requires residence and cultiyation in good faith for a period 
of flye years by an entryman to entitle him to a patent of a homestead." 

We are of opinion that by a proper construction of the statute the 
entryman in a case like this is required to show residency on the land 
for five years to entitle him to a patent. 

[3] We concur fully in the contention of defendant's counsel that 
the statutes should not be construed strictly and harshly against the 
homesteader, but that the land laws should be administered liberally 
to fulfill their purpose. A temporary absence from the home or delay 
in making improvements or failure for unavoidable reasons to culti- 
vate the land for a season might ordinarily be excused. Possibly, fail- 
ure for unavoidable reasons to reside on the land might, under some 
circumstances, be excused. But it was not intended that a patent 
should be granted when the entryman never lived on the land — when 
he could have lived on it if he had wished to do so, and when, during 
the entire five years succeeding the filing of his claim, he had a home 
and residence elsewhere. 

Technical considerations should not be allowed to defeat the claim- 
ant, but we cannot see how he could have justly claimed that he had 
established a home on the entered land within the meaning of the stat- 
ute, when he had never lived on the land before he obtained the pat- 
ent and when all the time he had a well-known and defined home else- 
where. He never kept his horse or his clothes, his bed or any personal 
property owned or used by him, on the place. He swore to the con- 
trary to obtain the patent, but, the facts being substantially proved in 
this case by the government's witnesses, he admits that he had no 
actual residence on the land and that he kept no personal property on 
it. His mere thought that what he did was sufficient cannot override 
the law, which he is presumed to know. The claimant's testimony in 
this case, and that of Henry Brannan, is in direct conflict with their 
affidavits made to secure the patent. If the government had been 
cognizant of the facts, it is not to be presumed that the patent would 
have been issued. It was obtained by deceiving the government's offi- 
cers as to the facts. The proof, is quite sufficient to clearly establish 
this. Mills should not be permitted to hold the land, obtained by false 
affidavits, as against the government. 

As found by the court below, there is no question of innocent pur- 
chaser in the case. Henry and Thomas H. Brannan, to whom Mills 
conveyed the land, were fully advised as to the facts proved on the 
trial. They both loiew that Mills did not live on the land at any time. 
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and that, in fact, he lived elsewhere for the five years immediately fol- 
lowing the filing of his claim. 

We are of opinion that the complainant is entitled to relief as prayed 
for. 

The decree of the Circuit Court is reversed, and the case remanded 
for further proceedings conforming to the opinion of this court. 



BATES COUNTY, MO., et al. v. WILLS et aL 
(Circuit Court of Appeals, Eighth Circuit September 21, 1911.) 

No. 3,470. 

1. Drains (8 20*) — Constbtjction of Missouri Statutb— Nature of Drain- 

age DisfRicrrs— Liability on Contracts. 

Under the Missouri drainage act (Rev. St. 1899. | 8283, as amended by 
Laws 1905, p. 182), which authorizes the county court of a county, if on 
petition it shall find In favor of the improvement, to contract for the con- 
struction of a drainage ditch and to set apart the lands found to be bene- 
fited as a drainage district to be known by a number, such districts are 
merely political subdivisions of the county and not corporations capable 
of being sued, and a contract let by the engineer on behalf of the county 
for drainage work, as provided by the statute, is a special contract of the 
county, the work to be paid for by assessment on the lands of the dis- 
trict, and on which the county Is alone suable. 

[Ed. Note. — For other cases, see Drains. Dec. Dig. i 20.*] 

2. Drains (§ 49*) — Contract for Construction of Public Drains— Con- 

struction. 

A contract by a county for the construction of a public drainage ditch, 
made under statutory authority and based on specifications and a plat 
and profile made by an engineer, presumably contemplates the completion 
of the work to conform to the specifications, and where by such a con- 
tract the contractor was to be paid stated prices per cubic yard for the 
excavation, different on different sections, and a lump sum additional for 
the removal of coal, stone, and shale, and was required to remove all 
trees, stumps, and logs, the contract cannot be construed to exempt him 
from removing stone found in the line because of a further provision that 
he should execute the work with a steam dredge, without dressing the 
sides by hand, nor because that particular stone was not shown by the 
profile, which was not required by law to show the character of the ma- 
terial to be removed. 

[Ed. Note. — For other cases^ see Drains, Dec. Dig. S 49.*] 

3. Drains (5 49*) — Contracts for Construction— Performance— Modh^oa- 

tion. 

Where the contractors under such contract on encountering the stone 
notified the county court th«at they did not consider it within their con- 
tract, a further agreement that they might proceed without prejudice 
to their right to insist on such claim or to the right of the county to 
contest it did not change the rights of the parties under the original 
contract, nor entitle the contractors, who left the stone in place, to re- 
cover the final payment for the work "which by the terms of such con- 
tract was reserved until the contract should be fully performed. 

[Ed. Note. — For other cases, see Drains, Dec Dig. | 49.*] 

i. Drains (§ 49*) — Performance— Condition Precedent to Recovery on 
Contract for Drain— Engineer's Certificate. 

Where a contract for the construction of a public drain provided that 
final payment thereon should be made only on the estimates of the en- 
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glneer, to entitle the contractor to recover such payment, It must be both 
alleged and proved either that such estimate was made or that plaintiff 
had completed the work to entitle it to the same, and that the engineer 
had arbitrarily or fraudulently refused to make it. 

[Ed. Note. — ^For other cases, see Drains, Dec. Dig. S 49.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action at law by A. V. Wills and others against Bates county, Mo., 
and others. Judgment for plaintiffs, and defendant county brings er« 
ror. Reversed. 

See, also, 170 Fed. 812. 

Frank Hagerman (Thomas J. Smith, on the brief), for plaintiff in 
error. 

F. N. Judson and Frank M. Lowe (William Mumford and Judson 
& Green, on the brief), for defendants in error, 

Befofe' HOOK, Circuit Judge, and RINER and WM. tt MUN- 
GER, District Judges. 

WM. H. MUNGER, District Judge. By statute of the state of 
Missouri the county court of any county in the state -was given the 
power, at any regular session thereof, when the same should be con- 
ducive to the public health, convenience, or welfare, or where the same 
would be of public utility or benefit, to cause to be constructed ditches 
and drains within said county, when the same were necessary to drain 
any lot, lands, public or corporate roads or railroads. This power 
was to be exercised upon a petition filed with the county court by land- 
owners whose lands were liable to be affected by assessment for the 
construction of the same. The county court was then to appoint 
commissioners, and an engineer to make a preliminary survey and 
report as to the advisability of the proposed ditch, and for the or- 
ganization of the lands to be benefited into a drainage district, to be 
known by a given number. After such report, if the county court 
should find that the proposed ditch or other improvement was neces- 
sary for sanitary or agricultural purposes, or would be a public util- 
ity or conducive to the public health, convenience or welfare, it was 
required to make an entry of record of such finding and appoint some 
competent engineer and three viewers to establish the precise location 
of such ditch, make a survey and level, and set a stake at every one 
hundred feet, numbering downstream, determine the dimensions and 
form of the ditch or other improvement, estimate the number of cubic 
yards of earth or other substance to be removed, and the cost per cubic 
yard for each section of one hundred feet and for the whole work, 
and to make a report, profile, and plat of the same, such profile to 
show the surface, the grade line, and grade. They were also to re- 
turn a schedule of all lots and lands and of public and corporate roads 
or railroads that would be benefited, damaged, or condemned by or 
ior the improvement, the damage or benefit to each tract of 40 acres 
or less, etc. Upon the filing of the report of the. viewers the county 
court was required to set a date for a hearing of the same, and no- 
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tice was to be given to the parties affected of such hearing. The 
county court was required to fix the time and place of letting con- 
tracts for the construction of the ditch according to the report of the 
engineer and viewers, and cause notice thereof, containing a des<irip- 
tion of the work to be let, to be given by the clerk of the court by 
publication, and the county court should cause the engineer to attend 
the sale and oifer the work, receive the bids, and make contracts on 
behalf of the county with the lowest responsible bidder, and take 
bonds for the performance of the work, no bid to be entertained which 
exceeded the estimated cost of location and construction of the work. 
The engineer was to return all contracts and bonds to the oflBce of 
the county derk, and the county court was then required to approve 
or reject such contracts and bonds. 

Pursuant to these statutory provisions, drainage district No. 1 of 
Bates county. Mo., was organized, and on May 2, 1906, a contract 
was l^et by one Bell, the engineer, to Timothy Foohey & Sons for the 
construction of a ditch divided into three sections. The contract and 
the bond given by the contractors was subsequently approved by the 
county court. 

The provisions of the contract material for proper consideration 
of this case were as follows : 

'•That In consideration of the covenants and agreements of the party of the 
first part hereafter mentioned to be kept and performed, the party of the 
second part covenants, promises, and agrees to and with said party of the 
first part to execute with a steam dredge, according to plans and profiles and 
specifications prepared by the engineer of said district and now on file in 
the oflSce of the county clerk of Bates county, Missouri, the following ditch, 
to wit: • • * The said ditches are to be executed with a steam dredge, 
the aides. and slopes of said ditches not being required to be dressed to a 
smooth surface by hand work. The berme required in the specification^ will 
be kept as nearly passable as the convenience and conditions of the ground 
will permit, but it is not expected to be kept clean from slush and the roll 
of the dredge. * * * All of said work to be completed according to plans 
and specifications, and under the direction and with the approval of the en- 
gineer in charge. ♦ ♦ ♦ 

"In consideration of the foregoing covenants and agreements of the party 
o>f the second part, the parties of the first part on behalf of said district 
hereby promise, covenant, and agree to pay to the party of the second part 
for the construction of said works the prices , stated as follows, to wit: 

"The.fium of eight (8c) cents per cubic yard for all excavation in sections 
No. one and two (1 & 2) as shown on the plans and specifications aforesaid, 
and for the excavation in section three (3) shown on said plans and specifi- 
cations ten (10) cents per cubic yard from Station No. 1012 to Station No. 
1130, and also from Station No. 1174 to Station No. 1234 plus sixty feet and 
the sum of twenty (20c) cents per cubic yard ;for excavating from Station 
No. 1130 to Station No. 1174, and in addition thereto for the removing of 
-coal, stone, and shale the further sum of ten thousand eight hundred thirty- 
three dollars and thirty cents ($10,833.30) and for construction of laterals 
No. one and three (1 & 3) the sum of fifteen cents (15c) per cubic yard, and 
for lateral No. four (4) twelve (12) cents per cubic yard. 

"Payments therefor shall be made on estimates made by said engineer 
who shall examine and measure the work done, and make such estimates 
monthly, and shall ascertain whether said work has been completed accord- 
ing to contract and his directions given for said construction, and, if the 
work shall be found to be deficient in any respect, said engineer shall at 
once give to the contractor notice, specifying the respect in which the ditch 
is deficient and direct such contractor, the party of the second part, to Im- 
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medially remedy such defect, and the engineer's estimate of the work done 
shall be withheld and no payment made thereon until such deficiency is rem- 
edied. ^ „ 
'*If the work is found to be completed, or when any deficiency therein shall 
have been remedied as required by such engineer, he sball tben give his esti- 
mate, and the county court of Bates county, Missouri, shall then accept said 
part of the ditch, and the contractor shall not be responsible for any defects 
that may occur after the time the same shall have been accepted, and, when 
any part of said ditch is accepted, the contractor shall then be paid in ac- 
cordance with the terms of this contract for the work done up to that time, 
less ten per cent. (10%) of the contract price thereof which said ten per cent, 
shall be reserved until the final completion of all the work In each working 
section as given in the plans and specifications, aforesaid, at which time the 
whole amount due for work done upon each such section shall be immediately 
paid." 

On the day of the execution of the contract Timothy Foohey & 
Sons assigned and transferred to A. V. Wills & Sons the portion of 
the contract relating to section No. 3, said A. V. Wills & Sons obli- 
gating themselves to perform the contract relative to section 3, and 
the work which was done upon said section 3 was performed by said 
A. V. Wills & Sons. 

Separate estimates were made by the engineer of work done by 
said A. V. Wills & Sons as the same progressed to August, 1908, 
and 90 per cent, of the total amount was paid by the county court, 10 
per cent, being reserved. 

During the progress of the work and on the 6th day of August, 
1908, the records of the county court show that said A. V. Wills & 
Sons stated to the cotmty court that there was found in the land re- 
quired to be excavated under the plans and specifications provided 
for the work a large amount of stone, which was not included nor 
covered by the terms of the contract, and that they could not, under 
their contract, remove the stone from said ditch as referred to un- 
der the contract so entered into. The record then recites as follows : 

"And all the parties being desirous that the work not be delayed, and the 
said Timothy Foobey & Sons appearing herein and ccmsenting hereto, it is 
by the court ordered that the said A. V. Wills & Sons may proceed with the 
execution of their work as heretofore done by them, and it Is understood that 
In so doing they shall not be held nor taken to waive any right that they 
may now have to Insist upon, or maintain that under the terms of the con- 
tract heretofore entered into they are not required to remove from the ditch 
stone that has been uncovered, nor such as may hereafter be uncovered, but 
their right, if any they have, shall be preserved 'to them, as it now exists, 
to claim or maintain that they are not obligated by the terms of the contract 
to remove from said ditch the stone complained of. 

'*lt is understood, however, by aU the parties the county court of Bates 
county, Mo., acting in this behalf for said drainage district, the said A. V. 
Wills & Sons and the said Timothy Foohey & Sons that the said county 
court does not concede the correctness of the claim thus made by the said 
A. V. Wills & Sons In any respect, but expressly reserve whatever right it 
may have to insist upon the removal down to the grade line of all materials 
that may be found in or under the earth excavation as provided by the plans 
and specifications for the execution of said work, the sole and only purpose 
of this entry being to provide that the further prosecution of work in said 
ditch by the said A. V. WHls & Sons as has been done heretofore, or shall 
hereafter be done, shall not be taken or held of itself as a waiver upon 
their part of any rights which they now have, either to refuse to remove the 
stone from said ditchi or to abandon the work at this point*' 
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Thereafter A. V. Wills & Sons proceeded with the work and re- 
moved all the material from the ditch excepting the stone, which they 
insisted they were not required to remove, the county court insisting 
that they were required, tmder the terms of the contract, to remove 
the same. 

On April 3, 1909, A. V. Wills & Sons brought action in the Circuit 
Court of the United States against Bates County and I>rainage Dis- 
trict No. 1 to recover the sum of $58,000, which they claimed was the 
balance due them for the work done. In their petition it is stated that 
they have performed all the work which was required to be done un- 
der their contract, being all which could be removed with a steam 
shovel, stating and claiming in said petition that the profile referred 
to in the contract showed the stone in the ditch to be of a character, 
and located so, that it could be removed by a steam shovel, but that 
the stone actually contained in the ditch was of a kind and character 
which could not be removed with a steam shovel, and hence, under 
the terms of the contract, was not required to be removed by them. 

A demurrer was sustained to the petition on behalf of the drainage 
district. Bates county filed an answer, denying its liability, and fur- 
ther claiming that the contract required the contractor to remove all 
of the material, including stone, from the ditch, in accordance with 
the plans and specifications, which had not been done, and that the 
plaintiffs had not completed their contract, alleged that the engineer 
had not given any estimates for work not paid for. 

At the trial but little evidence was offered, for the reason that the 
trial court expressed the view that the agreement of August 6, 1908, 
constituted a new contract which entitled plaintiffs to recover the full 
amount of the balance due for the work which they had performed, 
and directed a verdict in favor of plaintiffs and against the county 
for that amount. 

[1] The first contention made here upon the part of the county is 
that it in no manner is liable upon the contract, that the contract was 
not one made by the county for and on its behalf, but was a^contract 
of the drainage district, and that the drainage district alone is liable. ' 
Viewing the legislation of the state relative to these drainage dis- 
tricts, we think it apparent that drainage districts were merely politi- 
cal subdivisions of the county for the special purposes of drainage, 
and were not at the time the contract was entered into created cor- 
porations capable of suing and being sued. The whole proceeding 
for the establishment of drainage districts, construction of ditches, 
assessing property therefor, and providing the funds to pay for con- 
struction, was vested in the county court. The statute expressly re- 
quired that the engineer should make the contract for and on behalf 
of the county. 

We think it apparent that the contract in question was a special 
contract of the county, differing from its general contracts, in that 
the funds for the payment of the enterprise were to be collected from 
the portion of the county onl^ that derived special benefit from the 
improvement; that the district formation was for the purpose of 
designating the territorial part of the county to be assessed for the 
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payment thereof. Contracts of this character are analogous t6 those 
of a city, which establishes paving and sewer districts, issues paving 
and sewer district bonds, in which the real estate in the particular dis- 
trict only is assessed for the improvement,, the work being done on 
the theory that it is a local benefit, and the expense borne by the iprop- 
erty specially benefited. That the contract in question was a special 
coimty contract and the action properly brought against the county 
we think sustained by the case of Davenport v. County of Dodge, 105 
U. S. 237, 26 L. Ed. 1018. ; ,. i 

[2] The main controversy in the case arises over the proper con- 
struction of the contract in question. Plaintiffs claim that, as the con- 
tract provided for the work to be done with a steam dredge, they were 
only to remove such material as could be removed with a steam 
dredge; that material and obstructions which could not be removed 
with a steam dredge were not embraced within the contract. On the 
part of the defendant it is said that the contract considered as a whole 
was for a completed ditch according to the plans and specifications. 

In Turner v. City of Fremont (C. C.) 159 Fed. 221 (affirmed in 170 
Fed. 259, 95 C. C. A. 455), it was said: 

"It Is fundamental that the primary object of construction In contract law 
is to discover the Intention of the parties. To do this, the entire agreement 
is to be considered. Not what separate parts may mean, but what the agree- 
ment means when considered as a whole, and, if possible, the agreement 
should be construed so as to give effect to each provision inserted therein.*' 

In Pressed Steel Car Co. v. Eastern .Ry. Co. of Minn., 121 Fed. 
609, 57 C. C. A. 635, certain canons of interpretation of contracts were 
stated by Judge Sanborn, writing the opinion of this court as follows : 

"The purpose of a written agreement is to evidence the terms upon which 
the minds of the parties to it meet when they make it. Hence the true end 
of all contractual interpretation is to ascertain that intention, and, when it 
is found, it prevails over verbal inaccuracies, inapt expressions, and the dr:^' 
words of the stipulations. The court should, as far as possible, put itself 
in the place of the parties when their minds met upon the terms of the agree- 
ment and then, from a consideration of the writing itself, its purpose, and 
the circumstances which conditioned its making, endeavor to ascertain what 
they intended to agree to do — ^upon what sense or meaning of the terms they 
used their minds actually met Accumulator Co. v. Dubuque St. Ry. Co., 64 
Fed. 70, 74, 12 O. C. A. 37, 41, 42 ; City of Salt Lake v. Smith, 104 Fed. 457, 
462. 43 C. C. A. 637, 643 ; Fitzgerald v. First National Bank, 52 C. C. A. 276, 
284, 114 Fed. 474, 482. The intention of the parties must be deduced- from 
the entire agreement and from all its provisions considered together, because, 
where a contract bas many stipulations, it is plain that the parties under- 
stood and agreed that their intention was not expressed by any single part 
or provision of their agreement, but by every part and stipulation so con- 
strued as to be consistent with every other part and with the entire contract. 
Jacobs V. Spalding. 71 Wis. 177, 189, 36 N. W. 608; Boardman v. Reed, 6 
Pet 328, 8 L. Ed. 415; Canal Co. v. Hill, 15 Wall. 94, 21 L. Ed. 64; O'Brien 
V. MUler, 168 U. S. 287, 297, 18 Sup. Ct 140, 42 L. Ed. 469. Where the lan- 
guage of an agreement is contradictory, obscure, or ambiguous, or where its 
meaning Is doubtful, so that the contract is fairly susceptible of two con- 
structions, one of which makes it fair, customary, and such as prudent men 
would naturally execute, while the other makes it inequitable, unusual,, or 
such as reasonable men would not be likely to enter into, the interpretation 
which makes it a rational and probable agreement must be preferred to. that 
which makes it an unusual, unfair, or Improbable contract. Coghlan v^ Stet- 
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son (a 0.) 19 Fed. 727, 729; Jacobs v. Spalding, 71 Wis. 177, 186, 36 N. W. 
608; Russell v. AUerton, 108 N. Y. 288, 292, 15 N. E. 391." 

Applying the foregoing rules of construction to the contract in ques- 
tion, it is clear that the parties had under consideration the construc- 
tion of a drainage ditch in accordance with certain plans and speci- 
fications. Such plans and specifications were for a completed ditch 
of specified dimensions, and provided for the removal of all of the 
material therefrom. One provision in the specifications was as fol- 
lows: 

"All trees, stumps, logs or other obstructions that come within the cross- 
sectional area of the ditch and on specified bermes must be removed and any 
other such on the right of way that may present an obstruction to the prop- 
er execution of the work or effect its beneficial results in the future." 

We do not think it would be seriously contended that if some por- 
tion of the section was covered by large trees, which could not be 
removed by a steam shovel, such portion was not covered by the con- 
tract because of the provision that the work was to be done with a 
steam shovel. That such was not plaintiffs' understanding is evident 
from the fact that it appears from the evidence that some trees they 
dug out with a machine and others with the brush they chopped off. 

The statute required the viewers and engineer, not only to present 
specifications, but a plat and profile of the work, with an estimate of 
the amount of material which would be required to be removed and 
the cost thereof. The purpose of this was primarily to enable tlie 
county court to obtain at least a reasonably approximate estimate of 
the cost of the work. The several sotmdings appearing upon the pro- 
file, showing the character of the material, were not required by the 
statute, but were doubtless made in this case to furnish evidence to 
the county court as to the probable correctness of the estimated cost. 
The profile was not a representation or guaranty upon the part of the 
xounty that all of the material in the ditch consisted of such as was 
shown at the points where the soundings were made. Sanitary Dist. 
V. Ricker, 91 Fed. 833, 34 C. C A. 91. . That the character of the 
material to be removed would vary is clearly shown by the fact that 
the price per cubic yard for excavation varied from 10 to 20 cents, 
and that it was contemplated and understood by the parties that it 
would be necessary to remove coal, stone, and shale, is made evident 
by the fact that the contract provided that, in addition to the price 
paid per cubic yard, a lump sum of $10,833.30 should be paid for re- 
moving stone and shale. The object and purpose of the contract being 
to obtain a completed ditch, according to plans and specifications, it is 
apparent that the provision relative to the work being done by a steam 
shovel was only intended to expedite the work, relieve the contractor 
from smoothing the» sloped surfaces by hand, and that the steam shovel 
was only to be used to the extent that -it was practicable to perform 
the woric required. Reading the contract as a whole, we conclude that 
it provided for the removal of all material within the dimensions 
shown by the specifications. 

[3] The subsequent agreement of August 6, 1908, did not modify 
the contract in these respects. It had developed that there was stone 
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in the ditch to be excavated, which could not be done with a steam 
shovd, and plaintiffs promptly reported to the county court that such 
work was not within tfieir contract. This was doubtless done to avoid 
any question of waiver which- might possibly arise if they continued 
to simply remove such material as could be done with the steam 
shovel ; that the work should not be delayed, the parties simply agreed 
that the work should continue as before; that such continuation 
should not operate as a waiver of the rights of either party ; that the 
question as to whether or not the stone within the ditch was to be 
removed tinder the contract would be left open for final adjustment, 
unaffected by the act of the contractor in continuing with the work. 
By continuing the work A. V. Wills & Sons were entitled to receive 
from the engineer monthly estimates of the work as it progressed and 
to receive W per cent, of the pay therefor. They were not en- 
titled to pay for the full amount of the material which they removed, 
but only 90 per cent, thereof. The remaining 10 per cent, they were 
not entitled to receive until the entire work in the section was com- 
pleted. The judgment in this case awarded them the entire amount, 
and to the extent that it exceeded 90 per cent, was clearly erroneous. 
Haintiffs have cited authorities in support of the proposition that 
the impossibility of removing the stone from the ditch with a steam 
dredge excused plaintiffs from taking it out. Among the cases cited 
is that of Kinzer Construction Co. v. State (Ct. CI.) 125 N. Y. Supp. 
46. That case announces four grounds upon which parties may be 
relieved from their contract obligations: (1) Where the legal im- 
possibility arises from a change in the law. (2) Where the specific 
thing which is essential to the performance of the contract is de- 
stroyed. (3) Where, by sickness or death, personal services become 
impossible. (4) Where conditions essential to performance do not 
exist. This case does not fall within any of the above exceptions. 
There was no change in the law which rendered it impossible to per- 
form the contract. There was no destruction of the specific thing es- 
sential to performance. It is not a case where personal services were 
required, the rendition of which .became impossible by reason of sick- 
ness or death. Nor do we think there were conditions essential to 
performance which did not exist. This latter could only be based 
upon the theory that the proper construction of the contract called 
for the removal of only such material as could be removed by a steam 
dredge. But, as stated, such is not our view of the contract. 
^ Again, it is urged, and authorities cited in support of the proposi- 
tion, that an exhaustion of the funds provided for the payment of 
the work justified plaintiffs in failing to complete the same. This 
position is not well taken, for plaintiffs only claimed in their petition 
that the sum of $58,000 was due them, and it was alleged that there 
was $74,000 applicable to its payment. The evidence does not show 
that the fund applicable for the payment was exhausted or was insuf- 
ficient to pay for the completion of the work. As plaintiffs did not 
fully perform and complete their contract, they are only entitled to 
recover 90 per cent, of the amount due for the work which they did 
perform in accordance with the contract. If the county has sustained 
190 F.— 54 
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any damage by reason of the nonfulfillment of the contract, which 
would reduce this amount, it should be set up as a counterclaim. 

[4] A fatal defect to plaintiffs* right to recover at all consists in 
the fact that the contract provided that payments were to be made 
only upon estimates of the engineer ; and, while it is true that a will- 
ful failure or refusal of the engineer to give estimates would not de- 
feat their right to recover, yet it was incumbent upon plaintiffs to 
plead and show either that estimates had been made by the engineer 
or that work had been done in accordance with the contract and a 
failure or refusal of the engineer to give estimates. Thefe is no al- 
legation in the petition either that estimates were given of the work 
in question or of a failure or refusal on the part of the engineer to 
give such estimates. It is true that plaintiffs' testimony shows that 
a request was made for estimates and the engineer refused to give 
them, he giving as a reason for such refusal that the county court had 
directed him not to give further estimates. Testimony, however, is 
admissible only as it tends to support some issue made by the plead- 
ings. As there was no such issue tendered by the petition, this evi- 
dence was wholly immaterial, and cannot be considered. Cucullu v. 
Hernandez, 103 U. S. 105-116, 26 L. Ed. 322. As the case, how- 
ever, must be remanded for a new trial, this defect in the pleading 
may possibly be cured by amendment. 

For the foregoing reasons, the judgment is reversed, with direc- 
tions to grant a new trial. 



LILIilS V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,715. 

!• Cbiminal Law (§§ 370, 371*) — Evidence— Other Offenses— Knowledge- 
Intent. 

Where, in a prosecution for maintaining an unlawful inclosure of« 
and hindering free passage on, public lands, defendant testified and 
sought to show that the fence had been constructed only to prevent cattle 
from straying back to the place from which they had been brought, and 
that he had instructed his workmen to construct gates over every trail, 
a>nd not to Impede others from using the government land, so that it 
was material to show whether the fence was constructed with a law- 
ful or unlawful Intent, evidence that defendant and his foreman had 
procured settlers to homestead certain tracts of government land with- 
in the inclosure, had defrayed their expenses in filing and making proofs 
at the land office, and, in some instances, had paid the settlers a con- 
sideration beyond such expense and in others had built cabins for the 
settlers to live in, and inferentially had agreements with such home- 
steaders whereby he would ultimately obtain title to the land, was ad- 
missible to show defendant's knowledge that there was public land with- 
in the inclosure, and to show the Intent vs'ith which the fence was main- 
tained, though tending to show the commission of another offense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 825- 
832; Dec. Dig. §§ 370, 371.* 

Evidence in criminal prosecutions of other act6 aftd ofiFenses to show 
knowledge, see note to Lobosco v. United States, 106 C. C, A. 479.] 

•For other cases see same topic A § number in Dec. A Am. Digs. 1907 to dai4; it Rep'r Indexes 
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2. Public Lawds (J 21*) — Oktenses— Inolosurb— lNDioTMifiNT^"OR." 

An Indictment for Inclosing public lands, alleging that accused so con- 
siructed, maintained, and controlled the inclosure then and there hav- 
ing no claim or color of title made or acquired in good faith or other- 
wise or at all to any of the land, "or an asserted right" thereto by or 
under claim made in good faitb, with a view to entry thereof, etc., was 
not fatally defective for failure to sufficiently negative the asserted 
right toy a direct and positive averment, since the word "or," both in the 
statute and in the indictment, should be construed to mean **nor." 
[Ed. Note. — ^For other cases, see Public Lands, Dec. Dig. i 21.* 

For other definitions, see Words and Phrases, voL 6, pp. 5002-5015; 
vol. 8, p. 7739.] 

In Error to the District Court of the United States for the North- 
em Division of the Southern District of California. 

S. C. LiUis was convicted of maintaining an unlawful inclosure of, 
and hindering free passage upon, public lands, and he brings error. 
Affirmed. 

H. H. Welsh, E. O. Miller, Sutherland & Barbour, and P. F. Dunne, 
for plaintiff in error. 

Oscar Lawler, Asst. Atty. Gen., A. I. McCormick, U. S. Atty., and 
Frank Stewart, Asst. U. S.^Atty., for the United States. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is a writ of error from a 
judgment of conviction upon the charge of maintaining an unlawful 
inclosure of, and hindering and impeding free passage upon, public 
lands. The record contains 100 assignments of error, but in the ar- 
guments of counsel and the presentation of the cause here in reality 
but two are relied upon for reversal. These pertain, first, to the ad- 
mission of certain evidence over objection; and, secbnd, to the suffi- 
ciency of the indictment, which was challenged for the first time by 
motion in arrest of judgment. The indictment was returned Novem- 
ber 5, 1906. 

[1] Evidence was introduced tending to show that beginning with 
the early part of 1901 and embracing a period of about two years the 
defendant constructed a fence of posts and wires, commencing at the 
southwest corner of township IS S. range 13 E., and running thence 
east 5y2 miles, thence meandering practically about the section bound- 
aries, in a southeasterly direction, to the southwest comer of township 
16 S., range 15 E., thence south three miles, thence southeasterly, 
meandering the section boundaries, to the southwest corner of sec- 
tion 27, township 17 S., range 15 E., thence south 3j4 miles, thence 
west 2 miles, thence in a southwesterly direction, meandering the 
quarter section boundaries, to the southeast corner of section 24, 
township 18 S., range 14 E., thence west lj4 miles, and thence south 
to termination ; also another line of fence beginning at the southeast 
corner of section 33, township 18 S., range 14 E., and running thence 
west about 5j4 miles, thence northwesterly >4 mile to termination near 
the center of section 34, township 18 S., range 13 E., Mount Diablo 

•For other cases see same topic ft 9 number In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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base and meridian, state of California, both stretches covering a dis- 
tance of from 40 to 45 miles ; that thereafter Lillis maintained said 
fences down to the time of the finding of the indictment ; that such 
fencing, conjoined with natural barriers extending a short distance on 
the south and for 18 miles or more on the west, constituted an inclo- 
sure which comprised within its boundaries approximately 32,760 acres 
of the public lands, the property of the general government, and that 
said fences prevented and obstructed free passage and transit to and 
from the said public lands. In connection with these proofs, and as 
part of the government's case, the government was permitted, over 
the objection of the defendant, to. introduce evidence tending to show 
that the defendant by himself and through his foreman — principally 
through the latter — procured pretended settlers to homestead certain 
tracts of the government land situated within the boundaries of the 
supposed inclosure; that defendant defrayed the expenses of the set- 
tlers in filing and making the requisite proofs at the land office, and in 
some instances paid the settler something beyond these expenses ; that 
in some cases he built cabins for the claimants to live in, and inferen- 
tially that he had entered into agreements with the homesteaders 
whereby he was to obtain the title to the claims eventually after patents 
had issued; that in other cases he arranged to pay the expenses of 
homesteaders for commutation and cash purchase from the govern- 
ment, and, again, -that he acquired other tracts of the public lands 
lying within the confines of said inclosure by the use of certain lieu 
land scrip, thus indicating a purpose on his part of acquiring from the 
government, either directly or indirectly, much of the public lands un- 
der the cover of this alleged inclosure. Further evidence was admitted 
to the effect that the accused had signified to his foreman that he 
desired to procure certain of such lands, and instructed such foreman 
to keep him advised and to assist him in that purpose. 

The specific arid strenuous objection to this testimony is that it, or 
such part as relates to the homestead entries, tends to establish the 
guilt of the defendant of a wholly different and distinct offense from 
that for which he is on trial, and, further, that it is entirely irrelevant 
and beside the issues of the case, having no tendency whatever to 
support any ingredient of the crime of unlawfully inclosing or im- 
peding free access to the public lands. In this relation it is urged 
that intent is not an element of the offense, nor necessary to be shown 
in order to make out the charge. 

On the other hand, counsel for the government insist that the tes- 
timony complained of is pertinent and relevant for two reasons : First, 
as tending to show knowledge on the part of the accused that public 
lands were situated within the inclosure, or in such relation to thie 
fencing that free access thereto would be impeded; and, second, as 
tending to show with what intent and purpose he maintained the 
fencing. 

It must be predicated of the defense that the eflfort was to show 
that the purpose on the part of the defendant in maintaining the 
fences was not to inclose any lands whatever, but as a barrier only to 
keep his stock from ranging back to the locality from which they were 
driven, or to certain swamps, and from trespassing upon the lands of 
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private owners living to the east and south of defendant's holdings. 
The premise is abundantly supported by the testimony of Mr. LilHs. 
He . says : 

"I use that land for cattle grazing, horses. I have not always had stock 
on the land since I owned It. I have had and now have stock upon the 
land. • * • When I put the cattle on the land In the fall of 1901, I had 
very great trouble about keeping them on my ranch. When you move 
cattle to a new place, they want to go back home; and another cause in 
that region was on account of the dry condition of th^ country, and the at- 
mosphere. When they got out a little ways, they would get thirsty. They 
would get very thirsty and leave. The cattle always wanted to go in the direc- 
tion from which they were brought. For instance, if you brought them from 
the south, they wanted to go south; If you bring them from the east, they 
want to go east These cattle principally went southeast, out by Mr. Mc- 
CSord*s, and by Mr. Ladd's and went to the swamp, on what was known as the 
•grant.* They would go out in numbers, small groups, from 5 to 100, some- 
times, go together, though cattle usually in drifting off that way go in small 
• numbers, as though they were acquainted with each other. This fence that 
has been referred to in evidence here and shown upon the map I constructed 
or caused to be constructed. I first began making preparations for the fence 
some time before those cattle reached the ranch. There was part of the 
fence built in 1901, and finished in 1902. I completed that fence in the faU 
of 1902. The reason and purpose of building that fence was to keep my 
cattle from running away from the ranch, going to the swamps, and also, 
in the eastern portion of it, to prevent them getting on any grain planted 
on the outside. ♦ • ♦ i gave the foremen or the men who constructed 
that fence Instructions to put in a gate at every trail and every road, where- 
ever they crossed it, and, so far as I could ascertain, they did put in a gate 
at every trail or opening. I made an examination of it after the construc- 
tion of the fence and found the gates there. At that time I did not give 
them any other instructions to leave any openings at any other places ex- 
cept the trails and roads, but I did shortly thereafter. ♦ • • I gave in- 
structions to my foremen not to molest anybody on government land, sheep, 
cattle, horses, men, or anything else. I never gave any instructions to my 
foremen not to allow cattle, sheep, or persons to cross and recross my land 
to go to the government land. I gave them instructions that I didn't want 
them to graze my land, and, if necessary, I would furnish horses to help 
them cross my land to any government land they wanted to go to. * * * 
I constructed the fence along my own land, except/»I think, in two places. 
It run a little on government land in 34, 18, 13, I believe, and also it crossed 
a piece of government land at the north end. All the government land that I 
could possibly exclude I did, and would that if it was of any consequence, 
but I wanted to get the line as straight as I could there, sectiou ^4, 18, 
13. • • • This fence that has been constructed was not constructed, 
having In view the acquisition of any land by homesteaders or others. My 
principal object in erecting that fence was to keep my cattle from straying 
off onto the plains and going to the swamps.' My second object was to keep 
them off the farmers, because I knew I would have trouble with them if I 
didn't*' 

So that, in reality, whether essential or not, the intent and purpose 
with which the fencing was maintained, if at all, was made an issue 
in the case, the defendant seeking to show a lawful rather than an un- 
lawful intent and purpose, and this to excuse his acts in view of the 
law. 

As to the reason first assigned, that the testimony tended to show 
knowledge on the part of the accused that the lands inclosed were 
public lands, it may be that the defendant was bound to know that 
fact and it was sufficient for the government to prove, prima facie, 
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that the lands were yet a part of the public domain. However, it is 
made incumbent upon the government to show that the accused had 
no claim or color of title to the lands, made or acquired in good faith, 
nor an asserted right thereto by or under claim made in good faith 
with a view to entry thereof in the proper land office under the gen- 
eral laws of the United States at the time. The government is re- 
quired to allege as much. United States v. Churchill (D. C.) 101 Fed. 
443. And, being rdjuired to allege it, it is also required to prove it. 

Clearly, while the testimony may show an unlawful arrangement 
whereby to procure the lands from the government without compliance 
with the statute, it tends to show want of any claim or color of title 
made or acquired in good faith, or any asserted right by or under claim 
made in good faith, with a view to entry. It tends to show that, while 
the defendant would have fraudulently possessed himself of the title 
if he could, yet he acquired no such right or claim to any of the land 
in good faith. For this reason, if for no other, the proofs were com- 
petent and pertinent. 

We are of the opinion, also, that the evidence was competent and 
pertinent to show the intent, motive, and purpose of the accused in 
maintaining the fencing. In the case of Potts v. United States, 114 
Fed. 52, 51 C. C. A. 678, the defendant constructed fencing wholly 
upon his own land, inclosing two sections, one lying north of the other. 
The county road ran along on the east of the inclosure, and certain 
tracts of the government lands were situated to the west. The de- 
fendant's fences were so connected with the fences of other owners 
that they formed a chain, thus constituting a barrier between the pub- 
lic land in question and the county road. The trial court instructed 
that: 

"The inclosure by a fence, or a combination of fences, or Joining of fences 
that is wholly upon the land which the person does own, is unlawful, if, 
in effect, it does inclose and shut omt the public from any part of the public 
domain. A man has no^right to build a fence upon his own land that con- 
nects with another fence that is so connected as to form an inclosure of 
public land, and shut the public out, or prevent their passage over the pub- 
lic lands." 

The case was reversed on account of this instruction, this court, 
speaking through Morrow, Circuit Judge, saying: 

**It is evident that this portion of the country is not well populated, and 
that public roads are few, as the greater part of the public land claimed to 
be unlawfully inclosed by the fence in question is two miles from the county 
road. Upon this evidence, it was clearly the duty of the court to submit to 
the jury the question whether the defendant's fence or inclosure was erect- 
ed by him in good faith to inclose his own land,' or whether in joining his 
fence to that of others it was his intent and purpose to prevent or obstruct 
any person from peaceably entering upon or establishing a settlement or 
residence upon the tract of public land described in the indictment." 

That was a case where the proof of the intent, motive, or purpose 
with which the fencing was constructed was an absolute essential to 
the maintenance of the prosecution for the offense charged. The fence 
had been wholly constructed on the accused's own land — a thing which 
he had a right to do, unless he did it with the ulterior purpose, by con- 
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joining with the fences of other owners, so it is held, of inclosing the 
public lands of the general government. It was only the intent and 
purpose with which the fencing was done that would render it unlaw- 
ful. The case at bar is somewhat analogous. The fencing is from 40 
to 45 miles in length. Of itself it incloses nothing, and it is disputed 
whether the country to the west is of such a nature as to form a bar- 
rier to free access to the lands within. The fencing generally was con- 
structed upon the lands of the defendant, and it was material to show 
that his purpose was to construct a practical inclosure of public lands, 
or to impede free access thereto, and that it was not designed only to 
prevent the ranging of stock in certain directions, as contended by him. 
The fact that he had knowledge that a portion of the lands embraced 
between the fencing and the hills on the west was public land, the 
further fact that he himself owned by far the greater proportion of 
the lands embraced, together with the fact, i( it be a fact, that he was 
endeavoring to acquire other tracts of the public lands, would all tend 
to show his purpose and motive in maintaining the lines of fencing. 
If it be that he was attempting to acquire public lands unlawfully, the 
inference would be th^ stronger that his purpose was to avail himself 
of their use for his exclusive benefit. 

[2] The only question remaining is whether the indictment is in- 
sufficient to support the verdict. The objection is that it does not suf- 
ficiently negative ithe exception in the statute relating to lands to which 
the accused may have a claim or color of title or an asserted right, etc. 
The language of the indictment in that respect is : • 

"The said S. O. Llllis, so constructing, maintaining, and controlling the 
said Inclosure, then and there having no claim or color of title made or ac- 
quired in good faith, or otherwise or at all, to any of said described public 
lands of the United States, or an asserted right thereto by or under claim 
made In good faith Tvlth a view to entry thereof at the proper land office of 
the United States, to-wit, the United States Land Office at Visalla, in the 
county of Tulare, state, division, and district aforesaid, under the general 
laws of the United States." 

The contention is that the negativing language is not by direct and 
positive statement, and, moreover, that there is a total failure to nega- 
tive the exception pertaining to "an asserted right.** 

From the manifest intendment of Congress, it is evident that an er- 
ror in grammar has crept into the statute. The word "or" preceding 
the words "an asserted right" should be "nor," and then all would be 
rendered clear. The statute would then read "no claim or color of 
title," etc., "nor an asserted right." It is, however, sufficient to nega- 
tive the exception in the language of the statute, and especially is this 
so when the question is raised for the first time by motion in arrest of 
judgment. 

Hence the judgment of the district court is affirmed. 
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UNION CASTLE MAIL S. S. CO., Limited, et al. T. THOMSBN et aL 

(Circuit Court of Appeals, Second Circuit July 26, 1911.) 

No. 189. 

Appeai. and Ebrob (f 1177*)— RBVEKSAir-DisposinoN oil Cause. 

Where counsel in the trial of a cause and the court in its charge to the 
jury proceeded on an erroneous construction of the statute on which the 
action was based, an appellate court will not undertake to determine the 
case on the evidence in the record, but will remand for a new trial. 

[Hd. Note.— For othet cases, see Appeal and Error, Oent Dig. Si 4597- 
4620; Dec. Dig. ( 1177.*] 

Co^e, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by Hugo Alberto Thomsen and others against the 
Union Castle Mail Steamship Company, Limited, and others. Judg- 
ment for plaintiffs, and defendants bring error. Reversed. 

Writ of error to review a judgment of the Circuit Court, Southern 
District of New York, in favor of the defendants in error, who were 
plaintiffs below, in an action for the recovery of treble damages under 
the federal anti-trust statute. The case was before this court before 
(166 Fed. 251) upon a writ of error sued out by the plaintiffs because 
their complaint was dismissed. 

J.^ Parker Kirlin and Thomas Thacher, for plaintiffs in error. 
Lorenzo UUo, for defendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NO YES, Circuit Judge. When this case was in this court before we 
said, upon the authority of the decisions of the Supreme Court as we 
then interpreted them, that whether the restraint of trade imposed by 
.the combination in question was reasonable or unreasonable was im- 
material. It is also apparent from the record that the Circuit Court 
upon the second trial in holding as a matter of law that the combination 
shown was in violation of the statute, acted upon the same view of the 
law. 

In the light of the recent decisions of the Supreme Court in the 
Standard Oil (221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619) and To- 
bacco (221 U. S. 106. 31 Sup. Ct. 632. 55 L. Ed. 663) Cases, the con- 
struction so placed upon the statute by this court and the Circuit Court 
must be regarded as erroneous and a new trial must be granted unless 
the contentions of the parties are correct that, upon the facts shown, 
this court can now determine the legality of the combination. 

It is. however, on the one hand, impossible for us to hold as a matter 
of law that the acts of the defendants as disclosed upon the present 
record amount to a combination in unreasonable restraint of trade. 
And, on the other hand, we think that it would be unduly prejudicial to 
the plaintiffs to reverse the judgment with instructions to dismiss the 
complaint. The plaintiffs presented their case in view of the decision 

•For oUi«r caiM sm mud* topic ft | itombxb In Doe. ft Am. Dlgi. 1907 to d*U, ft Rep'r Indezos 
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of this court that the reasonableness of the restraint imposed was im- 
material and it would be most unjust to dismiss the complaint because 
their proof did not conform to another standard. Upon another trial 
the plaintiffs may be able to produce additional testimony tending to 
make out a case within the Supreme Court decisions referred to. 

The judgment of the Circuit Court is reversed and a new trial or- 
dered. 

COXE, Circuit Judge (dissenting), I am unable to agree with the 
majority. Courts are organized to reach results within a reasonable 
time. This action was begun eight years ago, it has been tried twice, 
the last trial occupying five days ; it has been argued twice in this court. 
In such circumstances it is obvious th^t the labor of so rnany years 
should not be set at naught unless manifest error compels it 

The sole reason assigned for reversal is that this court stated in its 
former opinion, what was unquestionably the law at th^t time, that 
where it was shown that a contract, combmation or conspiracy actually 
restrained trade or commerce, it was immaterial whether such restraint 
was reasonable or unreasonable. It is asserted that the trial judge 
followed this view of the law in holding that the combination in ques- 
tion was in violation of the statute and that his ruling in this regard 
was error. I am unable to discover the ruling, exception or assignment 
of error which supports this contention or presents this question. As 
the evidence of the unlawful conspiracy is in writing, there was no con- 
troverted fact regarding its terms. Clearly it was the duty of the court 
and not of the jury to construe this uncontradicted evidence. , The only 
question of fact which it was necessary to determine, in order properly 
to interpret the agreement between the carriers, was submitted to the 
jury with clear and careful instructions. The judge charged as follows : 

"Now the right of recovery herein depends upon whether the rate charged 
the plaintiffs was ileasonable or unreasonable, and if it was unreasonable, all 
the defendants, by their unlawful combination in restraint of trade, coerce 
or compel the plaintiffs to pay a rate greater than a reasonable rate, simply 
to effectuate the primary purpose of Uie combination, namely, to prevent com- 
petition in the transportation of merchandise. ♦ ♦ • Now, gentlemen, not- 
withstanding the fact that I have stated to you as matter of law that this 
was a combination forbidden by the Sherman act, the question submitted to 
you is whether the rate was reasonable or unreasonable, and that is a ques- 
tion to be determined by you, and it is for you to say whether the 10 per 
cent, was charged to coerce the plaintiffs to patronize the same ships or not. 
* * * If, in your judgment, the rate charged by these lines during this 
period of time was not excessive, if it was reasonable and Just, in view of 
the conditions and circumstances to which I will refer hereafter, then that 
ends the case, and you wUl pay no further attention to any of the questions 
here involved, for in that event, your verdict wiU be for the defendants." 

There is much more to the same effect but the foregoing is sufficient 
The language of the court seems almost prophetic of the rule of the 
recent decisions of the Supreme Court. If the Standard Oil and To- 
bacco decisions had been before him while delivering the charge, it is 
not easy to see how the judge could have followed them more accurate- 
ly. We have, then, a combination which the jury has found restrained 
trade by the imposition of excessive and unreasonable charges. In 
other words, a combination forbidden by the law, whether the "rule of 
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reason*' he or be not applied. No one pretends that any hew facts will 
be presented at a new trial. Should one be ordered, the case will ap- 
pear for a third time in this court upon the same facts and we will then 
have to render a decision which should, in my judgment, be rendered 
now. 

In its last analysis, the question, whether the agreement in controver- 
sy is witliin the prohibition of the Sherman act (Act July 2, 1890, c. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), is one of law for 
the court and should be answered without further delay. The alleged 
error considered by the majority is not presented by the record but, 
even if it were, the question is one of law which should be disposed of 
by the court on the present record. 



NOBLE v. UNITED STATES. 

{Circuit Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,807. 

1. Cbiminal Law (§ 302*) — Dismissait-Satisfaction to Party Injitbed. 

Carter's Ann. Code Cr. Proc. Alaska, § 254, provides that if a party 
Injured appears before the court at which the defendant is bound to 
appear at any time before trial on an indictment for crime, and ac- 
knowledges in writing that he has received satisfaction for the injury, 
the court, in its discretion, on payment of costs and expenses incurred, 
may order all proceedings stayed on the prosecution and defendant dis- 
charged, Heldy that where, in a prosecution for assault and battery, 
the prosecuting witness filed an affidavit by which he petitioned the 
court to dismiss the prosecution, and alleged that the complaint had 
been sworn to as a matter of precaution to prevent further trouble, al- 
lowing the complainant to continue with his work, the presentation of 
such paper was not a compliance with the statute, and Insufficient to 
move the court to dismiss. 

[Ed. Note. — ^For other cases, see Criminal Law, Dec. Dig. § 302.*1 

2. Criminal Law (§ 302*) — Dismissal of Prosecution — SATrsFAcrioN to 

Complaining Witness— Discretion. 

Under the express provisions of Alaska Code, { 254, authorizing dis- 
missal of a criminal prosecution on the acknowledgment of the complain- 
ing witness that he has received satisfaction for the Injury, etc., whether 
the prosecution should be stayed and the charge dismissed on such ac- 
knowledgment is within the discretion of the trial court 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. § 302.*] 

3. Criminal Law (§| 419, 420*)— Evidence^Hearsat. 

In a prosecution for assault arising out of a dispute over the products 
of a mine, evidence of statements made to prosecutor by M. prior to the 
assault, with reference to the transaction, when sought to be proved by 
prosecutor, were inadmissible. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. {§ 419, 420.*] 

4. Criminal Law (fi 1166^*) — ^Appeal— Harmless Error— Remarks bt 

Court. 

Remarks by the court in the course of a ruling on motion for a di- 
rected verdict, in the absence of the Jury, are not available as grounds 
for error. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. § 3125; 
Dec. Dig. fi 1166%.*] 

•For other cases see same topic ft i mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indezee' 

Digitized by VjOOQIC 



NOBLE ▼• UNITED STATES 539 

5. Cmminai, Law (J 829*) — ^Trial— Instbuctiokb. 

The court having Instructed the Jury to pay no attention to anything 
they might have read about the case, but to base their verdict only on 
what was produced at the trial, it was not error to refuse to charge 
that the jury should disregard certain newspaper reports printed during 
the course of the trial. 

[Ed. Note.>-For other cases, see Criminal Law, Cent Dig. f 2011 ; Dec. 
Dig. i 829.*] 

6w Assault and Battery (§ 96*) — Inbtructiows. 

In a prosecution for assault and battery resulting from a dispute over 
the ownership of certain gold dust or royalties, the court properly charg- 
ed that it was immaterial whether defendant had acquired an interest 
in the gold extracted from the mine, or whether he had a right to be on 
the premises to collect royalties, or to make a clean-up. 

[Ed. Note. — ^Tor other cases, see. Assault and Battery, Dec. Dig. fi 96.*] 

In Error to the District Court of the United States for the Fourth 
Division of the District of Alaska. 

Jesse Noble was convicted of assault and battery^ and he brings 
error. Affirmed. . 

F. J. Kierce and H. J. Miller, for plaintiff in error. 
Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U. 
S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error was convicted un- 
der an indictment which charged that on June 11, 1908, he "did un- 
lawfully and maliciously assault, strike, beat, and wound one Joseph 
Richardson, contrary to the form of the statute," etc. 

[1] He assigns error to the denial of his motion to discharge and 
dismiss the indictment against him because of the request of the prose- 
cuting witness, which it is contended was preferred under section 254 
of the Alaskan Code, which provides that : 

"If the party Injured appear before the court at which the defendant is 
bound to appear, at any time before trial on an indictment for crime, and 
acknowledge in writing that he has received satisfaction for the injury, the 
court may, at Its discretion, on payment of the costs and expenses incurred, 
order all further proceedings to <be stayed upon the prosecution, and the de- 
fendant to be discharged therefrom, but the order and the reasons therefor 
must be entered on the journal.*' 

The prosecuting witness, Richardson, presented an affidavit, which 
was filed, in which he said : 

'*I do hereby ask and petition the court to dismiss the said above-entitled 
case now pending in your court against the said Jesse Noble (the complaint 
having been sworn to as a matter of precaution to prevent further trouble, 
allowing the complainant to continue with his work).'* 

The presentation of this paper was in no respect a compliance with 
the terms of the statute. It was simply a request that the case be dis- 
missed. It was no acknowledgment that the witness had received 
satisfaction for the injury. 

*For oUier cabos see same topic ft S numbbb in Dec. ft Am. Digs. 1907 to data, ft Rep'r IndexM 
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^ [2] Again, the statute leaves it to the discretion oi the court to de- 
cide upon the presentation of the acknowledgment therein referred to 
whether prosecution shall be stayed and the charge dismissed, and it 
is evident that the court below did not deem the case one which called 
for the exercise of discretion in favor of the plaintiff in error. 

[3] Error is assigned to the exclusion of certgiin testimony which 
was sought to be elicited on the cross-examination of the prosecuting 
witness. The assault occurred upon the attempt of the plaintiff in 
error to take possession of certain gold dust at a mine which had been 
leased to a firm of which one Maddocks was a member. The plaintiff 
in error claimed to own the property by virtue of a marshal's sale. 
The prosecuting witness was asked whether or not Maddocks had said 
to him that he intended to beat the. plaintiff in error on execution, and 
had asked him if he were a fighter, and had informed him that the 
plaintiff in error was coming over to receive his share of the royalties, 
and that he wanted the witness to prevent him from having anything to 
do with the clean-up, and asked him if he would assist in preventing 
him, and if he would do the fighting. All these questions might 
properly have been, as they were, propounded to Maddocks, who 
was a witness in the case, in order to show his animus toward the 
plaintiff in error, or for the purpose of impeaching Maddocks, but, 
when propounded to the prosecuting witness, they were properly ex- 
cluded. It was clearly incompetent to prove by him what Maddocks 
had said to him prior to the assault. 

[4] It is assigned es error that in the course of the trial the court 
made certain remarks which tended to prejudice the plaintiff in error. 
We do not think the remarks so referred to could have had the effect 
which is attributed to them. No exception was taken to them, and it 
appears from the record that the language principally complained of 
was uttered in the course of the court's ruling on the motion for a 
directed verdict, ahd in the absence of the jury. 

There are other assignments of error in the exclusion of certain tes- 
timony. We find them to be absolutely without merit, and it could 
serve no good purpose to discuss them at length. 

[5] Error is assigned to the refusal of the court to instruct the jury 
to disregard certain newspaper reports printed during the course of the 
trial, in one of which it was said that the court had remarked : '*To 
hit a man over the head with a hammer is not the lawful way to col- 
lect royalties." But the bill of exceptions shows that at the close of 
the trial the court, at the request of counsel, instructed the jury to pay 
no attention to anything they might have read about the case, and to 
base their verdict only on what was produced at the trial. 

[8] There was but one exception taken to the instructions to the 
jury, and that was to the portion thereof in which the court charged 
that it was immaterial whether the plaintiff in error had acquired an 
interest in the gold or gold dust extracted from the mine, or whether 
he had the right to be on the premises to collect royalties, or whether 
he had the right to go on the premises and make a clean-up. There 
was no error in so instructing the jury. The issue before the jury 
was whether the plaintiff in error was guilty of assault and battery up- 
on the prosecuting witness. The question of the right of the plaintiff 
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in error to be upon the premises where the assault occurred, as well 
as the question whether he had a right to the gold dust or to royalties 
therefrom, were entirely aside from and irrelevant to the question of 
his guilt or innocence of the crime w.ith which he was charged. 

Nor was there error in refusing the instruction which was requested 
by the plaintiff in error. That requested instruction involved a con- 
sideration, of the matters above referred to, the right of the plaintiff 
in error to be upon the premises and to receive his portion of the gold 
dust, and concluded with an instruction as to the right of the plaintiff 
in error to resort to violence or the use of such force as was necessary 
for his protection, and to save himself from bodily harm. The court 
elsewhere gave the jury full instructions as to the right of a person 
assaulted to use force in repelling the assault, and gave the plaintiff 
in error the benefit of all the evidence and the law relating to such 
defense. 

We find no error. The judgment is affirmed. 



DOANE V. BURKMAN et al, 

((MrcDlt ConH of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,927. 

1. Abkt awd Navy (f 19*) — ^Enli8Tment>— Minors. 

Where the mother of a minor was living at the time of his enlistment, 
and neither she nor the minor's custodian, by articles of a^eement, 
gave written consent to the enlistment, the United States was not en- 
titled to hold the minor as against his parent or guardian under Rev. 
St { 1117 (U. 8. Oomp. St 1901, p. 813), providing that no person under 
the age of 21 shaU be enlisted or mustered into the military service of 
the United States without the consent of his parents or guardian, pro- 
vided the minor has such parents or guardian entitled to his custody or 
ControL 

[Ed. Note. — For other cases, see Army and Navy, Cent Dig. fi 46, 48 ; 
Dec. Dig. § 19.«] 

2. Abut and Navt (| 19*) — Enlistment or Minob&— Right to Disohabos— 

FosTEB Pabbnt. 

The mother of a minor, by articles of agreement gave to petitioners 
full control, care, and custody and complete management of him when 
he was two years and four months of age until he should arrive at ma- 
jority, petitioners agi-eeing to take and raise the child in all respects 
as their own, and to give it suitable support and education. The minor 
having enlisted in the United States army at the age of 18. years and 7 
months without the consent of his natural mother or of petitioners, 
they applied for his discharge on habeas corpus, and, during the pend- 
ency thereof, by proceedings in a state court regularly adopted the 
minor and showed such fact by an amended petition. Held, that peti- 
tioners were entitled to maintain the proceedings for the minor's dis- 
charge. 

[Ed. Note.— For other cases, see Army and Navy, Dec. Dig. f 19. •] 

Appeal from the District Court of the United States for the North- 
em Division of the Western District of Washington. 

Habeas corpus, on petition of Charles Harris Burkman and oth- 
ers, against W. G. Doane, captain Twenty-Fifth United States Infan- 

•For other casea see same topic ft S mitmbbb in Dec. & Am. Digs. 1907 to 4akt9, ft Rep'r Indexes 
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try, commanding officer at Ft. Lawton, Seattle, for the United States 
government. Judgment discharging Charles Harris Burlcman from 
custody of such officer, and he appeals. Affirmed. 

Elmer E. Todd, U. S. Atty., and W. G. McLaren, Asst U. S. Atty., 
for appellant. 
James B. Metcalfe, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

WOLVERTON, District Judge. This is a proceeding by habeas 
corpus instituted in the district court April 27, 1910, by Annie Burk- 
man Christie to determine her right to the custody of one Charles 
Harris Burkman, a minor under the age of 21 years. The minor 
enlisted in the army August 4, 1909, at the age of 18 years and 7 
months, for a term of 3' years, but without the written consent of his 
J)arents or guardian. He had a mother then living, namely, Mrs. E. 
L. Harris. Mrs. Harris had, however, on May 17, 1893, by articles 
of agreement with Annie E. Burkman, given into the hands of the lat- 
ter tiie "full control, care and custody and complete management" of 
her minor child, he then being of the age of 2 years 4 months and 17 
days, until he should arrive at the age of majority; that is, until 
January 1, 1912. By said agreement Mrs. Christie, then Burkman, 
covenanted to "take and raise said child in all respects as if it were 
her own, and to give it suitable support and education." These ar- 
ticles of agreement were filed by Mrs. Burkman and recorded in the 
records of King county, state of Washington, March 31, 1897. By 
leave of the court, an amended petition for the writ was filed June 
10, 1910, by Annie Burkman Christie and Claude K. Christie, her hus- 
band, who in the meantime, however, namely, on May 24, 1910, on 
their petition to the superior court of the state of Washington for 
King county, and the written consent of the surviving parent, had se- 
cured the regular adoption of said minor by order and judgment of 
that court duly entered of record. By the return of the appellant, he 
being the commanding officer in charge, it is shown that at the time of 
the enlistment Richard P. Burkman, claiming to be the brother and 
guardian of the minor, freely gave his consent to the latter's enlist- 
ment. The cause coming on to be heard on the amended petition and 
the return thereto, the minor was discharged from the custody of the 
officer. This appeal is from that judgment. 

[1] The government does not seem to insist that the enlistment 
was either regular or legally consummated. The mother of the minor 
was then living, and neither she nor his custodian, by articles of agree- 
ment, gave written consent to the enlistment. Rev. St. § 1117 (U. S. 
Comp. St. 1901, p. 813), provides : 

"No person under the age of twenty-one years shaU be enlisted or mustered 
Into the military service of the United States without the written consent 
of his parents or guardians: Provided, that such minor has such parents 
or guardians entitled to his custody and control." 

"But this provision," says the Supreme Court, in Re Morrissey, 137 
U. S. 157, 11 Sup. Ct. 57, 34 h. Ed. 644, "is for the benefit of !thc 
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parent or guardian. It means simply that the government will not 
disturb the control of parent or guardian over his or her child without 
consent. It gives the right to such parent or guardian to invoke the 
aid of the court and secure the restoration of a minor to his or her 
control ; but it gives no privilege to the minor." So it is said in Re 
Perrone (D. C.) 89 Fed. 150: 

'The sole question is whether this petitioner, who has become the guard- 
ian of the minor since his enlistment, is within the provisions of the section 
ahove quoted, and so entitled to avoid such enlistment. In my opinion he 
is not. The guardian whose written consent is required by that section is 
one who was such at the time of the enlistment, and who was then entitled 
to the legal custody and control of the minor. This would be the proper 
construction of the section without Its proviso, but the proviso places the 
matter beyond question." 

[2] Based upon these cases, the only contention made is that Mrs. 
Harris having released her custody of the minor to Annie E. Burkman, 
now Mrs.' Christie, and never having insisted upon her right to such 
custody, the petitioner cannot now in her stead, or in the capacity as 
guardian secured by order and judgment of the court after enlistment, 
assert tlie right. 

This is not a case of an application by the minor for his own re- 
lease, as was that of In re Morrissey, but by his legal custodians. 
Mrs. Christie was virtually standing in loco parentis of the child at the 
time of his enlistment by virtue of the articles of agreement, but le- 
gally she Tcould not then maintain suit for his custody. This must 
be admitted. The fact remains, however, that the consent of the 
guardian by nature — ^that is, his mother — was not obtained. Either 
she or Mrs. Christie was then, and is now, entitled to the custody of 
the boy. The government has not shown that it is legally entitled 
to such custody as against the rightful and legal guardian. The sim- 
ple question, therefore, recurs. Can the petitioner maintain this pro- 
ceeding? 

It seems to us enough that Mrs. Christie at the time of the enlist- 
ment was entitled to the custody as against Mrs. Harris by virtue of 
the articles of agreement, she standing really in loco parentis of the 
child, and that the court has subsequently confirmed her right by 
granting a legal adoption. Surely the government would not persist 
in holding a minor away from his legal and rightful guardian without 
having itself a just and legal right to the services of such minor by 
a regular and lawful enlistment. In good morals and sound justice 
Mrs. Christie was entitled to the custody of Burkman, having reared 
him from the time he was of the ^ge of two years, and, unless the 
government can show valid right and title, it ought not to be heard to 
stand upon a technical objection to the right of petitioners to main- 
tain the writ. 

The judgment of the District Court will be affirmed. 
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UNION PAC. R. CO. V. MITCJEELTi^CRITTENDBN TIB CO. 

(Circuit Court of Appeals, Eigbth Circuit October 11, 1911.) 

No. 3,576. 

(Byllabus lyy the Court,) 

1. Damages (S 79*) — ^Liquidated Damaqes— Oonstbuotion of Contbaot. 

Where the amount of damages for the breach of a contract is u]ica> 
tain and difficult of ascertainment, and an agreement is made which dis- 
closes the intention of the parties that a sum certain shall constitute the 
amount of the liquidated damages for the breach, the agreement will be 
enforced. 

But where the contract fails to disclose such an intention, or leaves 
the intention of the parties in doubt, and the amount specified is unrea- 
sonable, the agreement will not be construed to be a contract for liqui- 
dated damages. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. f 79.*] 

2. Damages (| 78*) — ^Liquidated Damage&-<])oh8tbuotion of Contract — 

Facts— Conclusion. 

Parties agreed that the vendor would sell and deliver to the vendee 
400,000 cross-ties within an agreed time, that the vendee would pay dur- 
ing the succeeding month 90 per cent, of the value of the ties delivered 
each month, and that if the vendor failed to deliver the full quantity 
within the stipulated time the retained 10 per cent, of the contract price 
of those delivered should be applied in satisfaction of the liquidated dam- 
ages of the vendee. The vendor delivered 378,392 ties, of the value of 
$95,606.26, but mad^ default in the delivery of 21,608 ties. 

Held, the contract was not that the retained 10 per cent of the value 
of the ties delivered should constitute the amount of the liquidated dam- 
ages of the vendee for the vendor's failure to deliver all the ties within 
the time agreed, but the agreement was that this 10 per cent should be 
retained to secure, and, as soon as these damages were liquidated, should 
be applied to pay, the vendee's damages on account of the vendor's fail- 
ure to deliver all the ties. 

[Ed. Note. — ^For other cases, see Damages, Dec. Dig. | 78.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Action by the Mitchell-Crittenden Tie Company against the Union 
Pacific Railroad Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

I. N. Watson (R. W. Blair and Douglass & Watson, on the brief), 
for plaintiff in error. 

E. L. Scarritt (W. C. Scarritt and Elliott H. Jones, on the brief), 
for defendant in error. 

Before SANBORN and SMITH, Circuit Judges, and WILUAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This is an action by the Tie Company 
to recover of the Railroad Company the unpaid balance of the value 
of 378,392 cross-ties which the plaintiff had sold and delivered to 
the defendant. At the trial the parties stipulated that the price and 
value of these ties was $95,606.26, that 90 per cent, of this amount 
had been paid, and that the remaining $9,560.62 had been retained by 

•For other cases see same topic & { number in Dec. & Am. Digs. 1907 to date, ft Rep'r IndexM 
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the Railroad Company. That company pleaded and claimed that it 
was not liable to pay this balance, because the ties were sold and de- 
livered under a contract of the parties to the effect that the Tfie Com- 
pany should sell and deliver to the Railroad Company 400,000 cross- 
ties on or prior to an agreed date, that it failed to deliver 21,608 of 
these 400,000 ties within the time specified, and that the contract con- 
tained stipulations that 90 per cent, of the value of the ties delivered 
each month should be paid during the succeeding month, that the 
remaining 10 per cent, should be retained until all the contracted ties 
were delivered, when it should be paid to the Tie Company, and that : 

"In case default is made by the party of the first part In delivery of the full 
quantity of cross-ties herein contracted for at the time specified, the. 10 per 
cent of contract price retained shall be applied by party of the second part 
in satisfaction of its liquidated damages." 

No evidence of the actual damages sustained by the Railroad Com- 
pany on account of the failure to deliver the 21,608 ties was introduced 
or offered, and the court instructed the jury to return a verdict for the 
plaintiff for the $9,560.62 and interest. 

[1] Counsel for the Railroad Company contend that this ruling was 
erroneous, because the clause of the contract recited was an agree- 
ment that the retained 10 per cent, of the value of the ties delivered 
should constitute the liquidated damages of that company for the fail- 
ure of the Tie Company to deliver the 21,608 ties, and because there 
was no evidence of the value of the ties delivered. They discuss with 
learning and ability, and review some authorities upon, the question 
when an agreement that a sum certain shall constitute liquidated dam- 
ages for the breach of a contract is enforceable and when it is futile. 
The opinion of this court upon that question may be found in Brooks 
v. City of Wichita, 114 Fed. 297, 299, 52 C. C. A. 209, 211, Pressed 
Steel Car Co. v. Eastern Railway Co. of Minnesota, 121 Fed. 608, 
619, 57 C. C. A. 635, 646, and Turner v. City of Fremont, 170 Fed. 
259, 95 C. C. A. 455, to the effect that where the amount of the dam- 
ages for the breach of a contract is uncertain and difficult of ascertain- 
ment, and the agreement discloses the intention of the parties to fix a 
sum certain as the liquidated damages, the contract will be enforced. 
But where the contract discloses no such intention, or leaves the inten- 
tion of the parties in this regard in doubt, and the amount speciffed is 
out of all reasonable proportion to the actual damages sustained, the 
contract is not an agreement for liquidated damages. Van Buren v. 
Digges, 11 How. 461, 13 L. Ed. 771; Sun Printing & Publishing 
Ass'n V. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 366; Da- 
kin V. Williams, 17 Wend. (N. Y.) 447; Bagley v. Peddie, 16 N.. Y. 
469, 69 Am. Dec. 713; Wood v. Niagara Falls Paper Co., 121 Fed. 
818, 58 C. C. A. 256; Stephens v. Essex County Park Commission, 
143 Fed. 844, 75 C. C. A. 60. 

[2] The contract in hand contains no agreement that the retained 
10 per cent, of the value of the cross-ties delivered should constitute 
or be considered the liquidated damages for the failure to deliver the 
entire 400,000 ties as agreed, and if such a stipulation had been made 
it would have fixed an unjust and unreasonable amount, an amount 
190 F.— 35 
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smaller the greater the breach and greater the smaller the breach. M 
the Tie Company had delivered only 1,000, and had defaulted in the 
delivery of 399,000 ties, the amount stipulated by such an agreement 
would have been 10 per cent, of the value of 1,000 ties. If the Tie 
Company had delivered 399,000 ties, and had defaulted in the de- 
livery of 1,000 ties, the amount thus stipulated would have been 10 
per cent, of the value of 399,000 ties. It could not have been the in- 
tention of the parties to make such an agreement, for the presumption 
is that they intended to make a reasonable contract. The expressed 
terms of the agreement sustain this view. They are not that the re- 
tained 10 per cent, shall constitute the Railroad Company's liquidated 
damages in case of the Tie Company's default, but they are that this 
10 per cent, shall be applied in satisfaction of that company's liqui- 
dated damages; that is to say, that it shall be retained to secure the 
payment of and when they are liquidated it shall be applied to the 
payment of the Railroad Company's damages in case of the Tie Com- 
pany's default. As there was no evidence what damages, if any, the 
Railroad Company sustained by reason of the default of the Tie Com- 
pany, the stipulation of the contract regarding the liquidated damages 
constituted no defense to the Tie Company's claim for the unpaid 
balance of the value of the ties it delivered. Nor can the contention 
that there was no evidence of the value of the ties delivered be sus- 
tained, because there was a written agreement of the parties intro- 
duced in evidence at the trial that their value was $95,606.26. 

There was, therefore, no error in the court's direction to the jury 
to return a verdict for the Tie Company, and the judgment in its 
favor is affirmed. 



QRINSTEAD V. UNION SAVINGS & TRUST 00. 

In re ALGONA LUMBER & SHINGLE CO. 

(Circuit Court of Appeals, Nliith Circuit. October 2, i»ii.) 

No. 1,958. 

Bankbuptct (§ 178*) — Mobtgagb— Fraudulent Transfer of Property. 

A bank lent money to an insolvent Washington corporation and took a 
mortgage on its property as security. The loan was made at the instance 
of the largest creditor of the corporation, who represented to the bank 
that the corporation desired to pay up its other debts and have but one 
creditor, and that the security was ample. Such creditor received pay- 
ment of the greater part of his debt, and the remainder of the money was 
applied on other debts. More than four months thereafter the corpora- 
tion became bankrupt. Under the law of the state a voluntary preference 
of a creditor by an insolvent corporation is voidable by other creditors. 
Eeld that, as the bank was not a creditor and gave full consideration for 
the mortgage, without knowledge of the insolvency so far as appeared, 
and the money was used for the payment of debts, the mortgage was not 
Impeachable by creditors, and therefore not by the trustee, under Bankr. 
Act July 1, 1898, c 541, § 70e, 30 Stat. 566 (U. S. Comp. St. 1901, p. 3452), 
which provides that a trustee may avoid a transfer which any creditor 
might have avoided. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 178.*] 

•For other cases see same topic ft S nuicbbb in Dec ft Am. Digs. 1M7 to date, ft Rep'r Indexes 
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Appeal from the District Court of the United States for the North- 
ern Kvision of the Western District of Washington. 

In the matter of the Algona Lumber & Shingk Company, bankrupt. 
Appeal by Loren Grinstead, trustee, from an order allowing the claim 
of the Union Savings & Trust Company as a secured debt. Affirmed. 

Cassius E. Gates, for appellant. 

Walter A. McClure, Henry F. McClure, and Wm. E. McClure, for 
appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. On June 2, 1910, the Algona Lumber & 
Shingle Company, a corporation, owed the Union Machinery & Supply 
Company, a corporation, approximately $8,000, the Fremont State 
Bank about $5,000, Harbold $5,000, and about $3,000 for labor. On, 
that date it borrowed from the Union Savings & Trust Company, the 
appellee herein, $12,000, and to secure the same executed 'mortgages 
upon all its real and personal property. Four months and a few days 
later it filed a voluntary petition in bankruptcy, and was adjudged a 
bankrupt. The appellee filed its proof of debt as a secured claim 
against the estate, the claim was allowed, and the property was sold, 
and was purchased by the Union Machinery & Supply Company. Ob- 
jections had been filed to the claim of the appellee, but the objections 
were overruled by the referee. The trustee petitioned the District 
Court for a review of the referee's order, asserting that the mortgages 
were invalid and void as to creditors, for the reason that the bank- 
rupt was insolvent, and was known to be insolvent by the appellee, at 
the time when they were executed, and that they were executed to 
give a preference to the Union Machinery & Supply Company over 
and above all other creditors, which preference was created indirectly 
through the appellee. The ruling of the referee was sustained by the 
court, and the claim of the appellee was allowed in full. From that 
ruling the present appeal is taken. 

Of the $12,000 loaned to the bankrupt, $7,000 was immediately paid 
to the Union Machinery & Supply Company, $1,000 to the Fremont 
State Bank, $1,000 to Harbold, and the remaining $3,000 was paid 
for labor. The appellant contends that the loan was not bona fide, 
but was merely a subterfuge on the part of the Union Machinery & 
Supply Company to secure its account indirectly through the appellee. 
The evidence shows that the debt of the bankrupt to that company 
was long past due, and that the corporation was insolvent at the time 
when the mortgages were made. Application for the loan was made 
to the cashier of the appellee by Mr. Parnsworth, the president of the 
Union Machinery & Supply Company, and upon his representation 
that the bankrupt was indebted to his company and other creditors, and 
that it desired to borrow enough money to pay the Union Machinery & 
Supply Company and other claims, so that thereafter it might owe 
only the bank. The cashier made no inquiry of others as to the value 
of the property of the bankrupt. He testified that Farnsworth stated 
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to him that from his knowledge the loan was a good one, and he 
(Farnsworth) would have no hesitancy in taking the property over if 
the bank had to take* it; that if the payments were not promptly made 
by the bankrupt, and the bank should be required to proceed to pro- 
tect itself, 

"that lie personally would have no hesitancy In taking the property for the 
amount of our debt • ♦ ♦ Q. Then, In other words, Mr. Farnsworth guar- 
anteed this account? A. If that is a guarantee, he did. Q. You didn't rely 
upon the property of the Algona Lumber & Shingle Ck)mpany as your sole se- 
curity? A. Well, yes; we did. Q. As your sole security? A. Of course, we 
looked to Mr. Farnsworth in case we had any dlificulty over the matter.*' 

Upon his cross-examination the cashier stated that the loan was 
made on the strength of the security, and that Farnsworth did not 
agree to take the property off his hands in case the bank had to take 
it ; but he testified that Farnsworth said — 

"he would be entirely willing to take it, if we had to take it. He said he be- 
lieved the loan to be a good one; but, if we had to take the property, he 
would have no hesitancy to take it. ♦ ♦ ♦ Q. So that you were protected 
from loss in the proposition by Mr. Farnsworth? A. Well, we felt we were; 
yes." 

We may assume from this testmiony that the appellee relied, not 
only upon the value of the mortgaged property, but upon the promise 
of Mr. Farnsworth to take the property in case foreclosure became 
necessary, and to protect them from loss. The petition in bankruptcy 
having been filed more than four months after the date of the execu- 
tion of the mortgages, the question arises whether under section 70e 
of the bankruptcy act, which provides that if a creditor could have 
avoided the transfer under the laws of the state the trustee can do 
the same, the transfer in this instance was voidable at the instance of 
the trustee, and whether the referee and the court below erred in sus- 
taining the same. 

Section 70e provides that the trustee may avoid any transfer by the 
bankrupt of his property which any creditor of such bankrupt mig:ht 
have avoided, and may recoyer the property so transferred or its 
value from the person to whom it was transferred, unless he was a 
bona fide holder for value prior to the date of the adjudication. The 
Supreme Court of the state of Washington has held that the property 
of a corporation forms a trust fund for the benefit of all its creditors, 
and that a voluntary preference in case of insolvency is void. Thus 
a pledge was held void in a case where the bankrupt, after insolvency, 
borrowed money from the plaintiff with which to resume business, and 
pledged collaterals as security, and upon maturity of the loan it was 
again insolvent, and secured extension of time, and paid a small sum, 
and pledged further collaterals, the plaintiff having constructive no- 
tice of its insolvency (Burrell v. Bennett, 20 Wash. 644, 56 Pac. 375), 
and that a transfer oi property by an insolvent corporation, whereby 
preference is given to one creditor over others, is against equity and 
good conscience, and, while it is not void, is voidable by creditors 
(Holbrook v. Peters & Miller Co., 8 Wash. 344, 36 Pac. 256). But in 
the present case the appellee took no unlawful preference. It was not 
a creditor of the bankrupt, and it does not appear from the evidence 
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that it ever had any dealings with the bankrupt prior to June 2, 1910, 
the date when it loaned the bankrupt $12,000 and received security 
therefor. There is nothing to show Uiat it tften had any notice of the 
bankrupt's insolvency. It had notice that the bankrupt was in debt, 
that its principal creditor was the company from which the applica- 
tion for the loan was made, and that it was the intention of the bor- 
rower to pay that creditor and others with the money. 

There is no proof in the evidence that the appellee participated in 
any design to hinder, delay, or defraud creditors, or to give a prefer- 
ence to one creditor over others. So far as the appellee was informed 
as to the purpose of the borrower, it was that the latter intended to 
pay up its debts, and tiiereafter owe but one creditor, and the appellee 
was further informed that the property which was turned over to it 
as security was of the value of $30,000 or $40,000. The act of the 
appellee was not of itself calculated to diminish the fund which the 
bankrupt held in trust for its creditors. We may assume that Fams- 
worth knew that the bankrupt was insolvent at the time when the 
loan was made, and that he and the bahkrupt entered into a scheme 
whereby the money was to be bbrrowed, and the greater portion there- 
of applied to the payment of his debt, and that thereby he was to ob- 
tain an inequitable preference over the other creditors ; but the facts 
must be viewed in the light of the question under consideration here, 
and that is whether the appellee loaned the money in good faith for 
a valuable consideration. There can be no question that there was a 
valuable consideration. As impugning the good faith there may be 
suspicion, but there is nothing tangible in the way of testimony. The 
referee and the court below would not have been justified in sustain- 
ing the objections on that ground. In Vincent v. Snoqualmie Mill 
Co., 7 Wash. 566, 35 Pac. 396, it was held that where a corporation 
which had been indebted gave a mortgage for money to pay the pur- 
chase price of property mortgaged, and to secure the legal title to the 
same and to place itself in a better position for business, the mortgage 
was not an illegal transaction, nor given to hinder, delay, or defraud 
creditors. 

The judgment is aflBrmed. 



WILLISON et al. v. RTNGVSroOD. 

(Circuit Court of Appeals, Ninth Circuit October 2. 1911.) 

No. 1,961. 

!• Evidence (§ 274*) — Declabations as to Boundaries. 

TeBtimony as to declarations of a third person that he made location 
of a mining claim for another and set the boundary stkkes, which he 
^ pointed, out to the witness, made long after the claimed location, was in- 
admissible in evidence, where such person was living and within the ju- 
risdiction of the court 

[Ed. Note. — For other cases, see Evidence, Oent Dig. {§ 1121-1134; 
Dec. Dig. § 274;* Boundaries, Cent Dig. § 156.J 

*For otber caies seo same topic ft 8 nttmbbr in Deo. ft Am. Digs. 1907 to date, ft Rep*r Indexes 



Digitized by 



Google 



550 190 FEDBBAL RBPORTEB 

2. Mines and Minebals (J 38*) — Claims— Burden of Proof. 

Where, In an action In ejectment to recover possessioQ of a mining 
claim, plaintiff pleadedLand proved a location made by him, and defend- 
ants relied upon a subsequent location, and pleaded as an affirmative de- 
fense that a third person had made a location prior to plaintiff's, which 
had not been abandoned, and was in force when plaintiff made his loca- 
tion, but subsequently became forfeited, the burden rested on defendants 
to prove such allegations. 

I [Ed. Note.— For other cases, see Mines and Minerals, Dec. Dig. S 38.*] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Action at law by Swan Ringwood against Fred Willison, R. W. 
Dodds, Charles Hull, and Fred Labelle. Judgment for plaintiff, and 
defendants bring error. AflBrmed. 

T. C. West, Fernand De Journel, Wickersham, Heilig & Roden, and 
West & De Journel, for plaintiffs in error. 

John ly. McGinn, Metson, Drew & Mackenzie, and E. H. Ryan, for 
defendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

GILBERT, Circuit Judge. The defendant in error brought eject- 
ment against the plaintiffs in error to recover possession of a placer 
mining claim described as No. 8 "A" above Discovery on Yankee 
Creek, in the territory of Alaska, alleging his right to the same by rea- 
son of a location which he made on April 26, 1908. The plaintiffs in 
error Willison and Dodds answered the complaint, denying the plain- 
tiff's location, and setting up as an affirmative defense that his location 
was of no force or effect, for the reason that one Arthur Berry had, 
on March 15, 1907, made a valid location of the same ground as a 
placer mining claim, and that he thereby acquired the exclusive right 
to the possession of the same during the year 1908, and further alleged 
that Berry never abandoned the claim, but that on January 1, 1^9, 
the claim became open to entry by reason of his failure to perform 
the annual labor thereon, and that on the following day Willison made 
a valid location thereof, and that since that date he and Dodds have 
been the owners in possession and entitled to the possession of the 
claim. The defendant in error replied, denying that Berry located the 
claim, or that he made a discovery, or marked the boundaries, so that 
they could be readily traced. The. case was tried before a jury, and a 
verdict was returned in favor of the defendant in error. 

[1] Error is assigned to the rulings of the trial court in excluding 
certain proffered testimony of a witness for the plaintiffs in error, the 
purport of which was said to be that on March 29, 1910, J. L. Berry, 
who as agent for Arthur Berry made the Berry location, went with the 
witness to each of the corner stakes of the claim and pointed out to 
him each of the stakes which had already been testified to by the wit- 
ness as the stakes of the four corners thereof, and identified the same 
as the stakes marked by him as the corner stakes of the Berry loca- 

*For oU&er cases see same topic ft 8 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r .Indexes 
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tion as originally made, and that Berry at that time stated to the wit- 
ness that the writing upon each of those four stakes was written by 
himself at the time when he set the comers. J. L. Berry at the time 
of the trial was still living and was within the jurisdiction of the court ; 
but he was not called as a witness, nor was his deposition taken. In 
view of those facts there was no error in excluding the testimony as to 
his declarations. In most of the states the rule of the English courts 
against the admission of hearsay evidence as to boundaries of lands of 
private persons has been relaxed, but only so far as to admit evidence 
of the declarations of deceased persons, who, at the time of making 
the declarations, had no interest in the subject-matter in controversy. 
Boardman v. Lessees of Reed, 6 Pet. 328, 8 L. Ed. 415; Clement v. 
Packer, 125 U. S. 309, 8 Sup. Ct. 907, 31 L. Ed. 721 ; Robinson v. 
Dewhurst, 68 Fed. 336, 15 C. C. A. 466; Scaife v. Western North 
Carolina Land Co., 90 Fed. 238, 33 C. C. A. 47; Tracy v. Eggleston, 
108 Fed. 324, 47 C. C. A. 357. The plaintiffs in error contend that 
the declarations of Berry were admissible as res gestae, but the prop- 
osition is untenable. The declarations were made long after Berry's 
interest in the claim ceased, and after the present action had been 
begun. 

[2] The principal contention of the plaintiffs in error is that the 
court erred in giving and refusing instructions concerning the burden 
of proof. The court instructed the jury that, before they could find 
for the defendants on their affirmative defense iji the case, they must 
find that the defendants had established the location and nonaban- 
donment of Berry at the date of the plaintiff's location "by the weight 
or preponderance of the evidence." The court had already instructed 
the jury that if they found that the plaintiff located the premises in 
April, 1908, and that the same claim had been located in 1907 by Berry, 
and had not been abandoned by Berry prior to the plaintiff's location, 
then the fact that Berry thereafter failed to perform the annual labor 
required by law for the year 1908 did not validate the location of the 
plaintiff in April, 1908, and that if they found from the evidence that 
Berry in the year 1907 made a valid placer mining location of the 
premises, that the location had the effect to segregate the land as 
marked upon the ground from the unappropriated public land of the 
United States, and gave to Berry the exclusive right to the possession 
thereof from that time to the end of the year 1908, and that during 
that time no other valid location of the premises could be made by any 
other person, unless Berry abandoned the same before such location 
was made. The plaintiffs in error contend that it was error to place 
the burden of proving nonabandonment of the Berry location on them, 
and they invoke the rule that, where either abandonment or forfeiture 
is relied upon, the burden rests upon the party asserting it. 

In discussing this assignment of error, it is important to bear in 
mind the issues in the case. The plaintiff relied upon his location made 
in the year 1908. The defendants relied upon their location made in 
the year 1909. xlf the allegations of the pleadings had gone no further 
than to assert these two locations, it is clear that all that the plaintiff 
would have been required to prove was that he had made a location. 
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But the defendants, in order to show the validity of their location, 
notwithstanding that it was subsequent in date to that of the plaintiff, 
proceeded to allege a location made prior to both ; not a location un- 
der which they claimed any right, but a location which they asserted 
would serve to establish the fact that when the plaintiff made. his- loca- 
tion the land was not open to entry. So they alleged the location of 
Berry, and they alleged that he had not abandoned his claim. Rely- 
ing, as they did, upon a location made at a date subsequent to that of 
the plaintiff, the burden was upon them to show the facts which they 
set up as sufficient to defeat his location. It is true that, where either 
abandonment or forfeiture is relied upon, the burden of proof rests 
with the party asserting it; but the defendant in error did not rely 
upon abandonment or forfeiture of any prior location. He made 
his location, according to his pleadings and his testimony, relying upon 
the fact that the land was unoccupied public land, open to location, and 
he produced testimony tending to show that there were no posts or 
marks on the ground to indicate that a prior location had been made. 
It was the defendants who relied on the prior location of Berry. They 
alleged it, and they alleged that it had not been abandoned when the 
defendant in error made his location; and it was for them to prove 
their allegations. Farrell v. Lockhart, 210 U. S. 142, 28 Sup. Ct. 
681, 52 L. Ed. 994, 16 h. R. A. (N. S.) 162. 

Conceding that, upon proof that Berry made a valid prior location, 
a prima facie presumption would arise that the claim still subsisted 
and had not been abandoned, the difficulty in the way of the plaintiffs 
in error's contention is that their exception was taken to a charge, a 
portion of which was clearly not subject to objection, namely, that 
the burden of proof was upon the defendants in the action to estab- 
lish their allegation that a prior location was made by Berry. It is 
obvious that the ground of the exception which the defendants in the 
action took to the instruction was that in their view the burden of 
proof was upon the plaintiff in the -action to establish affirmatively that 
the ground upon which he located was public land subject to location, 
and that there was no existing prior location. This is made evident 
by the instructions which they requested on that branch of the case. 
They asked no instruction, and took no exception, on the theory that, 
after the introduction of evidence by the defendants sufficient to es- 
tablish a location prior to that of the plaintiff, the burden of proof 
would shift to the plaintiff to show that such location had been aban- 
doned. It is obvious from the evidence in the record that the question 
of abandonment was not considered by the jury in arriving at their 
verdict, but that their conclusion was reached solely from a considera- 
tion of the evidence upon the issue whether or not the Berry claim had 
ever been marked upon the ground. 

We find no error, therefore, for which the judgment should be re- 
versed. It is accordingly affirmed* 
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COLTS PATENT FIREARMS MFG. CO. et al, v. NETV YORK SPORTING 

GOODS CO. 

(Circuit Court of Appeals, Second Circuit September 5, 1911.) 

No. 251. 

Patents (J 328*) — VALiomr and I npbingemknt— Automatic Pistol. 

The Browning patent, No. 580,924, for a firearm, dealing specifically 
with an automatic pistol, is valid, but in an improvement patent only, and 
cannot be given a broad construction, but must be limited strictly to the 
elements as described and shown In the specification and drawings, one 
of which is a barrel mounted on a frame and having a limited double 
movement — longitudinal and vertical. As so construed and limited, it is 
not infringed by the device of the Searle patent. No. 804,985, in which 
the barrel is not mounted on the frame and has no movement. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Colt's Patent Firearms Manufacturing Com- 
pany and John M. Browning agains!: the New York Sporting Goods 
Company. Decree for defendant, and complainants appeal. Affirmed. 

This cause' comes here upon appeal from a decree dismissing the 
bill of complaint in an action for infringement of patent. The patent 
is No. 580,924, issued April 20, 1897, to John M. Browning for a 
"firearm." The alleged infringing pistol is manufactured by the Sav- 
age Arms Company, of Utica, by which company the suit is defended ; 
sale by defendant being admitted. 

See, also, 190 Fed. 563. 

The following is the opinion of the Circuit Court by Piatt, District 
Judge, in this case and the case reported in 190 Fed. 563 : 

These are two suits, based upon different patents touching the same sub- 
ject-matter, viz., pistols of the gas-operated automatic recoil type. The pat- 
ent In suit 3-191 is No. 580,924, granted to Browning April 20, 1897. The 
patent in suit 3-192 is No. 747,585, granted to Browning December 22, 1903. 
The claims at issue under the first patent are Nos. 7 and 13. The claim at 
'issue under the second patent is No. 10. Claim 2 of the first patent and 22 
of the second patent were In the original Issue, but are now eliminated from 
the contention. For convenience the claims are now stated: 

First Patent, Suit 3-191. 

"7. In a firearm, the combination with .a frame of a breech block or bolt 
carrier sliding on said frame, said breech block or bolt carrier comprising 
a breech-bolt and a forward extension embracing said frame, and a barrel 
mounted upon said frame within said forward extension and having a limited 
movem^it upon said frame to move with and to lock and unlock said breech 
block or bolt carrier." 

"13. In a firearm, the combination with a frame and a barrel mounted on 
said frame, of a breech block or bolt carrier sliding on said frame, said breech 
block or bolt carrier comprising a breech-bolt and a forward, semi-tubular 
extension to cover the barrel, and having an opening forward of the breech- 
bolt to permit the ejection of the shell." 

Second Patent, Suit 3-192. 
"10. In a firearm, the combination of a frame, a rotatable barr^ having 
on its under side segmental ribs at right angles to the axis of the barrel in 
engagement with grooves in the upper side of the open frame, and a breech- 

*9^or other eaaei m« lune topic A 8 htjmbmr In Dec. ft Am..Digi. 1907 to date^ ft Rep'r Indexefi 
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slide comprising a cover holding the barrel in engagement with the frame and 
a breech-bolt in rear of the barrel/* * 

Our attention must be centered for some time upon the first patent in suit, 
because tbe decision in that case will have great, and perhaps controlling, 
importance in the decision of the other. 

The combination of claim 7 reduced to its lowest terms is: (1) A frame. (2) 
A breech-bolt carrier sliding on the frame, which is made up of a breech- 
bolt and a forward extension embracing the frame. (3) A barrel mounted 
upon the frame within the forward extension, which must have a limited 
DM>vement upon the frame, so as to be capable of locldng and unlocking the 
breech-bolt carrier. 

The combination of claim 13, although put together differently, is pretty 
much the same as that of claim 7, except that an ejection opening to be lo- 
cated forward of the breech-bolt Is added. I have said "pretty much the 
same,'* but, to be exact, it is in some respects more restricted, because it 
defines the forward extension of the earlier claim as a semi-tubular one, cov- 
ering the barrel and mounted on the frame. 

The defense in the case we are now considering, as well as in the later 
one, is noninfringement. To one conversant with its details thore must come 
a conviction that in the ultimate analysis the question is really one of law. 
The claims must be construed so as to learn what the exact contract between 
the government and the patentee was. Having determined that, the burden 
of proof rests upon the complainants to show that the defendant has tres- 
passed upon their reserved rights, and the lines in that respect must be tightly 
drawn, because the Patent Office has already passed upon it' in granting a 
later patent tb defendant's licensor, Mr. Searle. That action, of course, is 
not binding upon the court; but it must have more or less persuasive force, 
dependent upon the extent of the knowledge which the ofllce had of the facts 
pertinent to that issue. 

The patentee selects a pistol as the kind of firearm to which he proposes 
to apply his combination, and exhibits one wherein the various parts are 
operated by the rearward acting force of the gases produced by the explo- 
sion of the cartridge when the pistol is fired. He presented to the office a 
creditable and commercially satisfactory pistol by the definite structural and 
operative relation of the elements of claims 7 and 13, but did not proclaim 
that he had discovered a virgin field. In fact, he practically announced him- 
self as an Improver upon what had gone before. He bound himself hand 
and foot with definite limitations upon his operative disclosure, and seems 
to have been particularly exultant over his discovery that in his pistol the barrel 
has a double movement at one and the same time ; "that is to say," to quote 
him exactly, "a movement in the direction of its length and simultaneously 
therewith another movement." The other movement is manifestly the swing-* 
ing up and down movement of the barrel, which permits the bolt-carrier to be 
locked or unlocked. Since the two movements are going on together, the 
advantage is attained of permitting the barrel to move a little way in the 
same direction that the bolt-carrier moves, so that the explosive gases can 
have full effect upon the bullet before the breech is unlocked and opened. It 
is manifest that to carry his combination into operative effect the barrel 
must move longitudinally with the bolt-carrier for a limited distance before 
it performs the additional function of helping to unlock the bolt-carrier. 

Nearly ten years later Mr. Searle went to the Patent Office with his claims 
of invention in the same class of firearms, using a pistol as his example. His 
inventive thought was clothed in terms of a combination which he insisted 
was different, Independent of, and beyond the improvement which Browning 
liad added to the art so many years before. He obtained his patent, and 
the defendants have applied it to their pistols with commercial success. 

The complainant, having lawfully obtained the benefit of Browning's inven- 
tion, now comes to court and says that Searle misled the experts at the Pat- 
ent Office into adopting a theory, instead of a condition, and that in plain 
practice it is clear that he has stepped squarely upon the rights preserved to 
the complainant Thus the issue is squarely joined. It is fair to assume that 
both parties are equally sincere, but it must be obvious that the complainants 
must present a very plain case to oititle them to equitable relief. Gomplain- 
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ants naturally dislike the palpable Invasion of their trade, and hope to pre- 
vent, with the help of the court, the invasion of their monopoly. So far as 
the mind of the court which is now guiding the hand which writes is con- 
cerned, it ought t9 be well known to the patent bar that it has never hesitated 
to sustain a complainant who comes forward with plain equities to favor 
its contention. Whenever a case is evenly balanced, or of great doubt, such 
relief can hardly be expected. 

The patent in suit has been examined with care to find what the patentee 
thought that he had invented and secured the right to control when he applied 
for his patent, nearly 10 years prior to this contention. The specifications in a 
patent show in detail what the inventor did with the prior art before him. 
The claims show what he asks the government to grant him the usual monop- 
oly upon. Specifications may explain an ambiguous claim, and they may 
limit a claim which would otherwise appear to be broad ; but they can never 
be used to expand a claim which is clear-cut, plain, and unambiguous. The 
reason for the rule is too obvious to need explanation. 

The patentee only gets what he claims^ no matter what he may have in- 
vented. If it shall happen that, 10 years after the patentee makes his bargain, 
it shall become evident to the expert that, in the light of what has since 
been learned, it was within the inventor's grasp to have made a broader claim, 
It would be unfair to the public for the court to so interpret his claim as to 
give him the benefit of the broader monopoly. He must be held to exactly 
what he disclosed and demanded at the time of the grant He wrote the 
contract and must abide by it 

I do not intend to say that the thoughts which the experts in this case 
now think that the patentee had and expressed as the substance of his invention 
might not verge on the limited class of epoch-making thoughts which have 
now and then emerged above the patent horizon, and if they could be found 
plainly set forth In the claim, they might form a basis for liberal treatment 
and broad thoughts on the part of the court. Those thoughts, as I understand 
it are found in the very tag end of the specifications, where he added incl- 
. dentally a statement that by the arrangement and construction of the parts 
which he had disclosed he was able to make the frame and barrel so light 
in weight that the breech-bolt carrier might be of considerable weight 
whereby the momentum of the heavy carrier enabled it to continue the open- 
ing movement after the gas pressure in the barrel had been released and 
the barrel stopped, storing energy in the reaction spring. 

Whether on such a statement as that he could have worked out a broad 
claim of invention is problematical. That he did not is so manifest as to 
make further discussion unwarranted. If he had tried to do so, we should 
find his efl'ort in the forefront of his claim, and not obscurely tucked away 
in No. 7, which has to do with the limited movement already referred to^ 
or in 13, which was apparently intended to take care of his ejection opening. 
The patentee was a mere Improver — a commercially fortunate improver, it 
is granted ; but from the standpoint of inventive thought, purely and simply^ 
an improver, in the way touched upon at the beginning. Whether Mr. Searle^ 
is a pioneer or simply an improver himself makes no difference In this con- 
test. His thought was based upon an Investigation of the effect of the bullet 
In its progress through the rifling of the barrel upon the breech-block, and 
differentiates his monopoly from that granted to Browning. 

The study of the case in detail has been a pleasant and, it is hoped, a prof- 
itable one, and it is irksome to refrain from stating seriatim the various 
inferences and subordinate conclusions which have brought me up to my 
final conclusion ; but to da so would clog and hinder other pressing matters 
which must soon have the benefit of study and decisions. Brevity has there- 
fore been my watchword, and what has been hurriedly jotted down will serve, 
I hope, to explain the frame of mind which has forced me> to my decision. 

We go straight back to the "double movement" of the barrel, which Mr. 
Browning emphasized in his patent The defendants say, and I agree with 
them, that the barrel of their pistol has no such double movement; that 
their barrel does not slide back and forth at all ;/ that the unlocking is due 
to the action of the bullet ; that the only movement of the barrel is a slight 
rotation upon Its own axis, incident to the lateral displacement of the lock- 
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ing Ixig. when the breedi-slide Itself recoils. There are many other differences, 
all due to the inherent difference in the mode of operation adopted by the 
two inventors. 

The defendant Insists that its pistol has a barrel without longitudinal mo* 
tion» which is firmly locked against the breech-bolt until the bullet leaves 
the pistol; that in fact the rifling of the bore of the barrel tends to 
strengthen the locking force while the bullet is leaving the pistol; that, on 
the other hand, the complainants' pistol has a barrel which is locked against 
a yielding breech-bolt, which, retaining its embrace with the breech-bolt, re- 
treats for a limited time after the explosion untU the peculiar swinging mo- 
tion of the barrel takes place and the unlocking occurs. 

The complainants' pistol surely acts in the manner indicated, and they are 
bound by a preponderance of testimony to show that defendant's pistol oper- 
ates in the same way. It is not enough to show that defendant's pistol does 
not act as defendant says it does, but beyond that the complainants must 
show that it operates in the way the patent in suit teaches. I do not think 
they have succeeded in either respect, but in the latter they have certainly 
lamentably failed. 

After going up and down and across the record in this case, we come at 
the end to where we started. In a firearm, the combination of frame, barrel, 
and breech-slide, with some locking and interlocking arrangement between 
barrel and breech-slide, as the principal co-operating elements, to perform 
automatically by the aid of the gases from the exploded cartridge the ejection 
of spent cartridges and the Introduction of fresh ones, was old when Brown- 
ing entered the field. His advance «was in showing a specific arrangement 
for accomplishing the well-known result He went at it hi one way, and 
much later Searle went at it in another. The latter is entitled to the benefit 
of his invention without paying tribute to Browning. 

The decision of the issues raised in the first suit seems to settle the dis- 
pute upon claim 10 of the later patent. Complainants have not shown that 
defendant's pistol contains the underlying spirit and purpose of the patent 
in suit, No. 747,585, in the operative relations of its frame, barrel, and breech- 
slide, and beyond all that, have not presented a case which makes it possible 
to read claim 10 upon defendant's pistol. 

Defendant's has no rotatable barrel, in the sense which the words must 
bear in the claim. It has no segmental ribs, but merely a single anchoring 
lug. The latter is not an equivalent of the former, for obvious reasons. The 
invention of the patent in suit needed a plurality of ribs for firm seating of 
the barrel. It needed segmental ribs, so that they could be rotated out of 
engagem^t with the grooves. Defendant's barrel is otherwise fully supported, 
and the locking lug simply prevents longitudinal movement of the barrel. 
Ck)mplainants' ribs must be at right angles to the axis of the barrel. De- 
fendant's lug need not be at right angles. It can do its work quite as well 
at some other angle. Defendant's pistol has not the kind of "cover holding 
the barrel in engagement with the frame" which patentee had in mind when 
he formulated the claim which offers the issue in this suit 

The bills in both cases must be dismissed for want of equity. So ordered. 

W. K. Richardson and A. D. Salinger, for appellants. 
Edmund Wetmore and H. S. Knight, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Juages. 

PER CURIAM.- Although the patentee states that his improve- 
ment is not restricted to any particular kind of firearm, the specifica- 
tions deal with a pistol ; and, since defendant's device is also a pistol, 
it will be convenient to refer to pistols in this discussion. 

The specification states that the invention relates to automatic 
breech-loading firearms "in which the several operations — such as the 
unlocking and opening of the breech after firing a shot, the ejection 
of the empty cartridge shell, the cocking of the hammer, the presenta- 
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tion and introduction of a new cartridge to the chamber of the barrel, 
and the closing and locking of the breech — are automatically effected 
by or through the energy of the recoil of * * * that part which 
at the time of firing the shot doses the breech or rear end of the cart- 
ridge-chamber of the barrel and of the parts connected therewith after 
each discharge." This concedes, as the record clearly indicates, that 
Browning was not a pioneer in the art of automatic firearms. Com- 
plainants do not contend that he was, but merely an improver in details 
of construction. Nevertheless, if some of his improvements are novel 
and useful, that circumstance will not deprive him of the right to such 
improvement if properly claimed. The patent deals with an automatic 
pistol complete in all its parts. In consequence the specifications re- 
fer to the combinations of many different parts and the claims (there 
are 18 of them) relate to various separate combinations. The objects 
of invention are stated to be practicability, efficiency, safety in use, 
simplicity, inexpansiveness, security against release of the hammer 
until all parts are locked in proper position for dischiarge, against re- 
lease of hammer after discharge until the trigger is in proper position, 
and automatic locking and unlocking the breech-block by means of the 
hammer. AH the parts of the complete pistol, "lock, stock, and bar- 
rel," breech-block, magazine, ejector, etc., are fully and carefully de- 
scribed, and their interrelations pointed out. As might be expected, 
the defendant's complete pistol has many points of difference from 
the weapon of the patent, and therefore infringement is charged of 2 
claims only of the 18. 

There were patents for various forms of automatic pistol before 
Browning, but the one which best illustrates the prior art was appar- 
ently the Borchardt pistol (No. 571,260, November 10, 1896). In this 
weapon the barrel is screwed at its rear end into a rearwardly-pro- 
jecting extension h, movably engaging with and sliding in the frame a. 
At' the rear end of h there is pivoted a spindle on which turns the rear 
link of a heavy toggle-joint. The forward link of this toggle-joint 
presses against the rear of the breech-bolt c, holding it firmly against 
the breech of the barrel. Upon discharge the breech-bolt is forced 
back by recoil, and, while the toggle-joint holds it in place it pulls the 
barrel back with it, by the spindle and extension h. But by an ar- 
rangement of parts which need not be described, after a very short 
movement rearward, the toggle-joint is broken (thrown up) ; and 
thereupon the breech-bolt is drawn back away from the barrel, which 
ceases its rearward motion, and the parts which eject the old shell, in- 
troduce a new cartridge, cock and restore to firing position, come into 
action. The defects charged against the Borchardt pistol in complain- 
ants' brief are these: It is a long, heavy, complicated affair, with 
plenty of projections and exposed mechanism. One of the witnesses 
says: 

"It Is entirely too heavy for a pistol of the small caliber which It Is, and 
is complicated, cumbersome, and awkward to hold in the iQring position. (Its 
handle Is in the middle.) On account of the heavy rearward extension beyond 
the grip of the pistol, it was almost impossible to shoot it accurately. It has 
the other great fault, due to its form, that it cannot be carried in any pocket 
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or holster without surely getting caught at the time wh^ one attempts quick- 
ly to withdraw it for use." 

It is also pointed out that the barrel and rearward extension there- 
from are very heavy, much heavier than the breech-piece itself, which, 
it is said, gives great momentum to the wrong part, viz., to the barrel, 
which must be stopped after a short movement, instead of to the 
breech-piece, which must move a long distance against the stress of 
the reaction spring and perform its several fimctions. The testimony 
seems quite clearly to sustain these criticisms, and we are satisfied 
that the complete pistols, both of complainants and defendant, are dis- 
tinct improvements upon the Borchardt. 

It will be necessary to quote from the specifications so much only 
as will disclose such parts of the complete organism as the two claims 
in controversy are concerned with. In pistols of this type it seems 
necessary that immediately upon discharge the breech-bolt should re- 
main against the breech long enough for the gases of explosion to give 
proper impulse to the bullet. Thereafter the breech-bolt separates 
from the barrel to allow ejection, insertion, etc. The temporary clasp- 
ing of the bolt against the breech is secured in Borchardt by the exten- 
sion, spindle, and toggle-joint, as we have seen. In complainants' pat- 
ent the arrangement of parts is as follows: The barrel is provided 
with two lugs, projecting from its under side, one near the muzzle, 
the other at the breech, corresponding recesses being formed in the 
frame. Links are secured in slots in said lugs and between the walls 
of said recesses by transverse pivot-pins, so that said links swing freely 
in the plane of the axis of the barrel. The links are of such length 
and so attached that the axis of the barrel remains always parallel to 
its normal position, while as the barrel is moved forward or back it 
swings bodily from and towards the frame. As the specification 
states, the barrel is attached to the frame in such a manner "as to be 
capable of limited movement only, but of a double movement within 
its Hmits-^that is to say, the barrel is free to move to and fro in the 
direction of its length, and also to have another movement at the same 
time, such other movement being, in the construction represented in 
the drawings, a bodily movement toward and from the frame." 
-The breech-bolt has a long forward extension (in which is cut a 
slot for the ejectment of the empty shells), which incloses .substantial- 
ly the whole barrel. It is semi-tubular or U-shaped, and has longi- 
tudinal ribs and grooves to engage corresponding ribs and grooves 
formed on the frame to be thereby held to the frame and guided there- 
on in its reciprocation. This extension is called in the patent "the 
breech block or bolt carrier." Just forward of the slot vfor empty 
shells this carrier is provided with one or more recesses to receive cor- 
responding transverse ribs or projections on the barrel, said ribs or 
projections being caused to enter and occupy said recesses by the 
movement in the transverse or vertical plane which the barrel has at 
the same time that it is moved forward in a longitudinal direction by 
the breech block or bolt carrier during the last of the forward move- 
ment of the latter, whereby the breech block or bolt carrier is securely 
locked to the barrel and the breech-bolt is held rigidly against the end 
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of the barrel, closing the breech. In this closed position, therefore, the 
breech block or bolt carrier and the barrel are securely interlocked, 
and neither one can move independently of the other. When, how- 
ever, the breech block or bolt carrier is moyed rearwardly under the 
influence of the recoil, the barrel moves for some distance with it 
until the rocking movement of the barrel on the links heretofore ex- 
plained lowers the barrel until it rests upon the frame, and thereby 
withdraws the ribs from the recesses in the breech block or bolt car- 
rier and releases the carrier from the barrel. The frame prevents 
further rearward motion of the barrel, which is left with its breech . 
in proper position to receive a fresh cartridge. The continued rear- 
ward movement of the breech block or bolt carrier opens the breech 
by moving the breech-bolt away from the barrel. During the return 
or forward movement of the breech block or bolt carrier the barrel 
is kept from moving forward with it by the top of the breech block 
or bolt carrier, which slides over the ribs and prevents the barrel from 
rising from its frame ; but as the last of the closing movement brings 
the face of the breech-bolt against the breech, the recesses arrive 
above the ribs, permitting the barrel to rise as the ribs enter the re- 
cesses, and at the same time to be pushed forward by the breech block 
or bolt carrier, so that when the latter and the barrel arrive at their 
forward or closed position they are again securely locked, as before. 
There is described an arrangement of the links, pivots, etc., intended 
"to delay somewhat the unlocking of the barrel and breech block or 
bolt carrier, so as to insure the exit of the projectile from the rnuzzle 
and the consequent relief of the pressure of the powder gases in the 
barrel before the carrier is unlocked and the breech opened." 

That the firearm thus described was sufficiently novel and useful to 
warrant the issue of a patent seems quite plain upon the record of 
the prior art ; indeed, it is not understood that this proposition is seri- 
ously disputed. 

The first claim relied upon is: 

"7. In a firearm, the combination with a frame of a breech block op bolt 
carrier sliding on a frame, said breech block or bolt carrier comprising a 
breech-bolt and a forward extension embracing said frame, and a barrel 
mounted upon said frame within said forward extension, and having a lim- 
ited movement upon said frame to move with and to lock and unlock said 
breech block or bolt carrier." 

The defendant's weapon^ which closely resembles complainants' is 
said to embody a wholly novel principle discovered by one Searlei, de- 
fendant's assignor, and covered by patents issued to him. It is con- 
tended that in defendant's pistol the breech-slide is absolutely. focked 
against the recoil motion until the bullet has left the barrel. This haj)- 
pens, as Searle states in his patent, 804,985, because "the inertia of 
the projectile or its resistance to rotation as it takes into the rifling of 
the barrel amounts to a very considerable force, that can be utilized to 
perform work without materially detracting from the eflfect of the 
rifling on the projectile." 

There is much testimony in the record for and a|?ainst this theoi7. 
Experiments have been made and criticised, and the expeirts are at 
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variance. It will not be necessary to go into that branch of the case, 
nor to express any opinion as to the weight of conflicting evidence. 
It is conceded that defendant's barrel has one movement only. It ro- 
tates, but does not move forward and back. It cannot so move, be- 
cause it is anchored against fore and aft movement (patent 936,369) 
"by a lug on the under side of the barrel inserted between two shoul- 
ders integral with the frame; the shoulders permitting the barrel to 
rotate, but holding it against movement in the direction of its bore." 
Rotation is effected by engagement between a lug on the top of the 
barrel and a slot in the breech bolt or block carrier, called in the 
Searle patents the "breech-slide." The relation of parts is so arranged 
that for a moment bolt and breech are held together, and thereafter 
the bolt moves away from the breech. The details of the structure 
need not be discussed. The question is : What does the seventh claim 
mean when it says, of the barrel, "having a limited movement upon 
said frame to move with and to lock and to unlock said breech block 
or bolt carrier"? Complainants would have it construed so that the 
word "with" should mean only "s)mchronously," making it read "a 
limited movement to lock and unlock, which movement takes place at 
the same time that the carrier is itself moving." This seems to us a 
very strained construction, and we concur with Judge Piatt in the 
conclusion that the double movement described in the specifications is 
expressed in this claim. The barrel is to have a limited movement 
"with * * * said breech block or bolt carrier," locked to it by 
ribs and recesses, and therefore moving "with" it; and the barrel is 
also to have another movement of its own to make or break such lock. 
The whole language of the patent plainly calls for such a construction 
of this claim, and, as thus construed, there is no pretense of infringe- 
ment. 

The other claim relied upon is: 

'*13. In a firearm, tbe combination witli a frame and a barrel mounted on 
said frame, of a breech block or bolt carrier, comprising a breech-bolt and a 
forward semi-tubular extension to cover the barrel, and having an opening 
forward of the breech-bolt to permit the ejection of the shelL" 

In the opinion of a majority of the court it cannot be successfully 
contended that the Browning patent, No. 580,924, covers a generic 
invention. Automatic firearms, embodying the general principles of 
the Browning device, had long been known, and are shown and de- 
scribed in numerous prior patents heretofore referred to, notably the 
patent to Borchardt. 

As time progressed defects were discovered, and, as usually happens 
in so promising a field, many skilled workers in the art entered upon 
the task of remedying these defects; the result being the compact 
and effective arm of the present day. Some of these men were inven- 
tors, others were skilled mechanics, and ftequently the changes, even 
when made by men possessing the inventive iaculty, required only the 
skill of the calling. The finished product of to-day is to a large ex- 
tent the evolution of successive improvements developed as experience 
demonstrated their necessity. Browning does not assume to be a 
pioneer. He distinctly says that his additions and changes are but 
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improvements upon existing structures. It is not pretended that 
Browning was the first to construct an automatic recoil-operated fire- 
arm containing as essential elements the frame, the barrel, and the 
breech-slide. . He has made certain definite and meritorious improve- 
ments upon this firearm, consisting, as the complainants' expert states, 
"in a definite structural and operative relation of these three elements 
to one another in the organization of the pistol." 

It is manifest, therefore, that though he is entitled to the rewards 
of his contribution to the art, and to a reasonable range of equivalents, 
he is not entitled to the fruits of the labor of others who have en- 
deavored to reach the same result by improvements along different 
lines. Other inventors have the same right as Browning to improve 
the combination of the frame, barrel, and breech-slide, and, if the 
result be accomplished by elements differing from his to the extent 
that they cannot be regarded as clear equivalents, these inventors can- 
not be held as infringers. In other words, the claim cannot be given a 
broad construction. It must be confined strictly to the elements as 
shown and described. 

The combination of claim 13 contains the following elements: 
First, a frame; second, a barrel mounted on said frame; third, a 
breech block or bolt carrier sliding on said frame, said breech block 
or bolt carrier comprising a breech-bolt and a forward semi-tubular 
extension to cover the barrel, and having an opening forward of the 
breech-bolt to permit the ejection of the shell. 

In order to construe the claim properly, recourse must be had to 
the specification and the prior art. We cannot permit speculation and 
guesswork to guide us as to the charapter and structure of the ele- 
ments of this clairn. What kind of a frame is referred to? What are 
the dimensions of the barrel, and how is it mounted on the frame? 
What is the form of the. breech-block and its semi-tubular extension, 
how does the latter cover the barrel, and what is the character of the 
opening forward of the breech-bolt? 

The answers to these questions are made clear by an examination 
of the specification and drawings and the proceedings in the Patent 
Office. "The frame a is extended forward for the attachment thereto 
of the barrel b and for the reception and support of the reaction 
spring," and is constructed so as to form a seat for the barrel when it 
is in its rearmost position. The barrel must be mounted on the frame 
*'in such a manner as to be capable of limited movement only, but of 
double movement within its limits — ^that is to say, the barrel is free 
to move to and fro in the direction of its length, and also to have an- 
other movement at the same time; such oSier movement being, in 
the construction represented in the drawing, a bodily movement to- 
ward and from the frame." 

The breech-block is suflSciently described in the claim. It must, how- 
ever, be connected with a transverse key near its forward end, which is 
inserted through rectangular recesses cut therefor in its sides. It is 
also provided, just forward of the ejection opening, with one or more 
openings with recesses to receive correst)onding ribs on the barrel, 
190 F.— 56 
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which are caused to enter the recesses **by the movement in the trans- 
verse or vertical plane which the barrel has at the same time that it is 
moved forward in a longitudinal direction." 

The patentee says that he does not restrict his invention "to a mag- 
azine-pistol nor any other particular kind of firearm." How, then, is 
this claim to be construed ? Is it to be given a broad construction com- 
mensurate with its language, or is it to be confined to the firearm ac- 
tually produced by Browning? 

We are. convinced that we must follow the familiar rule and inter- 
pret the claim in the light of the specification, conceding to Browning 
all that he has accomplished, but not permitting him to collect tribute 
from an independent inventor, who has made other improvements in 
an already crowded art. The three elements of the claim — ^the frame, 
the barrel and the breech-block — are not any frame, barrel, and breech- 
block, but Browning's frame, barrel, and breech-block, as described and 
shown in his specification and drawings. It is not enough that the 
defendant has these three elements, unless they are found in the envi- 
ronment and operating in the manner described by Browning. They 
cannot so operate and accomplish the result sought by him unless they 
have the characteristics and perform the functions pointed out in the 
patent. His combination will not operate unless its members are as- 
sembled as he directs. The frame and the barrel must be so con- 
structed as to permit the "limited double movement" which is so clearly 
emphasized. Without this the combination is inoperative. 

The barrel of the patent must have a longitudinal and also a vertical 
movement. The bolt-carrier comprises the bolt as an integral part 
thereof. In the defendant's pistol the barrel is not mounted on the 
frame, but is mounted on the bolt-carrier. It has no longitudinal or 
vertical movement, but is fixed against both. The "double limited 
movement" of the patent is therefore wholly absent. In the defend- 
ant's structure the breech-bolt is separate from the bolt-carrier ; in the 
patented structure the carrier comprises the bolt as an integral part 
thereof. 

Many other differences between the two structures could be pointed 
out, but sufficient has been said to indicate our views. It is enough 
that the defendant's pistol does not have one of the elements of the 
combination of the' claim, namely, a barrel mounted on a frame. Nei- 
ther does it have the "limited double movement" which is an essen- 
tial ingredient of the combination of the claim. 

The complainant advances the ingenious argument that the defend- 
ant's barrel is mounted upon the frame, because the breech bolt carrier, 
upon which it is actually mounted, is slidingly mounted on the frame. 
In support of this contention it is asserted that "the barrel is mounted 
upon the frame just as truly as a rider is mounted upon a horse, in 
spite of the use of a saddle." 

Undoubtedly a rider is mounted upon a horse, even though he wears 
breeches and has a saddle under him ; but the illustration, though spe- 
cious, fails, we think, for lack of resemblance. We might suggest an- 
other and, perhaps, a more relevant simile. Would it be accurate to 
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assert that the locomotive engineer seated in his cab is mounted on the 
rails, because his engine is so mounted? 

In the most favorable view for the complainants, which can be taken 
of the evidence, infringement of the thirteenth claim is involved in 
doubt. 

It follows that the decree of the Circuit Court must be affirmed, with 
costs. 



COLT'S PATENT FIREARMS MFG. CO. et al. v. NEW YORK SPORTING 

GOODS C50. 

(Circuit Court of Appeals, Seoond Circuit September 5, 1911.) 

No. 252. 

Patents (§ 328*) — ^Iitfbingement^Atjtomatic Fibeabic. 

The Browning patent, No. 747»585, for an automatic firearm, constmed, 
and held not infringed by the device of the Searle patent, No. 804,985. 

Appeal from the Circuit Court of the United States for the South- 
em District of New York. 

Suit in eguity by the Colt's Patent Firearms Manufacturing Com- 
pany and John M. Browning against the New York Sporting Goods 
Company. Decree for defendant, and complainants appeal. Affirmed. 

This cause comes here upon appeal from a decree dismlsbing bill of com- 
plaint. The suit is for alleged infringement of United States patent 747,- 
585, issued December 22, 1903, to John M. Browning, for an **automatic fire- 
arm." This suit and the one in patent 580,924 between the same parties 
were argued together, both in the Circuit Court and here. Our opinion in 
the other suit (190 Fed. 553) is handed down herewith, and may be consulted 
for a discussion of what is common to both patents. 

W. K. Richardson and A. D. Salinger, for appellants. 
Edmund Wetmore and H. S. Knight, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This patent, like the other, relates to 
firearms of the automatic type — a pistol being selected for description 
— and the specifications cover the entire structure, going at consider- 
able detail into all its parts, frame, barrel, breech-bolt, breech-slide (the 
"breech-block or bolt-carrier" of the first patent), lock, trigger, ham- 
mer, firing pin, magazine, and ejector. The "objects of the invention" 
set forth by the patentee are multitudinous. There are at least nine of 
them, and the particular devices securing some one of these objects 
may evidently be used in weapons which do not present all the specific 
details of Browning's complete pistol. As to some of these devices 
the patentee supposed he had found some novel and useful subcom- 
bination, and undertook to cover all of them. In consequence there are 
31 claims, but we are concerned here solely with the tenth, which is 
the only one sued on. It reads : 

"10. In a firearm, the combination of a frame, a rotatable barrel having 
on its under side segmental ribs at right angles to the axis of the barrel in 

•For other cases see same topic ft § number In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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engagement with grooyes In the upper side of the open firame, and a breech- 
slide comprising a cover holding tiie barrel In engagem^it with the frame 
and a breech-bolt in rear of the barrel." 

The breech-slide, like the "carrier" of the first patent, comprises 
the breech-bolt and the forward extension. Unlike the first patent, 
however, the barrel has no "double movement." It rotates on the axis 
of the bore, but does not move forward or back, being securely an- 
chored to the top of the frame by the ribs and grooves aforesaid. This 
anchoring is effected merely by the insertion of the ribs in the grooves. 
The barrel is not attached to the frame by any fastening devices what- 
ever (such as the rocking links of the first patent). It simply lies on 
the frame, but stays there unmoved, by discharge of a cartridge, be- 
cause the breech-slide which encircles the barrel holds its ribs down 
into engagement with the grooves. 

The barrel, however, is capable of rotation, and if rotated when the 
breech-slide is in a certain position the ribs will pass into a recess in 
the interior walls of the breech-slide. A quarter rotation will bring 
them into the recess. Being then disengaged from the grooves on the 
frame, the barrel may be removed forwardly from the breech-slide. 
In this arrangement merely by the combination and interrelation of 
the frame, barrel and breech-slide in the assembled pistol, and without 
any fastening or securing means whatever, the loose barrel is secured 
in place upon the frame. The specification refers to this combination 
as producing a "firearm of this class (automatic) in which the barrel, 
to insure accuracy of firing, shall be rigidly held upon, but located en- 
tirely above, the frame, near the sighting-line of the arm, and in which 
the attachment of the barrel to the frame shall support the barrel rig- 
idly, but shall allow the barrel at will and readily to be detached and 
removed, and to be replaced and attached, without requiring the use 
of any tool whatever." 

It is shown by the testimony that ordnance boards consider it a de- 
sirable thing to have firearms "capable of being readily dismounted 
and assembled, using as few tools as practicable." This rotary motion 
of the barrel has no purpose in complainant's pistol, except to permit 
disassembling. The expert for complainant so concedes, and, since he 
further concedes that in defendant's pistol rotation of the barrel plays 
no part in disassembling, we do not deem it necessary to enter into any 
discussion of the prior art, or to consider at length the other proposi- 
tions upon which it is sought to avoid infringement. We are not to 
be understood as holding that there is mdrit in any of these other prop- 
ositions. 

The decree is affirmed^ with costs of this appeal. 
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KREPUK T. CX)UCH PATENTS CO. 

(OUealt Court of Appeals, First Ctrcuit October 8, 1911.) 

No. 93a 

L Patents (| 255*) — iNFEinazicENT—CouBiNATioNs. 

The Inventive act In a combination patent Is the making; of the com- 
ponent parts, capable of combination and lit to be united to constitute 
the combination, and Infringement of such a patent is complete when 
the component parts of the combination are made or sold fitted to be put 
together, and Intended to be put together. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. fi 397-^99; Dec 
Dig. i 255.*] 

2. Patents (5 328*) — ^Inisinobicent--Coi£binatio]7. 

A permanent Injunction was granted restraining defendant from directly 
or Indirectly Infringing the De Plnlec-Mallet patent. No. 712,718, for a 
sliding bed or couch, comprising two separable metal sections, each having 
four legs Which may be slid together, the smaller under and within the 
other, forming, when closed, a single, and, when op<m, a double, bed. 
Held, that the sale by defendant to dealers of an equal number of larger 
and smaller sections or cots, unconnected, but adapted and Intended by 
both defendant and the purchasers to be combined into an infringing 
structure, constituted a direct infringement of the patent, and a violation 
of the injunction. 

8. Injunction ({ 232*) — Violation— Punishmbni^Natubb ov Pboccedinos— 
Judgment. 

In a proceeding against the defendant in an equity case for contempt 
for violation of an injunction, the court may properly impose a fine for 
the benefit of the complainant, measured in some degree by the pecuniary 
injury caused him. Such fine is remedHai, and not punitive, and does 
not exclude punishment of the defendant where the contempt also has 
a criminal aspect; and where the proceeding was by petition, separate 
and distinct from the original suit, and was treated by the court and 
both parties as a criminal proceeding, in which proof of the offense beyond 
a reasonable doubt was required, as well as a dvil proceeding, both 
aspects being considered, the court may in the same proceeding Impose 
such compensatory fine, and also a sentence of imprisonment as a punish- 
ment 
CEd. Note.— For other cases, see Injunction, Dec. Dig. i 232.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Proceeding for contempt by the Couch Patents Company against 
Samuel Kreplik. From tfie judgment, defendant brings error. Af- 
firmed. 

• Francis J. V. Dakin, for plaintiff in error. 

Odin Roberts (Charles D. Woodberry and Roberts, Roberts & 
Cushman, on the brief), for defendant in error. 

Before ALDRICH, BROWN, and HALE, District Judges. 

HALE, District Judge. On February 20, 1909, a final injunction 
was issued by the Circuit Court for the District of Massachusetts, 
whereby the plaintiff in error (of whom for convenience we shall here- 
after speak as the defendant) was enjoined from directly or indirectly 

•JW otli«r OMM ■•• MB* topic lb I NUMBU in Deo. lb Am. Digi. 1907 to daU, lb R«»*r ladoxoo 
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making, constructing, using, or vending bedsteads, couches, or other 
devices embodying the invention of United States letters patent No. 
712,718, granted November 4, 1902, to Adrian De Piniec-Mallet, 
and especially referred to in claims 1, 2, 3, 4, 5, 6, 7, and 12 thereof. 
From the specifications the scope and purpose of the invention appear 
to be: ' 

"To provide an Improved bed comprising a main section and a sliding or 
extensible section, eacli having a metallic fabric rigid therewith, the struc- 
ture being so organized that the metallic fabric of one section will slide 
transversely or crosswise between a side bar and the metallic fabric of the 
other, section, whereby the two sections are nested, and the two fabrics are 
in such close relation that they are nearly level when extended, the distance 
between the two being sufficient to permit the proper sliding of one undw 
the other without interfering with such movement, and such sections com- 
prising, when closed, a single, and, when open, a full-sized double bed." 

The thing produced in commerce as the result of this invention is 
an extensible bedstead or couch, consisting of two separable bed sec- 
tions or frames, which, when placed upon the market, as the case 
shows, are of metallic formation, each with four legs, end bars and 
side rails, with wire fabric attached to the end bars and stretched 
from end to end of each of said frames ; one of the frames being a 
little shorter and a little lower than the other, the structural elements 
of each so arranged that the two sections may be nested or slid to- 
gether, the smaller section under and within the larger, with its wire 
fabric close under the wire fabric and over the side rail of the larger. 
The case shows that these bedsteads are sometimes delivered by the 
manufacturers, nested, namely, with the two sections slid together, 
and the legs wired or tied to prevent them from sliding apart in trans- 
portation ; and sometimes in imnested relation, leaving the purchaser 
to nest and slide the two sections together; that the patented couch 
is called in the trade a "sliding couch." 

The case came before the Circuit Court upon petition by the de- 
fendant in error (hereinafter for convenience to be called the peti- 
tioner) for an attachment for contempt to be issued against the de- 
fendant, The alleged contemptuous act is substantially stated by the 
Circuit. Court, namely, that the defendant sold and delivered to one 
Williams twelve single cots, and to one Meserve four single cots, 
unconnected and uncombined; and did not nest or combine any two 
of the cots sold and delivered so as to form an extensible sliding 
couch ; and, though it does not appear that any two of said cots have 
been so nested or combined, it is left undisputed that six larger and* 
six smaller single cots were sold and delivered to Williams, and two 
larger and two smaller single cots to Meserve; that the cots sold to 
Williams were capable of being at once combined into six sliding 
couches, and those sold and delivered to Meserve into two sliding 
couches ; and that the larger and smaller cots referred to were in all 
material respects like the two sections, one larger and one smaller.. 
Upon these facts the Circuit Court found that the sale to Meserve was 
of four cots in pairs, the cots of each pair adjustable as one nested 
sliding couch, in accordance with the first claim of the patent; that 
each pair was sold for use as one sliding couch; that this was known 
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to the defendant and Meserve; and that both of them intended this 
use; that the sale to Williams was of twelve cots in pairs, the cots 
of each pair adjustable as one nested sliding couch in accordance with 
the first claim of the patent ; that each pair was sold for use as one 
sliding couch ; that this was known to the defendant and Williams ; 
that both of them intended this use ; that on May 24, 1910, upon a 
petition similar to the one before us, the defendant was adjudged in 
contempt for violating the same injunction, and was fined $100. Aft- 
er a full hearing, the Circuit Court found that the defendant had 
knowingly and willfully violated the injunction; that the pretense of 
selling single cots, and not "sliding couches," was a mere colorable 
attempt at evasion on his part. The court therefore adjudged the 
defendant to be in contempt ; and, in view of his former contempt of 
the same injunction, the court imposed upon the defendant a fine of 
$500 for the use of the petitioner, and ordered the defendant to be 
imprisoned for ten days. To review this judgment of the Circuit 
Court, the defendant has brought his writ of error. And upon this 
writ of error the case now comes before this court. 

1. Did the Circuit Court err in adjudging the defendant to be in 
contempt? 

The defendant says that the cot beds which he sold were ordinary 
articles of commerce; that he had a perfect right to sell them, al- 
tht)ugh certain of them might be combined and made to infringe the 
patent ; that there is nothing in the patent to prevent him from selling 
single cot beds of any form ; that the cot beds sold by him to Meserve 
and to Williams were not arranged in a nested condition; that, un- 
nested, they did not constitute an infringing device, but that somq 
act was necessary to be performed to change the beds so sold from 
noninfringing articles to infringing articles ; that the act of infringe- 
ment is not performed until the two cot beds are actually assembled 
and nested together; that their adaptation for nesting together does 
not make them an infringing structure; and that, even though the 
cot beds sold to Meserve and Williams were sold in response to or- 
ders for "sliding couches," this fact should not induce this court to 
hold that a sale of single cots in an unnested condition constitutes an 
infringement. The defendant further says that, even if the sales to 
Meserve. and Williams may be held to be an infringement of the pat- 
ent, neither of such sales was a direct, but merely a contributory, in- 
' f ringement ; and that the only issue raised by the pleadings was tfiat 
of direct infringement. 

[1,2]. The evidence clearly shows that two furniture dealers, Me- 
serve and Williams, ordered of the defendant "sliding couches" ; that 
the couches were delivered to them by the defendant in unassembled 
pairs. The Circuit Court properly found that each of these pairs of 
cots was sold for use as one sliding cot, and that this was known to 
the defendant and to the purchaser, and that both intended such use. 
We must hold that this constitutes an infringement of the patent. 
The inventive act in a combination patent is the making of the com- 
ponent parts, capable of combination, and fit to be united to constitute 
the combination. The physical putting together of the two parts is 
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no part of the invention. The infringement of a patented combina- 
tion is complete when the component parts of the combination are 
made or sold, fitted to be put together and intended to be put together. 
The infringement in this case was clearly a direct infringement. The 
facts do not show a partial infringement in aid of a complete infringe- 
ment. The defendant did not merely aid or contribute in effecting 
an infringement. Hfe sold both parts of the combination, in a con- 
dition ready to be put together to make a completed structure. His 
offense contained all the elements of a direct infringement. In this 
circuit, in Goodyear Shoe Machinery Co. v. Jackson, 112 Fed. 148, 
50 C. C. A. 159, 55 L. R. A. 692, in speaking for the Circuit Court of 
Appeals, Judge Colt has clearly shown the distinction between a di- 
rect and a contributory infringement. The learned counsel for the 
defendant has himself cited a case in which Judge Lurton has quoted 
the analytic definition by Judge Taft in Bullock Electric, etc., Co. v. 
Westinghouse Electric, etc., Co., 129 Fed. 105, 111, 63 C. C. A. 607. 
This statement is in exact accord with the law of this Circuit an- 
nounced by Judge Colt in the Goodyear Case. 

It may further be said that the injunction against which the of- 
fense was committed in the case at bar was an injunction against "di- 
rectly or indirectly" infringing the patent. The learned judge who 
sat in the Circuit Court adjudged that the defendant violated the in- 
junction. We find this judgment free from error, whether the defend- 
ant is held to be guilty of a direct or of a merely contributory in- 
fringement. Upon the evidence in the case, however, we have no dif- 
ficulty in coming to the conclusion that the defendant was clearly 
guilty of a direct violation of the injunction. 

2. Did the Circuit Court err in imposing a fine upon the defendant 
for the use of the petitioner? 

[3] The defendant says that, having adjudged him guilty of con- 
tempt, the Circuit Court had no jurisdiction to order him to pay a fine 
for use of the petitioner; but that its action was in excess of its juris- 
diction, and void. 

Let us look at the precise action which is brought before us. The 
final decree shows that the Circuit Court did three distinct things: 
First, the court found that the defendant, Samuel Kreplik, had vio- 
lated the injunction of the court; second, the court ordered Samuel 
Kreplik to pay a fine of $500 to the clerk of the court for the use of 
the petitioner withi^i 10 days from the date of the decree; third, 
the court ordered Samufel Kreplik to be imprisoned for 10 days. The 
court further provided for necessary process to enforce its order. 

It appears, then, that the Circuit Court provided compensation to 
the petitioner for the losses, it had suffered by reason of Kreplik's 
act of contempt. This court is not called upon to pass upon the ques- 
tion whether or not the compensation so awarded is excessive. Ques- 
tions as to the amount of compensation to the petitioner are not prop- 
erly raised. While the defendant assigned as error that the Circuit 
Court imposed a fine in the absence of evidence showing the expenses 
incurred by the petitioner, he did not rely upon such assignment in 
his exceptions. He did not make them a part of his exceptions* Thus 
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the question of the reasonableness of compensation is not before us. 
In Merchants' Stock & Grain Company v. Chicago Board of Trade, 
187 Fed. 398, 109 C. C. A. 230, the Circuit Court of the Eighth Cir- • 
cuit has recently considered the question in relation to what matters 
may be passed upon under a writ of error, and what questions may 
be reviewed only by appeal. 

The courts of the United States recognize that the process of con- 
tempt has two distinct aspects— one criminal, to punish disobedience; 
and the other remedial and civil to enforce a decree of the court, and 
to compensate private persons. In Re Christensen Engineering Co., 
194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072, it was held by the 
Supreme Court that, where the fine for violation of an injunction is 
to reimburse the party injured by the disobedience, it has not a puni- 
tive character; but, where the fine is payable to the United States, it 
is clearly punitive and in vindication of the authority of the court. 
Bessette v. Conkey, 194 U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997. 
In Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct 
492, 55 L. Ed. 797, the Supreme Court has lately passed upon this 
question. The court clearly draws the vital distinction between pro- 
ceedings for civil contempt, which are between the original parties, 
and proceedings at law for criminal contempt, which are between the 
public and the defendant. The court holds that the proper remedial 
relief for a disobedience of an injunction in the equity cause before 
it would have been to have imposed a fine for the use of the complain- 
ant, measured in some degree by the pecuniary injury caused by the 
act of disobedience. 

The two aspects of contempt proceedings have often been before the 
Circuit Court in this circuit, where it has been clearly recognized that 
in an equity cause a fine for contempt imposed for the use of the peti- 
tioner is not a punitive fine, but merely indemnity to the petitioner for 
the loss occasioned to him by the offensive acts of the defendant. In 
the case at bar the Circuit Court, under the third paragraph of its 
decree, gave suitable compensation to petitioner ; and, while the com- 
pensation is spoken of as a fine, it clearly is not such a fine as can be 
held to be punitive within the meaning of the law. 

We have now considered only the question whether the Circuit 
Court could properly, under the circumstances of the case, impose a 
fine upon the defendant for the use of the petitioner, without regard 
to the form of proceeding. We shall later in this opinion consider 
the question whether the Circuit Court could properly pass upon the 
punitive and remedial elements in one and the same proceeding. 

We have no doubt that the action of the Circuit Court in giving its 
remedial relief was free from error. The action of the Circuit Court 
in giving compensation to the petitioner was in our opinion lawful in 
accordance with the practice of the court in this circuit, and with the 
rule of the Supreme Court. 

3. Did the Circuit Court err in ordering the defendant to be impris- 
oned for 10 days ? 

In the Gompers Case the Supreme Court has exhaustively consid- 
ered the whole subject of contempt The court there points out that 
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contempts are neither wholly civil nor altogether criminal ; and that . 
it is not always easy to classify a particular act as belonging to either 
of these two classes. The court there had to determine whether the 
case before it was one of criminal contempt ; and it was compelled to 
give a critical examination to the pleadings, the procedure, the atti- 
tude of the parties to the case, and to all the special facts in the pro- 
ceeding/ The case arose upon an appeal which presented everything 
in the record. The court found that it was a case of purely civil con- 
tempt; but that the court below had undertaken to proceed as in a 
criminal case, had found guilt, and imposed sentence, without having 
made it clear to the defendants that they were being tried upon a 
criminal charge, that the defendants had been forced to testify with- 
out knowing Siat they were being heard upon a charge and not upon 
a suit. From the special circumstances of the case 3ie court clearly 
showed that the defendants were not given the protection to which 
respondents are entitled in a case where guilt or innocence are brought 
in question, and where the liberty of the citizen is involved. The court 
showed that "both parties to the controversy treated the proceeding as 
purely and solely civil, and not involving a criminal charge. The court 
clearly pointed out that in a case of doubt the mutual understanding 
of the parties is of controlling force, and often determines the ques- 
tion of whether the civil or the criminal element dominates the pro- 
ceeding. 

The case at bar comes before us upon a writ of error, and presents 
only such questions as arise under the exceptions and are stated in 
the assignment of errors. This contempt proceeding was distinct and 
separate from the original equity cause. It arose tjpon a petition for 
contempt in which the petitioners stated facts sufficient to bring be- 
fore the court both the civil and criminar elements of contempt, and. 
in which the aid of the court was invoked, both to compensate the, 
complainant and also to vindicate its authority. The case clearly 
shows that the defendant had a fair and full trial on the question of 
criminal contempt. At the special request of the defendant himself^ 
the Circuit Court ruled that: 

"This proceeding Is a criminal proceeding, reviewable in error; and the 
rule of evidence as to the proof of the offense beyond a reasonable doubt, 
including the element of criminal contempt, Is applicable." 

This ruling gave the defendant the clear, specific safeguard of a. 
trial upon a criminal charge. There was a common understanding of 
all parties that he was having such trial. He has had his day in court 
at a hearing in which the criminal element dominated the proceeding; 
and he himself admits that he has been tried and sentenced upon a 
criminal proceeding, where the rule of evidence as to the proof of 
the offense beyond a reasonable doubt was made to apply. It is not, 
then, necessary to critically consider the forms of the proceeding, ta 
find out that the defendant had the proper protection to which he 
was entitled in a case where a criminal charge was made against him. 
It is true that in the case at bar many of the different forms were 
present which in the Gompers Case induced the Supreme Court to 
hold that proceeding to be solely a civil one; but the court was pro- 



Digitized by 



Google 



KBEPLIK V. COUCH PATENTS CO. .571 

yiding for the ample protection of the citizen where a criminal charge 
is made against him. It was not undertaking to enumerate the dif- 
ferent things which must be present in order to make a criminal pro- 
ceeding. The case now before us was, in its dominant element, con- 
fessedly and unquestionably a criminal proceeding. We are not 
obliged to examine the mere forms, to find its character. 

In our opinion the sentence of 10 days imprisonment was properly 
and lawfully imposed. 

4. Was it error for the Circuit Court to pass upon both the punitive 
and remedial elements in one proceeding? 

The Circuit Court imposed a punitive sentence. By its ruling it al- 
lowed the criminal element to dominate the proceeding. It also made 
an award of compensation for the complainant. Of this latter action 
the defendant complains, and says that it was error for the court to 
take such action. We have already discussed the award of compensa- 
tion, standing by itself, and have found it to be free from error. It 
is our duty now to briefly consider the question presented by the Cir- 
cuit Court having taken action upon both the punitive and civil aspects 
of the case in one proceeding, although there may be doubt whether 
this question fairly arises upon this writ of error. 

In discussing the action of the court upon the criminal side we have 
found that the mutual understanding of the parties was of great and, 
perhaps, determining force. Here again, upon the remedial side, the 
understanding of the parties is of great moment. The record shows 
that, while the defendant requested the court to rule that the case was 
a criminal one, the defendant also requested rulings which pertained 
simply and only to the civil side of the case. It appears then that 
both parties assumed that, while the civil rights of the parties were 
involved, the court was asked to proceed further to vindicate its au- 
thority. The Circuit Court made its two awards, its compensatory 
award and its punitive award, in one proceeding. In doing so it fol- 
lowed the practice of the courts in this circuit and in other circuits. 
This practice had no less a sanction than that of Judge John Lowell, 
and of Judge Nelson in Hendryx v. Fitzpatrick (C. C.) 19 Fed. 810, 
813, where the court in this circuit held that the process of contempt 
had two distinct functions, one criminal to punish disobedience, and 
the other civil and remedial; that in patent causes the practice has 
been to combine the two under a proper proceeding, and to order pun- 
ishment if it is thought proper, and to indemnify the plain tiflF if it is 
thought proper, or to do both if justice requires ; that in patent causes 
it has been usual to embrace the public and the private remedy in 
one proceeding. This has been held to be the proper practice by Mr. 
Justice Miller in Re Chiles, 22 Wall. 157, 168, 22 U Ed. 819. 

In the Gompers Case the court has nowhere said that this practice 
of the several circuits in patent causes is improper or illegal. Un- 
der the principles announced in that case, it must, of course, appear 
in a cause in equity that, before imposing a sentence for criminal con- 
tempt, the court distinctly gave the defendant his day in court and 
allowed him a full and fair hearing upon . a criminal charge. In that 
case the Supreme Court recognizes that the practice with reference 
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to contempt proceedings has been unsettled. It does not condemn the 
practice of the Circuit Court in the several circuits in equity causes 
in passing upon the punitive and civil aspect of the case in one pro- 
ceeding. It does, however, hold with great force and clearness that 
a citizen should not be compelled to face a criminal charge without 
being fully advised that he is facing such charge. We do not find 
that the Supreme Court has ever said that any particular form of pro- 
ceeding is required* providing the defendant is left in no doubt as 
to what charge is made against him. In the Gompers Case the court 
further points out that, in United States Revised Statutes, § 725 (U. 
S. Comp. St. 1901, p. 583), Congress has declared the power which 
already inhered in courts to punish contempts of their authority. It 
seems clear that by that statute the Congress did not undertake to 
limit the courts in the rights which they already pjossessed to act 
promptly and mdependently in any competent proceeding for the pur- 
pose of enforcing their judgments and punishing disobedience. The 
Suprem^e Court has long since taken the view that such statutes as 
the one in question are legislative assertions of this right of courts; 
that this right is incidental to the grant of judicial power, and could 
have been exercised without the aid of the statute ; that such legisla- 
tive grant of power can be considered either as an instance of abun- 
dant caution or a legislative declaration that the power of punishing 
for contempt shall not extend beyond its acknowledged limits of fine 
and imprisonment. Anderson v. Dunn, 6 Wheat. 204, 227, 5 L. Ed. 
242; Bessette v. Conkey, 194 U. S. 327, 24 Sup. Ct 665, 48 L. Ed. 
997. In Re Christensen Engineering Co., 194 U. S. 458, 24 Sup. Ct. 
729, 48 L. Ed. 1072, the Supreme* Court further said that, where a 
court is proceeding in vindication of its authority, this element dom- 
inates the proceeding, and is reviewable by the Circuit Court of Ap- 
peals on writ of error. It is clear, then, that in a proceeding where 
both the remedial and punitive elements are brought before the court 
the criminal element must control. But in saying that the criminal 
element dominates the proceeding the Supreme Court does not say 
that such domination excludes the remedial element from being con- 
sidered, or prevents a judge in a case like the one before us from vin- 
dicating the court's authority by punitive action, and at the same time 
applying remedial relief. 

In the case at bar the Circuit Court gave the defendant a full hear- 
ing upon all the civil and remedial aspects of the case at the same time 
that it gave him a trial upon the charge for criminal contempt. The 
defendant fully understood that he was being tried upon the remedial 
aspects of the case as well as upon a criminal charge. He asked for 
rulings touching both aspects of the cause. There was no necessity 
for the Circuit Court to delay the administration of justice by divid- 
ing the two elements, and insisting upon separate proceedings in each 
element. If there had been such necessity, the court might have pro- 
ceeded with the remedial side of the case, and have then granted a 
motion to show cause at a further hearing why the defendant should 
not be tried upon the charge for criminal contempt. But in the pro- 
ceeding before it the Circuit Court found that, upon a proper petition, 
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Upon ample notice, and with a full understanding, the parties might 
properly be heard upon both elements, and it allowed the criminal ele- 
ment to dominate the proceeding. Under the principles of the Gom- 
pers Case, and under the prevailing practice of this Circuit, we find 
no error in the action of the Circuit Court; 
The judgment of the Circuit Court is affirmed. 



IfODEL BOTTLING MACeiNERY CO. T. ANHEUSER-BUSCH BREWING 

ASS'N.t 

(Circuit Court of Appeals, Eighth Circuit September 18, 1911.) 

No. 2,831. 

1. Patents (| 828*) — Anticipation— Appabatus fob Past e u bizi nq Beeb. 

The Wagner pateutt No. 607,304, for an apparatus for pasteurizing beer, 
which consists of endless chains having receptacles for conveying bottles 
of beer through a tank with compartments containing water of different 
temperatures. Is void for anticipation by the apparatus of the Leach 
British patent. No. 6,065, of Novejnber 19, 1881, for curing fish^ which 
employs the same mechanical combination for a similar purpose in an 
analogous act. 

2. Patents (f 61*) — ^Anticipation— Date op Application fob Paivnt. 

An application for a patent for a process cannot be considered, for 
t3ie purpose of the question of anticipation, a continuation of a prior 
application for a patent for a machine for carrying out such process, 
which, although disclosing the process, did not daim it. 

[Ed. Note.— For other cases, see Patents, Oent Dig. i 77; Dec Dig. 
1 61.*J . . 

8. Patents (S 328*) — ^Anticipation— Pbocess >x>b Pastbubizing Beeb. 

The Wagner patent. No. 768,550, fOr a process for pasteurizing beer, 
is void for anticipation by the Pindstofte German patent. No. 89,691, of 
December 9, 1896. 

i. Patents (| 72*) — ^Anticipation— Process. 

It Is not necessary, to constitute an anticipation of a process patent, 
that the 'two processes should be identical in all particulars; but It is 
sufficient if in general asjpects they are the same, and the difference in 
minor matters is only such as would suggest itself to a person possessing 
ordinary skill in the art. 

[Ed. Note.— For other cases, see Patents, Cent Dig. Sf 8ft-91; Dec. 
Dig. I 72.*] 

S. Patents (5 64*) — ^Anticipation— Pbocess. 

A patent for a process may be anticipated by a prior patent for a ma- 
chine which fully discloses such process. 
[Ed. Note. — ^For other cases, see Patents, Dec. Dig. | 64.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Suit in equity by the Model Bottling Machinery Company against 
the Anheuser-Busch Brewing Association. Decree for defendant, and 
complainant appeals. Affirmed. 

Hugh K. Wagner, for appellant. 

George H. Knight and C. C. Linthicum (Howard G. Cook and 
Nagel & Kirby, on the brief), for appellee. 

•For otber cabm loe same topic A. 9 numbsr in Dec. ft Am. Digs. 1907 to dAt«, ft Rep'r Indext* 
t Rehearing denied December U, 1911i 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H, MUNGER, District Judge, 

WM. H. MUNGER, District Judge. This action is based upon an 
alleged infringement by defendant of letters patent No. 607,3(H, per- 
taining to a mechanical apparatus for pasteurizing beer, and for the 
infringement of a process for pasteurizing beer covered by letters pat- 
ent No. 768,550; said patents issued to E. Wagner, and complainant 
being assignee of the patents. Patent No. 607,304 was issued July 
12, 1898. The claims in this patent are as follows : 

"1. In an apparatus of the character described, the combination of a tank, 
a pair of endless chains, sprocket-wheels in engagement with which said 
chains are adapted to travel, bottle-receiving receptacles pivoted to said chains, 
and means for driving said chains, substantially as described. 

**2. In an apparatus of the character described, the combination of a tank, 
a pair of endlo^s chains, sprocket-wheels in engagement with which said 
chains are adapted td travel, bottle-receiving receptacles pivoted to said chains, 
said receptacles comprising U-shaped bars and cross-bars arranged on cor- 
responding sides of said U-shaped bars, and means for driving said chains, 
substantially as described. 

"3. In an apparatus of the character described, the combination of a tank, 
divided into three compartments for warm, hot, and cold water, a conveyer 
arranged to travel through said compartments, said conveyer comprising a 
pair of endless chains, and bottle-receiving receptacles pivoted to said chains, 
sprocket-wheels in engagement with which said chains are adapted to trav^ 
means for driving said chains, and a spray-pipe arranged to direct a spray 
of water onto the bottles in the conveyer after they leave the hot-water com- 
partment of said tank, substantially as described.*' 

In the specifications it is stated that the apparatus is designed to 
pasteurize beer, by placing the bottles containing the beer into the 
bottle-receiving receptacles, thence carried continuously through the 
tank containing three compartments, the first of which contains warm 
water, the second compartment water of sufficient temperature to pas- 
teurize the beer, the third containing cold water for the purpose of 
cooling the bottles. The patent is for an apparatus of machine to 
effectuate the pasteurizing process, and nothing more. 

The first specification, the only one claimed to be infringed, is a 
combination of old and well-known devices, consisting of a tank, a 
pair of endless chains used in connection with sprocket-wheels, adapt- 
ing said chains to travel, bottle-receiving receptacles pivoted to said 
chains, and means for driving said chains. 

[1] One of the defenses interposed is that this patent is void be- 
cause of prior anticipation. Numerous patents are cited and have 
been introduced in evidence to support such defense. We regard it, 
however, as unnecessary to review but one — British patent No. 5065, 
issued to one George Leach, under date of November 19, 1881. 

The Leach apparatus, designed for the curing of fish, was a com- 
bination of the same mechanical elements as complainant's, namely, 
a tank divided into three compartments, a pair of endless chains in 
connection with sprocket-wheels by which said chains were moved, 
carrying receptacles attached to the chains, and means for driving 
the chains. The operation of Leach's apparatus was by placing the 
fish to be cured in.the receiving receptacle attached to the chains, and 
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by the movement of the chains they were first immersed and cleansed 
in the first compartment in the tank, which contained water, theii 
transferred to the second compartment, containing hot water, and 
from thence into the third compartment, containing oil. 

We can perceive of no difference in the machine or apparatus of 
complainant and that of Leach, or in their operation, excepting that 
the receiving receptacle in Leach's is in form tubular, in which bottles 
would have to be placed horizontally, while in the complainant's ap- 
paratus the bottles can be placed perpendicularly. But such a change 
in form of the receptacle in these respects is one which would readily 
suggest itself to a person of ordinary mechanical skill. 

The art of curing fish and pasteurizing beer to preserve it are analo- 
gous. Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; Roberts v. Ryer, 
91 U. S. 150, 23 L. Ed. 267. Hence complainant's apparatus for 
pasteurizing beer is but a double use of Leach's apparatus for curing 
fish. For such reason, the first claim of complainant's patent No. 607,- 
304, alleged to be infringed, is void. Crescent Brewing Co. v. Gott- 
fried, 128 U. S. 158, 9 Sup. Ct. 83, 32 L. Ed. 390; Aron v. Manhat- 
tan Ry. Co. 132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272; Thomson- 
Houston Electric Co. v. Rahway Electric L. & P. Co. (C. C.) 95 Fed. 
660; W. F. Burns Co. v. Mills, 143 Fed. 325, 74 C. C. A. 525; Amer- 
ican Brake Shoe & Foundry Co. v. Railway Materials Co. (C. C.) 143 
Fed. 540. 

The process patent is also alleged to be void because of prior an- 
ticipation. In determining this defense it becomes important to as- 
certain the date from which complainant is entitled to have the appli- 
cation for such patent considered as having been first made, as the 
state of the prior art is to be considered from the date of the applica- 
tion. The chronological order in which applications were made for 
the' several patents of complainant, and the proceedings connected 
therewith, in the Patent Office, apjpear to be as follows : 

Application for patent No. 607,304 was filed January 3, 1898, and 
patent issued July 12, 1898. The application was entitled "For the 
Improvement in Beer Pasteurizing Apparatuses," and was for the 
machine or apparatus before considered. June 30, 1899, an applica- 
tion was filed in the Patent Office for an improvement to said machine 
and for the process of pasteurizing beer. This application was or- 
dered divided by the Patent Office, and the application proceeded as 
one for an improvement in the machine mentioned, which resulted in 
a patent for such improvement being granted of date July 24, 1900. 
The date when the order of division was made does not appear, but 
on June 2, 1900, an application for the process patent was filed. Alter 
rejection was made by the examiner on the ground of anticipation, an 
appeal was taken from the examiner to the board of examiners, and 
from that board to the commissioner ; each sustaining the decision of 
the examiner. An appeal was then taken to the Court of Appeals for 
the District of Columbia, which reversed the decision of the Commis- 
sioner and sustained the application; the process patent being there- 
after issued under date of August 24, 1904. 

[2] Complainant contends that it is entitled to have the application 
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for the process patent treated and held as a continuation of the ap- 
plication for the machine patent filed January 3, 1898, and its validity 
determined from the state of the art at that date.. That one applica- 
tion for a patent may be a continuation of a prior application for the 
same thing under certain circumstances .is unquestioned. 

In Hayes- Young Tie Plate Co. v. St. Louis Transit Co. 137 Fed. 
80, 70 C. C. A. 1, this court had for consideration the question as to 
when one application for a patent might be considered a continua- 
tion of a former application for the same thing. It was said : 

"There is a wide difference between the abandonment of an invention and 
the abandonment of an application for it. An abandonment of an application 
is not necessarily an abandonment of the invention, and after the applica- 
tion has been abandoned a valid patent for the invention may nevertheless 
be secured upon a new application, provided the invention has not gone into 
public use or been upon sale for more than two years prior to the filing of the 
latter. In cases in which the first application has not been abandoned, sub- 
sequent applications and amendments constitute a continuance of the original 
proceeding, and the two years' public use or sale which may avoid the patent 
must be reckoned from the presentation of the first application, and not from 
the filing of subsequent applications or amendments [citing cases]. But the 
abandonment of an application destroys the continuity of the solicitation of 
the patent After abandonment, a subsequent application institutes a new 
and independent proceeding, and the tWQ years* public use or sale which may. 
invalidate the patent issued upon it must be counted from the filing of the 
latter application [citing cases]." 

The case before us does not involve the question of abandonment 
of the application filed January 3, 1898, for the reason, as before 
stated, that that application was for a machine pure and simple, and 
in no respect for the process. True it is that the process was dis- 
closed in the specifications, but such is always required in machine 
applications. If, as stated in the foregoing case, the abandonment of 
an application destroys the continuity, and a subsequent application 
must be treated as a new and independent proceeding, how can it be 
said that there is any continuity between an application which did not 
make claim to the process, but only to the machine, and a subsequent 
application for the process. 

Among the numerous cases cited by appellant in support of the 
claim of continuity, we find none where it has been held that, when a 
patent has been issued to a party for all he claimed in his application, 
the party may subsequently make a new application for a new patent 
upon omitted matters, and that such new application was a continua- 
tion of the first or original application, without surrendering the first 
patent and obtaining a reissue of the first for the unexpired term of 
the first patent, as provided in section 4916 of the Revised Statutes 
(Act July 8, 1870, c. 230, § 53, 16 Stat. 205 [U. S. Comp. St. 1901, 
p. 3393]). 

In this case Wagner did not surrender the original patent and ap- 
ply for a reissue for the unexpired period, but applied for and obtained 
an entirely new patent, the life and monopoly of which extended over 
a period of more than six years longer than the first patent. Patent 
No. 607,304 was a mechanical invention, the process one of art, and 
complainant could not^ under an application for a reissue, have in- 
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duded the process claim, as the machine and the process are separate 
inventions. Powder Co. v. Powder Works, 98 U. S. 126, 25 L. Ed. 
77; Eachus v. Broomall, 115 U. S. 429, 6 Sup. Ct. 229, 29 L. Ed. 419. 
So the process patent cannot be held to be a continuation of the orig- 
inal application of January 3, 1898, but at best can only date from 
June 30, 1899. Therefore, in considering the validity of the process 
patent as having been anticipated, we shall consider the state of the 
art as it existed June 30, 1899. 

[3] Under the provisions of section 4886 of the Revised Statutes, 
as amended in 1897 (Act March 3, 1897, c. 391, § 1, 29 Stat. 692 [U. S. 
Comp. St. 1901, p. 3382] ), to entitle a party to a patent for a new in- 
vention or discovery in art, machine manufacture, or compound, etc., 
his application must be made within two years of any foreign patent or 
being described in any printed publication in this or any foreign coun- 
try, or within two years from public use or sale in this country. 

Among the various patents in evidence to establish anticipation are 
those of the Swiss, No. 11,321, of date October 10, 1895, to Gasquet, 
and the German patent. No. 89,691, of date December 9, 1896, to 
Pindstofte. In determining whether these patents may properly be 
said to anticipate Wagner's process, it becomes necessary to briefly 
consider the description and claims of each. 

Wagner, in his specifications, stated: 

'*This invention relates to an improved process for pastenriztng beer, the 
object being to destroy the yeast molecules and germs contained in the beer, 
in order to prevent further fermentation, in a simple, cheap, and convenient 
manner.*' 

'*For the sake of convenience in describing the process, a drawing is filed 
herewith ; it being understood, of conrse, that I do not limit myself to this 
form of apparatus for the practice of my Improved process, but that the 
essential characteristics of said process are set forth in the claims." 

The claims are stated as follows: 

"l. The improved method of pasteurizing beer, consisting In continuously 
moving the receptacles containing the beer through a pasteurizing agent. 

**2, The improved method of pasteurizing beer, consisting In continuously 
moving the receptacles containing the beer at a uniform speed through a 
pasteurizing agent . 

"3. The improved method of pasteurizing beer, consisting in continuously 
moving the receptacles containing the beer through a preparatory heating 
medium, then continuously moving the same through a warming-chamber, 
then continuously moving the same through a pasteurizing agent, and then 
gradually cooling the same.* 

"4. The improved method of pasteurizing beer, consisting in continupusly 
moving the receptacles containing the beer through a pasteujrizlng agent and 
then reducing the temperature thereof by cooling-currents falling thereon. 

**5. The improved method of pasteurizing beer, consisting in continuously 
moving the receptacles containing the beer through a pasteurizing agent, and 
then reducing the temperature thereof by means of cooling-sprays. 

•*6. The herein-described process of pasteurizing beer, consisting of contin- 
uously moving the receptacles containing the beer through a warming medium* 
then continuously moving said receptacles through a pasteurizing agent, and 
then continuously moving said receptacles through cooling media." 

Thus it would seem that Wagner's process consists in the continu- 
ous moving of the receptacles containing the bottles of beer through 
190 F.— 37 
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a warming, pasteurizing, and cooling medium, the mode of so doing 
being any appropriate form of apparatus. 
Gasquet's Swiss patent he described as: 

''An apparatus servingr for beating or cooling by tbe metbod of ezcbange 
of temperature of all liquids in bottles, in view of tbe pasteurizing of wines, 
beers, ciders, milk, vinegar, various syrups, as well as tbe betterment of bran- 
dies and liquors." 

His process consisted of a vat containing compartments in which 
were placed the receptacles containing the liquors to be pasteurized, 
then subjecting them to the effect of warming, pasteurizing, and cool- 
ing water, which was caused to flow alternately through the vat ; the 
only substantial difference between the two processes being that in 
Wagner's the water was statia in the compartment, and the recepta- 
cles moved continuously through it, while in Gasquet's the receptacles 
were at rest and the water flowed through the vats. The evidence 
shows that by Wagner's process the movement of the receptacles con- 
taining the bottles was at the rate of one foot every two minutes, and 
it was not thought by the Patent Office that such slow movement had 
any material effect in the uniformity of the pasteurizing action, but 
that was "due to the uniform heating of all portions of the bath be- 
fore the carrier mechanism was brought into operation." 

The Court of Appeals thought otherwise, saying: 

"Disregarding elaborate description of eitber process, we find tbe Gasquet 
process to involve tbe moving of beated water around stationary bottles con- 
taining tbe liquor to be pasteurized, wblle In tbe process of tbe present ap- 
plication tbe beated water is stationary and tbe bottles containing tbe liquor 
are moved tbrougb it Tbis to our mind very greatly differentiates tbe two 
processes. ♦ ♦ ♦ Tbe effect of beat in moving water is different from 
tbat of stationary water ; and tbe results in one case are sbown to be different 
from tbose in tbe otber. Heat is evolved in botb cases ; but tbe beat in one 
case may be better conserved, as well as made more effective, tban in tbe 
otber." 

While the decision of the Court of Appeals is not conclusive as 
to the validity of the patent in this action (Rev. Stat. § 4914 [U. S. 
Comp. St. 1901, p. 3392] ; Butterworth v. Hoe, 112 U. S. 50-60, 5 
Sup. Ct 25, 28 U Ed. 656; U. S. v. Duell, 172 U. S. 576, 19 Sup. 
Ct. 286, 43 L. Ed. 559), and the question as to whether the Wagner 
process was anticipated by that of Gasquet is open for our considera- 
tion, we regard it unnecessary so to do, in view of the process shown 
in the German patent to Pindstofte. The latter, not then being in evi- 
dence, was not considered by the Court of Appeals. Pindstofte's ap- 
paratus he describes as a water bath, containing three spaces, "whose 
lengtti sides carry rails for the wheels on whose shafts there are sus- 
pended the baskets. Into these baskets the goods are placed that are 
to be pasteurized, and the baskets are introduced into the water bath." 
After being introduced into the bath, the baskets move slowly along 
the rails through the bath. His claim is as follows : 

'*A pasteurizing apparatus, consisting of a receiver serving to take up 
a water batb, wbicb is divided into spaces (A, B, O) following eacb otber in 
series and connected witb eacb otber, in wbicb case tbe middle part (C) of 
tbe water batb is beated to tbe desired maximum temperature, wbile tbe part 
(A) into wbicb tbe not yet beated goods are set is cooled and tbe part lying 
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at the delivery end (B) Is kept cooled by this, that cold air is fed to the 
bath, and in which case the goods to be pasteurized pass slowly through the 
water bath from one end to the other of the apparatus, in such manner, that 
they are gradually heated to the temperature necessary for pasteurization 
and thereupon are cooled off in a similar manner.'-' 

Thus it is shown that Pindstofte's process is identical with that of 
Wagner; the only observable difference being that Wagner describes 
the movement of the receptacles containing the beer as "continuous," 
while Pindstofte describes the movement of the receivers by his pro- 
cess as passing slowly through the water bath from one end to the 
other. 

[4] It is, however, insisted upon the part of complainant that this 
difference is material; that slowly passing through the water bath 
does not imply a continuous movement. Be that as it may, it is not 
necessary, in determining the question of anticipation, that the process 
should be identical in all particulars. It is sufficient if in general as- 
pects the two processes are the same and the difference in minor mat- 
ters is only such as would suggest themselves to a person possessing 
ordinary skill in the art. We have no doubt that a process whereby 
the thing to be pasteurized slowly passed through the agency would 
be very suggestive of a continuous movement. 

[5] But it is said that these patents to Gasquet and Pindstofte were 
machine patents, and, being such, are impertinent as evidence of an- 
ticipation. A full and complete answer to this is that, though these 
patents were each for an apparatus, they fully disclosed the process, 
and upon the issue of the patents such process was published. 

The decree is affirmed. 



INDIANA MFG. 00. T. NICHOI/S & SHEPARD CO. 

(Circuit Court, EX D. Michigan, S. D. November 14, 1910. On Exceptions to 
Answer and Motion to Strike out Cross-Bill, May 26, 1911.) 

1. Patents (J 212*) — Rights or Licensee— Sale in Violation op Condi- 

tions. 

Where a licensee under a patent entitling him to use a patented ma- 
chine under certain conditions only, undertakes to use the machine other- 
wise than in conformity with such conditions, he loses the protection of 
his license, and is liable as an infringer. 

[Ed. Note. — ^For other cases, see PatentSs, Cent Dig. {§ 312-314; Dec. 
Dig. § 212.»] 

2. Patents (| 211*) — ^License— Conditions. 

Where a license, authorizing defendant to use certain patents, provided 
that defendant should maintain specified prices and should place certain 
trade-mark plates on each machine containing any of the patented im- 
provements, that it should also make reports of sales and pay money for 
royalties, the provisions as to the maintenance of prices and the appli- 
cation of trade-marks operated as conditions to defendant's right to use 
the patent, though not so as to the provisions for reports of sales and 
for payment of royalties. 

[Ed. Note.— For other cases, see Patents, Cent Dig. {{ 304rn311; Dec. 
Dig. I 211.*] 

•For other caaes see same topic ft 9 nxtmbbb in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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3. Patents (S 200*) — ^Licenses— VAi«iDrrr--<];oirDmoNS~PBTcs RESTBionoir* 
A price restriction in a patent license is a valid condition. 
[Ed. Note. — ^For other cases, see Patents, Dec Dig. | 209.*] 

4 Specific Pebfobmancb (| 71*)— Patent License— Conditions. 

Where a license to manufacture and use patents in the construction of 
certain machines, contained conditions that certain sets of labels, fur- 
nished by the licensor, and embodying his trade-mark, should be affixed 
to every machine made under the license, and that Uie licensee should 
maintain a specified schedule of prices, such covenants were affirmative 
In character and proper subjects of a bill for specific performance. 

[Ed. Note. — ^For other cases, see Specific Performance* Cent Dig. | 204; 
Dec Dig. I 71.»] 

8. Patents (8 212*)— Licenses— Violation—Eleotion of Remedies. 

Where a patent licensor conceives that the licensee is operating ootside 
the agreed field, the licensor may elect to disregard the license and sue 
for infringement, or, if he can show that he has no sufficient legal rem- 
edy, he may sue in equity for specific performance. 

[Ed. Note. — For other cases* see Patents, Cent Dig. || 312-814; Dec 
Dig. I 212.*] 

9* OouBTS.di 290, 307*) — ^Fedebal Coubts— JvviSDionoN. 

A bill for infringement of a patent presents a controversy under the 
laws of the United States within the jurisdiction of the federal courts, 
regardless of citizenship, while a bill for specific performance of a patent 
license can only be maintained in a federal court in case the requisite 
diversity of citizenship appears. 

[Ed. Note.— For other cases, see Courts, Cent Dig. || 832, 850-854; 
Dec Dig. M 290, 307.* 

Jurisdiction of federal courts, in suits relating to patents, see note to 
Bailey v. Mosher, 11 C. G. A. 313.] 

7. Patents (§ 129*) — License— Estoppex. 

Where a patentee licenses the use of the Invention, the patentee may 
not deny the licensee's right to act under the patent, nor may the licensee 
dispute the validity of the patent within the scope of the license, but the 
patentee cannot sue the licensee for infringement on the ground that he 
is operating outside the conditions of the license and at the same time 
claim that the licensee, by reason of the license^ is estopped to dispute 
the validity or effect of the patent 

[Ed. Note.— For other cases, see Patents, Cent. Dig. H 182^-186; Dec. 
Dig. I 129.*] 

& Specific Perfobvanob (f 5*) — ^Patent IjIoensb— Adequate Rehedt at 
Law. 

Where a license to embody patents in certain machines provided that 
the licensee should maintain a specified schedule of prices and that none 
of the machines containing the inventions should go into the market un- 
less branded with the patentee's trade-marks, etc., the patentee had no 
adequate remedy at law for a violation of such conditions, and was there- 
fore entitled to sue for specific performance. 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. |t 5- 
8 ; Dec. Dig. | 5.*] 

9. Specific Pebformance (5 6») — ^Adequate Reicedt— Damages— Penalty. 

A license to use patents in certain machines contained conditions as to 
the manner of use, and declared that, on the llcensee*s failure to attach 
the patentee*8 labels to machines containing the inventions, it should pay 
the licensor $100 as liquidated damages "now estimated, determined, and 
agreed upon." Held, that such clause provided for a penalty and not for 
liquidated damages, and that its presence in the contract did not conclu- 

•For other cmm se« same topic ft 9 ntjubbb in Dec. ft Am. Dlgi. 1907 to date^ ft Rep'r Indexes 
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Bively establish that the patentee had an adequate remedy at law suffi- 
cient to preclude specific performance. 

[Ed. Note.— For other cases, see Spedflc Performance, Cent Dig. {{ 5- 
8; Dec. Dig. | 5.*] 

On Exceptions to Answer and Motion to Strike Cross-Bill. 

10. Bquitt (§ 249*) — ^Answer Under Oath— Waiver— Bxckptions. 

Exceptions for insufficiency will not lie to an answer to a bill which is 
not essentially one for discovery, and which expressly waives an answer 
under oath. 

[Ed. Note.— For other cases, see Equity, Gent Dig. t 521 ; Dec Dig. I 
249.*] 

11. Equitt (I 140*) — ^DiscovKBT— Answsb Under Oath— Waiver. 

Where a bill was not essentially one for discovery and expressly 
waived answer under oath, complainant was not entitled to have defend- 
ant answer under oath a list of interrogatories attached to the bill. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. || 317, 318; Dec. 
Dig. I 140.»3 

12. Equity (§ 198*) — Cross-Bili/— Leave. 

A cross-bill in equity cannot properly be Hied without leave of court 
[Ed. Note.— For other cases, see Equity, Cent Dig. || 460-462; Dec. 
Dig. t 198.*] 

13. Equity (J 197*) — Cross-Bill— Accounting. 

Where, in a suit in the nature of a bill for specific performance, com- 
plainant prayed for an accounting under a patent license, defendant was 
not for that reason precluded from filing a cross-bill against complainant 
for an accounting of matters arising out of the contract in order to save 
such right in case complainant elected to dismiss before hearing. 

[Cd. Note.— For other cases, see Equity, Cent Dig. §§ 465-459; Dec. 
Dig. ! 197.'] 

In Equity. Bill by the Indiana Manufacturing Company against the 
Nichols & Shepard Company. On demurrer to complaint, on excep- 
tions to answer, and on motion* to strike out cross-bill. E>emurrer to 
complaint, and exceptions to answer overruled. Motion to dismiss 
cross-biU denied. 

The defendant demurs to a bill of complaint which seeks to enforce rights 
dependent on or connected with a "license and agreement" of June 10, 1902, 
between complainant, as licensor and the defendant as licensee. This agree- 
ment recited that the licensor was the owner of various letters patent per- 
taining to pneumatic stackers, and that among such letters patent are those 
enumerated in a list of patents, identifying by number and date, flfty-flve 
such patents, with issue dates running from 1892 to 1901. It also recites 
that the licensor "by means of exclusive license contracts, and otherwise, 
controls various other inventions and improvements." Thereupon, a license, 
not exclusive, was granted to the licensee under any and all the patents, such 
license being upon the conditions that a license fee be paid upon each ma- 
chine embodying any of the inventions; that- settlements of accounts would 
be rendered and made at stated periods; that certain sets of labels be fur- 
nished by the licensor, each set * 'composed of one label bearing a list of pat- 
ent dates and two medallions embodying the trade-mark of" the licensor to 
be affixed to every machine made under the license, it being recited that this 
requirement is "one of the conditions of granting the license" ; that for each 
failure so to attach such labels to any machine embodying any such inven- 
tions the licensee should pay to the licensor "the sum of one hundred dollars 
as liquidated damages now estimated, determined .and agreed upon"; that 
the schedule of selling prices should be maintained ; that the licensee should 

•For other cases see same topic ft 8 numbsr in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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have the right to use all Improyements made or required hereafter by the 
licensor, and that all the terms and conditions of this agreement should apply 
to all such newly obtained or acquired patents and inyentions; that the 
licensee should be entitled to as favorable terms as may be accorded to any 
other licensee ; and that the agreement should continue to the end of the term 
of each patent owned by the licensor. 

The bill is, in its general frame, a patent infringement bill, but also sets 
up at length the license agreement, and alleges that defendant, after con- 
tijiuing under and recognizing the agreement for some years, is now refusing 
to recognize it, and although manufacturing the identical machine which it 
manufactured under the license, is declining to pay license fees, attach the 
agreed labels, or otherwise recognize the agreement 

The main grounds of demurrer are that the validity of and title to the 
patents are not sufBdently averred for an infringement bill; that the con- 
tract is not such a one as a court of equity can enforce, and thai complain- 
ant has a complete and adequate remedy at law. In this connection, it 
appears that substantially the same contract was involved in the cases re- 
ported in Indiana Mfg. Ck>. v. Case Mach. Co. (C. C.) 148 Fed. 21, and Id. 
154 Fed. 365, 83 C. C. A. 343, but that the patents which were in those deci- 
sions chiefly considered have now expired. 

Harold A. Taylor and C. C. Linthicum, for complainant 
Williams & Lewis and Parkinson & Lane, fpr defendant 

DENISON, District Judge (sitting by designation, after stating the 
facts as above). [1] . Whatever doubts may have been suggested by the 
Supreme Court (Cortelyou v, Johnson, 207 U. S. 200, 28 Sup. Ct 105, 
52 L. Ed. 167; Bobbs-Merrill Co. v. Straus, 210 U. S. 345, 28 Sup. Ct. 
722, 52 L. Ed. 1086) or intimated in the Second Circuit (by the action 
of the Court of Appeals * on the appeal from Crown Cork & Seal Co. 
V. Stopper Co. [C. C.J 172 Fed. 225), it is undoubtedly the established 
rule of patent law in this circuit that when a licensee, who is entitled 
to use a patented machine under certain conditions ohly, undertakes 
to use the machine otherwise than in conformity with those conditions, 
he loses the protection of his license and he becomes an infringer 
(Button Fastener Cases, 77 Fed. 294, 25 C. C. A. 267, 35 L. R. A. 728; 
Rupp & Wittgenfeld Co. v. Elliott, 131 Fed. 739, 65 C. C. A. 544). 
The principle seems to be that the license is limited in its operation, 
and that, since in the case of a territorial limit the license has no exist- 
ence in the exempted territory, so in case of other limitations the 
license has no existence in the exempted field. 

I see no distinction in principle between the decided cases in this 
circuit and the present case, in so far as concerns the nature of the 
limitation placed upon the license. It cannot be controlling whether 
or not the license uses the word "condition" ; and if that word is used, 
the exact and technical, grammatical construction of the sentence in 
which it is found will not settle the question whether it refers to a 
condition precedent or condition subsequent. 

[2] The substantial intent of this contract was that the condition 
should be one accompanying the exercise of the rights granted by the 
license, and that unless such exercise was accompanied by the perform- 
ance of such condition, the exercise itself was not to be permitted. 
Obviously this comment does not apply to the agreements to make re- 
ports and to pay money — ^things which cannot be done until after the 
sale is made, and, therefore, cannot be steps upon which the right to 

«11S Fed. 1019, M a C. A. 664. 
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sell IS dependent ;, but does have reference to the trade-mark and price 
restriction provisions. 

[3] The price restriction, as a license condition, has been often sus- 
tained, but does not seem to be counted upon in this bill ; and a condi- 
tion that the license shall not attach to any machines except those of a 
certain quality of material or those painted a certain color or those 
bearing certain distinguishing marks would seem to be well within the 
patentee's right of total exclusion. I think, therefore, that the bill 
states a case of infringement of the patents or of some of them ; but 
it seems clear that it cannot be sustained as merely an infringement 
bill; and this for the reason that it omits several allegations bearing 
upon the validity of and the title to the patents, which allegations are 
well understood to be essential to such a bill. 

[4] The bill also has the aspect of one for specific performance. 
Although Judge Baker, in Indiana Mfg. Co. v. Case Mfg. Co., 
154 Fed. 3o6, 83 C. C. A. 343, said that a similar bill was not one for 
specific performance, I doubt whether this passing remark was care- 
fully considered. The bill states a contract between complainant and 
defendant that, if defendant manufactured and sold certain machines, 
it would do so only upon certain conditions, and it would not violate 
those conditibns. This may be considered as an aflSrmative covenant 
by defendant that, if the subject-matter thereafter comes into concrete 
existence, the defendant will observe and keep certain promises and 
agreements, or it may be considered, from the negative standpoint, 
as a negative agreement that defendant will not, under any circum- 
stances which may arise, do certain things. In either aspect, it is 
distinctly within the recognized definition of bills for specific perform- 
ance, and comes within that head of equity jurisdiction. JPomeroy's 
Equitable Remedies, §§ 271, 288. A covenant not to maintain, on 
granted real estate, any building in which liquor is sold is a familiar 
example of this class of contract. The grantee cannot be compelled 
to maintain any building at all, but, if he does, then this agreement 
not to sell liquor can be specifically enforced by injunction. If, then, 
we adopt this name for this bill, there remains, on that subject, only 
the question always presented by a bill for specific performance, viz., 
is there no adequate remedy at law? 

[5] I do not understand that an insufficient bill, for the infringe- 
ment of a patent, can be united with a bill of complaint good under 
some other ground of equity jurisdiction, and so become itself suffi- 
cient as an infringement bill. I think the patent lessor who conceives 
that the lessee is operating outside of the agreed field has his election. 
He may disregard the license and proceed as for infringement ; or he 
may, if he can show that he has no sufficient legal remedy, demand 
from a court of equity a decree for specific performance. He cannot 
do both, because the two are distinctly inconsistent. 

[8] One bill would present a controversy under the laws of the 
United States, and this court would have jurisdiction regardless of 
citizenship ; the other would show no jurisdiction, unless on the 
ground of citizenship. One would not be dependent in any degree 
upon the existence of the license; the other would depend wholly upon 
such license 
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The rule announced in the first Button Fastener pase was merely 
wjiat was thought to be the necessary, logical application of the then 
well-established territorial rule; and we may well treat the present 
question by analogy to that territorial rule. If the complainant had 
licensed defendant to manufacture and sell machines in. Indiana, but 
not elsewhere, and had then learned that the defendant was manufactur- 
ing and selling in Michigan, it might, and probably would, file an ordi- 
nary, plain infringement bill. Such a license could not then be urged 
by defendant as any defense, because it would not be pertinent to the 
act complained of ; and so it would seem that, in s'uch a bill, complain- 
ant could take nothing whatever from the existence of the license. It 
would be substantially accurate to say that the license did not exist in 
Michigan. 

[7] The estoppel must be mutual. The licensee may not deny the 
patentee's title to the monopoly; the patentee may not deny the 
licensee's right to act under that monopoly. It is difficult to see how, 
when the act involved is the manufacture of a certain machine, at a 
specified place or in a specified way, and both complainant and defend- 
ant agree that there is no contract in existence permitting the act in 
controversy, either party can be estopped by a contract relating to 
something else. ' 

We may apply, further, by analogy, the rule of landlord and tenant, 
which is the basis of estoppel by a patent licensee. If the landlord 
claims title to lots 1, 2, and 3, and leases to the tenant lots 1 and 2, and 
the tenant then undertakes to occupy lot 3, the lease would not be a bar 
to ejectment by the landlord for lot 3, nor would the lessee be estopped 
to deny the landlord's title to lot 3. It seems to me quite clear that the 
complaining patentee cannot, at the same time, maintain the position 
that the act of the defendant licensee, manufacturing what is said to be 
the patented article, is outside the conditions of the license, and, there- 
fore, not authorized by the license, and also the position that his title 
to the monopoly is conceded by the license and, therefore, cannot be 
disputed. The Button* Fastener Cases in this circuit were, in form, 
complete and perfect infringement bills, alleging everything necessary 
in such a bill, and proceeding upon the theory that the act of the de- 
fendants was contributory infringement. The allegations regarding 
the existing license system and its conditions and the transgression of 
those conditions were necessary in describing and making out the act 
of infringement, but they did not transform the infringement bill, pure 
and simple, into anything else. So far as I can judge from the reports, 
all the other cited cases of this class were of the same character. 

[8] There remains the question whether the bill, considered as one 
for specific performance, is good ; and, after what has been said, this 
depends upon whetlier there is an adequate remedy at law. The rem- 
edy at law is clear, and is, I think, adequate, so far as concerns the 
nonpayment of royalties (Washburn, etc., Co. v. Cincinnati Wire Co., 
(C. C.) 42 Fed. 675) and very probably so far as concerns the non- 
making of reports ; but it seems to me otherwise as to the covenant to 
mark the machines with a distinguishing trade-mark. Complainant 
insisted that no machines, embodying any one of its patents^ should go 
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on the market unless they were branded accordingly, and thus their 
merits would serve to advertise and enhance the public estimation of 
complainant's patents and complainant's general license system. The 
right to have this agreement carried out may be a very valuable right, 
as alleged, and it is not easy to see how, as a primary question, its 
breach could be adequately measured in damages. Like all contracts 
pertaining to good will, it is impossible to formulate any sure measure 
of damages; but such an agreement can be enforced, indirectly, by 
injunction, or, perhaps directly, by affixing the marks under the super- 
vision of the court. Concluding, as I do, that the injury alleged is 
irreparable in damages, it is not necessary to inquire whether the bill 
shows equity jurisdiction on the ground of avoiding multiplicity of 
suits, other than those to collect royalties. 

[9] We come, then, to the secondary question whether, if there 
otherwise had been no adequate remedy, such remedy is given by the 
penalty clause. 1 do not think it is. This clause seems to me obviously 
a penalty only, in spite of the form in which it is clothed. It provides 
for the same amount under all circumstances, whether for the omission 
of one, two, or three of the prescribed marks, and even in a case where 
the full object of the marking might be accomplished in some other 
way. It is doubtful whether this provision would be enforced b> any 
court of law or equity, and it seems to me it does not constitute an 
adequate legal remedy. Defendant suggests that the patent mark label 
cannot be applied as required because it states untruths regarding the 
patents embodied in the machines. If so, this is an additional reason 
why the penalty clause remedy is not adequate. The defendant would 
not be, by law, permitted to attach one of the three labels, and yet its 
absence would call for the full penalty. I conclude that the demurrer, 
so far as it is directed against the bill as one for infringement merely, 
should be sustained, and should, otherwise, be overruled. It is true 
that in one sense the issue of infringement is fully presented by the 
specific performance aspect of the bill, because it may be necessary for 
the court to determine whether defendant's structures do or do not 
"embody any of the above-mentioned inventions or improvements'^; 
but the necessity of determining this question does not classify the bill 
as one for infringement. Such questions are frequently passed upon 
by state courts in accounting proceedings under licenses, and even if 
they do not involve the construction of the patent far enough to raise 
a federal question, still, in this case, there is ample jurisdiction by 
diverse citizenship. 

,The clauses of the demurrer, challenging the validity of the license 
contract upon the grounds of public poHcy, have not been considered 
because their consideration was, upon the argument, postponed until 
final hearing; and so far as these same clauses raise the question of 
equity jurisdiction, are distinguished from the question of validity, I 
do not think the allegations of the bill make a case obnoxious to the 
rule of Pope Mfg. Co. v. Gormully, 144 U. S. 224, 12 Sup. Ct 632, 36 
L. Ed. 414. 
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On Exceptions to Answer and Motion to Strike Out Cross-Bill. 

Complainant files 29 exceptions. They can be sufficiently considered 
in groups. 

[10] The exceptions for insufficiency must be overruled. The 
bill is not, essentially, one for discovery, and it expressly waives 
answer under oath. It is the settled rule that exceptions for insuffi- 
ciency will not lie to an answer to such a bill: McFarlane v. State 
Savings Bank (C. C.) 132 Fed. 399. Judge Hunt's statements and 
conclusions are in accordance with what has always been my under- 
standing of the equity practice. 

[11] In spite of the general waiver of oath, complainant attached 
to the bill a list of interrogatories which it demanded should be an- 
swered specifically under the oath . of an officer of the defendant 
Corporation. It seems doubtful whether such an oath could ever be 
demanded, and in the absence of an effective demand for answer under 
oath, the general rule above stated would apply to these interrogatories 
as well, and exceptions for failure to answer the same would not be 
good. However that may be, I think -these exceptions must be over- 
ruled on broader grounds. The amendment to General Equity Rule 
41, on which complainant depends to support this practice, was adopted 
40 years ago, and in the particular in which it seems to permit a gen- 
eral waiver of oath and yet a demand for oath in the answer to special 
interrogatories, it was an attempt to provide for the situation which, 
would arise from the then recent statute making a party a competent 
witness. The full effect of this statute, in the substantial abolishing 
of bills of discovery, was not then understood. I do not find cases in 
which this portion of this amendment has been applied, and I have 
never been familiar with its application in the way now sought. Such 
practice has never, to my knowledge, existed m this district, but the 
general rule that waiver of oath invalidated exceptions for insufficiency 
has been frequently applied. It is to be presumed, from the existence 
of this clause of this rule, that there are cases to which it may apply ; 
but in the present case, the interrogatories either propounded questions 
which the defendant, in advance of an interlocutory decree for com- 
plainant, ought not to answer, or else propounded, in another form, 
the same issues which had been tendered by the general body of the 
bill to which answer under oath has been waived. Whatever might 
be the rule in some cases, I am satisfied that, under these circum- 
stances, exceptions iEor failure to answer the interrogatories to which 
sworn answer was requested, should not be sustained. 

Other exceptions are upon special grounds of alleged impertinence 
and irrelevance, with reference to what may be classed as minor detail. 
The exceptions of this class should be overruled, either because the 
matter involved is not important enough to justify the machinery of 
exceptions for its elimihation, or because its impropriety is not clear 
enough to support excluding it from the pleadings in this preliminary 
way. 

What appeal to me as the important exceptions, raise, in one form 
or another, one of the underlying questions — ^perhaps the main one — 
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in the case. This, as has been decided, is not a bill for infringement, 
but one in analogy to, if not in very form, a bill for specific perfonn- 
ance. The license contract purports to rest upon and grant licenses 
under patents which defendant now classifies as (1) one or more 
primary patents; (2) a large number of secondary patents of narrow 
scope and little or no validity, and covering details, many of which 
were never used by any one; (3) an indefinite mass of future and un- 
known patents which might be acquired, and inventions which might 
be made. If I understand defendant's substantial position, it is that 
so far as the contract was one under the primary patents (but which 
have now expired), it was valid under the patent law, and is so recog- 
nized by defendant, but that so far as the contract pertains to the 
second and third classes above cited, or, in other words, after the ex- 
piration of the primary patents, the contract was invalid as amounting 
to a subterfuge to evade the anti-trust law; and that, in any event, 
defendant can show that its product is not within any of these two 
later classes of patents, and, therefore, may show the scope of such 
patents. 

' I do not think the questions presented along these lines should be 
decided on exception. The scope and bearing of the questions can be 
more safely determined from the proofs than from uncertain and 
arbitrary constructions to be placed upon the language of the pleader. 
I am not willing to say, now, that the proffered issues of scope and 
even of validity may not have a bearing either on what structures the 
contract covers or on the intent to make in good faith a contract per- 
mitted by the patent law rather than one prohibited by the anti-trust 
law. Every question suggested can be, without prejudice, saved for 
final hearing ; and, while so doing may lead to the taking of some testi- 
mony which would not be taken if these exceptions were sustained, yet 
that is a less evil than if the case were eventually to be sent back by 
the Court of Appeals for further testimony because exceptions had 
been erroneously sustained. 

The validity, or applicability, of the Indiana statute, pleaded by de- 
fendant (requiring the record of certain patent contracts), is chal- 
lenged by some of the exceptions. So far as I now see, this question 
is presented by the pleadings as perfectly as it will be on final hearing, 
yet it is not impossible that the circumstances attending the execution 
of the contract, and the system of contracts to which it may appear 
to belong, may have some bearing on whether it comes within the law- 
ful scope of the Indiana statute. A decision, now, on this point, either 
way, could not finally dispose of the case, and passing the question 
until final hearing will tend to simplicity in the ultimate result. 

There are also exceptions to the alleged defense that complainant has 
fraudulently violated the "better terms" provision of the license. I 
think the terms of the answer are sufficient to support proofs of the 
transactions complained of. Whether they make out a good defense 
or counterclaim can then be determined. 

It may be that some of the exceptions do not clearly fall into any of 
the groups which have been mentioned, but I think they are all suffi- 
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ciently covered by what has been said ; and they will all be overruled. 
I see no occasion for encouraging the practice of exceptions. It often 
leads us, as in this case, into a maze of refinements of pleading, that 
serves, generally, no good purpose ; although there are cases where an 
issue tendered is so clearly and certainly foreign that it should be 
stricken out on exceptions. 

[12] Th€ cross-bill was filed without leave, and is irregular in that 
respect; but an order may now be entered granting, nunc pro tunc, 
leave to file the same. 

[13] The substantial criticism on the cross-bill is that it claims an 
accounting and a balance of indebtedness against the complainant in 
the matter of the contract involved; and it is said that, without the 
cross-bill, the accounting prayed for by complainant will give to the 
defendant this same relief, and so the cross-bill should not be main- 
tained. 

It may be that in the accounting to be had under the bill there could 
be an affirmative decree in favor of the defendant (though this seems 
contrary to the familiar rule) ; but there would be nothing to prevent 
the complainant from dismissing the bill at any time before the case^ 
was brought on for hearing. In such a situation, the defendant has a 
right to file a cross-bill for the sake of holding on to the case, in order 
to obtain such affirmative relief. 

The motion to dismiss the cross-bill will be denied. 



VANDERBII/r V. AMERICAN CAR & FOUNDRY CO. 

(Circuit Court, D. New Jersey. June 30, 1911.) 

lu Patents (J 328*) — Invention— Tank Cab. 

The Vanderbilt patent, No. 678,597, for a tank! car, claim 64, which 
coyers a tank car having a running board along the top of the tank, with 
a stair leading from such board to the platform of the car, is void for 
lack of patentable invention. 
2, Patents (S 328*) — ^Invention— Tank Cab. 

The Vanderbilt patent. No. 747,278, for a tank car, claims 1, 2, 3, 12, 
13, 14, 15, 18, 19, and 20 are void for lack of patentable invention; also 
held not infringed if conceded invention. 

In Equity. Suit by Cornelius Vanderbilt against the American Car 
& Foundry Company. On final hearing. Decree for defendant 

Betts, Sheffield, Bentley & Betts, for complainant. 
Charles J. Hardy and F. H. Gibbs, for defendant. 

BRADFORD, District Judge. [1] This is a bill for an injunction 
and account brought by Cornelius Vanderbilt against the American 
Car & Foundry Company. The complainant who is the owner and 
holder of and patentee in three United States patents. No. 678,597, 
dated July 16, 1901, and Nos. 747,278 and 747;279, both dated Decem- 
ber 15, 1903, originally charged the defendant with infringement of 

•For other caaes mo sam« topic ft S mumbbb in Deo. * Am. Dlga. 1907 to date, ft Rep'r Indexes 
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all the above patents. The charge of infringement has since been re- 
stricted to patents Nos. 678,597 and 747,278, and with respect to these 
two patents the charge is pressed only as to claim 54 of No. 678,597 
and claims 1, 3, 12, 13, 14, 15, 18, 19 and 20 of No. 747,278. In the 
description of No. 678,597 the patentee states: 

"My invention has relation to the construction of cars adapted to carry 
tanks for the transportation of oil, grain, coal, or the like, although many of 
the improvemeuta hereinafter recited can be advantageously employed in cars 
used for other purposes. My improvements having been applied to a car 
esi>ec!ally adapted for the transportation of oil or grain and technically 
termed a 'tank-car,' the description of the same will be had in connection 
with a car of this class." 

After referring to a running-board located on top of the tank the 
description proceeds: 

"In order to allow of ready access to the running-board, I have provided a 
stairway of suitable construction leading from the running-board extension 
6 to the platform .59 below, the stairway taking the form of a ladder 137, 
comprising parallel side bars 138, and connecting-rungs 139, all preferably 
made of strap-iron, the upper ends of the side bars being bent at 140 and 
secured to the running-board, as shown in Fig. 3, the lower ends being like- 
wise disposed and riveted to the platform, as shown at 141, Fig. 5." 

Claim 54 is as follows: 

"54. A car having a frame aiid an end platform, a tank on the frame 
between the platform's ends, a running-board on top of the tank having a 
ledge projecting over the platform, and a stair leading from the platform to 
said ledge." 

The stairway or ladder is shown in several of the drawings of the 
patent including Figs. 1, 2 and 5. I do not find a vestige of invention 
in the combination of claim 54 and cannot conceive why it was allowed 
by the patent office in view of the prior art as disclosed in the record. 

[2] Patent No. 747,278 relates to alleged "Improvements laTank- 
Car and Metallic-Car Construction." In the description the patentee 
says : 

"My Invention has reference to the improvements in the construction of 
^railroad-cars, and more specifically to that class of cars wherein a cylindri- 
cal (or other appropriately-formed) tank is employed for the transi)ortation 
of oil, grain, etc., which improvements may also have beneficial application to 
railroad-car construction wherein the cars are employed for other purposes 
and which may be in whole or in part built up of metal. The object of my 
Invention is to provide a structure having a maximum of carrying capacity 
and strength with a minimum amount of weight in the volume of material 
utilized ; and to this end I have in devising the structure hereinafter described 
paid special reference to its organization, to the end that commercial forms 
of iron may be largely, if not wholly, employed." 

The claims in issue are as follows: 

"1. In a tank-car, the combination with a frame comprising the juxtaposed 
and continuous longitudinal sills, cross-sills secured to the longitudinal sills 
at their ends, the curved and upwardly-extending body-bolsters secured to the 
longitudinal sills adjacent the end sills and extending beyond the longitudinal 
sills, and a tank or body secured to the body-bolsters. 

3. A car comprising a tank, a frame consisting of a plurality of closely- 
Juxtaposed longitudinal sills, end sills connecting the longitudinal sills, and 
bolsters secured to the longitudinal sills through whidi the latter extend. 
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the bolsters extending outwardly from the longitudinal sills and constituting 
cradles for receiTing the tank, and means for tying the extended end of the 
bolster and end sills together. 

12. In a tank-car, the combination with the end sills, the central longitu- 
dinal sills secured to the end sills, bolsters through which the longitudinal 
sills extend, the bolsters extending outwardly from the longitudinal sills, 
and a circular tank, the upper section of the bolsters being disposed concentri- 
cally with the tank to receive the same, the end sills and bolster extensions 
being secured together outside of the longitudinal sills. 

13. In a car-frame, the combination with the longitudinal sills, of the 
bolster comprising a base or bed member, and an interposed chair forming 
a support for said sills, vertical plates secured to the said base member 
and to the sills, and segmental cradle-pieces secured to the upper edges 
of the bolsters. 

14. In a tank-car, the combination with the tank, of the sills, a sill-chair, 
a bolster comprising a bed-plate, plates or wings extending upwardly there- 
from, and lateral extensions from the upper edges of said plates overlapping 
said edges, and receiving the tank. 

15. In a tank-car the combination with the tank, of the sills, a sill-chair, 
a bolster comprising a bed-plate, plates or wings extending upwardly there- 
from, the upper edges of which are downwardly curved, and downwardly- 
curved lateral enlargements secured to the curved edges of said plates or 
wings, the tank being secured to the said enlargements. 

18. In a tank-car, the combination with the tank, the longitudinal sills, a 
sill-chair, and a bolster comprising a base-plate, vertically-disposed wings 
having laterally-disposed flanges, segmental cradle-pieces secured to the 
wings, and the tank being secured to the said cradle-pieces. 

19. In a tank-car, the combination of the bolster comprising the base-plate 
having the central flat x)ortion and upwardly-inclined e;ctensions therefrom, 
the vertical plates secured to the sides of the base-plate, segmental cradle- 
pieces secured to the upper edges of the vertical plates, the cent)*al sills se- 
cured to the said plates over the central flat portion of the base-plate, and a 
tank secured to said cradle-pieces. 

20. In a tank-car, the combination with the sills, of the bolster comprising 
the base-plate having a central flat portion and outwardly and upwardly in- 
clined ends, vet-tical plates or wings secured to said inclined ends, the seg- 
mental cradle-pieces secured to the upper edges of said wlngs» and a 
tank secured to the said cradle-pieces." 

Illness and other circumstances wholly beyond my control have 
rendered impossible any present elaboration of opinion touching these 
claims, and I shall, therefore, confine myself to a statement of conclu-, 
sions reached. In my judgment all of the above claims are invalid for 
want of patentable novelty, invention or utility; and further, even 
on the assumption that one or more of them can be sustained the de- 
fendant has not infringed it or them. 

The bill must be dismissed with costs. 
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ATCHISON, T. & S. F. RT. CO. et al. v. INTERSTATE COMMERCE COM- 
MISSION (UNITED STATES & A. H. FRUIT CO. et al., Interveners). 

(Commerce Court October 5, 1911.) 

No. 7. 

1. OaBBIERS (f 26*) — ^IlTTERSTATE COMMERCE—POWEB OF COMMISSION TO FiX 

Rates— Scope. 

The authority granted to the Interstate Commerce Commission by sec- 
tion 15 of the interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat 
884 (U. S. Oomp. St 1901, p. 3165), as amended by Act June 29, 1906. c. 
3591, § 4, 34 Stat 589 (U. S. Comp. St Supp. 1909, p. 1158), to prescribe 
just and reasonable rates when it shall be of the opinion that the rates 
fixed by the carrier are unreasonable, is not an absolute or arbitrary 
power to act'on any considerations which the commission may deem best 
for the public, the shipper, and the carrier, but its orders must be based 
on transportation considerations, and, while it may give weight to all 
factors bearing either on the cost or the value of the transportation serv- 
ices, it must disregard as well the den^nd of the shipper for protection 
from legitimate competition, domestic or foreign, for unlimited markets, 
or for the enforcement of equitable estoppels arising from a justifiable 
expectation that past rates will be maintained, as the demand of the 
carrier for the maximum rate under which the traflSc will move freely. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

2. Cabriebs (§ 26*) — Order of Interstate Commerce Commission— Validity 

— ^Fixing Lemon Rates from Pacific Coast. 

The order of the Interstate Commerce Commission reducing the blan- 
ket rate charged by railroad companies for the carriage of lemons from 
California and other Pacific Coast points to points east of the Rocky 
Mountains from $1.15 to $1 per 100 pounds (19 Interst Com. Comm. R. 
148), is void as beyond the powers of the commission, because based pri- 
marily on the assumed authority to protect the lemon industry against 
foreign competition, and not on traffic considerations. 

[Ed. Note. — For other cases, see Carriers,* Dec. Dig. | 26.*] 

On petition of the Atchison, Topeka & Santa Fe Railway Company 
and others to enjoin enforcement of an order of the Interstate Com- 
merce Commission, the United States & Arlington Heights Fruit Com- 
pany and others, interveners. Injunction granted. 

See, also, 182 Fed. 189. 

For opinion and order of the Interstate Commerce Commission, see 
19 Interst. Com. Comm. R. 148. 

Robert Dunlap, C. W. Durbrow, and H. A. Scandrett (Gardiner 
Lathrop and T. J..Norton, on the brief), for petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen. Qames A. Fowler, Asst. 
Atty. Gen., on the brief), for United States. 

William E. Lamb, for Interstate Commerce Commission. 

Asa F. Call, for interveners. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
GARLAND, and MACK, Associate Judges. 

*For other cases see same topic & S mncBBB in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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MACK, Judge. The complaint made to the Interstate Commerce 
Commission by shippers that the car load rate of $1.15 per 100 pounds 
for oranges and lemons from California and other western points to 
the East prescribed by the railroads was unreasonably high was dis- 
missed by the commission as to oranges, but sustained as to lemonSi 
These rates are so-called "blanket rates," covering transportation to 
practically the entire territory east of the Rocky Mountains, including 
New England. The rate for oranges had originally been $1.25 per 
hundred but had been voluntarily reduced by the railroads in 1907 
to $1.15, the present rate; while the rate for lemons from 1902 on 
had fluctuated between $1.25 and $1 per hundred, having been several 
times reduced to the latter figure and again advanced to the former. 
Except for a brief interval, it was allowed to stand at $1 per hundred 
from January, 1904, to November, 1909, when it was advanced to 
$1.15, the same as on oranges. This is the rate now complained of. 
By the action of the commission, the $1.15 rate on oranges was left 
undisturbed, but the rate on lemons was reduced to $1, the rate so 
fixed being conditioned on the same requirements with regard to mini- 
mum weights that had' theretofore prevailed, and being extended with- 
out change to the same territory blanketed. So much of the complaint 
as had reference to the additional precooling and refrigerating charges 
was held by the commission for further advisement, and is not included 
in this proceeding. This case to enjoin the enforcement of the order 
prescribing the $1 lemon rate was begun by bill filed in the Circuit 
Court of the United States for the District of Kansas. It was subse- 
quently transferred to this court, and is now up for final disposition 
on the bill, answers, and testimony taken. 

The first and decisive ground of attack is that the order "is without 
the scope of the delegated authority under which it purports to have 
been made" (I. C. C. v. 111. Centr. R. R. Co., 215 U. S. 452, 470, 30 
Sup. Ct. 155, 54 L. Ed 280), in this: that, while in form holding the 
$1.15 rate unreasonable and prescribing the $1 rate as reasonable, in 
substance the commission did not determine the intrinsic reasonable- 
ness of either rate, but reduced the rate prescribed by the railroads in 
order that, and to a point at which, in its judgment, the California 
growers might successfully compete with their Sicilian competitors in 
a broader market than would otherwise be possible; in otaer words, 
that the commission acted upon the erroneous assumption that it had 
the power and the right, if not the duty, so to adjust railroad rates as 
would gfive to the American industry protection against^ foreign com- 
petition. 

If complainants are right in their contention, the invalidity of the 
order necessarily follows. This has been clearly established by the 
decision rendered since the order herein was made, in Southern Pacific 
Co. V. Interstate Commerce Commission, 219 U. S. 433, 31 Sup. Ct* 
288, 55 L. Ed. 283, reversing the decree of the Circuit Court and an- 
nulling an order of the commission, which had reduced a $5 lumber 
rate advanced from $3.10, the rate in force for over 10 years, to $3.40 
and $3.65, respectively. 
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Chief Justice White, voicing the unanimous opinion of the Supreme 
Court, thus enunciated the principles which it is urged are controlling 
in the present case : 

"The contention is that although the order made by the commission may 
have been couched in form which would cauae It, superficially considered, 
to appear to be but the exercise of an authority to correct an unreasonable 
rate, yet if it plainly results from the record that the order of the commis- 
sion was not the exercise of such an authority, but based upon the assump- 
tion by that body of the possession of a power not conferred by law, the 
mere form given by the commission to its action does not relieve the courts 
from the duty of reviewing and correcting an abuse of power. Applying 
these propositions, the insistence is that both in form and in substance the 
order of the commission is void, because it manifests that that body did not 
merely exert the power conferred by law to correct an unjust and unreason- 
able rate, but that it made the order which is complained of upon the theory 
that the power was possessed to set aside a Just and reasonable rate lawfully 
fixed by a railroad whenever the commission deemed that it would be equi- 
table to shippers in a particular district to put in force a reduced rate. That 
is to say, the contention is that the order entered by the commission shows 
on its face that that body assumed that it had power not merely to prevent 
the charging of unjust and unreasonable rates, but also to regulate and con- 
trol the general policy of the owners of railroads as to fixing rates, and con- 
sequently that there was authority to substitute for a Just and reasonable 
rate one which in and of itself in a legal sense might be unjust and unrea- 
sonable, if the commission was satisfied that it was a wise policy to do so, or 
because a railroad had so conducted itself as to be estopped in the future 
from being entitled to receive a Just and reasonable compensation for serv- 
ices rendered. On the other hand, the conunission in the argument at bar 
does not contend that it possessed the indeed abnormal and extraordinary 
power which the railroads thus say was exerted. • ♦ • While it is not 
denied on behalf of the commission that that body may have considered the 
prior rate prevailing in the Willamette Valley, tie period during which it 
had been in force, and the effect upon the business situation in the valley of 
a change to a higher charge, all these things, it is insisted, were not made 
the basis of the power exerted, but were simply taken into consideration as 
some of the elements proper to be considered in the ultimate exertion of the 
lawful power to forbid an unjust and unreasonable rate and fix a reasonable 
one. 

"It is clear, therefore, as we have said at the outset, that the result of the 
contentions and concessions ,of the respective parties is to reduce the con- 
troversy to a single issue, which is. What was the nature and character of 
the order made by the commission? That is. What, in substance, was the 
power which the commission exerted in making the order? 

"Coming to the consideration of that subject, we are of the opinion that 
the court below erred in not restraining the enforcement of the order com- 
plained of, because we see no escape from the conclusion that the order was 
void because it was made in consequence of the assumption by the commis- 
sion that it possessed the extreme porwers which the railroad companies in- 
sist the order plainly manifests." 

After reviewing some of the testimony taken before the commis- 
sion and its report, he concluded as follows : 

*'WhUe it is true that the opinion of the commission may contain some 
sentences which, when segregated from their context, may give some support 
to the contention that the order was based upon a consideration merely of the 
intrinsic unreasonableness of the rate which was condemned, we think when 
the opinion is considered as a whole in the light of the condition of the rec- 
ord to which we have r^erred It clearly results that It was based upon the 
belief by the commission that it had the right under the law to protect the 
lumber interests of the Willamette Valley from the consequences which it 
deemed would arise from a change of the rate^ even if that change was from 

190 F.— 88 



Digitized by 



Google 



594 100 FEDERAL REPORTER 

an unreasonably low rate which had prevailed for some time to a Just and 
reasonable charge for the services rendered for the future." 

As early as 1896, when the commission had no power to prescribe 
future rates, the Supreme Court said in T. & P. Ry. Co. v. I. C. C, 
162, U. S. 197, at page 221, 16 Sup. Ct. 666, at page 676, 40 L. Ed. 
940: 

"Our reading of the act does not disclose any purpose or intention on the 
part of Congress to thereby re-enforce the, provisions of the tariff laws. 
These laws differ wholly in their objects from the law to regulate commerce. 
Their main purpose is to collect revenues with which to meet the expendi- 
tures of the government, and those of their provisions whereby Congress 
seeks to so adjust rates as to protect American manufacturers and producers 
from competition by foreign low-priced labor operate equally in all parts of 
the country.** 

Whatever, therefore, the rights of the carriers may be to give re- 
duced rates for the purpose of fostering a new or an established in- 
dustry or for granting to it a higher measure of protection against 
foreign competition than Congress, through the revenue laws, has 
given it, no such power can lawfully be exercised by the commission. 

[1] The authority granted it under section 15 of the act to regulate 
commerce to prescribe reasonable rates when it shall be of the opinion 
that the rates fixed by the carrier are unreasonable does not confer 
absolute or arbitrary power to act on any considerations which the 
commission may deem best for the public, the shipper, and the carrier. 
Its order must be based on transportation considerations. While it 
may give weight to all factors bearing either on the cost or the value 
of the transportation services, it must disregard as well the demand 
of the shipper for protection from legitimate competition, domestic or 
foreign, for unlimited markets, or for the enforcement of equitable 
estoppels arising from a justifiable expectation that past rates will be 
maintained, as the demand of the carrier for the maximum rate under 
which the traflBc will move freely. 

[2] An examination of the report of the commission, reproduced 
so far as it bears on the lemon rate, in its entirety,* demonstrates that 

1 "The world's supply of lemons is mainly produced in two localities, Sic- 
ily and southern California. In the year 1909 Sicily shipped 69,000 car loads, 
southern California 6,000 car loads. The United States consumed approxi- 
mately 12,000 car loads, of which one-half were of foreign growth. 

**The cost of producing lemons in Sicily is much less than in California. 
Labor enters largely into the cost of production. The laborer in the Sicilian 
grove receives from 40 to 60 cents per day, while in California he is paid 
from $1.75 to $2 per day, and the difference in wage is even greater In case 
of the laborer employed about the packing houses. 

*'A box of lemons weighs 84 pounds. To transport that box from the Sicil- 
ian grove to the dock in New York costs from 30 to 35 cents. From New 
York fo Chicago the rate is now 40 cents per 100 pounds, or 83.6 cents per 
box, and this is substantially the rate which has prevailed in the past. In 
1901 the rate from Oallfornia to all eastern points was $1.25 per 100 pounds, 
or $1.05 per box. It will be seen, therefore, that both in cost of production 
and In cost of transportation the Sicilian grower had a great advantage lb 
all territory east of the Missouri river, which was the main consuming ter- 
ritory of the United States. A protective duty of $1 per 100 pounds had been 
fixed upon the Sicilian lemon, but even with that assistance the American 
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except for two brief paragraphs suggesting grounds for lowering the 
lemon while maintaining the orange rate, it deals entirely with mat- 
ters tending to show the need in this industry of a high-protective 
tariff against Sicily and, not on traffic considerations, but to compen- 
sate for the tariff insufficiencies, a low transportation rate especially 
to eastern territory. 

grower was unable to successfully compete. In the years 1901 and 1902 
California supplied but at)out one-fifth of the demand In the United States. 

**The growers in California applied to the carriers for a rate of transpor- 
tation which would enable them to meet the Sicilian lemon in eastern mar- 
kets. They asked for a rate of $1 to the Middle West and of 75 cents to the 
Atlantic seaboard ; the rate th«i being $1.25 to all this territory. The car- 
riers conceded in the winter of 1902 what was termed a *rellef rate of $1 
per 100 pounds to all territory, and that rat^ was renewed in the winter of 
1903. 

"In 1903 the general freight agent of the Santa F6 lines upon the Pacific 
Coast wrote to his superior trafllc officer upon this subject as follows: 'There 
is no doubt in my mind that if the California lemon growers do not see more 
encouragement in the future they are going to^a good many of them — ^let- 
their orchards go back. It seems to me that we will have to make the rate 
$1 per 100 pounds apply all the year, and give the lemon growers to under- 
stand that we will continue it in effect until they secure United States mar- 
kets. ♦ ♦ ♦ I think we can defend the lower rate on lemons on account 
of the competition of foreign lemons. ♦ ♦ ♦ It is up to us now to give 
the lemon grower a definite answer as to what he may expect for years to 
come.' 

"In fact, In 1904 the $1 rate was made applicable for the entire year, and 
was continued in effect until November and December, 1909, when tariffs were 
filed advancing the rate to $1.15. 

"The testimony in this case indicates and fairly shows that the cost of 
placing lemons upon the cars in California is no less, but is rather greater, 
to-day than in 1904. The lemon growers assert that. the increase in their 
production has been due mainly to the lower rate of freight under which 
they were better able to meet Sicilian competition. 

"But even with the $1 rate California has been unable to compete with 
Sicily upon the Atlantic seaboard. The average price received by California 
growers east of the Allegheny Mountains is $1 per box less than the price 
obtained west of the Missouri river. 

**The last tariff act increased the duty on lemons from $1 to $1.50 per 100 
pounds. The complainants assert and the defendants deny that this was 
the occasion for the increase in the freight rate. 

'*The average cost to the defendant of handling lemons is somewhat lesa 
than with oranges, for the reason that the average haul is shorter. As just 
noted, few lemons from California find a market upon the Atlantic seaboard, 
while practically the entire supply in territory west of the Missouri river is 
from that source. Oranges, upon the other hand, move in large quantities to 
these far eastern markets. The complainants insisted that the average haul 
in case of oranges was 500 miles greater than in case of lemons, and mani- 
festly it is considerably in excess. 

"The expense of moving citrus fruit under refrigeration is greater, than 
under ventilation, since the weight of the ice is added to the load of the car, 
and the proportion of oranges moving under refrigeration . is greater than of 
lemons. 

"Upon the other hand, oranges load somewhat heavier than lemons, the 
present minimum being 27,600 pounds in case of oranges and 27,200 pounds 
in case of lemons. 

"Upon full consideration we are of the opinion that the present lemon rate 
of $1.15 is unreasonable, and that the rate ought not to exceed $1 per 100 
pounds, with the present minimum weight, said rate to apply to all territory 
to which the rate of $1.15 is made applicable by the tariff of the defendants 
on flla** 



Digitized by 



Google 



596 190 FBDBBAL BBPOBTBB 

The only transportation considerations stated by the commission as 
a justification for their order reducing the lemon, while refusing to 
reduce the orange, rate from $1.15 to $1, are: First, that the average 
length of haul, and therefore the average cost, is less for lemons than 
for oranges; and, second, that lemons are ordinarily carried under 
ventilation, while oranges are ordinarily carried under the more ex- 
pensive refrigeration. As an offset, in part at least, the minimum car 
load weight prescribed for oranges is, as stated, higher than for 
lemons. 

Inasmuch, however, as any additional cost due to refrigeration is 
the subject of a special refrigeration charge, it is obvious that this 
cannot be considered as an element in the transportation rate. 

While the difference of less than 500 miles in the length of the 
average haul of lemons and oranges is a fair transportation factor to 
be considered in prescribing blanket rates for both products, it is ap- 
parent from the report that this was but a small, if not an entirely 
insignificant, factor in this case, especially as the increase of 50 per 
cent, in the protective tariff on lemons was expected by all the parties 
to widen the market for the California lemon growers and thus to in- 
crease the average length of the lemon haul. 

. As in our judgment the order is based primarily on the assumed 
authority to protect the industry against foreign competition, it must 
be held void as beyond the powers delegated to the commission. This 
conclusion renders it unnecessary to determine whether, under the evi- 
dence, the rate of $1 is confiscatory, or whether the commission is em- 
powered to prescribe blanket rates either generally or subject to the 
limitation that the rate between the most distant points must be at 
least nonconfiscatory. 

A permanent injunction will be granted restraining the enforcement 
of the order as to the rate on lemons, without prejudice to a reopen- 
ing and reconsideration by the commission of the original proceedings 
before it or of any further complaint in respect to the $1.15 rate, now 
disposed of. 
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THE GOOD HOPE (three cases). 
(District Court, S. D. New Toiic. Max 26, 1911.) 

I. BhIPFINO (i 182*) — DAMAGS to CjlBQO— LtABHJTT OY VESSKIr-LnOTATIOirS 

IN Bills oy Lading. 

Under the Harter act (Act Feb. 13, 1803, e 105, U 1, 2, 27 Stat 446 
[U. S. Omp. St. 1901, p. 2946]), which makes it unlawful for any yessel 
transporting goods between ports of the United States and foreign ports 
or her owners to limit their liability for loss through their fault or neg- 
ligence, or to lessen the obligation of the master or officers to properly 
handle and stow the cargo, in order for a vessel to aTail herself of a pro- 
Tislon of bills of lading exempting her from liability for damage to cargo 
from heating, she .has the burden of proof to show that the heating which 
caused damage to her cargo was not due to Improper or negligent han- 
dling or storage. 

[Ed. Note. — ^Tor other cases,, see Shipping, Dec Dig. | 182.* 

Limitation of owner's llabUlty, see note to The Longfellow, 46 0. GL A. 
387.) 
8. Shipping (| 132*)— Damage to Gaiigo— Liabujtt op Vessel— Impbopeb 
Handling and Stowage. 

Damage to a portion of a cargo of jute on a voyage from Calcutta to 
New York held on the evidence to have been caused by heating due to 
rainwater which entered the hatchway, which was negligently left open 
while the ship was being loaded, from liability for which she was not 
exonerated by a clause in the bills of lading exempting her from liability 
for damage by heating. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. | 132.* 

Liabilities of vessel owners for loss or Injury from Improper stowage, 
see note to The Gualala, 102 a G. A. 653.] 
8. Shipping d 131*) — ^Liability op Vessel— Shobt Delivebt op Cargo. 

The rule that a vessel Is liable for cargo received, but not delivered, 
does not flpply to a case where all the cargo received was carried to the 
port ot delivery, but a portion of It had been so damaged on the voyage 
that it could not be identified. 

[Ed. Note. — ^For other cases, see Shipping, Gent Dig. | 467 ; Dec Dig. 
i 131.*] 

In Admiralty. Suits by the Chelsea Fibre Mills, Robert Balfour, 
and others, and Henry P. Winter and others, respectively, against 
the steamship Good Hope. Decrees for libelants. 

Campbell, Harding & Pratt (Douglas Campbell, of counsel), for 
libelant Chelsea Fibre Mills. 

Taft & Sherman (Theodore M. Taft, of counsel), for libelants 
Balfour, Williamson & Co. 

Hunt, Hill & Betts (George Whitefield Betts, Jr., and Robert 
McLeod Jackson, of counsel), for libelants Winter & Smillie. 

Convers & Kirlin (J. Parker Kirlin and Russell T. Mount, of 
counsel), for claimants. 

HOLT, District Judge. These are three actions brought against 
the steamer Good Hope to recover for damage to certam bales of 
jute consigned to the different libelants, occurring on a voyage from 
Calcutta to New York. The Good Hope is a steamer of the turret 

^or otktr euM ■•• sama topio A | umtMEM la Dm. A Am. Digs. 1807 to dau. A Rap'r'IndezM 



Digitized by 



Google 



598 190 FEDERAL REPORTER 

type. She had five hatches. The damage occurred to the jute under 
No. 2 hatch. There was no substantial damage in any other part of 
the ship. In No. 2 hatch, after about six tiers, of jute which were not 
damaged had been taken out, there was found a mass of damaged 
jute constituting a cube of about 12 to 15 feet in height, width and 
length', directly under the hatch. Some of this portion of the cargo 
had become so disintegrated that the bales were one mass of decayed 
matter, the identity or ownership of which it was impossible to de- 
termine. Others of the bales were partially injured, but their identity 
could be determined. The bills of lading issued for this cargo pro- 
vided that the steamer was not liable for loss or damage from heat, 
sweat, rain, heating, or decay. 

[1] In order to have the exceptions in the bills of lading available 
for the claimants, it must be shown that any damage from those 
causes was not caused by fault on the part of the ship. The libelants 
claim that the ship was not seaworthy, on the ground, in the first 
place, that the turret type of ship is not fit to carry jute. I think the 
evidence preponderates that that type of ship is frequently used for 
that purpose, and is a proper vessel for such a cargo. Tlie libelants 
also claim that the ship was not seaworthy because it was not fur- 
nished with adequate ventilating apparatus. But I think that the evi- 
dence shows that the ventilating apparatus on this ship was adequate, 
and, if anything, was rather better than usual on other ships of the 
same class. It is my opinion, therefore, that the claim that the ship 
was not seaworthy is not sustained by the evidence. 

[2] The claimants rely upon the exceptions in the bills of lading. 
The evidence establishes in my opinion that the damage in question 
was caused by heating, the result of excessive moisture in the part of 
the hold where the heating occurred. The burden of proof is upon 
the claimants on the question whether such moisture and heating 
was due to the fault of the ship. In my opinion they have not estab- 
lished freedom from fault in that respect. It is impossible to be sure 
from the evidence what the cause of the heating was, but in my 
opinion the proof tends to show that an excessive amount of rain- 
water got into the portion of the jute that was injured, probably 
from No. 2 hatch being open, leaving the jute exposed, to the rain 
while loading. The claimants assert that the whole of the jute shipped 
was unusually moist, and that the portion damaged, being farthest 
away from the air passing into the hold through the ventilating ap- 
paratus, heated from the moisture in the bales. I do not think that 
the cause of the damage can be attributed to the inherently moist 
condition of the cargo. If it had been, in my opinion, the same dam- 
age would have exhibited itself in the jute similarly situated in the 
other hatches. The fact that the evidence does not affirmatively 
establish exactly what was the cause of the damage is not decisive. 
The consignees of goods which are damaged in the course of a long 
voyage very rarely can furnish evidence as to the manner in which 
the damage is caused. The second section of the Harter act declares 
that it is unlawful for the owner of any vessel transporting merchan- 
dise between the United States and foreign ports to insert in ai^y bill 
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of lading a :y agreement whereby the obligations of the master, of- 
ficers, agents, or servants to carefully handle and stow the cargo shall 
in any wise be lessened. The evidence in my opinion does not estab- 
lish that the obligation of this vessel to properly stow the cargo was 
performed, and therefore the exceptions in the bills of lading in my 
opinion do not exonerate the vessel. 

[3] The claim is made in respect to the bales which could not be 
identified that compensation can be had for them on the fundamental 
principle that they were receipted for on the bills of lading, and not 
delivered. I think the proof shows that all the jute mentioned in 
the bills of lading was transported to New York, and that the reason 
why certain bales could not be identified was that their identity was 
lost by the decay and degeneration of that portion which was injured 
in No. 2 hatch. I do not think, therefore, that the general rule applies 
that the ship was liable because certain bales enumerated in the bills 
of lading were not found when the voyage was over, but on the grounds 
already stated I think that the libelants are entitled to recover for the 
goods which were lost as well as for the damage to the bales which 
were capable of identification. 

In the case of Winter and Others against The Good Hope, the sole 
claim is for 55 bales of jute and 1 bale of jute cuttings lost. I think 
that the libelants are entitled in the case of those bales to recover their 
value, which has been computed to be $369.66 for the consignment 
to Winter & Smillie, and $332.64 for the consignment to Smith & 
Fox, assigned to Winter & Smillie, making a total of $702.30, for 
which, with interest and costs, I direct judgment. 

In the two other cases, there should be a reference to ascertain the 
damage, unless counsel agree on the amount. 



COMSTOOK et al. v. LOPOKOWA. 

SAME v. VOLONINB. 

(ClrcTiit CJourt, S. D. New York. October 9, 1911.) 

1. iNJtTWcnow (§ 60*) — ^Actob'8 CJontbact— Personal Ssbvioes fob Others— 
Remedy— Adequate Remedy at Law. 

Where defendants, who were Rossian dancers of a very high order 
and possessed of nnnsnal personal attractions, contracted their services 
to complainants for a specified period In return for a weekly salary, 
defendants were of such unusual attainments and personal characteris- 
tics and of such special value to complainants as to fall with the class 
of employes whose negative covenants not to enter into the employment 
of others may be enforced in equity ; It not being necessary to such re- 
lief that defendants were the stars or only stars of complainants' per- 
formances, or tnat the performances would be brought to a standstill be- 
cause of their withdrawal. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §i 117-119; 
Dec. Dig. S 60.* 

Restraining breach of contract of employ^ not to engage in com- 
peting business, see note to Harrison v. Glucose Sugar Refining Co., 
53 C. C. A. 492.] 

•For other cases see same topic ft S numbsb In Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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2. Contracts <5 208*) — Constructtow— Bbeach. 

Defendants, who were Russian dancers, contracted to perform under 
complainants' direction at first-class theaters in the United States and 
Canada for regular performances ("not vaudeville*') as complainants 
might require for the season of 1911-12. Held, that the words "not 
vaudeville" meant that complainants would not require defendants to 
dance at vaudeville theaters or in vaudeville performances; and hence 
the mere fact that complainants put on the stage In a regular theater 
where defendants were performing a vaudeville act by one of the dancers 
did not make the theater or the performance vaudeville and did not con- 
stitute a breach of defendants' contract, authorizing them to terminate 
the same. 

[Ed. Note.— For other cases, see Contracts, Dec. Dig. | 208.*] 

8. Contracts (f 803*) — ^P^bsonal Services— Brkach. 

Where a contract for personal services of theatrical artists provided 
that they should only be required to perform at first-class theaters for 
regular performances (not vaudeville), the fact that it was distinctly 
understood when the contract was made that no vaudeville of any kind 
was to be Interjected into the performances at which defendants were 
to appear, and that complainants did not comply with such understand- 
ing, was insufficient to Justify defendants in leaving an unfinished en- 
gagement without at least a genuine attempt to have the vaudeville 
eliminated and the contract complied with. 
[Ed. Note.— For other cases, see Contracts, Dea Dig. | 303.*] 

In Equity. Bills by F. Ray Comstock and another against Lydia 
Iropokowa and against Alexander Volonine for preliminary injunction. 

Sondheim & Sondheim, for complainants. 
' Blumenstiel & Blumenstiel, for defendants. 

WARD, Circuit Judge. These two cases arise out of the same state 
of facts and will be disposed of together. They are bills in equity pray- 
ing for a preliminary, and upon final hearing a permanent, injunction 
Restraining orders were issued ex parte, and .the motions now to be 
decided require the defendants to show cause why the restraining or- 
ders should not be continued. The complainants are theatrical man- 
agers now engaged in representing three Russian ballets called Cleopa- 
tra, Les Syiphides, and Scheherazade. The defendants are Russian 
dancers of a very high order and possessing unusual personal attrac- 
tions. 

The material provisions of the contracts are as follows: 

"That the said party of the second part in consideration of the payment 
to be made her by tl^e party of the first part, at the time and in the man- 
ner hereinafter specified and also in consideration of the sum of one dollar to 
her in hand paid, as an advance on salary (receipt whereof is hereby ac- 
knowledged) has engaged and does hereby engage herself to the party of 
the first part, to perform for the party of the first part, at first class theatres 
in the United States and Canada, for regular performances (not vaudeville) 
as the safd party of the first part may require for the season of 1911 and 
1912, of forty weeks, commencing on or about June fifth. 

"And it is further agreed to and understood that the number of perform- 
ances given each week shall not be more than eight. 

"Said party of the first part is to pay said party of the second part for 
her services as a prima ballerina each and every we^ for forty weeks, the 
sum of four hundred ($400) dollars. * • • 

•For other caMS leo s«me topic ft 5 nttmbbb in Deo.- A Am. Digs. 1907 to date, ft Rep'r Indexes 



Digitized by 



Google 



GOUSTOGK y. LOPOKOWA 601 

•*It !s also tmderstood between party of the first part and party of the 
second part, the party of the second part will not appear during the period 
of this contract, in private or public, without the written consent of the 
party of the first part" 

The defendant Volonine was to receive $300 a week. 

The complainants began presenting the Russian ballets about July 
11th and booked them for September l7th, 18th, and 19th at Minneapo- 
lis. On the morning of the 19th the defendants withdrew from the 
company, returned to New York, and September* 23d entered into en- 
gagements with the "Enterprises of Max Rabinoff,"^ a rival organiza- 
tion which was also preparing to produce and is this evening to give 
Russian ballets at Hartford, Conn. 

[1] The first objection to the motion is that the complainants have 
an adequate remedy at law because the services of the defendants are 
not unique and can be replaced. But I am satisfied that the defendants 
are of such unusual attainments and personal characteristics and of 
such especial value to the complainants as to fall within the class of 
employes whose negative covenants not to enter into the employment 
of others may be and should be enforced in equity. It is not a neces- 
sary condition of granting such relief that the employeii should be the 
stars or the only stars of the complainant's performances, or that the 
performances should be brought to a standstill because of their with- 
drawal. 

[2] Next the defendants say that the complainants themselves vio- 
lated the contracts by interjecting a vaudeville act of Gertrude Hoff- 
man, one of the dancers, between two of the ballets on the evening of 
September 18th at Minneapolis. I think this was not a violation of the 
contract. The words "not vaudeville" ii\ parenthesis mean that the 
complainants cannot require the defendants to dance at vaudeville thea- 
ters or in vaudeville performances. There is no allegation that the 
theater at Minneapolis was a vaudeville theater, nor that the Russian 
ballets in which the defendants danced were vaudeville performances, 
nor that the defendants danced in any such performance. 

Conceding the act of Miss Hoffman to be a vaudeville act, it did 
not make the theater nor the whole performance vaudeville. 

[3] The defendants, however, submit the affidavit of one Mandel- 
kern, who was managing the defendants at the time the contracts were 
made, and who drew the contracts, to the effect that before they were 
signed it was distinctly understood between him and Gest, one of the 
complainants, that no vaudeville of any kind was to be interjected into 
the performances at which the defendants were to appear. If this be 
true, the defendants would be entitled to insist that such practice be 
discontinued ; but they had no right to leave an unfinished engagement 
without the least genuine attempt to settle this question with the com- 
plainants. Non constat but the act complained of would never be 
introduced again. Even if this required them to continue to dance for 
a reasonable time under protest, they would not have prejudiced their 
rights by so doing. 

It is true that Mandelkern says he expressed his surprise to Haskell, 
who was, I understand, road manager, and that he replied that he was 
surprised, too. But this answer, shows what I believe to be the fact 
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that Haskell had not introduced the act, and indeed had no authority 
to do so. Something of the same inconclusive kind took place with the 
complainant's musical manager.^ The conduct of the defendants was 
most unreasonable and unfair in any aspect of the case. 

Finally, RabinofF, the president of the rival organization which has 
employed the defendants, says that Gest, one of the complainants, after 
negotiations for taking over the complainants' entire organization had 
fallen through, said that he might employ the defendants, as he (Gest) 
did not want them and it would be a saving to him. Rabinoff is cor- 
roborated in this by Atwater, the secretary, Von Kivaly, tlie orchestra 
manager, and Elsen, Jr., the press agent of the company. But this 
is denied by Gest, by Belasco, his father-in-law, and by Comstock, who 
were present at some of the interviews, and is inconsistent with the 
conduct both of the defendants and of the complainants. The defend- 
ants at the time justified their withdrawal on account of the complain- 
ants' alleged violation of the contracts, while the complainants have 
always treated this conduct of the defendants as a justiciable breach of 
their contracts. It is also to be noted that the contracts required the 
defendants to have the complainants' written consent before engaging 
with any one else. 

Whoever comes into equity must come in with clean hands, and, if 
the complainants or either of them contributed by their conduct to the 
making of the contracts performance of which they now seek to enjoin, 
equity would lend them no aid. 

In actions by managers against theatrical artists, relief to be of any 
avail must generally be given in the first instance because such artists 
are usually of doubtful financial responsibility, and the season for which 
they engage is over before the cause can be reached for final hearing. 
As, on the whole case, I do not feel sufficient doubt to deny relief in 
the first instance, the restraining orders heretofore given will be con- 
tinued until the expiration of the terms of the defendants' contracts. 

An order may be submitted at 2 p. m. 



PENNSYLVANIA STEEL (30. et al. v. NEW YORK CITY RY. CO. et al. 

(arcuit Court, S. D. New York. July 31, 19U.) 

Nos. 2-9, 2-33, 2-149. 3-37. 

Equity (§ 288*) — Pleading— Amendment. 

A court of equity always lias the power to conform the pleadings to 
. the evidence by allowing amendments after the pi*oof8 have been taken 
and are before it 

[Ed. Note. — ^For other cases, see Equity, Cent Dig. § 547 ; Dec. Dig. | 
288.*] 

In Equity. Suits by the Pennsylvania Steel Company and others 

? gainst the New York City Railway Company and others; Morton 
rust Company against the Metropolitan Street Railway Company and 
others; Guaranty Trust Company of New York against Metropolitan 
Street Railway Company and others ; and the Morton Trust Company 

•For other cues lee same topic ft { nttmber in Dec. ft Am. Dlg8.^1907 to d&te, ft Rep*r Indexe* 
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against the Metropolitan Street Railway Company and others. On ap- 
plication by receivers of the Metropolitan Street Railway Company to 
amend a petition and a claim. Motion denied. 

LACOMBE, Circuit Judge. The petition sought to be amended is 
the one verified Optober 10, 1910, upon which (with others) the special 
master was instructed to pass upon certain questions arising on a • 
branch. of the case, known as the "appropriation of pajrment" pro- 
ceeding, in the answers to which would determine how certain mon- 
eys paid in settlement of litigations prosecuted by the receiver of the 
New York City Railway Company should be apportioned between the. 
litigations which were terminated by such pajrment; and also some 
questions of lien or rights to share in the moneys so apportioned. 

The theory of the a"pplication is that there is an apparent discrep- 
ancy between the proofs and the averments of the petition as to the 
amount of the balance of account between the two estates (New York 
City Railway and Metropolitan Street Railway). Such an applica- 
tion is unnecessary. The court always has the power to conform 
pleadings to proof. Whether there is such a discrepancy between the 
two as requires such an amendment can be intelligently decided only 
by the tribunal which is fully informed as to the proofs. In the first 
instance such tribunal is the special master. It is stated in argument 
that, although he received all the proof offered, he expressed some , 
doubt as to his power to allow the amendment prayed for. It is not 
necessary to determine whether or not, under the terms oi the or- 
der which sent the controversy to him, he had such power. An ex- 
ception to his refusal to allow tiie amendment will bring the matter 
before the circuit judge when the report comes up for confirmation 
and, having indisputably the power to conform pleadings to proof, the 
judge can administer full relief, if any be required. 

The claim which petitioners ask to amend is the one filed Febru- 
ary, 1910, by receivers of the Metropolitan Street Railway Company 
against New York City Railway Company for moneys alleged to be 
due by reason of the breach of the agreement of May 22, 1907, be- 
tween the two companies. The proposed amendment would increase 
the claim against the New York City Company about $1,500,000. It 
was conceded upon the argument that if the proceeding now under ad- 
visement before the special master — ^the "appropriation of pa)mient 
proceeding" — is decided one way, it would be wholly unnecessary to 
amend the claim. The application would therefore seem to be prema- 
ture. It is contended that the claim as it stands is relied upon by oth- 
er parties as an admission of the condition of the mutual accounts be- 
tween the two companies which may operate to the disadvantage of pe- 
titioners. The contention is not persuasive. All that the "claim" evi- 
dences is that on the day it was filed the receivers of the Metropolitan 
were satisfied, upon such investigation as they had then made, that 
the accounts between the two roads showed the balance which they 
stated. No amount of amendment can change the effect of that admis- 
sion, viz., that such was their understanding at that time of the state 
of the account. If the proofs should show that they were mistaken. 
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their "admission*' evidenced by filing the claim would not control, the 
decision would be conformed to the facts, not to their past conception 
of what they were. Of course, the question would then ren^in wheth- 
er they should be allowed to amend the claim by asking for this large 
additional sum, so long after the date fixed for filing claims; but that 
is a distinct question, which need not be decided now, since the deci- 
sion of the special master in the proceeding now submitted to him may 
make it academic. 
Motion denied. 



BERNSTEIN r. DANWITZ. 
(Circuit Court, S, D. New York. October 4, 1911J 

1. COXTBTS (S 292*) — ^FSDEBAI. COUBTS— JUBIBDICTION—TSADB-MABKS— nNI^AW- 

ruL CoMPExmon. 

Where both parties to a snit for Infringement of a registered trade- 
mark and for unfair competition were citizens of the same state, federal 
jarisdlction would not obtain, in the absence of provisions In the bUl ot 
decree confining the relief prayed for or gcanted to commerce with for- 
eign nations, among the several states, or with the Indian tribes. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 834; Dec. Dig. I 
292.*J 

2. CouBTS (f 292*)— Fbdebai. Coubts— Jubisdigtion— Tbadb-Mabks-^Unlaw- 

KCL COlfPETinOW. 

Where a trade-mark Is invalid or not Infringed, and the parties are 
citizens of the same state, the federal court has no Jurisdiction of a suit 
to prevent unlawful competition. 

[Ed. Note. — For other cases, see Courts, Cent Dig. S 834 ; Dec Dig. I 
292.* 

Unfair competition In use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 a C. A. 165 ; Lare v. Harper & Bros., 20 C. C A. 
376.1 

In Equity. Suit by Samuel Bernstein against August Danv^ritz, On 
Aiotion to punish defendant for contempt. Denied. 

' Wise & Lichtenstein, for complainant 
Samuel Bitterman, for defendant 

^ WARD, Circuit Judge. A motion was made in this cause some 
time since for a preliminary injunction. When it was reached on the 
calendar the defendant's counsel arose and presented the court the 
packages of both parties and said he would submit to any decree 
which the court recommended. The defendant's package was an ob- 
vious imitation of the complainant's, and I then required certain 
changes to be made, which the defendant has carried out in his pres- 
ent package. The parties agreed upon a form of decree, which the 
complainant says is violated by the defendant's present package. This 
may perhaps be so in respect of features of imitation other than the 
registered 'trade-mark. 

[1] Upon reading the bill I find that the complainant relies both 
upon his registered trade-mark and upon unfair competition; that 

•For oUier casm im same topic ft 8 mumbeb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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the parties are both citizens of this state; and that there is nothing 
either m the bill or in the decree confining the relief prayed for or 
granted to commerce carried on with foreign nations oi; among the 
several states or with the Indian tribes. In the absence of proof of 
this the court would be without jurisdiction. Warner v. Searle & 
Hereth Co., 101 U. S. 195, 24 Sup. Ct. 79, 48 L. Ed. 145. But, as- 
suming that there was such evidence, the defendant's package does 
not, in my opinion, imitate the complainant's registered trade-mark 
at all. 

The complainant's registered trade-mark is a rectangle with a heavy 
black band at the top and the picture of an old woman wearing spec- 
tacles and with a sadiron in her hand, accompanied by a broad red 
band; the respective positions not being defined. 

The defendant, on the other hand, has a rectangle representing an 
Indian drawing a bow inserted in a yellow arrow on the face of the 
package. The question, therefore, is, assuming the complainant's reg- 
istered trade-mark to be valid and not infringed, has this court juris- 
diction to pass upon the general question of unfair competition? 

[2] The Supreme Q)urt has held that where a trade-mark is in- 
valid, and the parties are citizens of the same state, the Circuit Court 
cannot consider the question of unfair competition. Elgin Watch Co. 
V. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; 
Leschen Rope Co. v. Broderick, 201 U. S. 166, 26 Sup. Ct. 425, 50 
L. Ed. 710. 

Where the trade-mark has been found valid but not infringed, the 
Circuit Court of Appeals of this circuit has held that the Circuit Court 
has no jurisdiction of the question of unfair competition. Burt v. 
Smith, 71 Fed. 161, 17 C. C. A. 573; Hutchinson v. Loewy, 163 Fed. 
42, 90 C, C. A. 1. 

In the remaining category — ^that is where the trade-mark is found 
valid and infringed — ^there is a difference of opinion among the courts 
whether the Circuit Court has also jurisdiction of the other claim of 
unfair competition. Such jurisdiction was denied in patent suits in 
King V. Inlander (C. C.) 133 Fed. 416, and Cushman v. Fountain 
Pen Co. (C. C.) 164 Fed. 94. Judge Archbald in the Third circuit 
with some hesitation held to the contrary in T. B. Woods Sons Co. 
V. Valley Iron Works (C. C.) 166 Fed. 770, but he was not followed 
in the same circuit by Judge Holland in the subsequent trade-mark 
case of Mecky v. Grabowski (C. C) 177 Fed. 591. 

The case under consideration falling within the second of the above 
categories, the motion is denied. 
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HOLEPROOF HOSIERY CX). T. WALLAOH BROS. 

(Circuit Court, S. D. New York, January 14, 1911.) 

L Tbade-Mabks and Tbade-Nahes ({ 3*) — Descbiptivb Tebms — "Hole- 
pboof" Hosieby. 

The word "Holeproof," as a trade-mark for hosiery, Is not invalid* as 
deecrii^tive where it has been used and advertised for such length of 
time as to have acquired a secondary meaning as designating the prod- 
uct of a particular maker. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
IMg. §§ 4-7; Dec. Dig. § 3.* 

Arbitrary, descriptive, or fictitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 G. 0. A. 323.] 

2. Tbade-Mabks and Tbade-Names (§ 59*) — Infbingement. 

The arbitrary name **Knotair," as applied to a make of hosiery, is not 
in Itself an infringement of the trade-mark "Holeproof," previously 
adopted by another manufacturer. 

[Ed. Note.-— For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §1 68-72; Dec. Dig. § 59.*] 

8. Tbade-Mabkb and Tbade-Names (§ 70*) — Unfaib Competition. 

Complainant made and sold hosiery under the trade-mark "Holeproof" 
in specially designed and colored boxes, each containing six pairs, and, 
when sold by the box, with a guaranty of replacement if holes appeared 
therein within six months, which was novel and widely advertisM. De- 
fendant, which as a dealer had been selling complainant's product, be- 
came agent for a different make sold under the name of "Knotair," which 
it had put up in boxes and with a dress closely resembling those of com- 
plainant, and advertised and sold with a similar guaranty, and to cus- 
tomers who called for "Holeproof," although not actually representing it 
to be such. Heldt that such acts evidenced an intention to obtain an 
advantage from the advertising and popularity of complainant's goods, 
and constituted unfair competition, which would he enjoined. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. S 70.* 

Unfair competition, see notes to Scheuer v. Muller, 20 Op Cb A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit by the Holeproof Hosiery Company against Wal- 
lach Bros. On final hearing. Decree for complainant. 
See, also, 167 Fed. 373, and 172 Fed. 859, 97 C. C. A. 263. 

Walter C. Booth, Frank F. Reed, and Edward S. Rogers, for com- 
plainant. • 

Gardenhire & Jetmore and Aaron P. Jetmore, for defendant. 

HAZEL, District Judge. The bill of complaint alleges unfair com- 
petition in trade and infringement of complainant's trade-name "Hole- 
proof" as applied to hosiery. The hosiery sold by the defendant is 
advertised and sold under the name "Knotair" and is manufactured by 
the Knotair Hosiery Company. The questions to be considered are, 
first, whether the complainant's, trade-mark or device is descriptive 
merely and as applied to hosiery not the subject of a valid trade- 
mark, and, second, whether the defendant by its trademark, pack- 
ages and accessories infringes those of complainant. 

•For other cues see same topic ft 5 numbeb in Dec. & Am. Digs. 1907 to date, St Rep r Indeses 
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[1] The facts are not thought essentially different from those pre- 
sented on the motion for preliminary injunction herein. Judge Hough 
in his decision and as an introductory thereto so fully and concisely 
detailed them that their extended recital is unnecessary here. Hole- 
proof Hosiery Co. v. Wallach Bros. (C. C.) 167 Fed. 373. On appeal 
from said decision the Circuit Court of Appeals for this court held 
that the word "Holeproof" was not descriptive, and that by extensive 
advertising and large sales it has acquired a secondary meaning "in- 
dicating to the prospective purchaser, not that the socks sold under it 
are indestructible, but that they are those which complainant has' been 
making and supplying to consumers, apparently to their entire satis- 
faction." Holeproof Hosiery Co. v. Wallach Bros., 172 Fed. 859, 97 
C. C. A. 263. Such holding as to the asserted descriptiveness of the 
trade-name or design is the law of this case, which this court is bound 
to follow. 

[2] In my judgment the arbitrary name "Knotair," used in connec- 
tion with the sale of hosiery without the similarities in dress of the 
defendant's package to that of complainant, would not delude the un- 
wary buyer. The defendant corporation has shown that "Knotair" 
hosiery is the distinctive trade-name or device by which its socks are 
placed on the market, and that such socks have become known to the 
public by such designation. The word "Knotair" differs in appear- 
ance and pronounciation. from the word "Holeproof," and it cannot 
be presumed that the defendant simply in using its trade-mark or 
device practiced a fraud on the public or on complainant's customers. 
Certainly "Knotair" printed on packages containing hosiery and upon 
slips or coupons colored or printed in a different manner from those 
used by complainant could not be held to resemble the trade-mark or 
design or dress of complainant's product. The trade-marks "Hole- 
proof" and "Knotair" doubtless convey the same idea or purpose, 
namely, that holes or tears will not readily- appear in the socks from 
wear, but this resemblance, standing alone, is without controlling sig- 
nificance in view of the fact that the word "Holeproof" is not strictly 
imitated by the word "Knotair" in such manner as to deceive the un- 
wary purchaser who wishes to buy socks of complainant's manufac- 
ture and guaranty. 

[3] Proceeding to a discussion of the question of unfair competi- 
tion, does the trade-mark or design "Knotair," used in connection 
with the style or color of package, printing, type, and coupon tickets, 
resemble the complainant's package of guaranteed socks so as to en- 
able the defendant to palm off its goods on intending purchasers of 
the complainant's product? The evidence shows in my estimation that 
the defendant in adopting its packages and coupon slips together 
with the collocated elements, the color of the package, flaps and the 
phrasing of the guaranty tickets, intended to deceive the unwary buyer 
into believing that he was purchasing the guaranteed hose of com- 
plainant. It appears that in 1898 complainant originated a novel sys- 
tem by which its socks were sold in six pair lots, under a printed guar- 
anty stating that, if holes appeared in the socks within six months 
of the time of purchase, another pair would be given gratis to the 
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buyer. On each box the trade-mark "Holeproof" was printed promi- 
nently and the guaranty tickets inclosed therein. Afterwards, in 1904, 
the manufacturer of complainant's hosiery devised a special package 
for its product, consisting of an oblong box of bright yellow color, 
with printed end and side flaps. Upon the cover of the box there is 
placed a circular trade-mark device containing the words "Holeproof 
Hosiery," and underneath the monogram, "H. H. C." Around each 
pair of socks a paper band was placed with the trade-mark device 
printed thereon, and inclosed in the box were duplicate guaranty slips 
printed on a strip and so perforated as to enable tearing off each slip 
when necessary. Printed instructions advising purchasers how the 
guaranty strips were to be used were also inclosed in the box con- 
taining the hose. The garb and dress for its hosiery were unusual 
and distinctive, and complainant expended large sums in advertising 
"Holeproof" socks and the adopted form of guaranty and dress for 
its commodit}-. The trade-name or design "Knotair" was adopted by 
the manufacturers of the hose sold by the defendants in 1906, and the 
packages containing them were of red color, or such color as the 
dealer or jobber might designate. Subsequently, in 1908, the defend- 
ant who was in business in the city of New York, and had been deal- 
ing in "Holeproof" socks, buying them from complainant, accepted the 
agency of the "ICnotair" hosiery, and immediately it began advertis- 
ing the sale by it of "Knotair" hosiery under the guaranty plan. The 
red packages or boxes were abandoned, and in their place yellow pack- 
ages with lettering in prominent black and red type and white label 
was adopted. Flaps were put inside the boxes to resemble complain- 
ant's arrangement, the trade-mark "Knotair" printed in red, the du- 
plicate coupon slips printed and colored as in complainants. In this 
situation it is not thought enough to avoid infringement that the de- 
fendant admonished its employes not to substitute "Knotair" socks 
for "Holeproof.** The evidence indicates that by mere silence in an- 
swer to the request of the unwary purchaser for "Holeproof" socks 
and by simply placing before him a package of "Knotair" socks he 
is liable to be deceived ; and, indeed, by innuendo or indefiniteness of 
language, a clever salesman may easily palm off "Knotair" socks for 
those of complainant if such were his intention. Such in my estima- 
tion is the resemblance in dress of the defendant's hosiery to that of 
complainant. The intention of the defendant to reap a gain from the 
popularity of complainant's goods or from their extensive advertising 
or the novelty of its plan is clearly, perceivable. It is well settled in 
this country and in England that a man who wants to sell or adver- 
tise his goods, if they have not been sold or advertised before, must 
distinguish them from those of other manufacturers and dealers in a 
like commodity. The situation in the present case peculiarly required 
that the defendant with honest intention should place its goods upon 
the market by distinctive marks and packages, and such as would not 
render it open to the charge of deceiving the ordinary purchaser who 
mav desire to purchase the product of complainant, and who, it is 
quite likely, may merely look at the oblong yellow package, the printed 
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matter, and the yellow guaranty slips by which the hosiery of the 
complainant became known to him and the public. 

There is no force in the defendant's contention that complainant's 
witnesses who were its employes and made purchases of defendant's 
socks while asking for "Holeproof socks were not deceived, and 
therefore it is not affirmatively shown that there was a probability of 
purchasers being defrauded or that the defendant intended to mislead. 
The manner in which the sales in most instances were consummated, 
together with the adopted dress in resemblance of complainant's dress, 
warrants the inference that fraudulent sales were intentionally made. 
Fairbank Co. v. Bell Mfg. Co., 17 Fed. 869, 23 C. C. A. 554; Delong 
Hook & Eye Co. v. Francis Co. (C. C.) 139 Fed. 146. 

It is true the complainant can have no monopoly of guaranteed 
hosiery or of slips containing a guaranty to replace socks that become 
torn within six months, nor can the defendant be concluded to use 
the words "Guaranteed Hosiery," but the adoption of complainant's 
colored package, the color and arrangement of its coupons, and 
printed matter, the style of printing, in short, the peculiar appearance, 
dress, or combination of elements used by the complainant, is a 
wrongful act, and preventable by a court of equity. 

The coniplainant may have. a permanent injunction and decree in 
conformity with this decision, with costs. 



PENNSYLVANIA STEEL CO. et al. v. NEW YOKK CITT RT. CO. et al. 

PARBfERS* LOAN & TRUST CO. v. METROPOLITAN ST. RY. CO. et al. 

•^ . (two cases). 

GUARANTY TRUST CO. Or NEW YORK v. SAME. 

(Circuit Court, S. D. New York. August 29, 1911.) 

Nos. 2-0, 2-23, 2-149, and 3-37. 

J, Receivebs (J 91*) — Receivebs fob Leased Pbopebtt— Adoptiow of Lease. 

A court in possession, through its receivers of property demised by 

a lease, is not, prior to its adoption, express or implied, bound by any 

of its terms. 

[Ed. Note. — ^For other cases, see Receivers, Cent Dig. \\ 107, 168 ; Dec 

• Dig. I 91.*] 

2. Receivebs (i 155*) — (2laim&—Pbiobities—Expenditube8— Rights of Mobt- 

GAOEES. 

Purchasers of the securities of a railroad company must be held to have 
bought with the fact in view that its property is devoted to a public use, 
that the demands of the public are first to be considered, and that ex- 
penditures made by a receiver necessary to render service safe and effi- 
cient may be preferred to the mortgage liens. 

[Ed. Note. — ^Tor other cases, see Receivers, Dea Dig. 1 155.*] 

8. Receivebs Q 155*) — Claims— Pbiobities— Expenses of Continuance of 
Business. 

Receivers were appointed for an Insolvent street railroad company at 
suit of general creditors, the company having at the time cash and 
other ^ssets constituting a substantial fund for the payment of creditors, 

•For other cases see same topic ft | mncBBB in Deo. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
190F.~39 
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and its remaining asset consisting of a lease of a street railroad system 
which was being operated at a loss after payment of the rentals reserved. 
A week later the same receivership was, on its application, extended to 
the interest of the lessor in the demised property, with directions to the 
receivers to operate the property for the 'benefit of the public, and to 
conserve the same for the benefit of whoever might be entitled. The 
receivers were not directed 'to and did not adopt the lease, but, in fact, 
ceased to make payments thereunder, but they used whatever funds 
came into their hands from either estate in maintaining and operatiug 
the property and improving the same so as to render the service more 
safe and efficient After several months a separate receiver was ap- 
pointed for the lessee. Heldt that the expenditures made for such opera- 
tion, maintenance, and improvements after the receivership was extended 
to the lessor were not chargeable to the estate of the lessee, which re- 
ceived no benefit therefrom, and that its receiver was entitled in equity 
to recover such of its funds as were used for such purposes from the re- 
ceivers for the lessor In preference to the claims of the mortgagees of the 
latter. 
[E3d. Note. — ^For other cases, see Receivers, Dec. Dig. i 155.*] 

In Equity. Suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others, by the Farm- 
ers' Loan. & Trust Company against the Metropolitan Street Railway 
Company and others, and by the Guaranty Trust Company of New 
York against the Metropolitan Street Railway Company and others. 
In the matter of the petitions of the Pennsylvania Steel Company and 
others, creditors of the New York City Railway Company. On ex- 
ceptions to report of special master. Exceptions overruled, and report 
modified ^nd affirmed. 

See, also, 16S Fed. 467; 190 Fed. 623. 

Following is the report of the special master : 

As the answers to all of the other questions propounded by the court 
depend upon the answer to the question as to the incidence of expendi- 
tures made and obligations incurred by the receivers as its officers with 
respect to the property demised by the lease from the Metropolitan to the 
City Company during the period from* September 24, 1907, to August 1, 1908, 
or any part of that period, it has been agreed that the liability of two .gen- 
eral classes of expenditures shall be decided, viz.: (1) Clearly operating 
expenses, of which conductors* wages are a type, and (2) betterments and 
improvements, of which it is agreed that certain scraper cars and feeders 
are types. It is admdtted that the conductors* wages were paid for the 
operation ^f some of the roads demised which were sul^^t to both the 
general and refunding mortgages made by the Metropolitan Street Rail- 
way Company and included In the two foreclosure decrees, and that the 
scraper cars and feeders are subject to one or the other of these mort- 
gages and are included in the property to be sold under such decreea 

When the court on the 24th day of September, 1907, at the instance of the 
two plaintiffs, the petitioning contract creditors of the New Yorlt City Kail- 
way Company acting on behalf of all others, took under its control prac* 
tically the entire system of street surface railways in the boroughs of 
Manhattan and the Bronx demised to that company by the Metroiiolitan 
Company, It also took over assets of the City Company consisting of $683,- 
898 in cash; materials and supplies $1,116,792; accounts receivable to the 
extent of several hundred thousand dollars, certain choses In action since 
reduced to possession by its receiver amounting to some millions of dollars 
a large part of which is, however, claimed by Metropolitan receivers, and 
two miles of railway track in Mt. Vernon which was all the railway 
track it owned. This last-named asset has since been sold for $500, which 

•For other cases see same topic A 9 vxtmbkb, in Dec. & Am. Digs. 1907 to date, A Rep'r Indexes 
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with the proceeds of the choses in action Is in possession of the receiver 
of the City Company, but the other assets enumerated are in the possession 
of the receivers of the Metropolitan Company, not having been turned over 
by them on August 1, 1908, when the appointment of the separate receiver 
of the estate of the City Company as such in place of Messra Joline and 
Robinson, who had prior to that acted in both capacities, went into effect 
These other assets amounting in value to over $2,|000,000 constituted a 
substantial fund for the payment of creditors of the City Company, both 
contract creditors, preferred or general, and tort creditors as well, but 
they have not been surrendered, as the administration of the railroad prop- 
erties from September 24, 1907, to August 1, 1906, resulted in an operating 
deficit of over $1,000,000 which is increased by nearly $2,000,000 for ex- 
penditures actually incurred and met from sources other than earnings 
during the period in question for improvements and betterments, exclusive 
of several millions In addition for obligations for similar betterments and 
Improvements Incurred but not met during such period. If this deficit Is to 
be borne by the estate of the City Company, and the equivalent in value of its 
assets above described is not to be accounted for to Its receiver by the Metro- 
politan receivers, the fund for the payment of its creditors will be depleted 
and the Metropolitan bondholders whose security has been preserved and Im- 
proved by the court's operation will presumptively reap a benefit from the ex- 
I>enditures mentioned for which they have not paid. The object of this pro- 
ceeding Instituted on petitions of committees of the contract and tort 
creditors of the City Company duly recognized by the court is to obtain 
just such an accounting, the bondholders of the Metropolitan Company 
through their trustees resisting it, with the receivers of the estates of both 
companies represented and ready to furnish all information, but remaining 
neutral as to the particular questions involved. 

Some account of the history of the relation of the two companies prior to 
the receivership and of the receivership during the period Involved, fa- 
miliar as it is to court and parties, is necessary to an understanding of the 
contentions involved. In 1902 practically the entire street surface railway 
system of the borough of Manhattan and the Bronx was operated by the 
Metropolitan Company as owner, lessee, or througl^ the control of stock 
of companies whose independent existence and operation continued. Its 
outstanding share stock then as now was $52,000,000 on which it had paid 
dividends for years of 7 per cent. In 1901 and 1902 these dividends, 
though paid, were not earned, deficits resulting of $31,000 in 1901, and 
$216,200 in 1902, which did not Include franchise taxes then in dispute, 
but paid since the receivership, nor Interest on the floating debt, which would 
have increased these yearly deficits by over $600,000 In each year. On the 
14th day of February, 1902, as on the 24th of September, 1907, in addition 
to its own outstanding bonded debt, there were outstanding against Its 
properties various bonded debts, and in 1902 it owed in addition to all these 
a floating debt of about $11,000,000. 

The City Company In 1901 acquired the property of the North Mt Vernon 
Railway Company which had been sold in 1898 for about $15,000. It con- 
sisted of two or three miles of track in Mt. Vernon, a car bam, and three 
or four cars, and it constituted the only railway asset of that company 
above referred to. It had no direct connection with any of the lines owned, 
leased, or operated by the Metropolitan Company, although It did then 
or later connect with those of the Union Railway the stock of which the 
Metropolitan Company controlled. The City Company also had a traffic 
agreement with the Ft. George & Eleventh Avenue Railroad Company, but 
the road of that company consisted of but a mile of track on 145th street 
In the borough of Manhattan extending eastward from Eleventh avenue to 
the Harlem river. While some stress is laid on these facts, it is, of course, 
obvious that these tracks formed no part of any line or route important 
to the system, and that they furnished no connection with that system 
which either the court or its receivers would for a moment at any time have 
deemed it necessary to preserve. 

On February 14, 1902, the Metropolitan Company leased its system to 
the City Company for 999 years in consideration of the latter's promises 
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to operate, maintain, and keep It in repair, to pay the former'fl obllgatlona 
as they accrued except the principal of its funded debt, and to pay an an- 
nual rental of 7 per cent upon its outstanding share stock of $52,000,000. 
The items of interest and rentals accruing yearly thus assumed amounted 
to over $10,000,000 in addition to the annual rental of $3,640,000. It fur- 
ther agreed to pay $23,000,000 to be used to pay its floating debt, and for 
the Improvement, extension, and equipment of the property, and this it paid 
prior to May 22, 1007, advancing in addition $2,834,000 for construction work 
prior to the receivership for which the Metropolitan C3ompany by the terms 
of the lease was on September 24, 1907, its debtor. Betterments and im- 
provements of the charact^ of the scraper cars and feeders here in dispute 
were to be paid for by the Metropolitan Company under article 15 of the 
lease. 

Operation under the lease by the City Company began in AprU, 1902, end 
payment of the fixed charges and rental continued during that portion of 
the term between that time and the appointment of the receivers, but with 
a constantly increasing annual deficit, as shown by the reports to the Bail- 
way and Public Service Commissions amounting firom June 30, 1902, to 
September 20, 1907, to $11,425,939, which amount does not include more 
than $3,000,000 for disputed franchise taxes for such period recently paid 
on adjustments obtained by the receivers. These payments sufficiently ac- 
count for the Insolvency of the lessee company, and show not only that 
the Metropolitan stockholders received for five years or more dividends 
that were not earned, but that Metropolitan bondholders received interest 
for at least a year prior to the receivership amounting to more than 
$1,265,000 that was not earned. 

On September 24, 1907, the creditors' bill was filed and an order entered 
with the City Company's assent appointing Messrs. Joline & Robinson 
temporary receivers of the estate of the lessee company, Including the as^ 
sets owned by it above described and this leasehold interest. The bill con- 
tained the usual allegations, among them allegations that the lessee's only 
means of meeting its obligations to its lessor were by continued operation 
as a whole, and that a receiver was needed with power to that end for the 
preservation of the property and the accommodation of the public, with 
a prayer for such appointment "to preserve the unity of the system as it has 
been maintained and operated." These allegations, however, though the 
contrary is urged by the bondholders, it is understood bind nobody, not 
even the parties making them, and furnish no aid in determining which 
estate shall ultimately bear the deficit in operation. Ames v. Union Pacific 
R. R. Co. (C. C.) 74 Fed. 835. The order entered also contained provisions 
for continued operation to the end ''that operation of the railroad system 
of the defendant shall be continued in the same manner as at present and 
the public duties obligatory upon the defendant be in all respects discharged.** 

On October 1, 1907, Just one week after the entry of this order, the Metro- 
politan Company filed its petition stating that it was of vital importance 
to itself and its creditors that the property be kept intact, alleging its own 
insolvency caused by that of its lessee, and suggesting as a reason for the 
court's prompt interposition that the lease reserved no right of entry for any 
default until a year after such default and after written demand and no- 
tice It asked to be made a party defendant, and' that the receivership 
be extended to its property, and on the same day tL| same men were ap- 
pointed temporary receivers of that property which was thus made liable 
for the result of subsequent operation. N. Y. Security & Trust Co. v. 
St Louis, Cons. R. R: Co. (a C.) 102 Fed. 391. 

In the opinion granting the application, the court said that: "^be re- 
ceivers are now in possession of the earning power of the petitioner, and 
under the terms of the lease petitioner can avail of no default in payment 
of the amount stipulated within a year from such default The property 
Is an intricate combination of various roads, one or more of which might 
be cut out of the system by failure to pay interest on some underlying 
mortgage or some rental due the constituent road. It is of vital interest 
to the petitioner that the property be kept intact • • • The interests 
of leasee and lessor are different and in a sense diverse. Kevertheie^B it 
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seems practicable to adjust all questions in a single receivership. ♦ • ♦ 
Their (the receivers*) sole functions are to hold the property intact, op- 
erating it as efficiently for the public service as their resources will per- 
mit, to ascertain the liabilities, to marshal the assets, and, eventually, un- 
less in the meantime some entirely solvent concern able to liquidate all 
obligations and succeeding to owners' and lessees* interests shall appear 
to take It off their hands, to sell it to the best advantage, and apply the 
proceeds to the payment of the liabilities. It is thought that the present 
receivers can do this as holders of the Interests of both lessor and lessee. 
Should future experience seem to Indicate that a separate trustee for one 
of the parties is required, some way to meet that difficulty will be found." 
POTin. Steel Co. v. New York City Ry. Co. (C. C.) 157 Fed. 442. 

On October 9, 1907, the Morton Trust Company, trustee under the re- 
funding mortgage, to whose rights and obligations under that mortgage the 
Farmers' Loan & Trust Company, respondent in this proceeding, has in the 
meantime succeeded, filed a bill of. re-entry, and at its instance the same 
receivers .were appointed of the mortgaged property and its Income. This 
mortgage was made by the Metropolitan Company subsequent to the lease, 
to which It was subject, and it covered that company's reversionary inter- 
est in all of the property demised to the City Company of which that covered 
by the mortgage to the Guaranty Trust Company made prior to the lease 
was a part. On this same day, too, an order had been entered making 
the receiverships of the Metropolitan and City estates permanent, such order 
having been entered in pursuance of an opinion filed the day previous, in 
which the court, after referring to its prior memorandum quoted from 
above, said: **Having taken its (Metropolitan's) entire property into posses- 
sion of the court under conditions which left it powerless to recover the 
same for a year, the receivership left it wholly without means to meet its 
obligations, and it seems to be clearly the duty of the court which has thus 
deprived it of its resources to protect it against execution while receivers 
handle and distribute those resources. Having possession of the res, ths 
court acquires jurisdiction of its otcner," 157 Fed. 445. After referring 
to rentals due to companies leasing their lines to the Metropolitan and to 
the interest on various mortgage bonds of such roads which by the lease 
the City Company had covenanted to pay and directing the payment of the 
same, it continued: "This will not include the rental to the Third Avenue 
Company which will fall due the last of this month (October, 1907). A 
clause in the lease by that road provides that default in the payment of any 
installment of that rental cannot be availed of for six months. * * * 
Until further orders the receivers will also, if the other parties to such ar- 
rangements consent, .carry out the arrangements by which the New York 
City Railway Company operates certain railroads not under lease, such as 
the Dry Dock, East Broadway and Battery Railroad and the Union Rail- 
way." Penn. Steel Co*, v. New York City Ry. Co. (C. C.) 157 Fed. 446. 

On November 9, 1907, alleging defaults In payment of interest due under 
the Third Avenue mortgage, the Morton Trust Company filed its bill, for fore- 
closure, and again asked the appointment of receivers in that suit which 
was made, the same receivers being appointed by an order entered on No- 
vember 19, 1907. A similar bill alleging similar defaults was again filed 
by it on June 12, 1908. In obedience to the direction of the court, the re- 
ceivers paid no dividends, rentals, or interest on the stock or bonds of the 
Third Avenue accruing under the lease by it to the Metropolitan and by the 
Metropolitan to the City Company, and the Central Trust Company, trustee 
under the mortgage securing its bonds, having filed its bill of foreclosure, 
an order was entered on January 6, 1908, appointing Frederick W. Whit- 
ridge, Esq., as receiver of the Third Avenue Railroad Company, and in pur- 
suance of an order entered January 9, 1908, the property of that company 
comprising as it did two-fifths of the whole Metropolitan system, was trans- 
ferred at midnight between January 11th and January 12th to its receiver. 
The system was still further disintegrated on May 1, 1908, by cessation of 
•operation over the tracks of the Fulton Street Company, on June 29, 1908, 
over those of the 28th and 29th Street road, and later on, on the petition 
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of the receivers filed June 17, 1908, over those of the Central Park, North 
& East River Company known as the "Belt Line." 

On February 26, 1908, the Guaranty Trust Company, trustee under the 
general mortgage of the Metropolitan Company made in 1879, prior to the 
lease, covering a portion of the property subsequently demised, filed Its bill 
of foreclosure. On March 17, 1908, an order was entered appointing the 
same receivers of the property thus mortgaged to it. Its bill prayed that 
the City receivers be directed to account and pay over to the receivers to 
be appointed In the cause thus begun by it the entire net earnings of the 
street railways and property in their possession covered by its mortgage 
not exceeding the rental reserved in the City lease so long as said lease 
might continue In force. 

In Its answer to the petition of the Morton Trust Company filed June 24, 
1908, that possession of the leased property be turned over to the Metro- 
politan receivers, and that a separate receiver of the City Company be ap- 
pointed, the Guaranty Trust Company stated that it had not theretofore ap- 
plied for a separate receiver of the property Involved in its suit, as its mort- 
gage extended to a portion only of the Metropolitan property, and that it 
did not believe that sufiicient advantage would result to its bondholders 
from separate operation to justify a disintegration of the system. Up to 
this time on June 24, 1908, just nine months after the appointment of the 
receivers at the instance of tiie City Company, neither mortgagee had asked 
for a separate receivership, but the result of all these proceedings is summed 
up by the court's statement that "the entire system as a going concern 
was placed in the hands of the court, on the application of a creditor of 
the lessee, but with the assent of both companies and the subsequent ap- 
proval of the representatives under the lessor mortgages." Id., 165 Fed. 465. 
On July 28, 1908, William W. Ladd, Esq., was appointed separate receiver 
of the City Company, Messrs. Joline and Robinson retaining possession of 
the Metropolitan system as receivers of that company's property which they 
have been operating since. In the order making this appointment, the court 
reserved the right to Impose a lien upon the properties constituting the 
Metropolitan system for the unpaid obligations of the receivers prior to Au- 
gust 1, 1908, and directed the Metropolitan receivers to account to receiver 
Ladd for all the City Company's assets, which petitioners now insist they 
have not done. 

Certain undisputed facts bearing upon the general equities involved as to 
the condition of the property taken over by the receivers on September 24, 
1907, and as to the character of their expenditures during the period in ques- 
tion, may be noted in concluding this statement of facts. In their report 
in evidence the receivers stated that at that time the condition of the op- 
erating plants with the exception of the power houses. had been allowed to 
deteriorate to so great an extent that a collapse was imminent, and that, 
"realizing that the interests of the holders of the corporate securities, and 
the welfare of the public at large demanded the continuance of the oper- 
ation of the property, as an entirety, they set themselves to the task of 
rehabilitation." The condition of the cars on hand was bad and the de- 
struction of over 600 cars necessitated the purchase of 155 pay as yod enter 
cars, 89 standard closed cars, 22 snow sweepers, and 10 slot scrapers. It was 
also necessary to install Improved sprinkler apparatus and new substation 
equipment The electric xrack installed from 1897 to 1900 was worn to an 
extent that subjected the rolling stock to great strains and jars, and much 
rehabilitation of track structure was therefore instituted. The expenditures 
made for these purposes were under the supervision and direction of the 
court which confined them to such as were necessary. Id., 160 Fed. 223. 
That they were necessary is fully indicated by the testimony adduced before 
me. They have undoubtedly preserved the system, and have probably to a 
considerable extent added to its value, much of the property purchased and 
installed being now included in that to be sold under foreclosure. 

It is conceded by the respondents that neither the court nor its receivers 
at any time prior to the entry of the formal order directing the surrender of 
the demised proi>ert7 on August 1, 1908, ever adopted the lease. Indeed, the 
acts of the receivers taken under the direction of the court, at the very in- 
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•ceptlon of the receivership, amounted to an open renunciation of It. They 
were directed not to pay the dividend due in Ocotober, 1907, by way of 
rental on Metropolitan stock, and, of course, did not. They were directed not 
to pay dividends on the stock of the Third Avenue Company, due October 
13, 1907, and interest on the bonds of that company due January 1, 1908, 
both of which payments were fixed obligations accruing on the dates named 
as rental under the lease of that company to the Metropolitan and ab- 
solutely assumed by the City Company as a fixed charge payable by 
way of rent from It, which defaults on January, 1908, resulted in cutting 
out a most Important two-fifths of the entire system committed to their 
charge. They were instructed to eliminate the Fulton Street Road, the 
Twenty-Eighth & Twenty-Ninth Street Road, and later on the Belt Line, 
the last important not only because of its length, but because of the con- 
nections it insured. That they had a reasonable time within which to de- 
termine whether it would be to the advantage of all interested in the 
property either as creditor of either company or as lessor or mortgagee to 
adopt the lease is, of course, established (Quincy Ry. v. Humphreys, 145 U. 
S. 82, 105, 12 Sup. C?t. 787, 36 L. Ed. 632; U. S. Trust Co. v. Wabash, 150 
U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 1085; Park y. N. Y., Lake Erie & W. 
Ry. Co. to. 0.] 57 Fed. 799); nor is it urged that the 10 months that 
elapsed before there was a formal separation of Interests by the entry of 
an order appointing a separate receiver of the City estate was so unrea- 
sonably long as to constitute an adoption, as, in view of the complexity of 
the system and the vast financial problems, difficult legal questions and on- 
erous obligations to the traveling public involved, it could not be. There 
is, however, no approach to unanimity in the positions of the two mortgagee 
trustees, respondents here, respecting the question as to whether during the 
period the lease controls as to the obligations of the City Company and as to 
the right of its estate to reimbursement for expenditures made or obligations 
Incurred while operating. Counsel for the Farmers' Loan & Trust Company, 
though in substance conceding that the City estate in the hands of the 
receivers is not bound by the terms of the lease in the sense that it would 
be had it been adopted, nevertheless insist that during the 10 months in- 
volved it^does control, and their whole argument is based mainly on that 
legal proposition. Thus they say that, "as far as all expenditures for 
current maintenance and operation are concerned, it is clear from the lease 
that they are to be paid by the lessee or whoever claims under it," and this 
includes the conductor wage tjrpe of operating expense above referred to; 
and while conceding as strict logic would seem to require that the lease also 
controls as to outlays for construction of which the scraper cars and feed- 
ers are the stipulated types, and that by article 15 such outlays constitute 
an ultimate charge against the Metropolitan estate, they avoid the effect of 
this concession by restricting reimbursement to securities or funds of the 
Metropolitan which might properly be used for that purpose if it shall 
appear on a complete accounting that there are such, which I take to mean 
funds or securities in excess of those needed to satisfy the mortgage liens. 
To the contrary of this, counsel for the Guaranty Trust Company says that 
"the lease was a contract between the Metropolitan and City Companle'fe 
which the receivers of neither company adopted in any such sense as to 
be bound by it as an executory contract, and that the right of the lessee 
company's receivers to reimbursement for any expenditures during the period 
of their possession must rest either upon contract or upon some equitable 
ground; that there is no contract upon which it can rest except the lease; 
that obligations for reimbursement arising under the lease are the obliga- 
tions of the Metropolitan Company and not of its receivers ; and that, if any 
equitable ground exists (which he denies), it cannot arise out of the lease." 
[1] That a court in possession through its receivers of property demised by a 
lease is not, prior to its adoption, express or implied, bound by any of its 
terms, is I think to be now regarded as generally and definitely settled. 
The principle as laid down by the Supreme Court in the cases arising out of 
the Wabash receivership, cited supra, has, perhaps, not been always fol- 
lowed out, and there are doubtless expressions in Judicial opinions which 
considered apart from the facts suggesting them lend some support to the 



Digitized by 



Google 



616 190 FEDERAL REPORTER 

contention of counsel for the Junior mortgagee. Such expressions occur 
in the cases relied on. Clyde v. Richmond & D. Rd. Go. (O. G.) 63 Fed. 
21; Johnson v. Lehigh Valley Traction Go. (O. G.) 130 Fed. 932; Gentral 
Trust Co. V. Wabash, etc., Rd. (C. C.) 34 Fed. 259 ; more particularly Farmers' 
Loan & Trust Go. v. Northern Pacific R. R. Go. (G. G.) 58 Fed. 257; and 
Felton V. Gity of Glnclnnati, 96 Fed. 336, 37 G. O. A. 88. " Nevertheless all 
of these were cases where the facts suggest an Implied adoption of the 
lease. The rule as laid down in this circuit In the Erie receivership 
(supra 57 Fed. 799) and accepted by Judge Lurton speaking for the Circuit 
Court in N. Y. Penn. & O. R. R. Go. v. N. Y. Lake Erie, etc. (0. G.) 58 
Fed. 268, is, however, as stated, and that rule has been nowhere applied in 
any of the cases to facts more closely resembling those here under con- 
sideration than In Mercantile Trust Go. v. Farmers* Loan & Trust Co., 81 
Fed. 254, 26 G. G. A. 383, decided by the Circuit Court of Appeals /or the 
Eighth Circuit. Tliat was an appeal from an order denying the receivers 
of the St. Louis & San Francisco Railroad Company leave to renounce 
four leases. The receiver had been appointed in a suit to foreclose a con- 
solidated mortgage made by the lessee company subsequent to the date of the 
leases to it of four railroads, which leases secured bonds that were Issued 
under first mortgages upon the respective, roads made simultaneously with 
the leases. The San Francisco Company covenanted in each lease to pay 
taxes, to operate, and to pay certain rent in no event less than the interest 
on such first mortgage bonds. The receivers appointed in foreclosure 
of the consolidated mortgage made by the lessee to the appellant Mercan- 
tile Trust Company operated the four-leased lines for a year when they pe- 
titioned for leave to renounce the leases, and on reference to a master the 
trustees under the first mortgages appeared before him and resisted the 
application. He reported insufficient earnings from leased lines, but that 
the unity of the property covered by the consolidated mortgage was Its chief 
value, and should be preserved, that the leases should be affirmed, and the 
deficiences met out of the earnings of the entire system, and this report 
the court confirmed, adjudging the receivers liable for the rentals, and 
making them a lien superior to the consolidated mortgage. IJie appeal 
taken by the trustee under that mortgage therefore squarely suggested 
the question here involved, and the court, speaking through Judge Sanborn, 
said: "Counsel have devoted much time and space to a consideration of 
the question whether or not the Income of the entire property covered by 
the consolidated mortgage was sufficient to pay its operating expenses and 
rent reserved under these leases during the receivership. That question Is 
Immaterial. If the leases should have been renounced, no part of the de- 
ficiency resulting from the operation of the leased lines can be charged 
against or paid out of the proceeds of the corpus of the trust estate (the 
property of the lessee covered by the <»nsolidated mortgage), but these 
deficiencies must all be paid by the railroads which respectively caused 
them;" and the cases cited in support of this proposition include not only 
the cases above cited arising out of the Wabash and Erie receiverships and 
in addition those out of the Union Pacific receivership (Ames v. Union Pac. 
R. C6. [G. G.] 60 Fed. 966, and Id., 74 Fed. 335), but two of the very cases 
mainly relied on by counsel here in support of the contrary of the proposi- 
tion, viz., the Central Truat Company v. Wabash and the Northern Pacific 
Gases, supra. On the other hand, the court said that. If the leases had 
been properly adopted by the court below, then the rentals reserved became 
an integral part of the operating expenses of the trust estate In the hands 
of the receivers, and secured a preference in i>ayment not only out of in- 
come, but out of the corpus of the trust, and it held that they had been. 

This case is conclusive, not only against the contention that the lease 
during the period in dispute controls for certain purposes which is urged in 
behalf of the junior mortgagee, but, if well decided In its application of 
principles determined by the Supreme Court, it is conclusive, also, as to 
the contentions urged on behalf of the senior mortgagee which are based 
not upon the lease — ^which, as I have stated, it concedes does not control — 
but upon general equitable principles. These, I think, are two which may be thus 
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summarized: (1) Tbat a court of equity will not displace the lien of a 
mortgage on property of which it has taken possession at the Instance of the 
owner, or of his lessee or of the creditors, secured or unsecured^ of either, 
for the payment out of such property of expenses Incurred in its operation 
and preservation, even if such expenses be dictated by strict necessity and 
the property be of a nature requiring its continued use for public purposes, 
provided there be any other fund out of which such payment can be made; 
(2) that, even if no fund exist, such lien can be displaced only in cases where 
the liabilities incurred result from strict necessity, atid that the exercise 
of the power is then <*on fined to such expenditures as would come within 
the operation of the & month rule had they been made by the mortgagor. 

It is obvious, not only that neither of these asserted principles find any 
support in the case above cited, but that they are in violation of it, and I 
am referred to no case which flatly lays down either doctrine except the 
case of the N. Y. Security & 'J "rust Co. v. Louisville, etc., R. R. Co. (C. 0.) 
102 Fed. 397, decided at Circuit, in 1900, which does lay down the first. 
There receivers were appointed of a consolidated company at the instance 
of creditors and subsequently of the trustee of its mortgage. The company 
had resulted from the consolidation of companies owning lines subject 
to divisional mortgages so called which were subsequently foreclosed; a 
receiver having been also appointed in these latter suits. The master held 
that the expense incurred in operating each division during the first re- 
ceivership should be charged to the division which caused it, but the court 
held that the expenses of the receivers incurred before a receiver was ap- 
pointed at the instance of divisional mortgagees should be first paid out of 
any surplus that might arise from the entire properties after paying the 
divisional bondholders: Notwithstanding the thorough discussion by counsel 
of the cases involved, I am unable to reconcile this case, not only with the 
San B^ncisco case, but with the decision of the Supreme Court, in Union 
Trust C6. V. 111. Midland Railway Co., 117 U. S. 409. 6 Sup. Ct 809, 29 
L. Ed. 963, or with the decisions arising out of the Union Pacific receiver- 
ship In the Gulf Company and Gunnison Company Cases (O. C.) 60 Fed. 
967, and 74 Fed. 335, In which as It seems to me the opposite conclusion 
was reached. 

[2] With reference to the second principle asserted by counsel for the senior 
mortgagee, it is to be noted that. If It be correctly stated and applied, then 
the power of a court upon which circumstances have Imposed the serious 
obligation of operating railroad properties or other public utilities is, If not 
nullified, so far curtailed as to make it dangerous for It to attempt to 
operate at all. It doubtless is the rule marked out in the many cases cited 
by counsel In support of his extension of the doctrine that only those ex- 
penditures of a corporation which the creditor would have a right to expect 
to have met out of current income as distinguished from those for con- 
struction, Including not only betterments, but perhaps even more or less 
necessary repairs involving restorations of permanency can be preferred and 
are then payable only out of Income, unless diversion be shown when they 
become payable out of the corpus to the displacement of prior Hena These 
cases are Lackawanna Co. v. Farmers' Loan & Trust Co., 176 U. S. 298, 
20 Sup. Ct 363, 40 L. Ed. 475; International Trust Co. v. Contracting Cb., 
95 Fed. 850, 37 C. C. A. 396; Illinois Trust & Savings Bank v. Doud, 105 Fed. 
125, 44 C. C. A. 389, 62 L. R. A. 481; Fordyce v. Omaha R. R. Co. (C. C.) 
145 Fed. 544; Street v. Maryland Ry. Cb. (O. C.) 59 Fed. 25; New Eng- 
land R. R. Co. v. Carnegie Steel Co., 75 Fed. 54, 21 C. 0. A. 219; Bound 
V. S. C. R. R. Co. (C. C.) 51 Fed. 58; Atlantic Trust Co. v. Dana, 128 Fed. 
209, 62 C. C. A. 657 ; Rodgers Ballast Car Co. v. Omaha, 154 Fed. 629, 83 a 
C. A. 403, to which may be added the most recent expression of the Supreme 
Court cited by counsel for the junior mortgagee on this question In Gregg v. 
Met. Trust Co., 197 U. S. 183, 25 Sup. Ct 415, 49 K Ed. 717, in which 
by a divided court an indebtedness for railroad ties contracted prior to the 
receivership was held not to be entitled to preference, even though the re- 
ceivers retained and used some of the ties; no diversion of income having 
been shown. These cases, however, refer only to expenses Incurred by the 
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cort)oriatlon Itself, and do not hold that this doctrine controls a court op- 
erating, not only for the benefit of all ultimately entitled to the property, 
but for the convenience of the public as well, and such is certainly not the 
rule In the federal courts. Atlantic Trust Co. v. Chapman, 208 U. S. 360, 
28 Sup. Ct 406, 52 L. Ed. 528; Kneeland v. Bass Foundry & Machine Works. 
140 U. S. 592, 11 Sup. Ct. 857, 35 L. Ed. 543; Union Trust Co. v. Midland 
R. R. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 K Ed. 963; Miltenberger v. Lo- 
gansport R. R. Co., 106 U. S. 286, 1 Sup. Ct 140, 27- D. Ed. 117. Indeed, it 
has been repudiated by the Circuit Court of Appeals in this circuit in these 
very litigations for on the appeal from the order authorizing receivers* cer- 
tificates for expenditures for Just such betterments and constructive items 
as are here involved it afiirmed the order, thus opening the way to a pos- 
sible, if not probable, displacement of the liens of these mortgages, as to 
which it said: "The justification of displacing liens is the preservation of 
the property upon which they exist." Penn. Steel Co. v. N. Y, C. R, Co., 
163 Fed. 243, 90 C. C. A. 188. If it were the doctrine, It is easy to see 
where It would lead. In the Lackawanna Case, supra, the Supreme Court 
decided that expenditures Incurred by the Houston & Texas Railway Com- 
pany to replace rails the condition of which, as the master found, was such 
as to make travel unsafe, did not constitute an indebtedness of such a na- 
ture as to justify displacement of the mortgage Hen. To hold the doctrine 
urged would therefore mean that the court has not the power to incur ex- 
penditures to make travel safe. I think the true view is that purchasers 
of the securities of a railroad company must be held to have bought with 
the fact In view that its property is devoted to a public use, that the de- 
mands of the public are first to be considered, and that just such expendi- 
tures may be preferred, if the occasion arises, as this court, having such 
principle in mind (157 Fed. 445), decided might be made when it entered its 
order of October 29, 1907, among others In evidence here, reciting that the 
expenditures by the receivers then authorized were "necessary to make the 
road under their charge efficient, to place their equipment In proper condi- 
tion, and to perfect the service of said roads." Those expenditures thus au- 
thorized included^ among others, such "betterments," if that be the proper 
characterization where improvements are suggested by necessity, as are in- 
dicated by the stipulated types of feeders and cars here in dispute. 

[3] Moreover, apart from the consideration of the refinements and distinct 
tlons drawn from the precedents elaborately presented and discussed in the 
briefs. It is clear to me that the equities suggested by the facts here pres- 
ent, effectively grouped by their counsel, are wholly with the petitioners. The 
assertions made in behalf of the senior mortgagee that the principle underly- 
ing the petitioner's claim Is that one who expends money upon the property of 
another, either with or without his consent, is entitled to a paramount lien 
upon such property for the amount of the expenditure, or that the proposition 
of law urged by them is that a court of equity, at the request of a stockholder 
or creditor (including a lessee and the lessee's creditors), will undertake to ex- 
periment with the property of an Insolvent corporation at the risk of Its bond- 
holders In disregard of all liens — ^the benefits of the experiment, if any, to 
accrue to the petitioning creditor, while, if loss results, the burden is to be 
thrown on the bondholders — altogether misconceive the position taken on be- 
half of those creditors. That position is that a fund of upwards of $2,000,000 
In value of property on which the court by the appointment of Its receivers 
made an equitable levy which would have Inured largely to their benefit 
ought not to be expended to their detriment in the operation of a system 
of street railroads covered by a lease constituting their debtors' only other 
asset, when the partial preservation of the unity of that system, of primal 
importance to the public, has inured almost wholly to the advantage of these 
very mortgagees and to theirs not at all. That such position involves the 
possible displacement of liens and the exercise of a power in the court, chal- 
lenged it is true, but which for reasons stated, must be held to exist, so to 
charge property devoted to a public use, both for operation and improve- 
ment, does not deprive it of any of its force, even though it be conceded that 
such power is to be exercised with proper caution, for the wisdom and pro- 
priety of the expenditures actually made is not only not challenged, but 
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substantially admitted. Had the court, on the very day that it entered its 
order of October 1, 1907, extending the receivership to the interest of the 
lessor at the latter's express instance, inserted in that order a provision that 
the lease be deemed not to be in effect, ttieve can be no doubt that the 
quick assets of the lessee would have gone to its creditors without challenge, 
and that the burden of subsequent operation would have fallen where peti- 
tioners now contend it should fall. Neither can there be much doubt that if 
the facts disclosed by the record as to the financial history of the Metropoli- 
tan for two years prior to the lease and of its lessee under the lease for the 
years ending in the receivership had been known to the creditors and had 
been put before the court at that time, Just that direction, if demanded, would 
have been Inserted in that order. Those facts known at the time from pub- 
lic reports, though not necessarily to creditors, contract or tort, who were 
under no obligation to know them, demonstrate clearly the utter hopeless- 
ness of expecting that any profit would accrue to those creditors from con- 
tinued operation, for a profit to them meant that many millions in excess of 
the receipts from operation that the experience of the prior years indicated 
as probable would have to be earned to meet the fixed charges accruing un- 
der underlying leases and mortgages, the interest on the consolidated mort- 
gages, franchise taxes, and the rental to the lessor company, all of which 
would have had to be earned before anything could have been added to the 
funds available for payment to those creditors. In the light of these facts 
which, if unknown to the mortgagee trustees, they were certainly under more 
of an obligation to know than were the petitioners, operation during the 
period in dispute can hardly be called an experiment, but, if it could, it was 
an experiment which they, too, had it in their power to end in the earliest 
part of that period, and for it they must accept their share of responsibility. 
No court would then have refused them the surrender involved In a sepa- 
ration of receiverships — from any aspect, as it seems to me. a pure matter of 
form and not of substance^which neither asked for until June 24, 1908, for 
this very condition of hopeless insolvency put an end to the period of grace 
after default provided for in the City and Third Avenue leases which they 
not only now urge as a reason for their own inaction, but point to without 
convincing reason as something of which the petitioners were attempting to 
take advantage. Quincy R.R. Ck).v. Humphreys, 145 U. S. 82, 12 Sup. Ct 787, 
36 Ia Ed. 632. I therefore think that that should be regarded as having been 
done tliat should have been done; that, since no intervening equities pre- 
vent, a provision should be regarded as having been contained in the order 
of September 24, 1907, directing that the lease be not adopted; and that 
whatever words of description the receivers may b&^o ^^^ hi their transac- 
tions during the period in dispute, or however they may have been spoken of 
by parties or the court, they should be deemed to have been. Just what the 
court has called them, operating conservators of the property in its cus- 
tody committed to their charge for the benefit of those ultimately entitled 
and, for the purpose of deciding the incidence of the deficit from operation 
during the whole of the period in question, receivers of the property of the 
Metropolitan Street Railway Company. 

I am aware that for the week elapsing between their first appointment and 
October 1, 1907, when the lessor company intervened, a doubt has been ex- 
pressed, though not by petitioners who assert the contrary, as to whether 
they can be so regarded, but I think that, as matter of law, they not only 
can, but should be. The court has said In the expression italicized above 
of its act in appointing receivers on the earlier date that having taken pos- 
session of the res, it acquired Jurisdiction of its owners, and the Supreme 
Court in the Illinois Midland Case, 117 U. S. 400, 6 Sup. Ct 809, 29 L. Bd. 
963, clearly lays down the doctrine that those ultimately entitled, like the re- 
spondents here, as mortgagees, are not entitled in the first instance to notice 
of application for leave to make expenditures in displacement of their lien 
such as are here involved which may be authorized before they were par- 
ties — and in that case were — ^but that what they can ask is, what is now in 
this proceedhig being accorded to them for expenditures made during the 
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whole period In dispute iQcladlng its first week, full opportunity ta be heard 
before the inddence of those expenditures has been determined. 

Ck)ntention8 are urged on behalf of both the respondents that admissions 
in answers interposed by the petitioners to amended bills in the foreclosure 
suits that Messrs. Joline & Robinson, were operating as the receivers of 
the New York Railway Company during the disputed period are conclusive 
against their present contentions. Such admissions are, however, equivalent 
to nothing more than statements that the lease was then in force — an ad- 
mission of a conclusion of law, as to which the mortgagees themselves are 
not in accord, which binds nobody. So it is urged on behalf of the^unior 
mortgagee that the order made by the C?ircuit Court of Appeal on the appeal 
from the order authorizing the issue of receivers' certificates directing an 
extension of the lien of those certificates to the property and net income 
of the City Company and the order made by the Circuit Court separating the 
receiverships and directing the surrender of the property covered by the 
lease, to which proceedings the petitioners were parties, make the question 
as to who was operating res adjudicata as to them, and constitute a bar to 
this proce^lng. In the final order made in the latter proceeding, however, 
the court expressly reserved the right to impose a lien upon the properties 
constituting the Metropolitan System for the unpaid obligations of the re- 
ceivers prior to August 1, 1908, and directed Messrs. Joline & Robinson to 
account to receiver Ladd for all the City Company's assets, thus leaving the 
very question here involved open; while; in the former proceeding, the 
amendment of the order concludes parties including the trustees themselves 
only as to the extension of the Hen to net income, meaning undoubtedly, in- 
come, if any, in excess of payments from receipts of all charges reserved 
by the lease including dividend rental to Metropolitan stockholders, or, in 
other words, income from operation under the lease which would mean its 
adoption. The court did not by that order determine that there had been 
such adoption or income, nor what net income is, nor to whom, subject to 
the lien, it should be paid, and neither the parties nor any one else are con- 
cluded as to such questions. Moreover, this question which is based on the 
order of the Circuit Court of Appeal made in May, 1908, as well as the argu- 
ments of respondents, based upon expressions of the petitioners, or of the 
receivers, or even of the court as to the existence of the lease, or character 
of the operation during the disputed period have been disposed of by the 
court itself when, writing in September, 1910, and referring to the opln- 
fon handed down on the separation of the receiverships in July, 1908 (Penn. 
Steel Co. V. New York City R. Co. [a 0.1 165 Fed. 463), and to whether 
the lease had terminated or not, it said: "But up to that time the question 
when it terminated or vsthether it had terminated had not been raised nor 
argued, and it was not then and has not heen since decided.** Id., 182 
Fed. 159. 

Having this in mind as well as the further declarations of the court con- 
tained in the same opinion that the better way is "to consider the receivers 
(during this disputed period) as acting in a dual capacity, representing both 
companies, but so far as the public was concerned, using money indifferent- 
ly from whatever source it came to secure an efficient service and effect 
a restoration of the property which was in a deplorable condition," and that 
"subsequent accounting between the two estates will (would) determine what 
money should have been thus used and upon which estate lay the burden 
of keeping up the property as a going concern," I shall report to the court 
the following answers to .the questions contained in its order: 

(a) That the lease, dated February 14, 1902, made by the Metropolitan 
Street Railway Company to Interurban Street Railway Company (now New 
York City Railway Company) so far as the properties demised by it taken 
into its possession by the court through its receivers on September 24, 1907, 
are concerned, should be deemed to have been no longer in effect after said 
last-mentioned date. 

(b) That during the period from September 25, 1907, to July 31, 1908, both ^ 
inclusive, Adrian H. Joline and Douglas Robinson, as officers of the court, ' 
were acting in a dual capacity as receivers of Metropolitan Street Railway 
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Company and New York City Railway Company and as conservators of said 
properties demised by said lease for the benefit of the public and of those 
ultimately entitled thereto, including the lessor's mortgagees, and were op- 
erating said properties as receivers of the property of Metropolitan Street 
Railway Company. 

(c) That the expenditures made and obligations Incurred by Adrian H. 
Joline and Douglas Robinson as officers of this court, with respect of the 
property demised by the said lease during the period from September 24, 
1907, to August 1, 1908, of which the expenditures for conductors' wages for 
scraper cars, and for new feeders are types, are chargeable against the es- 
tate of Metropolitan Street Railway Company. 

(d) That the receipts of Adrian H. Joline and Douglas Robinson as offi- 
cers of this court in respect of the property demised by said lease during 
the period from September 24, 1907, to August 1, 1908, are to be credited 
to the estate of Metropolitan Street Railway Company except such receipts 
as constitute a part of the estate of New York City Railway Company sep- 
arate and apart from said lease and said property thereby demised. 

(e) That said lease was at no time adopted by Adrian H. Joline and Doug- 
las Robinson acting as receivers of this court in respect of the property of 
New York City Railway Company. 

A proposed report in acordance herewith may be submitted on behalf of 
both petitioners on May 5, 1911, the respondents to have five days within 
which to file with me objections and proposed amendments after service up- 
on them of a copy of the proposed draft report. 

When the matter of accounting between the two estates, Metropoli- 
tan Street Railway and New York City Railway, was about to be 
taken up, it was apparent that the special master would be confronted 
with a crucial question, viz., whether the lease continued in force un- 
til August 1, 1908, or whether its obligations ceased to be binding on 
either estate on October 1, 1907. It was decided that such question 
should be taken up and determined as a separate proposition, tihe spe- 
cial master to pass upon certain individual pa)rments as "types" so as 
to make the order to be entered upon his report a final one. See 
opinion Penri. Steel Company v. New York City Railway Company 
(C. C) 182 Fed. 1S5 (Sept. 21, 1910), and order December 2, 1910. 
The special master took testimony and filed his report, exceptions to 
which are now before this court. 

Davies, Auerbach, Cornell & Barry, for appellant Guaranty Trust 
Co. ' 

Bronson Winthrop and Charles T. Payne, for appellant Farmers' 
Loan & Trust Co. 

J, Parker Kirlin, for appellant Metropolitan St. Ry. Co. 

Morgan J. O'Brien, Charles E- Rushmore, James Byrne, George N. 
Hamlin, and Charles M., Travis, for appellees Pennsylvania Steel Co. 
and contract creditors committee. 

Benjamin S. Catchings, for appellee tort creditors committee. 

Matthew C. Fleming, for appellee receiver of New York City 
Ry, Co. 

Arthur H. Masten, William M. Coleman, and William M. Chad- 
bourne, for receivers of Metropolitan St. Ry. Co. 

lyACOMBE, Circuit Judge. The special master held that the lease 
of February 14, 1902, between the Metropolitan and the New York 
City Companies should be deemed to have been no longer in effect aft- 
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cr September 24, 1907. He also held several other propositions as to 
accounting whidi followed as the necessary consequence of such deci- 
sion. Exceptions were reserved to his findings by Metropolitan in- 
terests, and the whole subject has been argued fully before the court. 

The special master filed with his report a very careful opinion, which 
sets forth exhaustively all the facts bearing upon the question pre- 
sented, and renders it unnecessary to restate them here. A fundamen- 
tal and controlling circumstance of the situation is the fact that al- 
most at the outset this court was applied to, to appoint receivers of 
the lessor company under circumstances which the Supreme Court has 
held warranted such relief. "Having jurisdiction over the New York 
City Railway Company, and receivers having been appointed for it, 
there was every reason for extending the receivership to the Metro- 
politan Railway Company. The facts showed that it was so tied up 
with the New York Company that a receivership for the latter ought 
to be extended to the former. The circuit judge so held, and we think 
very properly upon the peculiar facts of the case." In re Konrad, 208 
U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403. When this decision was 
handed down (January 25, 1908), the same individuals were receivers 
of both roads "as holders of the interests of both lessor and lessee," 
and this court had stated why at that stage it seemed practical to ad- 
just all questions in a single receivership. Penn. Steel Co. v. New 
York City R. Co. (C. C.) 157 Fed. 442. Of which disposition of the 
case the Supreme Court said that it was "well calculated to bring about 
the earliest possible' conditions when those who may be the owners of 
the property shall be in^possession of and operate it." In re Konrad, 
supra. 

This dual receivership, however, did not exist on September 24, 
1907. It began only when the application of the Metropolitan road 
was granted, October 1, 1907. It is thought, therefore, that the spe- 
cial master erred in finding. that the lease should be deemed to have 
been no longer in effect after September 24, 1907. The date should 
have been October 1, 1907, and the special master's report should be 
corrected accordingly. • 

With this exception, the reasoning and conclusions of the special 
master are fully concurred in. They are in accord with the court's 
understanding of the effect of the dual receivership created October 1, 
1907. It is not surprising that among the many deliverances upon va- 
rious questions which have been presented during the past four years 
there are to be found expressions which would seem to indicate art 
understanding that the roads were being operated under the lease. 
But the language of the first opinion (157 Fed. 442) indicates the in- 
tention of the court, and passages from many other opinions cited by 
the special master or the appellees show quite clearly that the theory 
was to have receivers manage the property merely as operating con- 
servators, leaving all questions, including the important one — whether 
or not the lease should be nonadopted and the public service which 
the property was obligated to perform rendered by the owner of the 
corpus — to be decided later. 

Suggestion is made in the brief of the Farmers' Loan & Trust Com- 
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pany to the effect that at the time receivers were appointed it was 
supposed the lease might turn out to be profitable. It must be remem- 
bered that receivership followed an investigation of the affairs of both 
companies conducted by the public service commission, the details of 
which were published from day to day. It would seem that there 
could be few illusions left as to the situation and prospects. When 
the question arose, as it did at once, whether or not the interest on 
this mortgage due October 1st, should be paid, the court was strongly 
convinced that it should be defaulted, and expressed that conviction 
more than once at the conferences, where several interests were rep- 
resented, and the question discussed. Such action would have at once 
settled the question of the lease, but it was not taken because, while 
the subject was under advisement, the lessor (owner of the corpus) 
petitioned to have the receivership extended to cover its property. 
It was thought that this made possible the creation of a receivership 
which would for the immediate present concern itself solely with the 
operation of the road and its restoration to a condition of efficiency, 
without undertaking to reach any conclusions as to who should receive 
the surplus over operating expenses, if there were any, or who should 
bear the burden of making the system perform its public duties with 
reasonable efficiency, if its income was insufficient so to do. It was 
certainly supposed by the court that, when the question came up for 
decision whether equity required that the estate of the New York 
Company should be relieved from the burden of an onerous and un- 
profitable contract, the question would not be embarrassed because in 
the meantime the receivers had used any money they could lay hold of, 
whether taken from the treasury or supply shops of the New York 
company, or received from insurance, or borrowed on pledge of the 
corpus. Practically the road could not have been run without the ad- 
ditional money, which no one would loan until the owner had put the 
corpus in receivers' hands, and which they could borrow only because 
of the action taken October 1, 1907. 

With the change of date indicated, supra, the exceptions are over- 
ruled, and the report of the special master is affirmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et a^ 

TARMBRS* LOAN & TRUST CO. v. METROPOLITAN ST.'RY. CO. et aL 

(two cases). 

GUARANTY TRUST CO. OF NEW YORK ▼. SAME. 

. (Circuit Court, S. D. New York. October 6, 1911.) 

In Equity. Suit by the Pennsylvania Steel Company and others against 
the New York City Railway Company and others, by the Farmers* Loan & 
Trust Company against the Metropolitan Street Railway Company and qthers, 
and by the Guaranty Trust Ck)mpany of New York against the Metropolitan 
Street Railway Company and others. Memorandum on filing decretal. order 
overruling exceptions to special master's report in "termination of lease*' 
proceeding. See, also, 190 Fed. 609. 
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J. Parker Klrlln, for appellant Metropolitan St. Ry. Ca 

Davles, Auerbach, Cornell & Barry, for appellant Guaranty Trust Co. 

Bronsofn Winthrop and Charles T. Payne, for appellant Farmers' Loan ft 
Trust Co. 

Morgan X O'Brien, Charles E. Rushmore, James Byrne, George N. Ham- 
lin, and Charles M. Travis, for appellees Pennsylvania Steel Co. and contract 
creditors* committee. 

Benjamin S. Catchings, for appellee, toit creditors' committee. 

Matthew O. Fleming, for appellee receiver of New York City By. Co. 

Arthur H. Masten, William M. Coleman, and William M. Chadbourne, for 
receivers of Metropolitan St Ry. 

LACOMBB, Circuit Judge. The conclusion having been reached by the 
special master that Septemlber 24, 1907, should be taken as the date when 
charges may be made against Metropolitan Street Railway, he did not ex- 
amine into the question whether or not the lease was never a valid one, 
although such a contention was made before him, and evidence bearing on 
that issue was incorporated in the record. As this court has reached the 
conclusion that charges of the types considered by the special master could 
not be made against Metropolitan until, on October 1, 1907, it applied for 
appointment of receivers, it might logically be said that the court should now 
consider such issue. It Is averse to doing so until the master has first passed 
upon the question. A full record has been prepared in what is known as the 
''invalidity of lease proceeding" now before the special master. He can 
pass upon the question in that proceeding, and exceptions will bring his find- 
ings here for review. That proceeding can be expedited so that appeals from 
decisions of this court in both proceedings can be brought before Court of Ap- 
peals for argument at the same time. In that way all questions can be set- 
tled before the actual accounting begins. 

For these reasons, a clause is inserted in the decretal order saving the 
question referred to from determination in this proceeding. 



In re THE LEADER (PLUNKETT-JARREIiL-McREA GROCER CO., 

Intervener). 

(District Court, W. D. Arkansas, Texarkana Division. September 28, 1911,) 

1. BaNKBTTFTCT (I 140*)^— PBOPISBTT VESTING IN TRUSTEE— EqiTITABUB ASSION- 

MENT. 

An order executed by the insolvent prior to bankruptcy, directing in- 
surance agents, who had only authority to solicit insurance, deliver pol- 
icies, and collect premiums, to pay over to a creditor a part of the pro- 
ceeds of an insurance loss due to the insolvent, no part of which ever 
came into the hands of such agents, without notice to the insurers, was 
not valid as an equitable assignment of a part of the fund as against 
the insolvent's receiver or trustee in bankruptcy; the equity of the re- 
ceiver or trustee being at least equal to that of the creditor. 

[ETd. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Banketjptcy (§ 140*) — ^Assignments— Insubance Loss— Obdeb to Cbed- 

rroB. 

Insolvent, having suffered an insurance loss, assigned the policies to 
ft dry goods company, and then gave an order on the insurance agents, 
who only had authority to solicit insurance, deliver polides, and collect 
premiums, directing them to pay intervener a certain sum out of the in- 
surance money when received. The agents gave a receipt for the order, 
and the loss was subsequently paid by checks sent to the agents, payable 
to the insured and the assignee of the policies jointly. Held, that under 

•For other cases see same topic ft f number Id Dec. ft Am. Digs! 1907 to date, ft Rep'r Index^ 
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BBcli drcumstances the checks, when received by the agents, were not 
subject to the oider. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankbxjptot (8 164*) — Pbsfebences— Obdkb to Pat Monet. 

A partnership, after suffering a fire loss, was insolvent and assigned 
its policies of Insurance to a dry goods company, to which it was in- 
debted. Thereafter and within four months prior to bankruptcy, inter- 
vener, another creditor, having reasonable cause to believe that the part- 
nership was insolvent, procured an order from the partnership on the 
insurance agents for payment of its account out of the insurance money. 
Seld, that such order constituted a preference and was not valid as 
against the firm's trustee in bankruptcy. 

[Ed. Note. — ^B\)r other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
Dig. § ie4.*] 

4. Bankbitttct (8 166*) — ^Pbefebences—Insolvewct— Notice. 

Absolute knowledge of insolvency by a creditor alleged to have been 
preferred is not required to Justify a vacation of the transfer as a pref- 
erence ; the creditor only being required to have reasonable cause to be- 
lieve that the debtor was insolvent and that a preference was intended. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. Sf 250-258; 
Dec. Dig. f lee.*] 
6. Bawkbuptct (8 803*) — ^Pbefebence— Intent of Debtob—Evidence. 

Evidence held sufficient to show that the bankrupt, at the time ol mak- 
ing transfer of insurance money to a creditor, intended a preference. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. 8 303.*1 

In the matter of bankruptcy proceedings of The Leader. On pe- 
tition to review an order denying the validity of an alleged equitable 
assignment in favor of the Plunkett-Jarrell-McRea Grocer Company, 
intervener. Affirmed. 

Frank S. Quinn and D. W. McMillan, for intervener. 

William H* Arnold, for trustee. 

YOUMANS, District Judge. John W. Sims, Clark Sims, and Van 
B. Sims, as partners, did a general mercantile business at De Queen, 
Ark., under the name of "The Leader." The business was begun in 
January, 1910. Van B. Sims was the manager and had entire control. 
On September 1, 1910, the stock of goods of the partnership was to- 
tally destroyed by fire. The vsilue of the stock, according to the tes- 
timony of Van B. Sims, was nearly $13,000. It was insured for $7,- 
DOO, by seven policies of insurance of $1,000 each. September 20, 
1910, Van B. Sims assigned the seven policies, in the name of The 
leader, to the Smith-McCord-Townsend Dry Goods Company. He 
testified that he assigned them for collection. At the time The Leader 
was indebted to the dry goods company in a sirni between $3,000 and 
$4,000. On October 4, 1911, Van B. Sims delivered to T. M. Ander- 
son, agent for Plunkett-Jarrell-McRea Grocer Company, an order 
reading as follows: 

De Queen, Ark., Oct 4, 1910. 

McCk>wn & Mallory, Agts. — Gentlemen: Please pay to the Plunkett-Jarrell- 
McRea Gro. Ck)., or its agents, flye hundred ninety-three and ^o/^^^ ($593.10) 
dollars out of my Insurance money when it is received, and oblige, 

Yours^ The Leader, Van B. Sims, Mgr. 

•For other cases see same topic ft i nxtmbeb In Dec. ft Am. Digs. 1907 to dat«, ft Rep'r Indexes 
190 F.— 10 
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McCown & Mallory, to whom the order was directed, were agents 
of some of the insurance companies which had is$ued policies of in- 
surance on the stock of The Leader. A receipt was given by them to 
Anderson, reading as follows : 

Be Queen, Ark., Oct. 4, 1910. 
Heceived of T. M. Anderson, order reading as follows: 

De Queen, Ark., Oct. 4, 1910. 
McCown & Mallory, Agts. — Gentlemen: Please pay to the Plunkett-Jarrell- 
McRea Gro. Co., or its agents, five hundred ninety-three and i<>/ioo ($593.10) 
out of my Insurance money when it is received, and oblige, 

Yours, The Leader, Van B. Sims, Mgr. 

An involuntary petition in bankruptcy against The Leader as a part- 
nership was filed October 27, 1910. Within a few days thereafter Will 
Steel was appointed receiver of the partnership. On the 4th of Jan- 
uary, 1911, he was elected trustee of the bankrupt estate. As shown 
by the schedules, the liabilities of the partnership amounted to $11,- 
410.60, and the assets to $9,002.43. The insurance was adjusted at 
$5,990.02, and the open accounts amounted to $3,012.41. These two 
items made up the total of the assets of the partnership. Checks for 
the amount of the insurance on two or three policies, payable to the 
order of The Leader and Smith-McCord-Townsend Dry Goods Com- 
pany, were sent by the insurance companies to McCown & Mallory 
after the delivery to them of the order above referred to, and prior to 
the filing of the petition in bankruptcy. These checks amounted to 
more than the order. After the filing of the petition and the appoint- 
ment of the receiver these checks were returned to the insurance com- 
panies. They had not been indorsed by either one of the payees. ■ The 
dry goods company afterwards released its claim in favor of tlie re- 
ceiver, and other checks payable to his order were made out and de- 
livered to him by the insurance companies, and the proceeds are now 
in his hands as trustee. The Plunkett-Jarrell-McRea .Grocer Company 
filed an intervention, alleging that the giving of the order constituted 
an equitable assignment, and that it had thereby a lien on the fimd in 
the hands of the trustee. The trustee answered and denied that the 
order was an assignment; that it had any legal effect; and that, if it 
had, it was a preference and void under the bankrupt law. The claim 
of the intervener was referred to the standing master, with directions 
to take proof, make findings of fact and law, and report the same to 
the. court. In accordance with such order the master took testimony 
and made and filed his report, in which he finds, in substance, that 
the order was not an equitable assignment, and that the intervener has 
by virtue thereof no lien on any part of the bankrupt estate. To thesie 
findings the intervener filed exceptions. This is a hearing on those 
exceptions. 

[1] The order was not drawn upon the insurance companies who 
were the debtors and holders of the fund. Notice to McCown & 
Mallory was not notice to them. McCown & Mallory were not gen- 
eral agents of the company. The testimony shows that their agency 
was limited to soliciting insurance, delivering policies, and collecting 
premiums. No part of the fund was ever in their hands. The testi- 
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mony does not disclose what directions were given by the insurance 
companies to McCown & Mallory with regard to the disposition of 
the checks. There is no testimony tending to show that the insurance 
companies ever had notice of the order in the hands of McCown & 
Mallory. In order to create an equitable assignment an acceptance by 
the debtor or fundholder is not necessary. Moore v. Robinson, 35 
Ark. 293. But, in order that the assignment may be effective as against 
the receiver or trustee in bankruptcy, notice to the debtor or fund- 
holder is necessary. 

"An order, writing, or act, which makes an appropriation of a fund, 
amounts to an equitable assignment of the fund. The reason is that the fund 
being a matter not assignable at law, nor capable of manual possession, an 
appropriation of it is all that the nature of the case admits of, and therefore 
it is held good in a court of equity. As the assignee is generally entitled to 
all the remedies of the assignor, so he is subject to all the equities between 
the assignor and his debtor. But in order to perfect his title against the 
debtor it is indispensable that the assignee should immediately give notice of 
the assignihent to the debtor, for otherwise a priority of right may be ob- 
tained by a subsequent assignee, or the debt may be discharged by a payment 
to the assignee before such notice." Spain t. Hamilton's Adm., 1 Wall. 604- 
624 (17 L. Ed. 619). 

*'An agreement to pay out of a particular fund, however clear in its terms, 
is not an equitable assignment ; a covenant in the most solemn form has no 
greater effect The phraseology employed is not material provided the intent 
to transfer is manifested. Such an intent and its execution are indispensa- 
ble. The assignee must not retain any control over the fund — ^any authority 
to collect, or any power of revocation. If he do, it is fatal to the claim of the 
assignee. The transfer must be of such a character that the fundholder can 
safely pay, and is compellable to do so, though forbidden by the assignor. 
Where the transfer is of the character described, the fundholder is bound 
from the time of notice." Christmas v. Russell, 14 Wall. 6^-84 (20 L. Ed. 
762). 

The equity of a receiver or trustee in bankruptcy to a fund in the 
hands of a debtor of the bankrupt is equal to the equity of a creditor 
of the bankrupt holding an order of which the debtor has no knowl- 
edge. Laclede Bank v. Schuler, 120 U. S. 511, 7 Sup: Ct 644, 30 L. 
Ed. 704. 

[2] It is contended by counsel for the intervener that, i^hen the 
checks came in the office of McCown & Mallory, they at once became 
subject to this order. This cannot be true for a number of reasons : 

(1) As to the disposal of the checks McCown & Mallory were 
bound by the directions of the insurance companies, and not by the 
order of Sims. 

(2) The checks were not money, and could not be converted into 
money by McCown & Mallory. 

(3) The checks were subject to the order of The Leader and Smith- 
McCord-Townsend Dry Goods Company, and not to the order of ei- 
ther one of the two separately. 

(4) By reason of tl^e fact that The Leader was named as a payee the 
disposition was still left in its control. 

The master was right in holding that the order was not effective, 
and created no Hen which could be enforced as against the trustee. 

[3] But, even if the order were an equitable assignment of a part 
of the funds, it would in my opinion be void under section 60b of the 
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Bankruptcy Act July 1, 1898, c. 541, 30 Stat. S62 (U. S. Comp. St. 
1901, p. 3445), as a preference made within four months before the fil- 
ing of the petition ; the agent of the intervener having had reasonable 
cause to believe that it was intended thereby to give a preference. The 
testimony clearly establishes the insolvency of the partnership at the 
time the order was given. To make the preference void under the 
bankruptcy act, it must appear: First, that the agent of the inter- 
vener knew that the partnership was insolvent at the time the payment 
was made ; second, that he had reasonable cause to believe that a pref- 
erence was intended by the making of the payment 

After a review of the decisions bearing on the law applicable to the 

g)ints above stated, the court, in the case of In re Eggert, 4 Am. 
ankr. Rep. 449, 102 Fed. 735, 43 C. C. A. 1, says: 

•"The resultant of aU these decisions we take to be this: That the creditor 
is not to be charged with knowledge of his debtor's financial condition from 
mere nonpayment of his debts, or from circumstances which give rise to mere 
suspicion in his mind of possible Insolvency ; that it is not essential that the 
creditor should have actual knowledge of, or believe in, his debtor's insol- 
vency, but that he should have reasonable cause to believe his debtor to b^ 
insolvent ; that, if facts and circumstances with respect to the debtor's finan- 
cial condition are brought home to him, such as would put an ordinarily pru- 
dent man upon inquiry, the creditor is chargeable with knowledge of the facts 
which such inquiry should reasonably be expected to disclose." 

In the case of Coder v. McPherson, 18 Am. Bankr. Rep. 523. 152 
Fed. 951, 82 C. C. A. 99, in an opinion delivered by Judge Sanborn, 
it was held : 

'That notice of facts which would inrite a man of ordinary prudence to an 
inquiry under similar circumstances la notice of all the facts which a reason- 
,ably diligent inquiry woiUd disclose." 

Anderson, the agent of the intervener, to whom the order was given, 
testified at the hearing before the master as follows : 

"I met Van B. S^lms, manager of The Leader, on the street, and asked him 
about his account with us, and he told me that he thought he would have 
plenty of money to pay everybody, and I asked him about giving us an order 
on the insurance company for what he owed us, and he said he would do it, 
and went over to the courthouse and made out an order to the insurance 
agents McCown & Mallory for the amount of our account" 

On cross-examination, he stated that tlvs goods had been sold by a 
Mr. McMichael, one of intervener's salesmen, who lived at De Queen, 
where the business of the bankrupt had been conducted; that Mc- 
Michael had endeavored to collect the account, but had not done so 
because "the insurance money had not been paid/' Anderson also 
stated that he did not know any other source of pa)rment. It is dear 
that MjcMichael had full knowledge in regard to the barfkrupt's con- 
dition, and that this information had been communicated to Ander- 
son, and that he knew the following facts : First, that the entire stock 
oi goods had been destroyed; second, that the partnership was no 
longer a going concern; third, that the insurance on the stock 
amounted to $7,000; fourth, that the value of the stock was consider- 
ably larger than the amount of the insurance ; fifth, that the insur- 
ance had not vet been adjusted; sixth, that the liabilities 'amounted to 
more than $11,000. 
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Anderson could not faiil to see that the aggregate of the property 
of the partnership was not suflScient to pay its debts. He knew, there- 
fore, that the partnership was insolvent. 

[4] Before one can be said to have ''reasonable cause to believe 
that a preference was intended/' it must appear that the creditor al- 
leged to have been preferred had reasonable cause to believe that the 
debtor was insolvent at the time of the alleged preference. Absolute 
knowledge of insolvency is not required. 

''All that is necessary in such cases is the possession by the creditor at the 
time of such InTormation relative to the debtor's affairs as should lead a rea- 
sonably prudait person to conclude that the property of the debtor at a fair 
valuation would not be sufficient to pay his debts." In re Pfaffinger (D. C.) 
18 Am. Bankr. Rep. 807, 154 Fed. 528. 

Mere suspicion of insolvency is not suflBicient. Grant v. National 
Bank, 97 U. S. 81, 24 L. Ed. 971. * 

But a creditor cannot entirely close his eyes and stop his ears in 
order to keep himself in ignorance. Payment in the ordinary course 
of business by a going concern is very much different from payment 
by a concern that has suspended business and is in course of liquidar 
tion. This difference is emphasized when the suspension has been 
caused by fire. • 

Anderson knew facts which forced upon him the conviction that the 
partnership was insolvent, and he could not avoid the belief that the 
payment of the order would constitute a preference. It is idle to de- 
clare a belief in opposition to an obvious fact. Dogfmatic assertion 
cannot stand in the face of positive demonstration. The fact that the 
entire stock of goods of the partnership had been destroyed was in 
itself sufficient to put a reasonably prudent creditor on notice. An- 
derson knew there would at least be a loss amounting to the differ- 
ence between the cash value of the goods destroyed, which was about 
$13,000, and the amount pf the insurance, which was $7,000. He 
knew, as a result of the fire, that there was a depreciation of assets 
in the neighborhood of $6,000. He also knew that the loss had not 
been adjusted, and must have realized that it was within the proba- 
bilities that the amount collected would be less than $7,000, as it aft- 
erwards turned out. 

[5] But it may be contended that, in .order to constitute a prefer- 
ence, intent on the part of the debtor must unite with belief on the part 
of the creditor, as held by the Circuit Courts of Appeals for the First 
alid Sixth Circuits (Hardy v. Gray, 16 Am. Bankr. Rep. 387, 144 
Fed. 922, 75 C. C. A. 562 ; In re First National Bank of Louisville, 
18 Am. Bankr. Rep. 766, 155 Fed. 100, 84 C. C. A. 16), still the facts 
in this case show the existence of such intent On direct examination 
Van B. Sims testified as follows: 

'*Q. State whether or not at the time yon gave this order it was your in- 
tention to create a preference In favor of the Plunkett-Jarrell-McRea Grocer 
Company? A. It was not my intention, and I Informed whoever I gave it to 
that It was not my intention." 

On cross-examination he testified as follows : 

**Q. What Is the reason that you did not know, approximately, the amount 
you owed? A. I did know. 
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"Q. Well, when this order was given to the Plunkett-Jarrell-McRea Grocer 
Company, did you know how much you owed? A. I did. 

"Q. Did you owe at that time the amount shown by these schedules to 
which your attention has been called? A. I did. 

"Q. Then how can you say that you did not know you were Insolvent when 
you gave this order? A. Because I had a bunch of accounts to collect and 
the insurance had not been collected. I think I was to get $7,000 out of the 
Insurance, and I intended to use all I collected in paying up those debts, even 
though I had to borrow money to do it 

*'Q. Your schedule of liabilities shows $11,410.60, and if you counted your 
insurance at $7,000, and, adding that to your account of $3,012.41, your en- 
tire assets would be $10,012.41. You would still have been short over $1,000. 
Now, please tell me how you could calculate that you were solvent before this 
insurance was adjusted. A. Because I Intended to pay out rather than have 
the business to go into bankruptcy. I intended working to do it, and in- 
formed all the creditors that I talked with to that ^ect. 

"Q. You knew ^our assets were not sufficient to pay out? A. I did. 

'*Q. Did you intend to earn enough, added to your assets, to pay It out? 
A. I did. 

"Q. When Mr. Anderson presented this order to you, you say that you told 
him it was not your intention to give a preference, did you not? A. As well 
as I remember, I told him that 

'*Q. What did you mean by a preference? A. I meant that I did not intend 
to pay one and let the others go unpaid. 

"Q. How did the question of preference ever arise In your conversation 
with him? A. I don*t know that it arose, but I told him that I Intended pay- 
ing all the accounts and would sign this order if he wanted, but I intended 
paying it even though I did not sign the order. 

"Q. You expected to collect those policies yourself, did you not? A. I did. 

'*Q. You thought the checks were going to be sent to you, did you not? A. 
I did. 

"Q. And it was your intention when the checks were sent to you to collect 
the money on them and pay the amount due to Plunkett-Jarrell-McRea Grocer 
Ck>mpany? A. It was my intention to pay the amount due to every one I 
owed. 

"Q. How did you expect McCown & Mallory to pay this order If they were 
not in possession of funds at some time to pay.it? A. I did not expect them 
to pay it. I informed the person I gave the order to, and also Mr. McMillan 
at a later date, that I did not think it had any more value than a blank piece 
of paper." 

Disregarding Sims' statement that he considered the order worth- 
less, and assuming that he intended it to be paid, his testimony shows 
that he knew some creditors must wait until he had earned money 
with which to pay them. He seemed to think that his declaration of 
intention to apply his subsequent personal earnings to the pa3rment of 
the debts remaining after exhausting the assets precluded the possibil- 
ity of a preference. The determination to pay ones debts out of fu- 
ture accumulations after exhausting present means is honorable and 
commendable ; but it adds nothing to existing assets. Sims knew that 
all creditors could not be paid in full. He was bound to know that, 
if he paid one in full, one had an advantage or preference over oth- 
ers. A man must be held to intend the inevitable consequences of his 
own act. The fact of a preference was apparent both to him and to 
Anderson. 

It is therefore ordered that the exceptions of the intervener to the 
finding^s of the master be overruled, and that intervener's petition be 
dismissed. 
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STEELE V. UNITED FRUIT CO. et al. 

(Circuit Court, E. D. Louisiana. June 12, 1911.) 

No. 13,762. 

1. Monopolies (§ 24*) — Acquisition of Control of Competing Cobpoba- 

tions — fobeion comhebce. 

Evidence Jield to warrant findings that defendant fruit company, en- 
gaged in foreign commerce, acquired a controlling interest in a competing 
steamship corporation to control its operation, prevent competition and the 
increase of its business by the addition of new capital, and that a sub- 
sequent sale of such stocls to individuals was formal only, and not intended 
in good faith to divest the finiit company of its control, authorizing an 
injunction restraining it or the purchasers from voting the stock in the 
fruit company's interest 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. f 17; Dec. 
Dig. $ 24.*] 

2. Monopolies (| 21*) — Pubchase of Stock — Validity. 

Purchase by one corporation engaged in foreign commerce of a con- 
trolling interest in the stock of a competing company similarly engaged, 
for the purpose of eliminating competition, though invalid in so far as the 
right to vote the stock is concerned, does not invalidate the stock so as 
to preclude the purchasing company from transferring the same to an- 
other in good faith, and conferring the right to vote the stock so trans- 
ferred on the purchaser in case the transfer is without suspicion of re- 
tained control, and the purchaser is not otherwise prohibited by law 
from voting the stock. 
[Ed. Note. — For other cases, see Monopolies, Dec. Dig. $ 21.* 
Rights and liabilities of parties contracting with trusts or combinations 
in restraint of trade, see note to Chicago Wall Paper Mills v. General 
Paper Co., 78 C. <X A. 612.] 

In Equity. Bill by Frederick M. Steele against the United Fruit 
Company and others. On exceptions to the report of the master. 
Overruled. 

E. D. Owen, W. L. Hughes, and Rouse, Grant & Grant, for com- 
plainant. 

Howe, Fenner, Spencer & Cocke, for United Fruit Company. 

Dufour & Duf our, for Charles and Jacob Weinberger. 

Farrar, Jonas, Goldsborough & Goldberg, for Bluefields Steam- 
ship Company. 

FOSTER, District Judge, On December 3, 1909, Frederick M. 
Steele, a stockholder of the Bluefields Steamship Company, filed his 
bill against the United Fruit Company, against Andrew W. Preston, 
Minor C. Keith, and Bradley W. Palmer, its president, vice president, 
and secretary, respectively, against Crawford H. Ellis, its agent in 
New Orleans, against the president and other officers of the Blue- 
fields Steamship Company, and against Charles and Jacob Wein- 
berger. The bill is voluminous, and sets up generally that the United 
Fruit Company is an unlawful combination; that, having acquired 
the majority of the stock of the Bluefields Steamship Company, it 
had thereby controlled it for the purpose of suppressing competition 
with itself and to create a monopoly, in violation of the laws of 

•For oUier casea see sarnie topic ft f numbbb in Dec. ft Am. Dlga. 1S07 to date, ft Rep'r Indexes 
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Louisiana and of the United States; that the United Fruit Company 
had no capacity to take title to, nor right to hold and vote, the stock 
of the Bluefields Company; that it had assigned all of its stock to 
Charles and Jacob Weinberger, ^ one-half to each, and that the as- 
signment was fraudulent and a sham and was only to enable the 
Weinbergers to vote the stock in the interest of the United Fruit 
Company and according to its instructions, for the purpose of contin- 
uing its control of the Bluefields Steamship Company. The bill also 
sets out a number of specific acts, violative of the neutrality laws 
of the United States, alleging the same to be intentionally and fraud- 
ulently don« on the part of the officers of the Bluefields Company at 
the instance of the United Fruit Company, for the purpose of causing 
the Bluefields Company to lose a valuable concession in Nicaragua, to 
wit, the right to exclusive navigation of the Escondido river/ The 
bill also charges fraudulent mismanagement generally against the 
officers of the Bluefields Company, at the instance of and for the ben- 
efit of the United Fruit Company, and prays ths^ the United Fruit 
Company and Charles and Jacob Weinberger be enjoined from claim- 
ing any right, title, or interest in the said stock, from interfering in 
any way with the business of the Bluefields Steamship Company, and 
from voting the stock at any meeting, and that a receiver be appointed 
pending the litigation. On this application, in view of the ex- 
traordinary allegations of the bill, and of the war then raging in 
Nicaragua, a receiver was appointed for what legal effect the appoint- 
ment might have, but he was ordered not to take physical possession. 
On December 8, 1909, an amended bill was filled, which amplified the 
allegations of the original bill. On January 17, 1910, Simon, Emanuel, 
and Adolph Steinhardt, also stockholders of tiie Bluefields Steamship 
Company, filed a cross-bill, praying for substantially the same relief 
as Steele, and on the same date Adolph Segal filed an intervention^ 
joining the complainant, Steele, and praying for the same relief. In 
due course the defendants filed answer, denying the allegations of the 
bill and other pleadings and affirming the good faith of the sale and 
transfer of the United Fruit Company's stock to the Weinbergers. 
After a hearing, the appointment* of the receiver was maintained, and 
he was directed to take charge of all the assets of the Bluefields 
Steamship Company, and the preliminary injimction issued as prayed 
for. The case was tiien referred to a master to take the evidence and 
report his findings of fact and conclusions of law thereon, and is now 
before me on final hearing on exceptions to his report. 

The proceedings before the master took a wide range, but in his 
able and painstaking report he has endeavored to deal specifically 
with all of the contentions of the parties and to find the facts with 
particularity, those collateral as well as those material to the main 
issues.. The master reduced his conclusions to some 51 special find- 
ings of fact To these facts the defendants have filed 37 exceptions, 
divided into many subheads, and the complainants have filed some 
17 exceptions. The exceptions to the master's report are largely to his 
findings of collateral facts, and principally to his deductions therefrom. 
Some are directed only at his choice of language, and others corn- 
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plain that he did not find the facts regarding incidental transactions 
more in detail. Had counsel followed the better practice of filing their 
exceptions before the master, doubtless he would have corrected his 
report to conform more nearly to their views. Most of the ex- 
ceptions are unimportant and need not be further noticed. Those I 
consider material will be referred to later. 

It is undisputed, however, that the Bluefields Steamship Company 
>vas organized December 28, 1897, as a Louisiana corporation, with an 
authorized capital stock of $100,000, all of which was issued before 
January 1, 1899 ; that the company was engaged in the banana import- 
ing business from Bluefields, Nicaragua, to the United States; that 
the United Fruit Company was incorporated March 30, 1899, under 
the laws of New Jersey, and in June, 1899, entered into competition with 
the Bluefields Steamship Company, operating one ship a week from 
Bluefields; that on September 20, 1899, the United Fruit Company con- 
solidated with six other New Jersey corporations, all engaged in the 
fruit business, and Messrs. Andrew W. Preston, Minor C. Keith, and 
Bradley W. Palmer became, respectively, its president, vice president, 
and secretary, as well as directors; that in October, 1899, after the 
said consolidation, the United Fruit Company acquired, in the name 
of its president, one-half of the outstanding stock of the Bluefields 
Steamship Company — 500 shares — and at uie same time there was 
assigned to him an additional share for voting purposes; that the 
said competition ceased, and three employes of the United Fruit Com- 
pany were elected directors of the Bluefields Company, the board con- 
sisting of six members, and so maintained continuously until 1907, 
during all of which time the United Fruit Company or its officers con- 
trolled the election of all the directors of the Bluefields Company by 
a clear majority vote of all the capital stock in existence; that on 
August 31, 1907, the United Fruit Company disposed of 4 shares of 
its stock, and its three employes 'resigned from the board of the Blue- 
fields Steamship Company, but the United Fruit Company continued 
to vote its stock, and all elections for officers of the Bluefields Com- 
pany were unanimous; that in 1909, before this suit was filed, the 
United Fruit Company purchased 70 additional shares of the stock 
of the Bluefields Steamship Company, which gave it 53 per cent, 
of all the stock of the company issued. 

[1] From these facts the conclusion is irresistible that the object 
of the United Fruit Company in first acquiring the stock was to con- 
trol the competition of the Bluefields Steamship " Company, and, no 
matter what may have been its intention during the .period between 
1907 and 1909, with the acquisition of the additional stock in Sep- 
tember, 1909, the power of absolute control returned, and it is plaii^ 
that the injunction should be perpetuated against the United Fruit 
Company, if it has now any interest in the Bluefields Company's stock. 
Factors' & Traders' Ins. Company v. New Harbor Protection Patrol, 
37 La. Ann. 233; State ex rel. Jackson v. Newman, 51 La. Ann. 838, 
25 South. 408, 72 Am. St. Rep. 476; Northern Securities Company v. 
United States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679. It ap- 
pears, however, that the United Fruit Company, on September 15, 
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1909, transferred all of its Bluefields Company holdings to Charles 
and Jacob Weinberger by a written contract, which was amended on 
December 31, 1909, while the litigation was pending. 

The undisputed facts relevant to this transfer are as follows: 
Charles and Jacob Weinberger became stockholders in the Bluefields 
Steamship Company at its formation and owned, together with a third 
brother, one-third of its capital stock. They were active in securing 
control of the corporation for the United Fruit Company, and sold it 
one-half of their stock in October, 1899. Charles Weinberger was put 
in sole charge of the New Orleans division of the Fruit Dispatch Com- 
pany, a subsidiary corporation of the United Fruit Company controlled 
by it, in June, 1902, and is still so employed. Jacob Weinberger had 
no active connection with the fruit business in Nicaragua from June, 
1905, to September, 1909, and he was then engaged, over the protest 
of some of the minority stockholders, to go to Nicaragua merely to 
look into the affairs of the Bluefields Company and make a report, at 
a salary of $416.67 per month. In the early part of 1909 the United 
Fruit Company was advised by its counsel that it probably could not 
vote any of the Bluefields stock standing in its name and in the 
name of its officers. Jacob Weinberger learned of this advice, and 
tried to buy all of its Bluefields stock, but was unsuccessful. As early 
as December, 1906, Charles and Jacob Weinberger were unable to 
pay their debts, and in August, 1909, while still apparently insolvent, 
all of their Bluefields stock, which was then pledged to the State Na- 
tional Bank, with the exception of 38 shares, was sold by the liquida- 
tors of the bank to Steele with the knowledge of Charles Weinberger 
and without objection on his part. At about the same time Steele 
began buying Bluefields stock in August, 1909, the local manager and 
local attorney of the United Fruit Company suggested to the Wein- 
bergers that they might make arrangements for buying the United 
Fruit Company's stock, and by the agreement of September 15th the 
United Fruit Company transferred to the Weinbergers 686 shares 
of Bluefields stock for the price of $450 a share, and further agreed 
to deliver and sell to them 70 additional shares at the same price. The 
United Fruit Company was compelled to buy the 70 additional 
shares for cash, and paid more for them than it sold them for. The 
stock transferred constituted 53 per cent, of all of the stock of the 
Bluefields Steamship Company. The sale was made on terms of 10 
years' credit, payable in equal annual installments, no cash was paid 
at all, and the United Fruit Company retained the right to rescind the 
sale at any time. The Weinbergers on their part agreed that the 
voting power of the stock should be used to elect a director nom- 
•inated by the United Fruit Company and to amend the charter so 
that the directors and other officers would hold office at the will of 
the stockholders, and that all of their acts should require the rati- 
fication of a majority of the stockholders; that no extraordinary or 
unusual indebtedness should be incurred except with the consent of 
this director, the president, or vice president of the United Fruit 
Company ; that the capital stock should not be increased or diminished 
except by consent in writing of the president, or the vice president, 
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or the executive committee of the United Fruit Company. During 
the pendency of this suit, the parties amended this agreement with 
the view to eliminate all clauses supposed to be objectionable to the 
court, but the sale still remains as one entirely on ten years' credit, 
with a provision for foreclosure and sale of the stock without judicial 
proceedings on default of any payment of principal or interest, or in 
the event of the purchasers' bankruptcy. 

With regard to this transfer, the master found, as evidenced by his 
twenty-first, fortieth, and forty-first findings of fact, that the sale to 
the Weinbergers was coupled with the retained control of the voting 
power of the stock in the United Fruit Company, and that its purpose 
was to vest the control of the Bluefields Steamship 'Company in a 
stockholder under obligations to the United Fruit Company, one that 
could be relied upon to carry out its wishes, and that it did not divest 
the United Fruit Company of the control of its 756 shares referred 
to, and was not intended by the parties to do so. The defendants 
have excepted to the master's said findings of fact on the ground 
that the uncontradicted and unimpeached testimony of all the parties 
to the transaction shows that it was a real transfer, and was intended 
by all of the parties to divest the United Fruit Cpmpany both of its 
ownership and control of the stock. 

It is difficult, to my mind, to conceive how a more complete control 
could be retained or exercised than was contemplated by the original 
agreement. Conceding that it was the intention of the United Fruit 
Company to transfer to the Weinbergers the complete ownership of 
the stock at the expiration of the credit period, it is manifest that, 
without the consent of the United Fruit Company, there was no pos- 
sibility of the Bluefields Steamship Company increasing or expand- 
ing its business, or attracting new capital, and all the time the power 
to control, or even entirely eliminate it, was in the hands of the 
United Fruit Company. And the amendment of December 31st does 
not materially change the situation, for unless the Weinbergers paid 
some $51,000 in principal and interest at the end of the first year the 
United Fruit Company could foreclose. In the preceding ten years 
the Bluefields Company's profits had averaged about $60,000 a year, 
and on the same basis the Weinbergers' share would not be over 
$32,000. They were insolvent, and in the ordinary course of events 
they could not have met this payment. In view of all the circum- 
stances peculiar to this transaction and the relationship of the par- 
ties, the physical and other facts may well outweigh the testimony 
of the parties, conceding to them the utmost good faith, for the. 
agreement, if allowed to stand, would have to be interpreted by 
them, and the deep obligation of the purchasers to the United Fruit 
Company would necessarily lead them to conform to its wishes. It 
is certain that the United Fruit Company could not vote the stock held 
in its name, and two courses were open to it: One, to retain it quies- 
cent, and the other to divest itself entirely of its ownership and con- 
trol. If it intended to do the latter, it was not its concern who might 
control the Bluefields Company, and therefore the mere fact that, in 
order to deliver a clear majority, it bought stock for cash, which it 
subsequently sold for a smaller price on credit to two of its close 
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friends, wHo were at the time insolvent, indicates very plainly the 
real reason for making the transfer. 

It is due to the defendants to say, however, that complainants failed 
to prove the allegations of the bill, charging intentional violations of 
the neutrality laws, and the master undoubtedly so intended to hold in 
his thirty-fifth finding. But I do not consider these allegations ma- 
terial to the issues now before me, nor did I so consider them at the 
time of confirming the receiver's appointment 

There appears to be evidence to sustain all of the master's findings of 
fact, though I have not examined with particularity those matters 
not bearing directly on the main issues before me. The findings of a 
master are entitled to great weight, especially when he has seen and 
heard the witnesses, and I am not disposed to disturb the findings in 
this case. 

[2] I am not called upon to say anything further at present, but for 
the information of the master and the parties I had perhaps better 
express my opinion as to all the points raised. It has been urged with 
great earnestness and vigor bjr counsel for complainants that the 
contract by which the United Fruit Company acquired its stock was 
illegal, and it acquired nothing; that the stock standing in its name 
is void and it can transfer nothing, and that in any event, not having 
the right to vote the stock, it could not transfer the right to a pur- 
chaser. It may be that sudi a solution of the trust problem is desir- 
able, but I cannot see my way clear to adopt complainants' con- 
tentions in the absence of a positive statute, especially in view of the 
expressions of the Supreme Court in the cases of Harriman v. North- 
cm Securities Company, 197 U. S. 298, 25 Sup. Ct. 493, 49 L. Ed. 739, 
the Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 
L. Ed. 619, and the United States v. American Tobacco Company, 221 
U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, recently decided. The au- 
thorities cited by complainants would perhaps be persuasive if their 
first premise was correct, but the Supreme Court has clearly drawnthe 
distinction, thin though it may be, between unlawful contracts and 
those incidental and collateral to them. The contract of sale by which 
the United Fruit Company acquired this stock was not of itself illegal 
and it undoubtedly acquired the ownership subject to the restrictions 
the law has placed upon its use. Continental Wall Paper Company 
v. Voigt, 212 U. S. 258, 29 Sup. Ct. 280, 53 L. Ed. 486; Connolly v. 
Union Sewer Pipe Company, 184 U. S* 540, 22 Sup. Ct. 431, 46 U 
Ed. 679. 

I therefore must hold that the United Fruit Company has the right 
to dispose of its stodk, and the purchaser will be entitled to vote it, 
provided the transfer is entirely without suspicion of retained con- 
trol, and he is not otherwise prohibited by law to do so. 

The exceptions to the master's report will be overruled, and in ac- 
cordance with his recommendations there will be a decree, dissolving 
the preliminary injunction herein, so as to permit the holding of an 
election of officers of the Bluefields Steamship Company, but main- 
taining it in all other respects, and ordering said election to be held 
before the master and under his control, the receiver to be main- 
tained and jurisdiction to be retained by the court until further orders. 
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PAINTER V. NAPOLEON TP., HENRY COUNTY, OHIO, et aL 

(District Court, N. D. Ohio, W. D. November 23, 19i0.) 

No. 1310. 

L Bankbuptct (I 166*) — Peefebence— "Notice" or Insolvency. 

"Notice" to a township trustee of the insolvency of his brother, a de- 
faulting township treasurer, was notice to the township, within Bankr. 
Act July 1, 1898< c 541, i 60b, 30 Stat. 562 (U. S. Comp. St 1901, p. 3445), 
relating to preferences. 
[Ed. Note. — ^Por other cases, see Bankruptcy, Dec. Dig. { 166.* 
For other definitions, see Words and Phrases, vol. 5, pp. 4839-4844; 
vol. 8, p. 7733.] 

2. Bankruptcy (| 178*) — Pbetebence— Fbatjdulent Transfer— Nature of 
Transaction. 

A town trustee, having discovered the insolvency of his brother, the 
town treasurer, and a shortage in his accounts of nearly $5,000, persuaded 
the mother of their wives to convey to the wives Jointly certain land. The 
treasurer's wife then conveyed her interest to her sister for the stated 
consideration of $2,500. The sister and her husband, the trustee, mort- 
gaged the land for $5,000, and drew one check for $2,500 t^ the order of 
the treasurer's wife, which she indorsed to her husband, and another to 
the treasurer himself for the balance of the shortage. Both of these 
checks were deposited to the treasurer's official credit At the same 
time with these trahsactions, the treasurer conveyed a homestead, to 
which he had title, to his wife for the expressed consideration of $2,500. 
Held that, thous^ the $2,500 check from the trustee's wife to the treasur- 
er's wife was used by the latter to purchase the homestead, and was an 
attempt to put the homestead beyond the reach of creditors, so as to ren- 
der the conveyance invalid and voidable by the treasurer's trustee in 
bankruptcy, yet the $2,500 could not be recovered from the town as an 
unlawful preference, the money having been donated by the mother of 
the wives for the express purpose of making up the shortage in the treas- 
urer's accounts, and the treasurer's wife being liable to be compelled to 
devote it to that end if she had not done so, and hence the transfer of 
the homestead was not an essential part of the payment of the money 
to the town. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 178.*] 

Action by Clyde R. Painter, trustee in bankruptcy of Henry Del- 
venthal, against the Township of Napoleon, Henry County, Ohio, and 
another. .On exceptions to master's findings. Exceptions allowed. 

See, also, 156 Fed. 289. 

C. K. Friedman and James P. Ragan, for plaintiff. 
E. N. Warden, Donovan & Dittmer, and D. D. Donovan, for de- 
fendants. 

KILLITS, District Judge. This is an action on the part of the 
trustee to recover of Napoleon township, Henry county, Ohio, what 
the trustee assumes to have been a preference to the township as a 
creditor of the bankrupt. 

The bankrupt, on the 11th of September, 1906, was treasurer of 
Napoleon township, and as such treasurer was charged with more than 
$5,000 of township funds. He was, however, actually a defaulter to 
the township for nearly $5,000, a fact continuing ironi a time prior 

•For other cases see same topic ft f numabb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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to the last examination of- the township treasury by the trustees. It 
appears from the testimony that the township trustees made their 
examination required under the law of Ohio by taking the clerk's state- 
ment of how much money the treasurer was charged with and the 
treasurer's statement, unconfirmed, as to how much he had on hand, 
and that, had they made such an examination as the law contemplates, 
in March, 1906, they would then have discovered the fact that their 
treasurer was an embezzler. 

One of the trustees was William Delventhal, a brother of Henry, 
who on the 11th of September, 1906, discovered the desperate con- 
dition of his brother's official and private affairs, for Henry was in 
fact hopelessly insolvent and had been for a long time. Henry and 
William had married sisters, and, in order to make up the deficiency, 
William, the trustee, persuaded their common mother-in-law to deed 
to their wives jointly 40 acres of land. Johanna, the wife of the 
treasurer, Henry, then conveyed to her sister, the wife of William, 
for the expressed consideration of $2,500, her interest in the lands 
thus coming to her and her sister from their mother. William and 
his wife, Frieda, now having the full title to the 40 acres, nwrtgaged 
the same for $5,000, and on the proceeds of this mortgage they made 
two checks, one for $2,464.28, and one for $2,500, making up the 
exact amount of the defalcation, $4,964.28. The one check was made 
directly to Henry Delventhal, treasurer; the other check for $2,500 
was made payable to Johanna Delyenthal, wife of Henry, by her was 
endorsed in blank, and delivered to Henry, who deposited it and 
the other check in a bank in Napoleon to the credit of himself as 
treasurer of the township. These proceedings were all had on the 
same day, namely, the 11th of September, 1906, except that the deposit 
of the checks in the bank did not occur until the following day. On 
tlje 11th, also, Henry, having title himself to a homestead in Napoleon, 
conveyed the same for a consideration of $2,500 to his wife, Johan- 
na. The defalcation being made up in this way, the other trustees 
were informed of the situation, and the board was called together to 
receive Henry's resignation as treasurer and to elect a new treasurer. 

On the 17th of September, 1906, a petition in involuntary bank- 
ruptcy was filed against Henry Delventhal, and the trustee has brought 
this action to recover of the township $2,500, upon the theory that the 
transactions above set out operated to prefer the township as a 
creditor of Henry through the transfer of his homestead to his wife, 
the assumption being that the check made by William and Frieda to 
Johanna for $2,500 was the consideration to Johanna for the con- 
veyance to them of Johanna's interest in the land acquired from the 
mother-in-law, and that the same check was indorsed in blank and 
delivered to Henry and used by Henry to deposit to his credit as 
treasurer as the consideration for the conveyance by Henry to Johanna 
of the homestead, and that by this roundabout way the homestead 
property was used to prefer the township. 

The case was referred to J. E. Shatzel, referee for Wood and Henry 
counties, as special master, and the matter now before the court 
arises on exceptions to the master's finding of a preference, and rec- 
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ommending that the township be directed to pay into the hands of 
the trustee $2,500. The court is with the special master in holding 
as a matter of fact that the consideration paid by Frieda to Johanna 
was used by her as a consideration for the purchase from Henry 
as a homestead, and that the transaction was an attempt to place 
the homestead beyond the reach of creditors; and as conclusions of 
law that the township was a creditor of Henry in the same class 
as the latter's general creditors, and that William's knowledge of 
Henry's insolvency was imputable to the township. 

[1] Counsel in the case very properly regard this proceeding as 
coming under subdivision (b) of section 60 of the bankruptcy act, 
which, as applied to the facts of this case, requires that the record 
show facts charging the township with knowledge of the insolvency 
of Henry. This knowledge was, of course, only within the breast 
of the one trustee, his brother, William, until after the defalcation 
was made up. 

Counsel for the township have argued strenuously and ably, upon 
much authority, that the knowledge of William alone was not suf- 
ficient to charge the township, citing many authorities which deal with 
situations growing out of the relation of directors and trustees in 
private business affairs to their principals and to the peculiar facts 
of the respective cases. 

We do not think that any of these authorities apply to this situation. 
William! Delventhal, as a public officer, owed a duty to impart to his 
fellow members any knowledge that he acquired affecting the public 
interest, and that duty was superior to any possible obligation he 
could be under as a private citizen, even if it affected his brother's 
safety. A rule which may apply to the conflicting interests of officers 
of private corporations cannot govern in a case of this kind, for the 
duties of a public officer and his private interests cannot meet on 
equal terms. The organized corporation of Napoleon township is 
its board of trustees, and every consideration of public policy seems 
to demand that each member of the board is the agent of the board 
as to any matter of knowledge coming to him affecting the public in- 
terest, and that any fact which does come to his attention which is vital 
to the public welfare must come to him officially. Any other rule 
might operate very mischievously. It has been repeatedly held, and 
there is no authority apparent to the contrary, that knowledge by an 
Individual trustee, or an individual county commissioner, or an in- 
dividual member of a town council, of a defect in a highway within 
their respective jurisdictions, is sufficient to impute knowledge to the 
corporation of which they are officers, respectively, in an action for 
personal injuries; and the rule grows out of the necessities of the 
situation. To say that Napoleon township did not know of the in- 
solvency of Henry Delventhal, and did not know of his indebtedness 
to it, and could not know it until the trustees were convened in session 
is to state a proposition that we are sure no reasonable person would 
adhere to, and yet, in the ultimate, that is the proposition involved in 
the claim that the township had no reasonable cause to know the re- 
sults of this situation because the facts were known to one member of 
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the board only. If they were known to William Delventhal officially, 
then, surely, they were known' to the township. If we may say that 
they were known to William Delventhal unofficially only, then we 
reach the absurd conclusion that if they were known unofficially or 
in the same way to each of the three individual members of the 
board of trustees, the township could not be charged with knowledge 
until these three gravely got together and resolved that their unofficial 
knowledge should ^become public. Besides, the facts show that had 
the trustees done their duty in their last examination of the town- 
ship treasury they would have discovered the embezzlement of their 
treasurer, and would have been put upon inquiry from which they 
could readily have ascertained the fact of his hopeless insolvency. 

[2] These results, however, do not conclude the case. Assuming 
that the transfer of the homestead worked an intentional fraud upon 
creditors, to which William was a party, yet it cannot be said either 
that the township became thereby a party or that it profited as a 
result thereof. The participation therein of William was not an of- 
ficial act; it was not directed by, nor known to, the other members of 
the board ; it was not in the line of official duty. Being a fraudulent 
act, it could not be the act of the township without formal direction 
of the board of trustees as an organization. It is equsdly assured 
that the township gained no profit Siereby, for the very plain reason 
that it was not necessary to the acquirement of means to square 
Henry's official accounts. We gather from the testimony that the 
mother-in-law unconditionally devoted the 40 acres to that purpose, 
conveying them to her daughters rather than to him directly, for fam- 
ily reasons, at which the record hints. The use of Johanna's interest 
to effect a transfer of the homestead appears to have been a side 
enterprise, not essential to the complete devotion of the old lady's 
property to Henry's salvation. The brothers and their wives simply 
took advantage of the situation to gain another point, in which the 
township had no interest. It seems clear that had Johanna not other- 
wise joined her sister in using the property to get the means of saving 
her husband, she could have been compelled to act to effect the purpose 
for which the land was given her. 

If we are right in this line of reasoning, it follows that the special 
master was wrong in his final judgment, and that the trustee in this 
case pursued the wrong parties in his action. The general creditors 
profit by the fact that a very large claim against their debtor is satis- 
fied without depleting his assets, for, of course, it is not difficult, on 
the facts of this record, to use the homestead, as far at least as it 
may exceed in value the bankrupt's right of exemption, in the liquida- 
tion of general claims. 

The exceptions to the findings of the master are therefore allowed. 
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THE MARYi:4AND. 
(biserlct Conrt, B. D. Virginia, July 25, 1911-) 

Salyage (J 31*)— Amount or CJompbnbation— Fibb. 

An award of $19^0 In the aggregate made to the owners, officers, and 
crews of five tugs and a steamer for salvage services rendered In saving 
the steaiDshlp Maryland and her cargo which had canght fire after leav- 
ing Norfolk for New York, and had put in at the Deepwater Pier at the 
Jamestown Exposition at Sewells Point and landed her passengers ; the 
value of the Maryland and cargo being about $228,000 and of the salving 
vessels over $100,000, and the services very efficient and rendered at con- 
siderable peril to those engaged. 

[Ed. Note.— For other cases, see Salvage, Gent Dig. {f 75-77; D^c. Dig. 
I 31.* 

Awards in federal courts, see note to The Lamington, 30 C C. A. 280.] 

In Admiralty. Suit by the Chesapeake & Ohio Railway Company 
and others against the steamer Maryland for salvage services. Decree 
for libelants. 

This is a case under the consolidated title of Chesapeake & Ohio Railway 
Co. against the steamship "Maryland,*' instituted through Ave certain libels 
and petitions filed by the masters and crews for themselves and the owners 
of their vessels, the steam tugs Baxter, McCaulley, Eccles, Helen and Wan- 
derer, and the steamer Endeavor, to recover salvage for services rendered in 
extinguishing a fire upon the steamei* Maryland, and her cargo, which oc- 
curred on the evening of the 15th of December, 1910, as she was proceeding ou 
her outward trip from Norfolk to Cape Charles, Virginia, said services hav- 
ing be^i rendered at the Deepwater Pier of the Jamestown Exposition, Sew- 
ells Point, Va., to which the Maryland, while on fire, had made fast with 
a view primarily of landing her imssengers, which she did. The fire was a 
serious one; the steamer succeeded iii discharging her passengers, and the 
ship and most ot the cargo was saved, though with great damage and loss 
to both. Valuable services were undoubtedly rendered by the salvors, whose 
aggregate claims amount to $146,000. The approximate value of the Mary- 
land is $200,000, and of her cargo |27,801.42. After t&khig testimony and 
hearing arguments of proctors, the court filed a brief memorandum, as fol- 
lows: "The conclusion reached by the court in this case is: That an award 
should be made, as against the steamer Maryland and her cargo of cotton 
libeled, of $19,250, to be apportioned as between the two at $17,750 against 
the steamer and $1,500 against the cotton, and that, as between the libels 
.filed by the respective steamers and tugs, they should recover as follows: 
The steam tug Baxter and her master and crew, $5,250; the steamer En- 
deavor and her master and crew, $4,000; the steam tug McCaulley and her 
master and crew, $3,500; the steam tug Eccles and her master and crew, 
$3,250; the steam tug Helen and her master and crew, $2,250; and the 
steam tug Wanderer and her master and crew, $1,000. That the four vessels 
first named should have Judgment against the Maryland alone, and the last 
two vessels, namely, the Helen and Wanderer (each owned by the Chesapeake 
&'OhIo Railway Company, should have a joint Judgment for $1,750 against 
the Maryland and $1,500 against the cargo of cotton. The conclusion further 
reached by the court under the facts and circumstances of this case is that, 
as between the several vessels libeled and their masters and crews, the re- 
coyeries herein allowed should be apportioned, one-half to the owners of the 
vessels, and one-half to the masters and crews, respectively, the same to be 
paid to the master and crew in proportion to the wages earned by each, ex- 
cept that in the case of the Endeavor, a passenger steamer of considerat>ly 
greater value than the tugs, as to them the apporhonment should be two- 
thirds to the owners of the Endeavor and one-third to the master and crew, 

*For other cases see same topic ft 8 ntjkbbr in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
190 F.- 
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to be distributed among them in accordance with the salaries reeeiTed by 
them as above indicated" — ^intending to elaborate its views later, 

Hughes & Little, for Chesapeake & Ohio Railway Co. 

Thorp & Thorp, for tug H. A. Baxter. 

Henry Bowden, for tug McCauUey. 

William Leigh Williams, for steamer Endeavor. 

Tohn W. Oast, Jr., for tug Samuel Eccles, Jr. 

Thomas H. Willcox and Floyd Hughes, for the Maryland. 

WADDILL, District Judge (after stating the facts as above). In 
this case there is no denial by the respondent that the services sued 
for were rendered, and were efficient, timely performed, and most val- 
uable in character ; and the controversy is solely over the amount to 
be allowed the salvors therefor. No general discussion of the princi- 
ples controlling salvage awards in fire cases need be entered into, as 
they are well and definitely understood. The Jefferson (D. C.) 181 
Fed. 416. The court will therefore content itself with stating the 
special considerations that led it to allow the sums awarded. 

First. The Maryland is a large first-class passenger and freight 
steamer on the line between New York and Norfolk, Va., via Cape 
Charles, and built to withstand the storms incident to crossing the 
waters of lower Chesapeake Bay. She was crowded with passengers 
at the time, having on board 107, and well loaded with freight on the 
lower and main decks, in addition to express and United States mail 
matter. The fire broke out about 6:40 on the evening of the 15th of 
December, 1910, shortly before the steamer reached the Virginian 
Railway piers at Sewells Point, arid was at once found to be of grave 
character. The ship was at the earliest moment after discovery of the 
fire, headed for the Deepwater Pier of the Jamestown Exposition at 
Sewells Point, to which she was made fast, and every possible effort 
exercised by her master and crew to avert the impending disaster. 
Bire signals were promptly given, to which all of the neighboring ship- 
ping responded, and telephone communication was had looking for as- 
sistance from Newport News and Port Norfolk. The libelants, as well 
as other vessels in the neighborhood, appeared quickly on the scene, 
but to the former alone, save what assistance the Maryland herself 
rendered, is due the credit for extinguishing the fire and saving the 
ship, though one of the tugs of the respondent company likewise ren- 
dered some assistance. The passengers were all landed on the piers, 
and it seems without special injury to them, and, after some hours, 
were transferred to another steamer of the same line. The fire which 
for a while could not be subdued was finally gotten under control in 
perhaps an hour and a half ; and by 11 o'clock at night was apparently 
entirely extinguished. The mail and express matter appears to have 
been saved without particular loss, though the cargo was seriously dam- 
aged, and some of it totally destroyed. The services rendered by the 
salvors were valuable, and performed in a highly intelligent and sat- 
isfactory manner at considerable risk at times to members of the sal- 
vors personally. Indeed, the court thinks the extinguishment of the 
fire was due largely to the manner in which the work in hand was 
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performed ; the officers and crew of the Maryland likewise doing all 
in their power to the same end. The spirit displayed in the eflfort to 
save the burning ship on the part of all engaged in the service was 
highly commendable, and, indeed, it was only by the prompt and ef- 
fiaent action of this large number of intelligent seamen that the sav- 
ing of this ship was possible, and particularly with such small dam- 
age to her. 

Second. In the view taken by the court of the testimony, great suc- 
cess attended the service, as the steamer -was in undoubted danger of 
total destruption, which condition was accentuated by reason of the 
strong wind from the west northwest, having regard to the place of 
anchorage of the vessel, which made her position at the Dcepwater 
pier an exceedingly exposed one, immediately within the sweep of the 
wind down James river, across the upper waters of Hampton Roads 
and Chesapeake Bay to the Capes. The subjection of the fire imder 
the circumstances was not only exceedingly difficult, but it is doubt- 
ful whether it could have been accomplished at all, had the fire been 
on the port, instead of the starboard side of the steamship. 

Third. The vessels engaged in the salvage services were of great 
value, largely in excess of $100,000 in the aggregate. The Endeavor 
was a passenger steamer of large size, used as a ferryboat plying be- 
tween Newport News and Sewells Point, a distance of some six miles. 
The tugs, with the exception of the Eccles, were all large and power- 
ful, the Helen and Wanderer especially fitted with extra large pumps 
and fire apparatus, used for fighting fire in the harbors of Newport 
News and Norfolk, and the officers and crews of the ferryboat and 
tugs were men of considerable experience in extinguishing fires by 
means of tugboats ; one or more of them being experts in that line, 
which greatly added to the character and efficiency of the services 
performed. They one and all abandoned the services they were re- 
spectively engaged in at the time the fire signals were given, and gave 
unremitting attention to the work of saving the Maryland, as long as 
they could be of service, some of the boats being detained much longer 
than others, the longest from the beginning of the fire until about 
11:30 at night. 

Fourth. At the trial, the respondent stjongly urged that the award 
should be controlled by the fact that the Maryland could have landed 
her passengers, backed out into deeper water in the channel, opened 
her sea-cocks, and scuttled herself; and in that event certainly her 
hull would have been saved, and her machinery not seriously injured. 
This defense is apparently an afterthought, certainly nothing of the 
sort was contemplated at the time of the fire, and in the opinion of 
the court it would, under the circumstances, have been impossible, 
and indeed reckless to have attempted such a thing; and it by no 
means follows, taking into account the dams^e to and almost certain 
loss of mail and express matter, passengers' baggage and freight, that 
it would have been at all a practicable thing from an expense stand- 
point to have done. The navigators of the Maryland made no such 
attempt; on the contrary, they adopted an entirely different course, 
and one in which they sought most urgently for and accepted assis- 
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tance. In fact, they adopted the only course that their experience and 
wisdom indicated to them was proper. They displayed great cool- 
ness, courage, and sagacity in all they did, and in no other way could 
they have saved the steamer. 

Fifth. The court will not attempt to go into details of the reasons 
which impelled it to make the apportionment of the award between 
the several salving vessels, as there is no exception in that respect 
among them, further than to say that they will fully appear by a care- 
ful examination of the testimony, and the circumstances under which 
they severally performed the work in hand. An illustration for in- 
stance of one of the cases is that of the Eccles, a small tugboat, which 
by reason of her light draft, could pass around the steamer into shoal 
water, and fight the fire from her starboardside, a position of great 
advantage, though of much danger to the Eccles. 

Sixth. In the division of the award between the libelant vessels and 
crews, there is likewise no dispute. The court believes, having regard 
to the services rendered, and taking into account the valufe of the 
several vessels, and the character of the services performed by the 
seamen, that the division is a proper one as made (Cape Fear Towing 
& Transportation Co. v. Pearsall, 90 Fed. 435, 33 C. C. A. 161), and 
within the ruling of the Circuit Court of Appeals for this circuit in 
the comprehensive opinion of Judge Simonton in that case. 



THE PASSAia 
(District Court, B. D. New York. August 3, 1911.) 

1, COMMKRCB (§ 25*) — EMPLOTEB'S LIABILITY AOT— EMFLOTfiS ON FeBBTBOAT. 

Employer's Liability Act April 22, 1908, c. 149, 85 Stat 65 (U. S. Comp. 
St. Supp. 1909, p. 1171), as amended by Act AprU 5, 1910. c. 143. 36 Stat 
291, applies to employes of a railroad company employed on a ferryboat 
owned and operated by the company in Interstate commerce in connec- 
tion with Its raUroad, superseding state statutes on the subject 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 25.* 
What law governs master-s liability for injuries to servant, see note 
to Mexican Cent Ry. Oo. v. Jones, 48 O. O. A. 232.] 

2. SEAifEN (§ 29*) — ^Master's Liability fob Injtjby to Sebv ant— Negli- 

gence. 

Evidence considered in a proceeding on a claim for the death of an 
oiler employed on a steam ferryboat, caused by steam escaping from the 
main steam pipe which broke off at the joint where it was attached to 
the steam ,chest, and held not to show any act of negligence on the pArt 
of the owner of the vessel which rendered it liable, but to leave the 
cause of the breaking of the pipe entirely unexplained and to be conjec- 
tured only. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

8. Shipping (| 209*)— Liability of Vessel Owneb—Pbocee dings ix)b Lim- 
itation. 

In order to avail himself of the statute allowing a limitation of lia- 
bility, a vessel owner must surrender the vessel for sale within a rea- 
sonable time after the claim arose, and in as good condition as at that 
time, and, if he retains and uses it for any considerable time and until 

^For other cases see same topic & § numbbb in Dec. A Am. Digs. 1907 to datOi & R^'r Indexes 
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It has from any cause greatly deteriorated in value, be cannot limit his 
liability to the amount it brings at the sale, but a claimant on season- 
able objection may show the market value of the vessel at the time the 
claim arose. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 646-662 ; Dec. 
Dig. S 209.*] 

4. Shipping (S 209*) — Emploteb's Liabilitt Act-tAdmibaltt Jubisdiction 

^PbOCEEDINO fob LUflTATION OF LlABIUTT. 

Whether or not Employer's Liability Act April 22, 1008, c. 149. 35 Stat. 
65 (U. S. Comp. St Supp. 1909, p. 1171), by implication repeals the stat- 
utory provisions permitting shipowners to limit their liability in so far 
as they might be used by a railroad company engaged in interstate com- 
merce to limit its liability for injuries to employ^ on its vessels used in 
such commerce, it does not deprive a court of admiralty of the general 
jurisdiction over limitation of liability because such a claim is Involved, 
nor of jurisdiction to hear and determine a claim on its merits therein 
with the consent of the claimant or where the proceeding was begun be- 
fore the passage of the statute and where any objection to jurisdiction 
<m such ground had been waived. 
[Ed. Note.— For other cases, see Shipping, Dec. Dig. i 209.* 
limitation of owner's liability, see note to The Longfellow, 45 C. 0. 
A. 387.] 

In Admiralty. Suit by the Erie Railroad Company, as owner of the 
steam ferryboat Passaic, for limitations of liability. On claim for 
damages for the death of an employe. Decree for petitioner. 

Wilcox & Green (Stetson, Jennings & Russell, of counsel), for pe- 
titioner. 

Roy, Watson & Naumer (Robert H. Roy, of counsel), for claimant. 

CHATFIELD, District Judge. [1] This is a proceeding on the 
part of the owners of the ferryboat Passaic to limit their liability un- 
der section 4283, R. S. (U. S. Comp. St. 1901, p. 2943), for claims ex- 
isting against the ferryboat prior to the 26th day of April, 1910, on 
which their petition was filed. A sale of the boat was had and the pro- 
ceeds deposited. But one claimant has filed a claim. This claimant is 
the personal representative of one Wilson, who was almost instantly 
killed upon the morning of October 20, 1908, by the escape of steam 
into the fireroom of the Passaic, just after she had left her slip op the 
Jersey side and was straightening into her course across the Hudson 
river. She was then within the state of New York, and such a claim 
would arise under section 1902 of the Code of New York. But this 
statute has been superseded and a broader right in interstate matters 
has been given by the Act of April 22, 1908, c. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1909, p. 1171), as amended by the Law of April 5, 
1910, c. 143, 36 Stat. 291. Fulgham v. Midland Valley R. Co. (C. 
C.) 167 Fed. 660. The statute allowing the limitation of liability is 
hence applicable thereto. Butler v. Boston Steamship Co., 130 U. S. 
555, 9 Sup. Ct. 612, 32 L. Ed. 1017. 

[2] The ferryboat had a considerable load of trucks, heavy with 
cans of milk. Care was paid to the distribution of the load, as the Pas- 
saic was not a large boat and her displacement was materially affected 
by each loaded four-horse milk truck. Wilson was an oiler at the 

•For other cases see same topic & f numbbb in Dec. ft Am. Digs. Id07 to date, & Rep'r Indexes 
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time, and was alone in the part of the engine room where the acci- 
dent occurred. The main steam pipe from the boilers to the engine, 
after being carried upon hangers for a considerable distance under 
the frame of the vessel, makes a right-angle turn to connect with the 
butterfly throttle valve at the steam chest. One of the flanges fasten- 
ing the valve to the steam chest broke from the main portion of the 
valve, showing a clean fracture entirely around the end of the pipe. 
The position of the pipe after the accident was shown upon the trial. 
The remainder of the valve and the short arm of the elbow were up- 
held by the throttle lever running from the valve to the floor of the 
engine room above, while the bend of the elbow itself turned down as 
far as the steam pipe could sag; the nearest hanger being drawn out 
from the timbers of the deck to which it was suspended, thus allow- 
ing some movement or play to the elbow when freed from the coun- 
terbalance of the pipe into the steam chest. 

The testimony upon the trial indicated sufiiciently that the hanger 
was drawn out by whatever force caused the fracture. There was no 
evidence and no physical fact shown from which to conclude that the 
weight of the pipe, or any violence, tore out the hanger before the 
fracture, or that the weight of the pipe alone caused any change in the 
position of the hangers, except at the time of the break itself. There 
was. no evidence of an explosion or bursting, in the sense of a blow- 
ing out from the interior of the steam pipe, and the escape of steam 
was shown by the testimony to have come through the open end of 
the pipe after the fracture. The pipe itself showed no flaw, except 
that it had not been cast in such a way as to secure concentric regis- 
tration of the outer and inner circumferences ; that is, one side of the 
pipe was somewhat thinner than the other at the break. But the thin- 
nest part of the steam pipe was thicker than the minimum require- 
ments of the United States regulations covering the use of a steam 
pipe for the pressure and situation specified. Upon the morning in 
question the. steam pressure was well below the amount allowed upon 
an inspection but a short time before by the government inspectors. 

Under these circumstances no testimony was presented from which 
negligence could be inferred, because no testimony suggesting a rea- 
son for the accident was furnished, beyond the fact that the death re- 
sulted from the escaping steam, and that the escaping steam came 
from the fractured pipe, and that the fracture was the result of a 
strain, either external (that is, by the application of some force to the 
pipe itself), or internal (by a sudden impact of steam). Any physical 
explanation of the accident from defect in construction or handling 
is impossible on the evidence. 

The representatives of the deceased have offered no evidence show- 
ing any improper use of the machinery or engines from which the con- 
clusion could be drawn that a sudden application of steam occurred, so 
that no negligence in that way, nor in the management of the engine 
itself, has teen proven. 

The personal representative of the deceased has attempted to show 
that this particular ferryboat was old, and that her deck timbers sag- 
ged and gave under the passage or continued weight of a heavy milk 
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wagon. But the testimony as to the structure of the boat and the plan 
of her timbering, which was integral with the keel and which would 
not allow of sagging unless it affected the entire hull, removes the pos- 
sibility of concluding that the deck timbers from which the steam pipe 
was suspended could Have sagged to such an extent as to break the 
pipe in question, especially as they were found afterward to be sound, 
and no possibility of deviation from the horizontal was located at the 
spot in question. 

• The testimony as to the displacement of the boat in the water, or 
as to the creaking or bending of the plank flooring of the deck, was not 
traced in any way to a resultant movement of the deck timbers ; and, 
in the absence of a giving way or change in position of these timbers, 
it is impossible to conclude that any strain could be communicated to 
the steam pipe by means of the hangers, sufficient to cause the break in 
question. In this regard it must be remembered that the break was in- 
side of the engine room space, and that the pipe was suspended under 
the deck timbers forming the side of the engine room space at the inner 
side of one of the horse-gangways. A strain caused by displacement, 
sufficient to break the pipe at the flange, would have had to be trans- 
mitted by the pipe itself, and, taking into account the elasticity of the 
timbering, the hangers, and the pipe (even if the structure was sub- 
stantially rigid), it is evident that a displacement sufficient to break 
the pipe at a point distant some feet from the application of the strain 
causing the displacement of the parts would have been so great as to 
leave some evidence other than the fracture of the steam pipe and the 
pulling out of the hangers. 

It will be seen that, as the hangers were rigid, they could not have 
been pulled out by transmitting the strain, but would have remained 
in the same position after the strain had been relieved by the breaking 
of the pipe. 

It follows, therefore, that no negligence on the part of the company 
has been shown, and the accident would seem to have occurred from 
some unascertainable, and hence unavoidable, violent movement of the 
machinery or pipe (and no suggestion of cause for this can be found 
in the record), or that a sudden pressure of the steam in the pipe in 
question broke the pipe at the weakest point, namely, the point of join- 
ing the flange with the valve, and that no exercise of care (for which 
the railroad company or its agents were responsible) could have 
avoided or anticipated the occurrence. 

[3] The decedent's representative was notified of the proceedings to 
confirm the sale and did not oppose confirmation. He thereby con- 
sented to the subsi.tution of the fund for the boat, and consented to the 
proceeding to limit liability in so far as the release of the boat from 
the lien was accomplished thereby. It has now been suggested, and 
some evidence has been produced to indicate, that the boat in question 
was worth more at the time of the accident and of bringing claim be- 
cause of the accident, than at the time of the sale ; and it must be held 
that, under the statute allowing limitation of liability, the petitioner 
must at the end of the voyage, or if there be no voyage within a rea- 
sonable time, offer the boat as she is. A petitioner may not keep the 



Digitized by 



Google 



648 190 FEDERAL BEPOBTBR 

boat and elect to retain her for his own benefit, rather than to turn 
her over to the court for sale, and after some time, if a claim arises, 
yield up a boat greatly deteriorated in value or even partially de- 
stroyed, in place of what was subject to the claims at the time those 
claims arose. In the present instance the decedent's representative 
brought suit in the state court, and it was not until some 18 months 
after the accident, and after, as has been shown by the testimony, fer- 
ryboats were not so useful to the railroad company (because the open- 
ing of tunnels under the Hudson river had materially diminished the 
use of such boats), that the company surrendered the boat to the 
court for sale. 

Under these circumstances it must be held that the decedent's rep- 
resentative has a right to show that the ferryboat was worth more at 
the time the claim attached, and that the petitioner, in a proceeding to 
limit liability, cannot evade personal liability to the amount of the 
boat's value at that time, by a surrender of the boat at a much later 
time. Acquiescence on the part of the various parties to the sale of the 
boat estopped them from questioning the amount brought at the sale. 
Their appearance and failure to object to the deposit of funds and to 
the call for proof of claims would estop them from opposing the re- 
lease of the petitioners under the limitation statute, and the objection 
that the value of the boat had diminished would have to be seasonably 
taken. In the present case this objection seems to have been raised, 
but the evidence that the boat could have been sold for more than 
she brought at the time of sale is so vague as to be insufficient upon 
which to fix a greater value. 

One of the petitioner's own witnesses testified that in his opinion 
the boat could have been sold for use as a barge (inasmuch as she was 
made of wood and the later ferryboats had steel or iron hulls) for a 
price nearly double what the boat did bring upon the sale. But his 
testimony seems to have been given under the impression that, at the 
time of sale, she ought to have brought just as much for this same pur- 
pose. Inasmuch as she did not sell for more, as the sale seems to have 
been fairly conducted, and as its confirmation was not opposed, this 
estimate of value cannot bind the railroad company and must be held 
to be mere opinion. 

The result, therefore, is that the petitioning company would seem 
to have a right to limit its liability to the fund in question, and that 
the only claimant, namely, the decedent's representative, has not suc- 
ceeded in sustaining the burden of proof in showing any negligence 
from which the company could be held responsible for the decedent's 
injuries. 

[4] But one point remains. It has been urged that the law known 
as the United States employer's liability law (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]) is general in its 
application, and applies to all of the employes of a railroad company 
when engaged in interstate commerce. Hence it is urged that this 
statute has by implication repealed the limitation of liability statute, in 
so far as that may be used to limit claims for personal injury of em- 
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ploy^s when employed on work coming within the provisions of the 
employer's liability law. 

It may be assumed that the transportation of freight and passengers 
by the railroad company from Jersey City across the Hudson river in- 
to New York state is interstate commerce. The employes upon the 
ferryboat were employes of the railroad company, therefore, engaged 
in an occupation within the interstate commerce jurisdiction of the 
Congress and the United States courts (Pedersen v. D. L. & W. Rail- 
road [C. C] 184 Fed. 737), and the law of » 1908 is applicable thereto. 
It is expressly limited to tiie activities of a carrier by railroad. The 
maintenance of a ferry may be within the charter powers of a railroad 
company, and it cannot be said that the voyage is a carriage by rail. 
But the statute does not limit the liability of the carrier to its track 
or train service. It expressly refers to 'defects or negligence in boats, 
wharves, and other equipment, provided they and the injured party 
are engaged in interstate commerce. But, assuming that a right of 
recovery for negligence be given by this act as well as under the 
state statute, the law allowing a limitation of liability in admiralty 
might still apply, and the act of April 22, 1908, be administered in the 
admiralty court. 

The statute allowing a limitation of liability is not inconsistent with 
the letter of the law, and we must look to the intent of Congress in de- 
termining whether it is in any way repealed, therefore, by the em- 
ployer's liability statute, with respect to a claim such as is under con- 
sideration in this case. But the claimant herein filed his claim in this 
action and interposed an answer to the petition, in which he charged 
negligence on the part of the petitioner. He also denied the jurisdic- 
tion of the United States court, after appearing and answering to the 
merits. 

Such a plea should have been raised in bar of the action, if the 
claimant objected to the trial in this court. An answer on the merits 
was a consent to the restriction of liability, as the court certainly had 
jurisdiction in admiralty of the claim, and also had acquired jurisdic- 
tion of the persons and of the subject-matter; that is, the vessel. 
The amendment of 1910 confers jurisdiction in personam (concurrent 
with the state courts) upon the Circuit Court of the United States; 
but this amendment was subsequent to the beginning of this proceed- 
ing and does not affect the right which the court had to proceed upon 
the appearance of the claimant in the proceeding in rem. 

It may well be considered that the Congress in granting a broad 
right in personam implied an intent to repeal any compulsory limita- 
tion of liability in jt particular class of cases, and that the purpose of 
protecting and benefiting employes shows a plain negation of the idea 
of defeating that right by the substitution of a limited right in rem. 

But the waiver by appearance and answer makes it unnecessary to 
now relegate the litigants to another court, and the issue of negligence 
should be disposed of on the merits. 

A repeal of the law allowing limitation of liability (in so far as that 
law related to actions for death occurring through negligence in in- 
terstate commerce) would not carry with it a repeal of the entire law, 
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nor of the jurisdiction of the court to determine '^lainis in admiralty 
if the parties consent to the exercise of admiralty jurisdiction in de- 
termining whether any liability in rem could be diown. 

A denial of jurisdiction, therefore, was not equivalent to a plea that 
the claimant could not be heard in admiralty against his will. 

Hence the far-reaching and serious proposition, that no proceedings 
to limit liability can be invoked even on consent with respect to any 
claim that may be within the jurisdiction of the employer's liability 
law, is not substantiated by examination of the statute; and there 
is no hardship caused by allowing a limitation of liability in the pres- 
ent case. This accident, whether viewed from the standpoint of the 
statute allowing limitation of liability or from the standpoint of the 
employer's liability law of 1908, cannot be considered from the evi- 
dence to have been caused by negligence for which the petitioner is 
liable. Such a question is one of law, and the case could not get to 
the jury, even if it were being conducted under the statutes of April 
22, 1908, and April 5, 1910, and not in admiralty. 

The accident was unfortunate and shows the desirability of some 
compensatory method of adjustment ; but, viewed from the standpoint 
of negligence, no liability can be ascertained. Hence the petition to 
limit the liability of the railroad company must be granted, and they 
may have a decree. Inasmuch, however, as the decedent's representa- 
tive cannot maintain his action further in the state court, but has been 
brought into this proceeding and has not litigated the claim inequi- ' 
tably, the entire circumstances make it. seem proper to decide that no 
costs should be awarded to the petitioner as against him. 



THE3 DANA. 

(District Court, B. D. New York. June 9. 1911.) 

L Shipwng (§ 121*) — Seaworthiness of Vessel— Implied Wabbantt. 

The acceptance of cargo by the master of a lighter without objection 
to the quantity is an Implied representation that the vessel is seaworthy 
for the carriage of such quantity. 

[Ed. Note. — ^For other cases, see Shipping, Cent Dig. § 449; Dec Dig. 
f 121.* 

Implied warranty of seaworthiness, see notes to The Oarib Prince, 15 
0. O. A. 388; Nellson v. Ooal Cement & Supply Co., 60 O. C. A. 179.] 

2. Shipping (§ 121*) — ^Loss of Caboo— Liabilitt of Vessel— Unseawobthi- 
insss. ■ 

A steam lighter under contract to carry a deck load of 173 tons of cop- 
per to be loaded on a steamship, while lying in a slip at Hoboken that 
night waiting to unload, and while her crew were absent* listed and 
dumped a part of her cargo. She could safely carry a deck load of from 
150 to 160 tons, and on preyious occasions a load of 180 to 190 tons had 
caused her to spread and leak. The weather was calm, and under the 
evidence It appeared that the listing was probably caused by the pres- 
ence of water in the vessel, due either to leakage caused by overloading 
or to water siphoning from a tank through faUure to close a cock. Held 
that, in the first case, the vessel was not seaworthy for the voyage, and 

•For other cases see same topic A I nitmbbb In Dec. ft Am. DIge. 1907 to date* ft Rep'r Indesta 
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In the second ehe was not properly cared for by her crew, and In either 
case was liable for the loss. 

TEd. Note. — For other cases, see Shipping, Cent Dig. § 460; Dea Dig. 
I 121.*} 

8. Shipping (8 113*) — Contbaot of Affbxiohtmbnt— Placb of Delivbby. 

A contract by a lighter to carry a cargo from Chrome, N. J., to New 
York, covered its carriage to the Hoboken docks. 

TEd. Note.— For other eases, see 19faipping, Cent Dig. I 427 ; Dec Dig. 
I !!».♦] 

4. Shipping (§ 141*) — Charter— I/iabilitt for Loss of Cargo. 

Under a charter to carry a cargo which provided that the owner should 
provide a seaworthy boat, a further provision exempting him from "ma- 
rine risks'* did not relieye him from liability for cargo which was 
dumped from the deck by the listlAg of the vessel due to excessive or 
uncared for leakage. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. { 497 ; Dec. Dig. 
1 141.*] 

5. Shipping (§ 27*) — Sale om Vessel— Rights of Purchaser— Liens. 

Where, at the sale of a vessel In an action at law, announcement was 
made of a maritime lien claimed against it, the purchaser was charged 
with notice of, and took subject to, such lien if established as a prior 
Uen. 

TKd. Note.— For other cases,' see Shipping, Cent Dig. § 90; Dec. Dig. 
f 27.*] 

In Admiralty. Suit by the United States Metals Refining Com- 
pany against the steamlighter Dana. Decree for libelant 

Wallace, Butler & Brown (Archibald G. Thacher, of counsel), 
for libelant. 

Wray & Callaghan (Stephen Callaghan and Nelson L. Keach, of 
counsel), for claimant 

CHATFIELD, District Judge. The claimant purchased at a sale 
imder judgment the steamlighter Dana, which had previously dumped 
a portion of a deck cargo of copper, upon the night of November 
25th, in the slip between the lower North German Lloyd pier and the 
upper Hamburg American pier, in the Hudson river, at Hoboken, N- 
J. Upqp the afternoon of the night in question, the Dana was moored 
alongside of a large square-sided barge, the Seneca, while waiting to 
load the copper upon the steamer Kaiserin Augusta Victoria, which 
was lying on the other side of the slip. The crew' of the Dana were ul- 
timately produced upon the trial. They testified that they left the 
vessel in good order after their day's work was done, and that all of 
them went ashore. The engineer testifies that the vessel was then free 
from water, and ndt leaking ; that his fires .were banked, and there was 
no steam to work the steam pump, while the deckhands even left the 
vessel to go to a theater in Hoboken, returning in the neighborhood 
of midnight A watchman furnished by a company hiring men for 
that purpose was upon tlie vessel to see that none of the cargo was 
stolen, and that no damage was done, and upon the return of the two 
decl^hands, between midnight and 1 o'clock, this watchman was found 
standing watching the Dana. Her list was such that, according tp 

•For oUier oaMi gee Mine topic & i nuhbbb In Deo. ft Am. Dlge. 1907 to date, ft Rep'r Indexes 
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their testimony, the watchman advised them not to go on board, and 
one deckhand stayed upon the pier, while the other one, who had left 
some money in his berth forward in the Dana, went on board and 
saved the money, but scarcely had time to get back to the dock before 
the Dana listed to starboard, and the greater part of her deck load of 
copper was thrown into the slip between her and the square barge to 
which she was tied. Her lines were broken, and part of the rail car- 
ried away by the copper, which caused marks and gashes in the side 
of the square barge. The loss of the rail and these marks upon the 
side of the square barge were the only indications of any violence or 
contact between the boats. 

The Dana was a round-bottomed craft, with a pointed bow ar- 
ranged for carrying the greater part of her load upon the deck rather 
than in the hold, and forward rather than aft. She thus rocfe higher 
at the bow when unloaded, and the carrying of a deck load balanced 
the weight of her machinery, which was placed well aft. She had just 
previously been repaired and her seams caulked, in so far as they 
showed the necessity of repair when she was light, but not drawn 
out of the water. The testimony indicates that she was able to carry 
a load of some 150 to 160 tons upon lier deck with apparent safety. 
A load of more than that amount set her down by the head sufficiently 
to make her steer with some difficulty, and on previous occasions a 
load of 180 to 190 tons had caused a spreading of the boat, and a 
leaking, which was not apparent when the load was not excessive. 
On the afternoon in question she had brought up a cargo of 173 
long tons upon the deck, while her hold was filled with bundles of 
shingles. The conditions were such in coming up the bay that no 
excessive strain and no resultant damage Can be traced to anything, 
unless to the weight of the deck load itself. A secret or undiscover- 
able leak between the skin of the vessel and the false lining to the 
forecastle is indicated by the testimony of some 'of the witnesses. The 
facility with which bilge water could run back through the limber 
holes, and the possibility that water could collect at the bow in a 
sufficient amount to affect the stability of the vessel, was indicated 
by the testimony of some of the witnesses. • 

The most difficult point in the case has to do with the amount 
of water in the vessel after the load was dumped, because of the 
testimony of the engineer of a Hamburg-American tug, who was 
summoned by the watchman just before the accident, and who arrived 
within a few moments tliereafter upon his tug, having come around 
from a pier to the south of the pier in question. This engineer, who 
sounded the water in the Dana, examined it through the well, and 
testifies that it did not come over the floor beams of the vessel at 
that point. He did not try to use his pump, for he estimated that 
the water was not more than six inches deep in the well, and his 
pump would suck at a depth of eight inches of water. He could 
find nothing on board of the Dana indicating the presence of suf- 
ficient water to affect her equilibrium, nor anything from which he 
could draw an explanation of the accident. Another witness at 
daylight the following morning when the vessel was lightened of a 
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great part of her load, and when she had been untouched so far as 
pumping was concerned for five or six hours, also testifies that there 
was no water in the boat. The engineer of the Dana testifies that he 
found 10 inches of water when he returned that day. Winslow, 
a witness for the libelant, but in the employment of the North 
German Lloyd Line, who arrived at the scene shortly before the tug, 
and who found the cargo already dumped, testifies that he saw and 
measured seven inches of water in the hold at the same point at 
which the Hamburg-American's engineer shortly thereafter found 
not enough to pump. The captain of the Dana, however, testifies 
that the engineer measured the water in the well, and found 22 inches 
when he arrived in the morning. No pumping had been done in the 
meantime, and it must be held that the amount of water estimated 
by this witness could not have been present during the night before, 
unless it had not yet distributed itself aft for some time after the 
accident, and thus did not disclose signs of its presence when the 
engineer of the Hamburg tug came on board. This testimony in- 
dicates the difficulty as to the whole case. The libelant claims that 
the boat was unseaworthy, in that it was not fit to carry the cargo 
which its* captain undertook to take from Chrome, N. J., to the dock 
in question. 

[1] It appears that the load was furnished by the libelant, and 
that the quantity offered was also determined by the libelant's agent, 
while the captain of the vessel only supervised, in a general way, 
the placing of the cargo, and indicated the quantity which he would 
undertake to carry. Here, again, the master's actions were of a 
negligent character. He did not refuse or object to carry the amount 
offered, nor did he object to the way in which the load was placed 
upon his vessel. So it must be assumed that he undertook the 
voyage with the cargo in the condition in which it was put upon 
his vessel, and therefore that the vessel was held out to be seaworthy, 
to the extent of being able to undertake what her master undertook 
to do with her. The Oneida, 128 Fed. 687, 63 C. C. A. 239, citing 
The Southwark, 191 U. S. 1, 24 Sup. Ct. 1, 48 L. Ed. 65. The 
libelant also claims that unseaworthiness was shown by her making 
water while lying at the pier in question, as indicated by the water 
which the witnesses above referred to say they found in her after 
the load had been dumped. The allegation of unseaworthiness has 
been contradicted as has also the charge of leaking, and upon all 
of the testimony it would seem than even if the vessel were cranky, 
so that she steered badly with such a load, or that she might have 
difficulty in rough weather, nothing occurred upon this trip from 
which such defects might be held a violation of the implied warranty 
of seaworthiness. 

[2] The whole case comes down to the charge that with the 
amount of copper which she attempted to carry her seams were 
opened, or the vessel strained or spread sufficiently to allow leakage 
enough to destroy the equilibrium when resting in the slip, with a 
deck load of the sort in question. The claimant has attempted to 
show that the swells of passing vessels and the conditions of weather 
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were such that the accident might have been caused by a wash or 
rough water within the slip. The velocity of the wind, general 
conditions of weather, the locality when considered in connection with 
the direction of wind shown, and the failure to indicate any un- 
usual effect of passing vessels utterly deprive the claimant of any 
defense on such grounds, other than the general burden which rests 
upon the libelant to show that the accident occurred from the pres- 
ence of water within the vessel. 

There is also no evidence to indicate that the lighter and the Seneca 
came in contact or that the barge rested upon the lighter, so as t6 
bear down the starboard side of the lighter sufficiently to do it any 
injury. On the contrary, the testimony would show that the vessels 
were properly moored and rested quietly, but that, when the deck- 
hands returned, the lighter had already listed toward the barge,, 
and was straining the lines thereto. 

The libelant has also offered some testimony as to two water- 
tanks so placed upon the vessel that the pipe leading to the boilers^ 
and shut off by the stop-cock between these two tanks, could be 
affected by the operation of this connecting pipe as a siphon, if the 
stop-cock were left open. The general position of these tanks, the 
amount of water which they contained, and the fact that, even if 
the stop-cock was open next, morning, the weight of water would 
not by itself cause a dangerous list, do not indicate such carelessness 
because of the condition of this stop-cock as to entirely explain the 
accident. But the slight additional list from this source may have 
aided in producing the condition of danger, and for this the boat 
must be charged. 

We are reduced, therefore, in the absence of any suggestion that 
the load shifted, or that the balance of the boat was disturbed by 
anything except the water inside the hold, to a consideration as to 
whether the libelant has proven his case by showing that the accident 
occurred from leakage, and that the leakage occurred from the 
spreading of the vessel and the opening of seams through the carrying 
of such a load. The water in the vessel, whether much or little 
in quantity, would quickly respond to the decided change in level 
caused by the dumping of the deck load. But the lightening of the 
load forward should have caused a flow of water toward the stem, 
where the weight of the engines was constant, and, if on the fol- 
lowing morning more water had shown in the stern than was noticed 
at midnight, it would logically follow that the water which during 
the early part of the night had caused the boat to list when heavily 
loaded at the bow had gradually run toward the stern and dis- 
tributed itself so as not to affect the equilibrium. In fact, the tes- 
timony as to a hidden and secret leak indicated that the water from 
this leak came in near the bow, and the testimony of the witness 
Tuttle to the effect that 22 inches of water was present in the 
engine room at 8 o'clock goes to show that a considerable quantity 
of water was in the bow of the boat up to the time when the load 
was dumped. Assuming that the list was caused by the presence 
of water either accumulating from leakage or from siphoning from 
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^Jie tank, the conclilision necessarily follows that liie claimants were 
negligent in providing for the care of their boat. And if the accident 
happened because the boat was so unstable or so weak that the deck 
load of itself caused a twisting or bending of the entire frame out 
of equilibrium, so as to gradually cause a list, again, the owners 
should be held responsible, for such a boat could not be considered 
seaworthy, and the testimony as to previous cargoes would indicate 
that they had had sufficient notice of such defect. 

[8] The claimants have interposed an additional defense, the con- 
tract under which the boat was carrying the particular cargo, which 
provided that copper pigs should be carried from Chrome, N. J., to 
New York. It is urged that, inasmuch as this was a cargo to Hoboken, 
it was not within the contract, and that, therefore, the general pro- 
visions applicable to a common carrier would cover the situation. 
But there is no reason to hold that the contract in question was 
not intended to and did not cover a voyage to the Hoboken docks 
as well as to docks in Manhattan or Brooklyn. The charter, how- 
ever, did provide that the carrier should not be responsible for 
"marine risks," but should provide only "seaworthy boats," and 
should bear all expenses caused by "unseaworthy craft." 

It is urged that under this contract the owners of the boat were 
neither common carriers nor bound under the language of the par- 
ticular charter.. While it would seem that a charter of this nature 
for the performance of a particular service, and providing by its 
terms for particular conditions, would have to be viewed by those 
provisions, and that the parties thereto should not depend upon the 
general obligations of a common carrier, where the particular con- 
tract took 3ie place of a common carrier's liability, nevertheless, 
aside from the language of this particular charter, the obligation 
of the owner seems to be no different from that of a common carrier 
in providing a seaworthy boat. 

[4] As to the claim that the words "marine risk" are not equiva- 
lent to "perils of the sea," and that they absolve the carrier from 
responsibility for such an accident as the damping of cargo because 
of excessive or uncared-for leakage, an examination of the author- 
ities and a consideration of the dangers and accidents at sea, usually 
considered as perils of the sea, show that such an exception cannot in- 
clude the effects of ordinary leakage, when allowed to cause danger by 
the neglect of watchmen, when the vessel is lying at a dock, nor do 
these words cover such a case as the unusual weakness or crankiness 
of a vessel, when furnished as seaworthy for carrying a special cargo. 

[5] As to the defense that the sale of the boat to the present 
claimant was made in such a way that he became an innocent pur- 
chaser for value, without notice of the maritime lien claimed be- 
cause of the loss of this cargo of copper, it need only be said that 
the sale seems to have been properly conducted, and was in an 
action at law rather than in admiralty, that the claim for the loss 
of tliis cargo was made known at the time of the sale, and a pur- 
chaser signing the terms of sale must be held to have assumed the 
obligation of any lien which would have been called to his attention 
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if he had made inquiry or paid attention to the sale, further, il\t 
purchaser is shown to have been either within hearing distance or 
actually present at the time that the announcement of this lien was 
made, and must be held either to have heard it at the time, or to 
have disregarded what he should have paid attention to, even if it be 
not considered that he purposely avoided listening to what might 
be said. 
The libelant may have a decree, with costs^ 



E. J. DARNELL, INC., T. ILLINOIS CENT. R. 00. et aL 

(Circuit Oourt, W. D. Tennessee, W. D. June 23, 191L) 

X Commerce (§ 92*) — Excessive Charges by Interstate Carrier— Action 
• FOR Damages— Jurisdiction. 

Jurisdiction of a claim for damages against an interstate carrier be> 
cause of excessive rates charged and collected by it from tlie claimant 
is expressly limited by Interstate Commerce Act Feb. 4, 1887, c. 104, | 
9, 24 Stat 382 (U. S. Comp. St 1901, p. 3159), to the Interstate Com- 
merce Commission or a District or Circuit Court of the United States, 
and the provision of section 16 of the act, as amended by Act June 18. 
1910, c 309, S 13, 36>€tat 554, extending such jurisdiction to the state 
courts, applies, by its terms, only to claims which have been previously 
determined by the commission, and on which it has made awards which 
have not been complied with. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. | 92.*] 

2. Removal of Causes (| 10*) — Jurisdiction Acquired bt Removai/— Jn- 
bisdiction of State Court. 

A federal court cannot acquire jurisdiction by removal proceedings 
of a cause of which the state court was without jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. i 28; 
Dec. Dig. § 10.*] 

At lyaw.' Action by R. J. Darnell, Incorporated, against the Illinois 
Central Railroad Company and the Yazoo & Mississippi Valley Rail- 
road Company. On demurrer to declaration. Demurrer sustained. 

Percy & Hughes, for plaintiff. 

Chas. N. Burch, H. D. Minor, and Lamar Ross, for defendants. 

McCALL, District Judge. This case is before me upon a demurrer 
to the declaration. 

At the very threshold and independent of any of the grounds as- 
signed in the demurrer, a question of the jurisdiction of this court 
over the subject-matter of the litigation arises, owing to the circum- 
stances under which the case has been brought here. Upon this juris- 
dictional question depends the authority of this court to make any 
valid order herein, affecting the rights or interest of either party to 
the litigation, and must be disposed of "in limine." 

This suit was brought in the circuit court of Shelby county, Tenn., 
by R. J. Darnell, Incorporated, against the Illinois Central and the 
Yazoo & Mississippi Valley Railroad Companies to recover the differ- 
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ence between a freight rate of 10 cents per 100 pounds and 12 cents 
per 100 pounds on 35,424,949 pounds of lumber shipped from Memphis 
to New Orleans, amounting to $7,084.89, which was charged by the 
defendants and paid to them by the plaintiff. 

The first count in the declaration alleges that the rate of 12 cents 
per 100 pounds charged and collected by the railroad companies was 
excessive and unlawful to the extent of 2» cents per 100 pounds. The 
second count alleges that on January 1, 1908, in the case of J. W. 
Thompson Lumber Company and others against the Illinois Central 
and the Yazoo & Mississippi Valley Railway Companies, then pending 
before the Interstate Commerce Commission, an order was made and 
entered by the commission, directing the railroad companies to de- 
sist from enforcing a rate of 12 cents per 100 pounds on hardwood 
lumber in car load lots from Memphis to New (Drleans, and fixed the 
rate at 10 cents per 100 pounds. In obedience to this order, the rail- 
way companies made a rate of 10 cents per 100 pounds on hardwood 
lumber in car load lots from Memphis to New Orleans, effective 
August 1, 1908. The plaintiff herein was not a party to the pro- 
ceedings before the Interstate Commerce Commission, but was a 
large manufacturer and shipper of hardwood lumber, located at Mem- 
phis, Tenn., and shipped large quantities of such lumber over said 
railroads from Memphis to New Orleans. On the 22d day of Febru- 
ary, 1911, plaintiff brought this suit against the defendant, as has been 
stated, in the circuit court of Shelby county, Tenn., which was subse- 
quently removed to this court on the petition of defendants upon the 
ground of diversity of citizenship; the necessary jurisdictional amount 
appearing. 

[1] The wrongs of which complaint is made arise out of interstate 
shipments of lumber, and must be considered under thfe provisions of 
the act of Congress to regulate commerce. 24 U. S. St. L. c. 104, p. 
379. It is provided by section 9 of said act : 

"That any person or persons claiming to be damaged by any common car- 
rier subject to tbe provisions of this act may either make complaint to the 
commission as hereinafter provided for, or may bring suit in his or their 
own behalf for the recovery of the damages for wliich such common carrier 
may be liable under the provisions of this act, in any District or Circuit 
Court of the United States of competent jurisdiction; but such person or 
persons shall not have the right to pursue both of said remedies and must 
in each case elect which one of the two methods of procedure herein provid- 
ed for he or they wUl adopt" 

It appears from this section that, had this suit been originally 
brought in this court, no question could have arisen as to the jurisdic- 
tion of the court to hear and determine the questions now raised by 
the demurrer. The case, however, is here upon a removal ; it having 
been brought in the state circuit court. Under such circumstance, 
this court has only such jurisdiction as the state court had, and, if 
that court was without jurisdiction to entertain the case, so also is 
this one. The interstate commerce act, as amended June 18, 1910, 
confers, jurisdiction on state courts to hear and determine certain cases 
arising under the act. Section 16 is as follows: 
190 F.— 42 
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"That if, after hearing on a complaint made as provided In section thir- 
teen of this act, the commission shall, determine that any party complainant 
Is entitled to an award of damages under the provisions of this act for a 
violation thereof, the commission shall make an order directing the carrier 
to pay to the complainant the sum to which he is entitled on or before a 
day named. • ♦ • If a carrier does not comply with an order for the 
payment of money within the time limit of such order, the complainant, or 
any person for whose benefit such order was made, may file In the Circuit 
Court of the United States for the district In which he resides or in which 
Is located the principal operating office of the carrier, or through which the 
road of the carrier runs, or in any state court of general jurisdiction having 
Jurisdiction of the parties, a petition setting forth brledy the causes for 
which he claims damages, and the order of the commission In the premises.** 
36 U. S. St L. c. 809, p. 654. 

The declaration herein does not disclose such a state of facts as is 
made necessary by section 16 to confer jurisdiction upon the state 
courts. The commission has not determined that the plaintiff is enti- 
tled to an award of damages under the provisions of the act for a 
violation thereof, nor has the commission made an order directing the 
defendants to pay the plaintiif any sum as an award on or before a 
day named. This must have been done, and, in addition, the carrier 
mu5t have failed to comply with such order before the state court 
would be open to the plaintiff for the institution of this suit therein. 
As we have just seen, section 9 of the commerce act gives the right 
of action to recover damages for which common carriers may be lia- 
ble, arising under the provisions of said act, either before the commis- 
sion, or **in any District or Circuit Court of the United States of com- 
petent jurisdiction." The forum in which suits of this character can 
be brought is specified in the act and limited to the Commerce Com- 
mission and the United States courts, and I know of no rule of con- 
struction thatxwill permit the extension of this right so as to confer 
jurisdiction upon the state courts to entertain such case. 

[2] The state court not having jurisdiction, does the removal of 
the case here confer jurisdiction on this court ? "A federal court can- 
not acquire jurisdiction by removal proceedings, of which the state 
courts had no jurisdiction. It was so held where an action was brought 
in a state court upon a cause of action of which the federal courts had 
exclusive jurisdiction, namely, to recover overcharges under the in- 
terstate commerce law ; where it was instituted in what was supposed 
to be a state court, but in one which the Supreme Court of the state 
subsequently held had no legal existence ; and this was said to be the 
case where the state court had a limited jurisdiction, and the suit 
sought to be removed was not within the same." Foster's Federal 
Practice, p. 1482. See, also, Auracher v. Omaha & St. L. R. R. Co. 
(C. C.) 102 Fed. 1; Sheldon v. Wabash R. R. Co. (C. C.) 105 Fefl. 
785. I do not think that the jurisdiction of the court as respects the 
subject-matter of a litigation, and such as is here under consideration, 
is of a character that can be waived by the parties. Morris v. Gil- 
mer, 129 U. S. 315, 9 Sup. Ct. 289, 32 L. Ed. 690; Bates' Federal 
Practice, 1029. 

I am not sure that the question of the jurisdiction of the state cir- 
cuit court is raised by the demurrer, although the attention of the 
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court IS called to It in the brief of counsel for the defendants, yet it 
is the duty of the court, on its own initiative, if not otherwise pre- 
sented, to determine the question of jurisdiction in each case coming 
before it. "This question llie court is bound to ask and answer for 
itself, even when not otherwise suggested, and without respect to the 
relation of the parties to it" M. C. & L. M. Railway Co. v. Swan, 
111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462; C, B. & Q. Ry. Co. v. 
Willard, Adm'r, 220 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 521. While 
I am of the opinion that this court is without jurisdiction upon the 
grounds and for the reasons stated, yet, in view of the importance at- 
tached to this litigation by counsel, I feel that the other questions 
raised by the demurrer should be disposed of, so that, if the court is 
in error in its conclusion herein stated, it may also go up upon the 
other diiferent questions raised by the demurrer, if the case should be 
appealed. 

The first, second, and third causes of demurrer are in my judgment 
ruled by the cases of Texas & Pacific R. R. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 436, 27 Sup. Ct. 350, 51 L. Ed. 553 : Southern Railway 
V. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 1124, and these 
causes of demurrer are therefore sustained. The fourth ground of 
demurrer is overruled. An order will be entered in accordance with 
the views set forth, and the case dismissed for want of jurisdiction* 
Twenty days are allowed plaintiff to amend, if he be so advised. 



DARNELIr-TAENZER LUMBER GO. et al. T. SOUTHERN PAOw CO. et aL 

(Circuit Court, W. 0. Tennessee, W. D. August 17, 1911.) 

No. 4,068. 

1. CoMinnscE (J 95*) — ^Excessive Chaboes by Interstate Cabbie»— Acnow 
HOB Damages. 

Tbe Interstate commerce act (Act Felb. 4, 1887, c. 104, ff 14, 16, 24 Stat 
884 [U. S. Oomp. St. 1901, pp. 8164, 31651), as amended by Act June 29» 
1906, c. 3591, II 3, 5, 34 Stat. 589, 590 (U. S. Comp. St Supp. 1909, pp. 
1157, 1159), provide tiiat the Interstate Commerce Commission shall make 
a report in writing In respect to its investigation into the reasonableness 
of rates, and that ^n case damages are awarded such report shall in- 
clude tbe findings of fact on which the award is made." They authorize 
tbe commission on a determination that a party complainant is entitled 
to an award of damages against a carrier because of the charge and 
collection of excessive rates In violation of the act to make an order di- 
recting the payment of such damages on or before a day named, and pro- 
vide that on a failure to comply with such order, tbe complainant for 
whose benefit it is made may file a petition in a Circuit Court ''setting 
forth briefly tbe causes for which be claims damages and the order o^ 
tbe commission in tbe premises*'; that "such suit shall proceed in all 
respects like other suits for damages, except that on the trial of such 
suit tbe findings and order of tbe commission shall be prima facie evidence 
of the facts therein stated.*' Held, that such provisions do not make the 
order prima facie evidence in such suit of the liability of the carrier, 
but only of tbe t&ctB stated in tbe order and findings, and that it was 

•For othar caMi ■•• lame topic ft I numbjcb In Dec. ft Am. Digi. 1907 to daU, ft Rep'r lAdexo» 



Digitized by 



Google 



660 , 190 FBDBRAL REPORTBB 

tile province of the court to determine whether such facts sustained the 
order. 

[Ed. Note. — For other cases, see CJommerce, Dec. Dig. | 95.*J . 
2. CoMMEBCB (J 95*) — Excessive Ghabgbs by Interstate Gabbier— Recovery 
OF Damages— Award by Interstate Gomkbbcb Commission. 

An order of the Interstate Commerce Commission awarding damag^ 
to a complainant against railroad companies is not sustained by find- 
ings that the carriers charged a rate on lumber shipped by the complain- 
ant which was excessive and unreasonable to the extent of the damages 
awarded, where it is also found that the complainant added the increased 
freight to the price of the lumber and the same was paid hy the con- 
sumer, and it is not found that the freight was in fact paid by the com- 
plainant, or that it in any way suffered actual damage from the excessive 
rate. 

[Ed. Note. — ^For other cases, see Commerce, Dec. Dig. § 95.*] 

At Law. Action by the Damell-Taenzer Lumber Company and 
others against the Southern Pacific Company and others. On demur- 
rer to the declaration. Demurrer sustained. 

Percy & Hughes, for plaintiffs. 

Chas. N. Burch, H. Dent Minor, Lamar Ross, F. C. Dillard, Robt. 
Dunlap, Sam. P. Walker, and J. W. Canada, for defendants. 

McCALL, District Judge. This case is before the court upon a de- 
murrer to the declaration. 

It is alleged in the declaration that on June 2, 1908, the Interstate 
Commerce Commission filed its report in the case then pending before 
it of "Geo. D. Burgess et al. v. Transcontinental Freight Bureau et al.. 
No. 1138, 19 Interst. Com. Comm. R. 611," adjudging that a rate of 
85 cents per 100 pounds on hardwood lumber from all points west of 
Chicago and the Mississippi river, including Chicago, Memphis, and 
other points mentioned in the declaration, to Pacific Coast terminals, 
was excessive and unreasonable, and had been so from January 8, 
1904, the date of the advance. Thereupon the commission caused an 
order to be entered directing the carriers who were parties to this ex- 
cessive and unreasonable tariff to put in force a tariff rate not to ex- 
ceed 75 cents per 100 pounds from such points of origin to such points 
of destination. This order of the commission has been complied with. 

It is alleged that said commission further found that the defendants 
should make reparation to the plaintiffs of all sums collected from 
them in excess of 75 cents per 100 pounds between the date of June 
8, 1907, and August 1, 1908, and the case was "retained for further 
proceedings in the matter of reparation." And thereafter, on the 10th 
day of October, 1910, the commission filed a report and an order fix- 
ing the amount of the reparation for each of the plaintiffs against cer- 
tain of the defendants therein, all of which said several shipments, 
as so reported, it is alleged were actually made, and said illegal sums 
actually collected by the said several defendants, each of whom is 
jointly and severally liable for the amount as reported by the commis- 
sion. Then follows the amount of the award to each of the plaintiffs 
and against one or more of the defendants, and an order to pay the 
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same. It is then averred that said sums have not been paid to the 
plaintiflFs, and are due and owing to them, respectively, with interest. 
The following appears in the declaration: 'Trofert is here made 
of a certified copy of said report/' At the hearing some uncertainty 
seemed to exist as to just what report was referred to by this clause, 
and it was then agreed and understood that it should be treated as 
making the report and order of the commission made June 2, 1908, 
and the report and order made October 10, 1910, a part of the declara- 
tion, and I have so considered them. 

[1] There are seven grounds of demurrer assigned, but all of 
them, I think, are in effect included within the first, which is that "the 
declaration fails to state any cause of action," and I shall consider and 
dispose of the case as if it were the only ground of demurrer assigned, 
treating the other grounds assigned for whatever they may be worth 
in more specifically stating why in the opinion of the pleader no cause 
of action is alleged in the declaration. This is a statutory action, and 
the sujBSciency of the declaration upon demurrer must be determined 
by the act of Congress to regulate commerce, as amended, under which 
it is brought, and, if the court should be of opinion that no cause of 
action is stated in the declaration, when measured by the requirements 
of that act, then the demurrer should be sustained. An investigation 
has been made by the Interstate Commerce Commission as authorized 
by the thirteenth section of said act. Under the fourteenth and fif- 
teenth sections of said act the commission has found and reported that 
the tariff rate of 85 cents per 100 pounds on hardwood lumber from 
the points hereinbefore stated to the Pacific Coast terminals was exces- 
sive and unreasonable to the extent of 10 cents on the 100 pounds, 
and ordered its reduction. It also awarded reparation to the plaintififs 
in this case, and directed the defendants herein to pay the same on 
or before a day certain. This the defendants failed to do, and under 
the sixteenth section of said act they have brought this suit to recover 
said awards. 

Section 14 of said act provides, among other things, that, when an 
investigation has been made by the commission, it shall state its con- 
clusions, together with its decision, order, or requirement in the prem- 
ises, "and in case damages are awarded such report shall include the 
findings of fact on which the award is made." Section 16 of said act 
provides, among other things, that, if the carrier does not comply with 
the order K)f the commission for the payment of money within the 
time limit in such order, the person for whose benefit such order was 
made may sue the carrier in the Circuit Court of the United States, 
setting forth briefly in his petition the causes for which he claims dam- 
ages and the order of the commission in the premises, and "such suit 
in the Circuit Court of the United States shall proceed in all respects 
like other civil suits for damages, except that on the trial of such suit 
the finding and order of the commission shall be prima facie evidence 
of the facts therein stated." 

From the facts before it the commission concluded that the plain- 
tiffs here are entitled to damages, and it awarded them, and by its 
order directed these defendants to pay them, and it is so alleged in 
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the declaration. If the conclusions or orders of the commission were 
by the act made prima facie evidence of the liability of the defendant, 
then the declaration is sufficient. But such does not seem to be the 
case. The act provides that the report of the commission shall include 
the findings of fact only in cases in which awards for damages are. 
made and that such findings of fact and orders of the commission shall 
be prima facie evidence of the facts therein stated upon the triad of a 
siiit in the United States Circuit Court brought to recover such award- 
ed damages. "The act does not make the mere legal opinions, argu- 
ments or reasons of the commission prima facie evidence or evidence 
of any kind in any judicial proceedings." Western New York Ry. v. 
Penn. Refining Co., 137 Fed. 350, 70 C. C. A. 23. Nor does the award- 
ing of reparation necessarily follow a finding by the commission that 
a rate is excessive and unreasonable, and as a consequence orders its 
reduction. Farmers* Warehouse Co. v. L. & N. Ry. Co., 12 Interst 
Com. Comm. R. 520; Anadarko Cotton Oil Co. v. A. T. & S. F. R. 
Co., 20 I. C. C. Rep. 43. 

It is true that the word "order" is not used in the excerpt just quoted 
from 137 Fed., 70 C. C. A., yet I think a proper construction of the 
terms "legal opinions, arguments or reasons of the commission," em- 
ployed by the court, when takeo in connection with the act of Con- 
gress under consideration, is that the orders of .the commission like- 
wise are not prima facie evidence on the question of liability in a ju- 
dicial proceeding. This must be so for two reasons: First. If the 
Congress intended that the order making the award should be taken 
as prima facie evidence of the liability of the carrier, then it would 
seem that it did a useless thing in requiring the commission by the 
terms of the act to make findings of facts in cases wherein awards for 
damages are allowed. The courts cannot presume that the Congress 
by legislation requires the citizen or official to do useless things. Sec- 
ond. If the order of the commission making an award is given the 
force of a probative fact, and taken as prima facie evidence of the lia- 
bilitv of the carrier, then (as in the case before the court) a condition 
mignt arise where, in the opinion of the court, the order of the com- 
mission is not warranted by any facts found and reported by it upon 
which it is presumed the order of award is predicated, and the court 
would be unable to pronounce judgment for the plaintiff, even if no 
defense was interposed. In such a case the court would be at a loss 
to know whether it should be controlled by the facts repotted or the 
order made by the commission in pronouncing its judgment. 

In providing in section 16 of the act to regulate commerce that in 
suits of this character the party aggrieved shall file his petition setting 
forth the causes for which he claims damages, and the order of the 
commission in the premises, and that on trial of the case the findings 
of fact and the order of the commission shall be prima facie evidence 
of the facts therein stated. Congress intended to provide a method 
for getting before the court the exact facts found by the commission 
and also the order made by the commission based upon such facts 
so found, to the end that the court might upon the face of the dec- 
laration or petition adjudge whether or not the order made by the 
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commission was sustained by the facts reported. If the court so 
found, then the petitioner would be entitled to a verdict and judg- 
ment, unless the carrier, upon proper pleadings filed and evidence in- 
troduced before the court, met and overcame this presumption against 
him. In this, as in other character of suits, each case must be decided 
upon its own facts, and, since parties to a suit at law cannot be denied 
the right of trial by jury, Congress, doubtless to save sections 14 and 
15 from constitutional objection, wisely provided that the commis- 
sion should in cases of award include within its report the findings 
of fact, and makes this finding of fact in suits brought to recover such 
awards, as provided for in section 16 of the act, prima facie evidence 
of the correctness of the action of the commission in awarding repara- 
tion. My conclusion is that any order of award, conclusion, opinion, 
or argument of the commission must be eliminated in determining the 
sufficiency of the declaration. It is only facts found by the commis- 
sion and alleged in the declaration that can be considered in deciding 
whether or not a cause of action is stated. 

[2] Now, what are the facts alleged in the declaration as causes, 
fof which damages are claimed, including the reports made by the 
commission, and which are made a part of the declaration? In the 
report made by the commission June 2, 1908, in so far as I am able to 
discern, the facts found are as follows: 

"That on January 8, 1904, the freight rate on hardwood timber shipped to 
the Pacific Coast terminals from all points west of Chicago and the Missis- 
sippi river, ln<fliiding Chicago and Memphis, and certain other points, was 
increased from 75 to 86 cents per 100 pounds; that this rate was excessive 
to the extent of 10 cents on the 100 pounds; that hardwo6d lumber has 
moved to the Pacific Coast in larger quantities since the rate was advanced 
in 1904 than it did previously. The use of hardwood upon the Pacific Coast 
has very much increased. Importations from foreign countries have been 
greater and shipments from the East have also grown. The amount of lum- 
ber sent west from these points of origin Is Insignificant in comparison with 
the total amount handled, and the price is but little influenced by the mar- 
ket upon the Pacific Coast. The dealer In Wisconsin or at Memphis has 
charged substantially the same price whether his sales were in the East or 
for export and for shipment to California, and this means, of course, that 
the advance In the freight rate has been added to the price paid by the 
consumer." 

It appears from the report that the defendants insisted before the 
commission, as here, that these facts did not entitle plaintiffs to an 
award of damages, but under the word "damage," as defined by the 
commission, it was of the opinion that damages should be awarded 
and so ordered and fixed the measure of damages to be the difference 
between a 75 and 85 cent rate, and limited it to shipments made be- 
tween the dates of June 8, .1907, and August 1, 1908, with interest. 
The supplemental report of the commission, filed October 12, 1910, 
contained no additional finding of facts other than the amounts of the 
awards authorized under its former report filed June 2, 1908. 

The declaration does not aver that the plaintiffs paid this ex- 
cessive and unreasonable rate, nor that either of them was damaged 
thereby. It avers that the commission found that the defendants 
should make reparation to them of all sums collected from them in 
excess of 75 cents per 100 pounds between June 8, 1907, and Au- 
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gust 1, 1908, without alleging that in point of fact the defendants 
had collected any sum from them whatever. It is also averred that 
the commission found the amounts stated in the declaration to be 
due the plaintiifs and that said alleged sums were collected by the 
defendants. The commission in its report does not state directly or 
indirectly that it finds as a fact that either one, any, or all of the 
plamtiffs paid any part of the excessive rate, but it does report as 
a fact that the dealers (meaning the plaintiffs) added the increased 
freight rate to the price of their lumber, and that it was paid by the 
consumer. The record shows that the reparation awarded by the 
commission was the amount of the difference between the rate actual- 
ly paid and the rate of 75 cents, the rate found to be reasonable. 

Upon what principle of law it can be said that these plaintiffs are 
entitled to recover this award, unless they actually paid all or a part 
of the excessive rate, I am at a loss to know. They do not allege 
that they paid it, nor did the commission so find as a fact. The 
grounds upon which the awards seemed to have been made are that 
the defendants had collected an unreasonable amount for hauling 
lumber to California from Mississippi river points, and they should 
not be permitted to retain it, that complainants were entitled to a 
reasonable rate for such transportation, and that because the defend- 
ants maintained an excess freight rate the complainants were thereby 
deprived of a legal right, and the value of such legal right was the 
difference between a reasonable and an unreasonable freight rate, al- 
though the commission fail to find, as a fact, nor does the declaration 
aver, that the plaintiff paid it or that they are damaged thereby. 

In Nicola, etc., v. L. & N. R. R. Co., 14 Interst. Com. tomm. R. 
208, the commission says : 

"The commission is confined In the making of award for reparation to 
the injury or damages sustained by those who are the real and suhstantlal 
parties at interest in the transaction in which said transportation chflrges 
have been made. The reparation is due to the person who has been required 
to pay the excess charge as the price of transportation. It follows that we 
must in making the order for reparation in this case upon proper proof of • 
the Bhinments make such order in favor of those who paid the charges as 
freight charges or on whose account the same were paid and who were the 
true owners of the property transported during the period of transportation." 

I think that it should be averred in the declaration or shown by the 
report of the commission that it found the facts to be that the plain- 
tiffs paid this excessive and unreasonable rate and that they were 
damaged thereby, or they should aver such a state of facts as would 
show that they were damaged because of such unreasonable rate or 
that they are the owners of the claim by proper assignment from the 
parties who did pay it and are entitled to recover therefor. 

I do not think the declaration contains such averments in terms 
nor in substance, nor the equivalent thereof, and I therefore sustain 
the demurrer, and dismiss the suit. Plaintiffs may have 15 days to 
amend their declaration, if they be so advised. An order will be en- 
tered accordingly. 
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HUNTER T. BAKER MOTOR VEHICI/B CO. et at 
(Circuit Court, N. D. New York. September 22, 1911.) 

1. COBPOBATIONS (| 685*)— POWSBS AUD LT A BTT.TTIES— O WNEBSHIP OB CONTBOL 

OF OTHEB COBPOBATIONS. 

Willie tbe fact that the stockholders of two corporations, or the greater 
part thereof, are the same persons, does not operate to destroy the legal 
identity of either, nor the fact that one corporation exercises a controlling 
influence over the other, through stock ownership or the identity of stock- 
holders, operate to make either the agent of the other, or to merge the 
two into one, yet the legal fiction of distinct corporate existence in such 
cases will be disregarded, when necessary to drcumvent fraud, or where 
one corporation is so organized and controlled, and its affairs are so con- 
ducted, as to make it merely an Instrumentality or adjunct of the other. 
[Ed. Note. — For other cases, see Corporations, Dec Dig. { 585.* 
Acquisition by corporation of stock of another corporation, see note 
to Aniglo-American Land M. & A. Co. v. Lombard, 68 C. C. A. 120.] 

2. COBPOBATIONS (f 484*) — ^Assumption of Debts of Anotheb Cobpobation— 

LlABILITT. 

A complaint alleged that defendant corporation owned and control- 
led another corporation, which was organized solely for the purpose of 
handling goods made by defendant, and which became Indebted to plain- 
tiff ; that defendant caused it to transfer its assets, which were in excess 
of Its liabilities, to a third corporation, organized for the same purpose, 
and also owned and controlled by defendant, for no other consideration 
than an agreement to pay the debts of the transferring corporation, which 
it did, with the exception of plaintiff's; that plaintiff did not assent to 
such transfer, but brought suit against his debtor, pending which the 
last corporation became bankrupt; that thereupon defendant executed 
a bond conditioned for the payment of such sum as plaintiff might be 
entitled in law to receive out of the amount received by the receiver in 
bankruptcy, on the giving of which bond defendant received the bank- 
rupt's assets; that plaintiff afterward recovered Judgment in his suit 
Eeldf that such complaint stated a cause of action on the bond; plain- 
tiff being entitled, on the facts alleged, either to a lien on the assets of 
the bankrupt for the entire amount of his claim, or to share with its 
other creditors, a matter to be determined on the trial. 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. { 484.*] 

At Law. Action by Louis R. Hunter against the Baker Motor Ve- 
hicle Company and the American Bonding Company of Baltimore. 
On demurrer to complaint on the ground that it fails to state facts 
constituting a cause of action. Overruled. 

Elisha B. Powell (Robert B. Knowles, of counsel), for plaintiff. 
Willard P. Jessup, for defendants. 

RAY, District Judge. The demurrer of the defendants alleges that 
the facts stated in the complaint are insufficient to constitute a cause 
of action. The rule is invoked that a demurrer admits facts alleged, 
but not conclusions. The complaint alleges : 

(1) That the defendant the Baker Motor Vehicle Company is a 
corporation organized and existing under the laws of the state of Ohio. 

(2) The defendant American Bonding Company of Baltimore is 
a Maryland corporation. 

•For other cases see same topic ft 9 nttiabxb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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(3) The Baker Motor Vehicle Company of New York, the bank- 
rupt corporation referred to therein and herein, is a New York cor- 
poration. 

(4) The C. B. Rice Company was and is a New York corporation. 

(5) Said C. B. Rice Company was organized by said the Baker Mo- 
tor Vehicle Company, of Ohio, (called "Ohio Company" for brevity), 
for the purpose of selling in New York City and vicinity electric ve- 
hicles and parts thereof manufactured by said Ohio corporation, and 
a majority of its stock was owned and controlled by said Ohio cor- 
poration, which managed, controlled, and directed all the business and 
corporate aifairs of said C. B. Rice Company, and the minutes of the 
corporate meetings of the Rice Company (so called for brevity) were 
submitted to and approved by the said Ohio Company before they 
became operative or effective. 

(6) The Ohio corporation owned and controlled a majority of the 
stock of the New York Baker corporation (so called for brevity), and 
R. C. Norton, treasurer of the Ohio corporation, and George H. 
Kelly, its attorney, owned stock in said New York Baker corporation 
and were officers therein. 

(7) The Ohio corporation caused the New York corporation to be 
incorporated and organized for the very purpose of taking over all the 
assets of the Rice Company on the consideration hereafter mentioned. 

(8) October 1, 1907, the Rice Company did transfer, assign, and 
set over to said New York Baker corporation all its assets and prop- 
erty on its agreement to pay all the debts of the said Rice Company, 
and which agreement was the sole consideration of such transfer. 

(9) The capital stock of the New York Baker Company was only 
$10,000, of which $500 only was paid in. 

(10) The assets of the Rice Company, at the time of such transfer 
by it to the New York Baker corporation, were over $100,000, and . 
more than sufficient to pay all the debts and liabilities of the said 
Rice Company. 

(11) All the creditors of the Rice Company, except the plaintiff 
here, Louis R. Hunter, consented to such transfer and were subse- 
quently paid. 

(12) On or about October 13, 1908, a petition in bankruptcy was 
filed against the New York Baker corporation in the Southern district 
of New York, and October 14, 1908, a receiver of its property was 
appointed by the said court. 

(13) There came into the hands of said receiver assets of said New 
York Baker corporation (bankrupt) to the amount of upwards of 
$40,000. 

(14) The claim of Louis R. Hunter, this plaintiff, against the said 
Rice Company, was about $8,329.75, and he had commenced an action 
in the Supreme Court of the state of New York against said company 
and C. B. Rice to recover same, and the action was then pending. 

(15) On the appointment of such receiver and the receipt by him 
of such assets, a motion was made in said bankruptcy court for an 
injunction restraining the said Hunter from proceeding with or fur- 
ther prosecuting his said action against said Rice Company on the 
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ground that said New York Baker corporation ''is or may be ulti- 
mately liable in case a judgment is obtained against the said Rice Com- 
pany." 

( 16) Thereupon the said Ohio corporation, to obtain a free sale of 
the property in the hands of the receiver belonging to the said New 
York Baker corporation, bankrupt, entered into the said bond or un- 
dertaking in the complaint set out in full, with the American Bond- 
ing Company as surety, whereby they covenanted and agreed to pay 
to the said plaintiff "such sum or sums as he, the said Louis R. 
Hunter, may be entitled in law to receive out of the amount received 
by James N. Rosenbery^ receiver in bankruptcy of the Baker Motor 
Vehicle Company of New York for distribution to creditors of said 
Baker Motor Vehicle Company of New York, upon the said Louis R. 
Hunter's claim as it is set up in a certain suit," etc. — ^the suit before 
mentioned. 

(17) The complaint alleges, and the demurrer admits, that the said 
assets of the Rice Company were received by the New York Baker 
corporation, subject to a first lien for the payment of the creditors 
of said Rice Company, and that said Hunter was the only creditor 
not paid, and that therefore said assets which came to the hands of 
the said receiver were subject to a first lien in his favor to the amount 
of his claim, subsequently and on February 4, 1909, reduced to judg- 
ment, $8,329.75. Execution was issued and returned unsatisfied. 

(18) That on the giving of such bond or agreement the said receiver 
by authority of the court transferred all the assets of the said New 
York Baker corporation to the said Ohio corporation, the defendant. 
If such lien existed, the said Hunter claim was a first lien on the said 
property and assets that came into the hands of the said receiver in 
his hands, and the claim is that therefore said sum of $8,329.75 was 
the amount he (Hunter) was "entitled in law" to receive out of the 
amount that came to said receiver, some $18,000, for distribution to 
creditors^ from the sale of such property, which was subject to such 
lien in favor of Hunter. If the lien actually existed and was valid, 
then, as Hunter was a creditor, he was entitled to the full amount out 
of the property in the hands of the receiver, unless there were liens 
prior to his, or creditors entitled to priority of payment over him. 
The complaint alleges the facts forming the basis of such claim or 
lien to the amount stated. If the claim is well founded, the plaintiff 
says he is entitled to be paid the full amount of $8,329.75, and that 
the bond or undertaking is to pay it. 

The defendant says : ( 1) That such claim is not well founded — 
that the facts alleged show there was no lien; and (2) that the bond 
or undertaking is simply to pay the distributive share due Hunter as 
a general creditor of the New York Baker Company, bankrupt, and 
there are no facts stated from which it can be determined or said what 
such share was or will be; also that, conceding a lien in Hunter's 
favor to the amount stated, tlie complaint fails to show there were no 
other liens on the property in the hands of such receiver, or no other 
creditors of the New York Baker Company, entitled to priority of 



Digitized by 



Google 



668 190 FEDERAL EBPORTER 

payment, and therefore there are no facts stated showing that plaintiff 
is entitled to recover anything. 

Under the allegations of the complaint the defendant the Baker 
Motor Vehicle Company of Ohio organized and controlled the Baker 
Motor Vehicle Company of New York for the very purpose of taking 
over all the property of the C. B. Rice Company, also under the con- 
trol and management of the said Baker corporation of Ohio. The 
said Ohio company in fact "controlled and directed all its business and 
corporate affairs," and all it did was approved by the Ohio Company 
before becoming effective. The result of the allegations of the com- 
plaint, taken to be true, is that the Ohio corporation, defendant, for 
its own uses and purposes, and to serve its own ends, got possession 
and control of all the property of the C. B. Rice Company on the 
agreement to pay all its debts, including that owing to the plaintiff. 
True, it did not transfer the property to itself, but to the New York 
Baker Company, owned, managed, and controlled by it. True, the 
Ohio Company did not itself agree to pay Hunter in the first instance ; 
but it had the New York Baker corporation agree to do so, and later 
either agreed to pay him the full amount of his debt, or his share in 
bankruptcy, depending on the true interpretation and meaning of the 
obligation. The agreement in the first, instance of the New York Bak- 
er corporation was in effect the agreement and obligation qi the Ohio 
corporation, as it in fact owned, controlled, and managed that corpo- 
ration. 

[1] The fact that the stockholders of two corporations, or the 
greater number thereof, are the same persons, does not operate to 
destroy the legal identity of either corporation. Nor does the fact 
that the one corporation exercises a controlling influence over the 
other, through the ownership of its stock, or through the identity of 
its stockholders, operate to make either the agent of the other, or to 
merge the two corporations into one. There are at least two excep- 
tions to the general rule of separate corporate existence and liability 
which are specifically applicable in this case, under the facts stated 
and admitted for the purposes of this demurrer, viz. : 

(1) **The legal fiction of distinct corporate existence in such cases will be 
disregarded, when necessary to circum.vent fraud." 

(2) "It may also be disregarded in. a case where a corporation is so organ- 
ized and controlled, and its affairs are so conducted, as to make it merely 
an instrumentality or adjunct of another corporation.*' 

Here the allegations are that the defendant the Baker Motor Ve- 
hicle Company, owned and controlled and managed, not only the 
Baker Motor Vehicle Company of New York (the bankrupt concern), 
organized by the defendant company to take over the property of the 
C. B. Rice Company, but the C. B. Rice Company, and which was 
organized. by the defendant corporation for the purpose of marketing 
its manufactures. 

Owning and controlling and managing both companies, the defend- 
ant corporation procured the Rice Company to transfer its assets of 
over $100,000 to the Baker Motor Vehicle Company of New York, 
having a capital stock of only $10,000, with only $500 paid in, without 
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the payment of any consideration whatever; the last-named torpora- 
tion merely agreeing to pay all the debts of said Rice Company. The 
debt of the Rice Company to the plaintiff has not been paid, and he 
did not assent to such transfer of assets; and when the Baicer cor- 
poration of New York went into bankruptcy he was seeking to en- 
force his claim, and because of the liability of the bankrupt corpora- 
tion, and to release the property in the hands of said bankrupt com- 
pany, or its receiver, and permit its transfer to the defendant corpo- 
ration, the present obligation or agreement was entered into, and 
thereupon the receiver transferred all the property to the defendant 
the Baker Motor Vehicle Company of Ohio. 

[2 J The claim of the plaintiff against the Rice Company was in 
litigation ; but, when determined, it seems clear that the now bankrupt 
corporation would have been liable to pay it on the agreement set 
forth to that effect. The claim would have been provable in bank- 
ruptcy, and the trustee, under bond, it is presumed, would have paid 
it. This plaintiff, in the proceedings in the bankruptcy court, was not 
seeking further security for his share of the estate on an equality with 
the other creditors, if any, but was alleging a claim in preference to 
all others, and opposing the transfer of the property in the hands of 
the bankrupt or its receiver ; and hence the bond or undertaking that 
his claim should be paid when established in the suit mentioned. He 
then proceeded to judgment, and exhausted his remedy by execution 
returned unsatisfied. It is clear that Hunter understood he was ob- 
taining, and that the defendant the Baker Motor Vehicle Company 
(of Ohio) understood it was giving, an obligation or undertaking that 
Hunter's full claim as established in the suit pending should be paid 
in case the alleged lien exists. The bond or obligation sued upon is 
not limited to Htinter's share in distribution in bankruptcy on an 
equality with other creditors, but is broad, and entitled him to recover 
the full sum the facts show he is entitled to out of the property in 
the hands of the Baker Motor Vehicle Company of New York at the 
^Ime of its bankruptcy. If he had a lien for the full amount of his 
claim which he could have sustained in the bankruptcy court, he can 
prove it and recover it here. If not, he can only recover here his 
share on an equality of distribution with the other creditors of that 
•corporation. The bond or obligation sued on here does not fix any 
specific sum, nor does it admit, that Hunter had a lien to the full 
amount of his claim ; but the complaint asserts that he did. 

The defendant says that, admitting each and every fact stated or 
pleaded, and excluding the conclusions of law that a lien existed, and 
which must be sustained, if at all, by the facts pleaded, no lien existed, 
and that Hunter was a mere general creditor. But the bond covers 
his share as such. The defendant says the complaint, to state a cause 
of action, must show, not only the amount of the estate, but the 
amount of all costs and expenses, the amount of all liens, if any, on 
the fund, and the amount to be paid to those entitled to priority of 
payment, if any, and also the amount of the proved claims, before it 
can be said that the plaintiff is entitled to recover anything. This de- 
murrer cannot be sustained. The plaintiff is entitled to recover on 
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cither theory of construction of the bond claimed by the defendant. 
It is not necessary now to decide the question of lien. If there were 
or are claims for expenses, prior liens, and claims entitled to priority 
of payment which exhaust the entire $40,000, of which $18,000 was 
available for distribution to creditors, as the complaint alleges and 
the demurrer admits, the answer must so aver, and the defendant 
must so prove, or the plaintiff will be entitled to recover the full 
amount claimed, if his lien is sustained on the proof, or his distribu- 
tive share, if the fund is sufficient for the purpose, or a lesser sum, if 
his lien is not established and his distributive share of the fund is 
less. There is no allegation that the plaintiff has gone into the bank- 
ruptcy court and proved his claim there, and that the trustee has failed 
to pay, and, indeed, no such allegation is necessary. The plaintiff, 
Hunter, stands upon the bond and his right to recover thereon, and 
not on the fund that came to the receiver and that should be in the 
hands of the trustee. The bond is not collateral security to the lia- 
bility of the trustee. 

Under the allegations of this complaint the plaintiff may show, if 
he does not care to rely on his alleged lien, what his share in dis- 
tribution would be, and recover that. The defendant here, under all 
the facts, will be compelled to meet the proposition that the transfer 
of the assets of the Rice Company was in fraud of the rights of 
Hunter, and that he was pursuing his remedy by seeking to reduce 
his claim to judgment, so he could proceed against the property in 
the hands of the New York Baker corporation, and which assets were 
in the hands of a receiver of that corporation when the bond was given 
for the purpose mentioned. It is not clear that the defendant cor- 
poration is not liable to Hunter for the full amount of his judgment, 
irrespective of any lien on the assets transferred, on the ground of an 
original obligation to pay the debts of the C. B. Rice Company, as it 
may be, if all the allegations of the complaint are true, that the fic- 
tion of separate corporate existence should be disregarded here, as 
the New York Baker Company and the C. B. Rice Company were 
merely adjuncts or instrumentalities of the defendant corporation, 

If an individual forms a corporation for the purpose of doing busi- 
ness in its name, and owns the stock and incurs debts, he is liable, 
even if the corporation has no assets. Can a corporation do business 
in that way and escape liability? It is unnecessary to pass on that 
question, which is better reserved until all the facts are in evidence 
and before the court at the trial. 

The demurrer is overruled, but defendant may answer in 10 days 
after being served with a copy of the order to be entered pursuant 
hereto, on payment of the costs of the demurrer, to be taxed by the 
clerk. If the costs are not paid, and an answer interposed, the plain- 
tiff will have judgment in due course. 
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THE PRUDENCE. 

(District Court, B. D. Virginia. May 16, 1911.) 

CoLLisioif (S 102*) — Steak Vessels— Navigating in Habbob.- 

A collision between two tugs' in Norfolk Harbor, one coming up the 
river and tbe other having Just backed out from a coal pier, held due to 
the combined fault of both vessels, one for giving a signal to the other, 
and then, without waiting for an answer, a contrary signal, intended for 
a distant vessel, but which misled the other, and also for signaling with- 
out first ascertaining what course the other intended to take after leaving 
the pier; the latter for moving on an uncertain course, and not being 
properly manned. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. { 102.* 

Signals of meeting vessels, see note to The New York, 30 C. a A. 630.] 

In Admiralty. Suit by tiie Merritt & Chapman Derrick & Wreck- 
ing Company as owner of the steam tug, Rescue, against the steam tug 
Prudence for collision. Decree for division of damages. 

On the morning of the 12th of January, 1910, about 9:30 o'clock, the tugs 
Rescue and Prudence were in collision in the harbor of Norfolk, some 300 
feet out in the stream, about abreast of the Norfolk county ferry slip. The 
Rescue was coming up the river, and when nearly opposite the Norfolk 
and Southern wharf, a distance of some 700 feet below the ferry slip, 
observed the Portsmouth ferryboat leaving her slip for Portsmouth, and 
checked her speed to allow the latter to pass; whereupon she rang up, and 
then saw the Prudence swinging out from the Water Front Coal Company's 
pier, wliich was some 100 feet above the Berkley, or eastern, side of the 
ferry; that the Prudence was navigating so as to pass between the Rescue 
and the wharf, and that the Rescue thereupon blew to the Prudence a signal 
of one blast of her whistle, indicating her purpose to pass port to port, 
and there was ample room for their so doing. Shortly after the Rescue 
gave the one whistle, her master heard a signal of one blast of the whistle 
from the Berkley ferryboat, which was at that time leaving her slip on the 
Berkley side of the river, en route to Norfolk, and soon thereafter heard 
from the same boat a signal of two whistles, which was promptly answered 
by two blasts of the Rescue's whistle; that at about this time, the tug 
Prudence, which had been proceeding as above indicated, was observed 
bearing to port, as if under her starboard wheel, which course was con- 
tinued by her, whereupon tbe master of the Rescue immediately reversed 
his engine and went full speed astern. The Prudence continued to come 
ahead under her starboard wheel, and ran into and collided with the Rescue, 
striking her oh the port bow, causing considerable damage. The Prudence 
admits swinging out from the Water Front Coal Company's pier into the 
chaimel, and Insists that, as she did, her stem swung to starboard, and she 
came forward with a view of turning to go up the river, at which time, 
as she gave the signal to go ahead, the Rescue was observed coming up 
stream on her starboard hand ; that the Prudence continued running slowly, 
keephig to the port of the Rescue, designing to go under her stem, when the 
latter vessel gave to the Prudence a signal of two whistles, indicating her 
Intention to pass starboard to starboard ; that the Prudence, then put her 
wheel hard over for the purpose of swinging to her port; when the Rescue 
gave a signal of one whistle; and realizing that if she proceeded to port, 
a collision would follow, the Prudence put her wheel to port, endeavored 
to swing to starboard, and reversed her engines, but too late to prevent the 
vessels coming together. 

Hughes & Little, for libelants. 
Edward R. Baird, Jr., for respondent. 

•For oUier casei lee same topic ft f mumbsb in Dec. ft Am. Diss. 1S07 to date, ft Rep'r Inaexea 
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WADDILL, District Judge (after stating the facts as abovey. This 
collision occurred largely as the result of misunderstanding of signals 
between the tugs as to the courses on which they were respectively 
proceeding; that is, whether on passing or crossing courses. Tlie 
Rescue first gave the Prudence a signal of one whistle to pass port to 
port, and without waiting a reply from her, proceeded to receive from, 
and give to, the Berkley ferryboat on the opposite side of the river 
signals which tended to and misled the Prudence. The Rescue insists 
that the vessels were passing head on, and that upon giving the one 
signal, the Prudence should have kept to port and so passed ; whereas 
the Prudence insists that the vessels were on crossing and not passing 
courses, and that the Rescue should have kept her course, and gone 
to starboard. 

The collision could not have occurred had the two tugs seasonably 
observed the rules of navigation governing them at the time, whether 
they be treated as on passing or crossing courses. It took place in the 
quiet harbor, in broad daylight, with the channel unobstructed, within 
the shadow of the wharves, and each tug could and should have kept 
herself under such control as to have avoided running into the other. 
The Rescue is clearly guilty of fault. She gave the first signal to the 
Prudence to pass port to port, and then two whistles to the ferryboat 
across the river, entirely out of the way, at a time and in such manner 
as to mislead the Prudence. There was no reason for this conduct on 
her part. The ferryboat was entirely out of the way ; and to have been 
engaged in giving to or receiving from her signals at all was unneces- 
sary, and to have done so after having initiated passing signals with 
the Prudence, without receiving a reply from her, was inexcusable. 
She was also guilty of fault in initiating passing signals to the Pru- 
dence, without first ascertaining the proper movements of the Pru- 
dence, whose vacillating course was certainly at the time such as 
to have warned the Rescue against proceeding either in close prox- 
imity to her, or in giving to or accepting signals from her until her 
course had been determined. In answer to a question on cross-exam- 
ination, the master of the Rescue stated : 

''Q. Were not you acting on the rule I have been talking about, that you 
did not know the courtse pf the Prudence, and therefore was not giving any 
signals until you knew what she was doing? A, I said she was circling 
down the river. Q. And in a i)osition in which her course could not be 
determined, was the reason that you did not give your signal? A. Naturally, 
I did not know where he was going. It looked to me he was circling down 
the river ; I. did not know where he was going." 

The navigation of the Prudence was likewise at fault on the occasion 
in question for her failure to properly direct the course of the vessel 
after backing out in the stream, and for so conducting the same as 
to confuse and mislead the Rescue ; and, moreover, to unduly obstruct 
the channel for others having the right to use the same. She was also 
in fault in not having a competent mariner in charge of her naviga- 
tion, and a proper lookout, or other person, to aid in the same. At the 
time of the collision, the master and chief engineer of the Prudence 
were ashore, and the tug's control was in charge of her mate, who 
admits that he had no license for Norfolk Harbor. This matCj after 
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bating that upon backing froth Tiis dock with Tiis stern swinging to 
starboard, under a starboard wheel, he received two whistles from the 
Rescue, and, without answering the same, put his wheel har^dstairboard, 
and swung to port, to the question of what happened then, answered : 
"A. Being alone, in the pilot house — if I had had a man with rne, I 
would have immediately answered his whistle, or if I had not intended 
for him to pass that way, I would have blown the danger signal^ I 
commenced going by the way he wanted me to do, that is to port. 
I got my wheel hardstarboard, or nearly so, and was in the act of 
reaching for the whistle cord to answer the two whistles, when he 
blew one whistle/' And to a further question, after staling that he 
starboarded after swinging out with his stern to starboard, he said : 

"A. After I got straightened out, while I was fooling around the dock, 
I did not pay any attention to what was coming up." 

The witness further stated that in circling out, his purpose was to 
come down the river, and circle around and pass under the stern of 
the Rescue; that he had no one on lookout, and no one in the pilot 
house but himself; that he was acting as lookout and running the 
boat, and as a matter of fact that he was wheelsman, lookout, and 
captain. 

It may be remarked in this connection that this witness was the 
only person examined of the officers and crew of the Prudence ; and 
of the officers and crew of the Rescue, only her master was examined. 
The omission to examine the other persons on both of these tugs can- 
not fail to be observed by the court. 

The conclusion reached by the court is that the collision resulted 
from the combined negligence of the two tugs, and that consequently 
the damages resulting should be divided between them. 



THE STRATHNAIRN. 

THE HERM. 

(District Court, W. D. Washington, N. D. April g, 1911.) 

Nos. 4,482, 4,487. 

L Maritimb LiitNS (I 27*) — Breach oij Executobt Cowtbact. 

There is no maritime lien for the damages arising from the breach of 
a contract, although maritime in its nature, which remains wholly exec- 
utory. 

[Ed. Note.—For other eases, see Maritime Liens, Cent Dig. ff 41-45; 
Dec. Dig. § 27.*1 

% Admiraltt (I 13*) — JuBTSDionoN— Breach op Contracjt. 

A contract for the rendition of stevedoring serrices is maritime, and, 
if executed in whole or in part, a court of admirnlty may take Jurisdic- 
tion of claims arising tliereunder by a suit in personam or In rem, but, 

•For other caaei tea same topic ft f xumbbs in Deo. ft Am. Digi. 1907 to date, ft Rep'r Indexes 
190 F.— 43 
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80 long as It remains purely executory, the adiniralty Jurisdiction Is in' 
personam only. 

[Ed. Note. — ^For other cases, see Admiralty, Cent. Dig^§S 164-176; Dec. 
Dig. § 13.* 

Admiralty jurisdiction as to matters of contract, see notes to The 
Richard Winslow, 18 0. a A. 347; Boutin v. Rudd, 27 O. C. A. 530.] 

In Admiralty. Suits by the Washington Stevedore Company against 
the steamship Strathnaim, Rothschild & Company, agents, claimants, 
and by the McCabe Company against the steamship Herm, Roths- 
childs & Company, agents, claimants. On exceptions to libels. Ex- 
ceptions sustained. 

George H. Walker, for libelant in case No. 4,482. 

George H. Walker and Richard Saxe Jones, for libelant in case No. 
4,487. 

John Tnmibull, for claimants. 

DONWORTH, District Judge. These two libels are in rem, and 
are substantially identical in their allegations. Like exceptions to the 
libel in each case have been filed, and the two cases have been argued 
together and submitted on the same briefs. For convenience I will 
specifically refer only to the libel and exceptions in the case of the 
Strathnaim, as the differences in detail between the two cases do not 
call for any statement. 

The first three exceptions go to the point that the facts alleged in 
the libel fail to show any maritime or other lien against the steamship 
or any other cause of action against her. The decision which must 
be rendered on this point will make it unnecessary to consider the 
other exceptions. 

According to the allegations of the libel, at San Francisco on No- 
vember 22, 1910, the owner of the respondent steamship, a British 
corporation, "by its duly authorized agents and time charterers, 
the Java Asiatic Company, entered into an agreement with the libelant 
as stevedore, providing for the loading by the libelant of said vessel 
on Puget Sound, at the rate of 85 cents per thousand, bo^rd measure, 
and at the rate of $1.10 per thousand, board measure, if the said ves- 
sel should be found to have more than 200,000 feet of long lumber, 
which sums of money the said Java Asiatic Company did in and by 
the terms of said agreement promise to pay the libelant." It is further 
alleged that on the arrival of the vessel at Bellingham, Wash., on or 
about December 26, 1910, the libelant tendered itself ready to per- 
form and carry out the agreement, and was then and there ready to 
load the vessel according to the agreement, and then and there had 
on hand a force of men sufficient for that purpose, employed, in- 
structed, and ready to load the vessel. Written notice of such readi- 
ness to perform was duly served upon the master of the vessel, but, 
notwithstanding libelant's readiness to perform, "the said master and 
the said Java Asiatic Company did then and there refuse to allow 
or permit the libelant or its men or any of them to board the vessel 
or to proceed with the work of loading the same." Damages are 

*For oUier caiei see same topic & f nxjmbbr In Dee. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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claimed in the sum of $59.24 for incidental expenses incurred in pro- 
curing the agreement, $540 for loss of profits and $5,000 for loss in 
reputation and prestige. 

, [1] It will be noted that the libelant never in fact rendered any 
stevedoring service to the steamship, and that the contract remains 
wholly executory. The authorities are almost unanimous in holding 
that there is no maritime lien for the damages arising from the breach 
of a contract, though it be of a maritime nature, where there has been 
no performance in whole or in part. That such is the rule in the case 
of unexecuted contracts for the transportation of goods was decided 
by the Supreme Court in the two cases of Schooner Freeman v. Buck- 
ingham, 18 How. 182, 15 L. Ed. 341, and Vandewater v. Mills (Thp 
Yankee Blade) 19 How. 82, 15 L. Ed. 554. The same application of 
the rule has been made by the lower federal courts in the cases of The 
Ira Chaffee (D. C.) 2 Fed. 401 ; The Guiding Star (D. C.) 53 Fed. 
936; The Habil (D. C.) 100 Fed. 120; The Ripon City, 102 Fed. 
176, 42 C. C. A. 247; The Pleroma (D. C.) 175 Fed. 639. To the 
same effect is the decision of the Circuit Court of Appeals of this 
circuit in Guffey v. Alaska & Pacific S. S. Co., 130 Fed. 271, 64 C. C. 
A. 517. The decision of Judge Brown (later Mr. Justice Brown of 
the Supreme Court) in The Ira Chaffee (D. C.) 2 Fed. 401, is 
especially full, clear, and convincing. After a careful analysis of 
the principal cases, it is said : 

''From this review of the cases it will be seen that, with the exception of 
the dictum in the case of The Williams, there is no authority for saying 
that a court of admiralty has lurisdlction In rem for the breach of a purely 
executory contract There is reason as well as authority for the proposition. 
If the owner of a cargo has a privilege upon the vessel for a breach of his 
contract, the vessel would be entitled equally to a lien on the cargo for a 
refusal of the owner to put it on board, and it might be seized upon the dock 
or anywhere else for the satisfaction of such lieu. If the jurisdiction is sus- 
tained in this class of cases, it ought also to include cases of contract to re- 
pair the vessel or supply her with stores, in which the materialman would be 
entitled to a lien, though nothing had been done under the contract I find 
it Impossible to say with Judge Emmons, in the case of The Williams, that 
the dicta in The Freeman and The Yanl^ee Blade are *now expressly over- 
ruled.* While the point has not been directly adjudicated in the court of last 
resort I find no intimation in any of the later cases of a disposition on the 
part of that tribunal to recede from the doctrine there announced." 

In the case of The Eugene (D. C.) 83 Fed. 222, Judge Hanford 
made an interesting and instructive summary of the cases in which 
the Supreme Court had referred to this question, and held that there 
was no lien for damages sustained by a passenger whose contract 
of passage remained wholly unexecuted; he never having boarded 
the ship. This decision was affirmed on this point by the Circuit 
Court of Appeals, 87 Fed. 1001, 31 C. C. A. 345. Contracts of 
towage and pilotage which have not been executed in whole or in part 
are subject to the same principle. The Prince Leopold (C. C.) 9 
Fed. 333; The Seven Sons (D. C.) 69 Fed. 271; The Francesco (D. 
C.) 116 Fed. 83. The rule appears to be expressly recognized in the 
statute recently enacted by Congress in relation to maritime liens (Act 
June 23, 1910, c. 373, 36 Stat. 604), which gives a maritime lien en- 
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forceable by proceedings in rem to "any person furnishing repairs, 
^supplies or other necessaries to a vessel, whether foreign or domestic," 
and supersedes all state statutes purporting to create such liens. 

The only case cited by counsel for libelants which holds that per- 
formance of a contract in whole or in part is not required for the 
creation of a maritime lien is The Williams, 29 Fed. Cas. 1342. That 
case, however, in so far as it asserts such a principle, has been so fre- 
quently disapproved, and is so much opposed to the later and more 
authoritative cases, that it must be regarded as outside of the current 
of authority. No performance in whole or in part is necessary in 
order to confer admiralty jurisdiction over suits in personam for 
breaches of maritime contracts. Boutin v. Rudd, 82 Fed. 685. The 
jurisdiction in rem, however, fails as to unexecuted contracts because 
no maritime lien has attached. 

[2] Though there are early decisions to the contrary, there can now 
be no doubt that contracts for the rendition of stevedoring services are 
maritime contracts. If executed in whole or in part, courts of ad- 
miralty may take jurisdiction of claims arising thereunder either by 
suits in personam or suits in rem. But, as long as they remain purely 
executory, the admiralty jurisdiction is in personam only. The Aller- 
ton (D. C.) 93 Fed. 219. 

It follows that the first three exceptions must be sustained in each 
case, and it is so ordered. 



BOWERS ▼. FIRST NAT. BANK OF MOUNTAINHOMB, IDAHO. 

(Circuit Court, D. Idaho, S. D. September 30, 1911.) 

Rekovai* ov Causes (§§ 18, 19*) — Fedebal QrEsriON— Pleading. 

Where a plaintiff's pleading states every fact upon which the soln* 
tion of a substantial Question arising under the Constitution or laws 
of the United States depends, so that the question of the construction of 
a constitutional or statutory provision may be presented by a demurrer 
and may be determinative of the case, it is removable as one arising 
under such Constitution or laws. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. Sf 3^ 
53; Dec. Dig. §§ 18, 19.*] 

At Law. Action by William C. Bowers against the First National 
Bank of Mountainhome, Idaho. On motion to remand to state court. 
Motion denied. 

W. L. Harvey and Claude W. Gibson, for plaintiff. 
Richards & Haga, for defendant. 

DIETRICH, District Judge. The defendant is a national bank do- 
ing business at Mountainhome, Idaho, and the suit is brought by 
the plaintiff to recover from it damages because of its alleged viola- 
tion of an agreement, according to the terms of which it was upon 
specified conditions to deliver to the plaintiff certain papers left with 
it as escrow holder. Upon petition of the defendant the suit was re- 
aper other oases see same topic & S mu^bbb in Doc. & Am. Digs. 1907 to date, A Rep'r Indexes 
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moved from the state district court, where it was commenced, into 
this court, upon the ground that it is "one arising under the Constitu- 
tion or laws of the United States/* The theory of the defendant, as 
disclosed by the petition for removal and in the argument of counsel, 
is that the agreement relied upon by the plaintiff is void for the rea- 
son that it is not within the power of a national bank to obligate it^ 
self as an escrow holder. 

The cases are numerous involving the question of when and under 
what circumstances a defendant may remove a case upon the ground 
that a federal question is involved, and certain rules have long since 
been fully established. 

In Western Union Telegraph Co. v. Ann Arbor R. R. Co., 178 U. 
S. 239, 20 Sup. Ct. 867, 44 L. Ed. 1052, it was held that: 

"When a suit does not reaUy and substantially involve a dispute or con- 
troversy as to tlie effect or construction of the Ck)nstitution or laws of the 
United States upon which the result depends, it is not a suit arising under 
the Constitution or laws; and it must appear in the record by a statement 
in legal and logical form, such as is required in good nlea ding, that the suit 
is one which does really and substantially involve a dispute or controversy 
as fo a right which depends upon the construction of the Constitution or 
some law or treaty of the United States, before lurisdiction may be main- 
tained on this ground." 

And in the more recent case of Devine v. Los Angeles, 202 U. S. 
313, 332, 26 Sup. Ct. 652, 657 (50 L. Ed. 1046), the same court said : 

"There being no diversity of citizenship, the Jurisdiction of the Circuit 
Court could only be maintained upon the ground that the suit arose under 
the Constitution or laws or treaties of the United States; and a suit does 
not so arise unless it really and substantially involves a dispute or contro-. 
versy as to the effect or construction of the Constitution or some law or 
treaty of the United States, upon the determination of which the result de- 
pends ; and this must appear from the plaintiff's statement of his own claim 
and cannot be aided by allegations as to the defense which might be inter- 
posed." 

And in Arkansas v. Kansas & T. Coal Co., 183 U.S. 185, 22 Sup. 
Ct. 47, 46 L. Ed. 144, after reference to the general rule, it is said : 

"Hence it has been settled that a case cannot be removed from a state 
court into a Circuit Court of the United States on the sole ground that it 
is one arising under the Constitution, laws, or treaties of the United States, 
unless that appears by plaintiff^s statement of his own claim; and if it 
does not so appear the want of it cannot be supplied by any statement of the 
petition for removal or in, subsequent pleadings, and, moreover, that jurisdic- 
tion is not conferred by allegations that defendant intends to assert a de- 
fense based on the Constitution or law or treaty of the United States or of 
a state, in conflict with the Constitution." 

It is not thought that any useful purpose could be subserved by 
an elaborate consideration of these principles or a review of the re- 
ported decisions in which they have been applied to specific facts. 
The contention of the defendant is that in alleging its corporate exist- 
ence as a national bank the plaintiff has impliedly pleaded its statu- 
tory charter provisions, and that therefore the question whether it 
has the power to obligate itself as an escrow holder is made to ap- 
pear upon the face of the complaint. No controversy in this respect 
is pleaded in terms by the plaintiff, nor does he suggest in his com- 
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plaint that such a question will be raised. In the sense, however, 
that it may be raised by demurrer, the question is fully presented upon 
the face of the complaint; that is to say, the question of law neces- 
sarily arises upon the facts which the plaintiff himself discloses. This, 
I am inclined to think, is sufficient to enable this court, upon peti- 
tion of the defendant, to entertain jurisdiction. State of Oregon v. 
Three Sisters Irrigation Co. (C. C.) 158 Fed. 346; Cound v. Atch- 
ison, etc., Ry. Co. (C. C.) 173 Fed. 527; Clark v. Southern Pacific 
Ry. Co. (C. C.) 175 Fed. 122; State of Minnesota v. Duluth, etc., 
R. R. Co. (C. C.) 87 Fed. 497. 
The opinion in the case last cited closes as follows : 

*'A.fedeFal question Is equally presented If It appears from the plaintifiTs 
statement of fftcts that a construction which may be fairly claimed and 
contended for, of a provision of such Constitution or statutes, would defeat 
plaintiflTs right to recover. The complainant's right of recovery here de- 
pends upon the validity of the legislative act of April 21, 1897 [Laws Minn. 
1897. c. 1681, when tested by the provisions of section 10, art. 1, of the Con- 
stitution of the United States, and section 1, of article 14, of the amendments 
to that Constitution. Bvery fact upon which tte solution of this federal 
question depends is stated on the face of the complaint, and apparently 
the question can be presented by a demurrer to the bill of complaint. The 
motion to remand is denied." 

It is suggested that if this view prevails removal would be possible 
in every case where a national bank is a party defendant, thus prac- 
tically nullifying the provisions of section 4 of the Act of August 13, 
1888, c. 866, 25 Stat. 436 (U. S.'Comp. St. 1901, p. 514), declaring 
in substance that national banks shall be deemed citizens of the state 
in which they are respectively located and denying the federal courts 
jurisdiction of litigation to which such banks are parties, "other than 
such as they would have in cases between citizens of the same state." 
But upon reflection it will be seen that such a result does not neces- 
sarily follow. An actual federal question must be presented by the 
record, a substantial controversy involving the scope and meaning 
of the statutes defining the powers of a national bank. In many suits, 
indeed in the majority of suits, against national banks, no such ques- 
tion is or can be involved. In some respects the law is too clear to ad- 
mit of construction, and in others the meaning of its provisions has 
been declared by the court of last resort. In such cases obviously no 
substantial controversy arises, and hence removal cannot be had upon 
the ground that the suit arises under the statutes or Constitution of 
the United States. 

The question here presented is admittedly a substantial one and has 
never been authoritatively decided. Upon its correct answer may 
wholly depend the plaintiff's right to recover and the defendant's lia- 
bility upon the cause of action pleaded. In view of this consideration, 
the motion to remand is denied. 
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UNDERQBOUND ELECTRIC ETS. CO. OP LONDON, Limited, ▼. OWSLEY 

et aL 

(Circuit Court, S. D. New York. October 6, 19U.) 

1. DowEB (S 95*) — ^Liens--Taxb8. 

Greater New York Charter (Laws 1901, c. 466) §§ 894, 1017, provide 
that real estate taxes need not be assessed against the owner, but are 
a lien until paid prior to all other charges, and Code Civ. Proc. N. Y. 
S 2719, makes it the duty of the executor to pay 'taxes assessed on the 
property of the deceased previous to his death"* next after debts entitled 
to a preference under the laws of the United States and before all other 
claims. Held, that where taxes on New York lands were assessed to a 
wife during her husband's life, which should have been assessed to him, 
and after his death the property was sold in receivership proceedings to 
preserve the estate pending litigation, the taxes being a lien on the land 
which the executor was bound to pay, the widow was entitled to have 
her dower computed in the fund before such taxes were deducted. 

[Ed. Note. — For other cases, see Dower, Dec. Dig. § 95.*1 

2. Lnra Estates (| 18*) — ^Tenant's Duty to Pat Taxes. 

A life tenant in possession of real estate under a will is responsible 
for the taxes assessed during such occupancy. 

[Ed. Note. — ^For other cases, see Life Estates, Cent. Dig. S§ 39-61; 
Dec. Dig. § 18.*] 

8. Doweb (S 112*) — Settlement Agbeement— Claims Against Widow. 

A widow, given a life estate in real estate by her husband*s will, oc- 
cupied it for nearly two years, and then claimed against the will. There- 
after, in order to promote a sale, she agreed that her dower should be 
admeasured in a fixed sum to be paid without interest, damages, etc., 
out of the proceeds of a sale of the property, and that she be permitted 
to occupy the property without rent or other charges . for any period 
since the death of her husA)and, subject to the possession of a receiver 
of his property until sold. Held, that such agreement was effective to 
release all claims against her for occupation during such period. 

[Ed. Note. — For other cases, see Dower, Dec. Dig. $ 112.*] 
4. DowEB (§ 95*) — ^Admeasitbement— Taxes. 

Where by reason of a dower settlement agreement taxes assessed 
against certain of the real estate after the husband's death did not cre- 
ate any personal liability, but were only a lien on the land, her interest 
which the agreement provided should be valued as of a date after the 
taxes had become a lien was subject to the taxes, so that her dower in- 
terest in a fund representing such real estate should be computed after 
the taxes were paid. 

[Ed. Note. — ^For other cases, see Dower, Dec. Dig. S 95.*] 

Suit by the Underground Electric Railways Company of London, 
Limited, against Louis S. Owsley, as executor of the last will and 
testament of Charles T. Yerkes, deceased, and others. On rule to 
determine the dower interest of decedent's widow. 

Kearny & Dickinson, for executors of Mary A. Yerkes, deceased. 

Joline, Larkin & Rathbone, for executor of Charles T. Yerkes. 

Jos. P. Cotton, for receiver. 

WARD, Circuit Judge. The question in this case is whether the 
dower right of Mary Adelaide Yerkes, widow of Charles T. Yerkes, 
should be charged with any part of the unpaid taxes which were a 
lien upon his real estate. 

•For oth«r easM a— same topie 4 1 MUMwn la D«o. 4 Am. Dlgi. 1907 to daU« 4 Rep'r Indexot 
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Refeiencc may be had to 169 Fed. 671 for the circumstances whicK 
led this court to appoint a receiver for the preservation of the dece- 
dent's estate April 5, 1909. Many controversies existed between the 
widow on one hand and the executors and the heirs of the decedent 
on the other. To settle them an agreement was entered into November 
11, 1909, which established Mr. Yerkes' title to the real estate at the 
time of his death, December 29, 1905, as against the widow's claim of 
title thereto, ^nd provided that the gross money value of her dower 
should be calculated in accordance with the mortality tables at the date 
of valuation and be paid to her out of the proceeds of sale of the real 
estate to be sold by the receiver under a decree of this court and the 
balance to, the executor for payment of creditors of the estate. 

The material provisions of the agreement upon this subject are the 
following: 

«* * « And the parties farther consent that said gross sum shall be 
the amount that a person of the age of forty-eight years at the time of the 
admeasurement would be entitled to receive thereunder; and shall be ad- 
measured as of that date; and such gross sum shall be paid forthwitli, with- 
out interest thereon, and without damages for detention or costs taxed 
against any party to this agreement, but the disbursements of such proceed- 
ing may be paid out of the proceeds of the sale in such manner as the court 
may direct" (Article 3.) 

"It is understood and agreed that the widow shall be permitted, during the 
receivership in the suit of the Underground Electric Railways Company of 
London, Limited, against Owsley, to continue to occupy the premises at the 
southeast comer <rf Stzty-Eighth street and Pifth avenue and the stable 
hereinbefore referred to without rent or other charge therefor for any period 
since the death of said Charles T. Yerkes, subject to the possession of the 
receiver in said suit, until a sale thereof shall have been made as herein pro- 
vided. • • • '» (Article 10.) 

Thereafter and subsequent to the time the taxes became a lien the 
widow's dower was fixed as 20.18 per cent, of the proceeds of sale of 
the premises. They were sold by the receiver, the taxes paid out of the 
proceeds of sale to the amount of $191,379.57, and a further sum equal 
to 20.18 per cent, thereof was reserved in addition in the hands of the 
receiver, subject to the future determination of this court as to what 
portion thereof, if any, should be paid to the widow in settlement of 
her dower. In New York City taxes on real estate are not required to 
be assessed against the owner (section 894, Greater New York Charter 
[Laws 1901, c. 466]), and they "continue to be until paid a lien thereon 
and shall be preferred in payment to all other charges." Section 1017. 
The only effect of omitting the real owner's name or of assessing in 
the name of one not the owner is to confine the city's remedy to a 
lien upon the land. Haight v. Mayor, 99 N. Y. 280, 1 N. E. 883. Sec- 
tion 2719 of the New York Code of Civil Procedure makes it the duty 
of the executor to pay "taxes assessed on the property of the deceased 
previous to his death" next after debts entitled to a preference under 
the laws of the United States and before all other claims. 

[ 1 ] The premises were assessed for the years 1903, 1904, and 1905, 
before the death of Mr. Yerkes, in the name of Mary Adelaide Yerkes. 
As the settlement agreement and the decree of sale in pursuance there- 
of determine that Charles T. Yerkes, and not Mary Adelaide Yerkes, 
was then the owner, the taxes were not assessed against the rightful 
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owner, there was no personal liability for them on his part, and the 
city's right was restricted to a lien. The executor cites Krueger v. 
Schlinger, 19 Misc. Rep. 221, 43 N. Y. Supp. 305, and Lauby v. Gill, 
42 Misc. Rep. 334, 86 N. Y. Supp. 718, in which it was held that the 
taxes mentioned in section 2719 are such as were personally owed by 
the decedent. 'The Court of Appeals, however, makes no such dis- 
tinction, but applies the provision to all taxes assessed against the 
premises before the decedent's death. In Matter of Gill, 199 N. Y. 
155, 92 N. E. 390, Cullen, C. J., saying at page 159: 

•*Nor is It necessary to Inquire whether in Brooklyn at the time of the 
Imposition of these taxes t^xoy constituted a personal charge against the tes- 
tator or not. Throughout :iil the state, in the case of a tax against the 
lands of. a nonresident, no personal chaise is created against any person, 
but simply a lien on the land. The command of the statute, however, is 
Imperative, and executors and administrators must pay out of the person- 
alty all taxes on the property of the deceased. Therefore the liability of the 
appellant as devisee of the real estate was not primary, but only secondary.*' 

It follows that the executors of the widow (who has since died) are 
N entitled to 20.18 per cent, of the taxes paid for these years, with any 
interest that has accrued on the same while in the receiver's hands. 

[2] The will gave the widow a life estate in the premises in ques- 
tion, and she did remain in possession after the death of the decedent, 
December 29, 1905, until May 14, 1907, when she claimed against the 
will. 

During this interval the premises were assessed for taxes in 1906 
and 1907 in her name as owner, and, if she was in possession as 
life tenant under the will, she would be responsible for the taxes of 
those years, as the executor contends. 

[3] But there is nothing to show whether she occupied under the 
will or under her claim of title, and I think the effect of the settle- 
ment agreement was to wipe out claims of every nature against her for 
occupation during this period. 

[4] Therefore we have to consider the taxes for 1906, 1907, 1908, 
and 1909 after the death of Mr. Yerkes, without reference to her oc- 
cupation. They were assessed against some of the premises as owned 
by Mary Adelaide Yerkes and against others as owned by Charles T. 
Yerkes. In neither case was there any personal liability, because under 
the settlement agreement and decree Mrs. Yerkes was not the owner 
during any of this period, and Mr. Yerkes was dead. Consequently 
for these taxes there was no liability except of the land by Virtue of 
the city's paramount Hen. If the premises had gone into the posses- 
sion of heirs or devisees, they would have been liable as between them 
and the widow for taxes assessed during their occupation. But the 
controversy is entirely between the executor on behalf of creditors and 
tiie widow. He neither owned nor occupied the premises, and it is 
established by the settlement agreement that she never owned them, 
is in no way chargeable because of occupation, and that her dower is 
to be valued of a date after the taxes had become a lien. The land 
owed the taxes 'and the land actually paid them. I think the widow's 
interest was subject to the lien of the taxes, and therefore the per- 
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centage retained for these years, with any accrued interest, must go 
to the executor of Charles T. Yerkes. 

It was understood between the parties and the court that this ques- 
tion should be determined within two weeks after the sale of the prem- 
ises, but because of the delay of the parties the receiver has incurred 
an indebtedness for another annual premium on his bond to the amount 
of $125 for payment of which he has no other funds in his hands 
than the one now being distributed. This charge must be paid first, 
and the balance distributed in accordance with this opinion. 



8PERRY & HUTCHINSON 00. v. CITY OF TACOMA et aL 

(Circuit Court, W. D. Washington, W. D. October 11, 1911.) 

No. 1,841. 

1. Courts (J 101*) — ^Fbdebal Coubt&— Suit to Enjoin ENroBCEacENT o» Crrr 

Obdin A NOB— •* Statute. • * 

A city ordinance is not a state statute, within the meaning of Act June 
18, 1910, c. 309, § 17, 36 Stat. 557, requiring the presence of three Judges 
for the hearing of an application for an interlocutory injunction restrain- 
ing the enforcement of such a statute. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 101.* 
For other definitions, see Words and Phrases, yoL 7, pp. 0647, 6648.] 

2. Licenses (§§ 7, 35*) — Constitutionautt of Obdinancb— Use of Tbadino 

Stamps. 

The use of trading stamps in retail merchandising business Is legiti- 
mate, and an ordinance Imposing an excessive license fee on merchants 
using such stamps, with the evident purpose of preventing such use, is 
unconstitutional and void, and a complainant whose contract rights are 
injuriously affected thereby is entitled to an injunction to restrain its en- 
f 01 cement 

[Ed. Note. — For other cases, see Licenses, Cent Dig. H 7-15, 69; Dee. 
Dig. |§ 7. 85.«] 

8. Abatement and Revital (S 12*) — ^Pbndbnct of Anothke Action— Fbdebal 
AND State Courts. 

A prior suit pending in a state court. In which the court has not taken in- 
to its possession any tangible property* is not ground for abating a subse- 
quent and identical suit in a federal court 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. 
H 87-91, W, 95-98; Dec. Dig. % 12.* 

Pendency of action in state or federal court as ground for abatement 
of action in other, see notes to Bunker Hill A Sullivan M. & C. Co. v. 
Shoshone Mining Co., 47 a C. A. 205; Barnsdall v. Waltemeyer, 73 C 
C. A, 366.] 

In Equity. Suit by the Sperry & Hutchinson Company against the 
City of Tacoma and others. Cki application for injunction pendente 
lite to restrain enforcement of a city ordinance exacting exorbitant 
license fees for using trading stamps. Injunction granted. 

P. P. Carroll and Daniel J. Lyons, for complainant. 
T. L. Stiles, for defendants. 

*For eth«r easM m« muii« topic ft i mvmjub la Deo. 4 Am. Dlgi. 1907 to dato, ft Bop'r Ia4«xm 
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HANFORD, District Judge. The object of this suit is to obtain 
judicial protection of tfie right to carry on in the city of Tacoma the 
complainant's business as a merchant and supplier to other retail mer- 
chants of trading stamps, which right is menaced, as the bill of com- 
plaint avers, by the defendants, wIk) threaten to exact payment of ex- 
orbitant license fees from each merchant using trading stamps, and by 
criminal prosecutions enforce an ordinance of the city which has been 
heretofore by this court decreed to be void, because it is an unwar- 
ranted deprivation of rights guaranteed by the Constitution of the 
United States. The bill of complaint avers that enforcement of the 
ordinance will effectually prevent patrons of the complainant from 
complying with their contracts for the purchase and use of trading 
stamps, and will cause a loss of revenue amounting to many thousands 
of dollars annually. The jurisdiction of this court to determine the 
controversy involved is grounded upon alleged diversity of citizenship 
of the parties. The case has been submitted to the court upon the com- 
plainant's application for an injunction pendente lite and the defend- 
ants* exceptions to the bill of complaint. 

[1] It is the opinion of the court that the city ordinance which is 
attacked is not a statute of the state. Therefore the procedure is not 
controlled by the provision of the act of Congress of 1910 (36 Stat. 
557) requiring the presence of three judges for the hearing of an ap- 
plication for an interlocutory injunction. 

[2] It is also the opinion of the court that the use of trading stamps 
in retail merchandising business is legitimate, that the ordinance refer- 
red to is designed to prohibit such use and is void, for reasons given 
in the decision of the Supreme Court of this state in the case of Leon- 
ard V. Bassindale, 46 Wash. 301, 89 Pac. 879, and of this court in the 
case of Ex parte Hutchinson (C. C.) 137 Fed. 949, and that the show- 
ing made by the complainant is sufficient, prima facie, to entitle it to 
an injunction pendente lite. In opposition to that showing the de- 
fendants have filed a paper in the case, styled "Exceptions to the Bill 
of Complaint for Impertinence," and affidavits showing that there was 
at the time of the commencement of this suit and still is another suit, 
by this complainant against these same defendants, pending in a court 
of this state, which had and has complete jurisdiction thereof, and that 
the issues in that suit are identically the same as the issues tendered by 
the bill of complaint in this case. These are the only grounds of de- 
fense so far divulged. 

The exceptions can only be considered as a motion to expunge des- 
ignated parts of the bill, and, being so considered, the court grants the 
motion as to all of paragraph 18 and that part of 8 to which the ex- 
ceptions refer, including the repealed ordinances attached to the bill 
and designated "Exhibit D," and said ijarts of the bill will be stricken. 
The other parts of the bill moved against are deemed to be germane 
to the case and allowable in pleading, and the exceptions thereto are 
overruled. After so pruning it, the bill is by the court held to be suffi- 
cient to entitle the complainant to the relief prayed for. 

[3] The jurisdiction of the United States Circuit Courts, in civil 
suits and actions, is concurrent with the jurisdiction of the state courts, 
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and the general rule is well settled that a prior suit pending in a state 
court is no ground for abating a subsequent and identical suit in a fed- 
eral court. Stanton v. Embry, 93 U. S. 548, 23 L. Ed. 983; Rawitzer 
V. Wyatt (C. C.) 40 Fed. 609. This rule applies, even though the prior 
suit is pending in a state court within the territory over which the fed- 
eral court in question also exercises jurisdiction. 3 Am. & Eng. Enc. 
of L. and Pr. 1233; Gordon v. Gilfoil, 99 U. S. 168, 25 L. Ed. 383; 
Standley v. Roberts, 59 Fed. 836, 8 C. C. A. 305; Re jail v. Greenhood 
(C. C.) 60 Fed. 784. 

The rule of comity, founded on necessity, forbids interference by 
one court with property in the custody of another court of co-ordinate 
authority, and by this rule a United States Circuit Court will not dis- 
turb the possession of property in the legal custody of a state court, 
nor permit its legal custody of property to be disturbed by a seizure 
under process from a state court. Shields v. Coleman, 157 U. S. 168, 
15 Sup. Ct. 570, 39 L. Ed. 660; Rio Grande R. Co. v. Gomila, 132 U. 
S. 478, 10 Sup. Ct. 155, 33 L. Ed. 400. 

This rule of comity is often mentioned in law books as an exception 
to the general rule of concurrent jurisdiction above stated, but it is 
rather a limitation of the extent of concurrent jurisdiction than an ex- 
ception. It is a necessary limitation,' because two independent courts 
cannot have manual possession of tangible property at the same time. 
That limitation does not affect the question of jurisdiction in this case, 
because this court is not asked to assume any authority with respect 
to property in legal custody. 

I am fully satisfied that the court has jurisdiction, and that it should 
be exercised by granting the injunction prayed for; and it will be so 
ordered. 



ROSS V. CHICAGO, ST. P., M. & O. RY. CO. 

(Cli*cuit Court, D. Minnesota, Fourtli Divifiion. April 13, 1911.) 

Masteb and Servant (8 286*) — Action roB Injury to Servants-Questions 
FOR Jury. 

Evidence considered, In an action by a brakeman against the railroad 
company to recover for an injury caused by the giving way of a grabiron 
by which he was climbing to the top of a car received by defendant from 
a connecting carrier, and held such as to reqnire the submission of the 
case to the jury on the issne as to defendant's negligence in falling to 
make proper Inspection of the car. 

[Ed. Note. — ^For other cases, see Master and Servant, Dec. Dig. 8 286.*] 

At Law. Action by Alexander D. Ross against the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company. On motion by de- 
fendant for directed verdict. Motion overruled. 

The plaintiff In this case, a switchman, while climbing upon a box car, took 
hold of a grabiron upon the top of the car, and on his attempting to pull him- 
self up it gave way, and he fell to the ground, sustaining the injury com- 
plained of. At the close of all the evidence the defendant moved the court 

•For other caies lee same topic & 8 numbeb in Dec. Jb Am. Digs. 1907 to data. Jb Rep*r Indexes 
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to instruct the jary to return a verdict for the defendant, on the ground that 
the plaintiff had failed to show any negligence on the part of the defendant 

Thomas D. Schall and Francis B. Hart, for plaintiff. 
George W, Peterson, for defendant. 

WILLARD, District Judge (after stating the facts as above). The 
defendant in this case has apparently proven that this car was defect- 
ively constructed, in that there was no board through which this bolt 
should have passed. For that defective construction the defendant is 
in no way responsible. The liability of the defendant must be based 
upon its failure to inspect the car when it was received from the 
connecting company. That is so, not only from the law itself, but it 
is true in this case, from the allegations in the complaint; for they 
are based, as I understand them, solely upon the failure of the de- 
fendant to inspect the car. I entirely agree with those authorities, 
which have been cited, holding that a company receiving a car from 
a connecting line is not responsible for a defect which could not have 
been discovered by a proper inspection. But in this case I think, upon 
the evidence of the defendant's own witnesses as to the method of in- 
spection, it is for the jury to determine whether, in the exercise of 
such care as the law imposes upon the defendant in this case, it was 
the duty of the inspector to have taken hold of the grabiron and de- 
termined whether it was loose or not. 

There is evidence that the roof of the car was worn. There is evi- 
dence that there was a weather crack at the edge of the piece where 
one end of the grabiron was fastened to the roof. One of the wit- 
nesses for the defendant testified that a weather crack was a defect, 
although he testified that this particular weather crack was not a de- 
fect in that car. There is also evidence that this was an old car. Of 
course, there is evidence to the contrary that it was a new car, and 
• whether it was an old car or a new car is for the jury to pass upon. 
There is also testimony of a witness for defendant who said that it 
was the custom and practice of inspectors on this road, if the car 
was on old one, or if there was a poor-looking roof, to take hold of 
the grabiron and test it, to see if it was loose ; and there is testimony, 
also, that if the cars were old that it might be the custom or practice, 
or was the practice, to try the grabirons on the side of the car from 
the ground. 

This evidence, to my mind, as to the condition of the roof of the 
car, with reference to this weather crack, and that the car was an 
old -car, taken with the testimony of this witness for the defendant, 
who declared as to what the practice was with reference to the old 
cars, or cars with poor-looking roofs, makes the case one for the jury 
to determine whether or not, in the exercise of ordinary care, sdch 
care as the law imposed upon the defendant in this case, the inspector 
should have taken hold of the grabiron and tried it. Of course, it is 
for the jury to say whether, if he had taken hold of the grabiron and 
tried it, he would have discovered this defect. Upon that point I 
think there is no doubt, and I take it that, from all the testimony of 
the inspectors, it is shown that the condition of the grabiron would 
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have been discovered if it had been taken hold of and tried. But in 
any event it is a question for the jury to determine whether, if the 
inspector had taken hold of that grabiron, he would have discovered 
its defective condition. Of course, it is also for the jury to say 
whether this car was defectively constructed. 

Upon these three questions, whether the car was defectively con- 
structed, whether, if it was defective, the car was in such a condition 
as under the defendant's own custom and practice it was the duty 
of the car inspector to have taken hold of the grabiron and tried it, and 
whether, if he had taken hold of the grabiron and tried it, he would 
have discovered the defective condition of the car, I think the case 
should go to the jury. 

Therefore I will deny the motion of the defendant 



UNITED STATES ex rel. GLAVAS v. WILLIAMS, Commissioner of 

Immigration. 

(Circuit Court, S. D. New York. February 8, 1911.) 

1. Habeas Corpus (| 96*) — Exclusion of Aliens— Hearing. 

Whether an admission was obtained from an alien on which be was 
excluded through plying him with liquor and by threats was wholly a 
question of fact for the executive authorities, with whose decision this 
court would have no right to interfere. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. { 81; Dec. 
Dig. § 96.*] 

2. Habeas Corpus (S 23*) — Exclusion of Aliens. 

The court on habeas corpus in deportation proceedings can interfere 
only where the immigrant has been denied a right accorded to him by 
the statute itself, or when it appears as matter of law that the rela- 
tor is not an alien; but, if it appears that he is an alien and has been 
accorded the right to call witnesses, to be represented by counsel, to 
have a hearing before a designated tribunal^ and a chance to present' 
his side, his exclusion cannot be set aside. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent Dig. S 17 ; Dec. 
Dig. S 23.*] 

Habeas corpus by the United States, on relation of Georgios Glavas, 
against William Williams, United States Commissioner of Immigration 
at the Port of New York. Dismissed.. Petitioner remanded. 

Daniel Walton, for the United States. 
George C. d'Arcy, for defendant. 

HAND, District Judge. ^ The affidavits presented by the petitioner 
upon the return to the writ may be regarded as a traverse to it, but 
they do not show any ground for the jurisdiction of this court. The 
relator was given ample opportimity by counsel to appear and present 
the testimony affecting the admission which was alleged against him, 
or any other evidence he had to oflfer, and he chose not to do so. 

[1] The question whether the admission was obtained, through ply- 
ing him with liquor, and by threats, was wholly a question of fact, for 

•For other cues see same topic & } numbbb in Deo. & Am. Digs. 1907 to date, Jb Rep'r Indexes 
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the executive authorities, with whose decision this court would have 
no right to interfere, had any such evidence been presented. 

The alien is deported, among other reasons, as a person likely to be- 
come a public charge. Having been accorded a hearing, such as is 
required under the Japanese Immigration Case, 189 U. S. 86, 23 Sup. 
Ct. 611, 47 L. Ed. 721, the court cannot inquire as to whether there is 
any evidence at all, which would justify the board in coming to that 
conclusion as matter of fact, or matter of law. 

[2] As I understand the decisions of the Supreme Court, the only 
cases in which a court may interfere are those in which the immigrant 
has been denied some right accorded him by the statute itself, or in 
case the facts appear without contradiction from which as matter of 
law it follows that he is not an alien at all. Gonzales v. Williams, 192 
U. S. 1, 24 Sup. Ct. 171, 48 L. Ed. 317; U. S. v. Wong Kim, 169 U. 
S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890. Even the determination of that 
question, if it depends upon disputed facts, seems to be within the con- 
trol of the executive (U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040), nor do I understand that even an abuse of authority 
is reviewable, provided that a hearing be given and certain elementary 
procedural rights are observed in form. The Japanese Immigrant Case, 
supra, came up on demurrer to a traverse alleging that the hearing 
was "pretended," and that the relator did not know what the inquiry 
was about. This I interpret as meaning that abuse of their powers by 
the authorities is a matter only of executive discipline provided that the 
requisite forms are not violated. If so, it is quite clear that there is 
no such review as comes up on motion for a nonsuit in an action at law 
before a jury, and that the fact that the record has no evidence justify- 
ing the result in law is no ground for discharging the alien. Therefore 
I do not here examine the question of whether there is any evidence 
whatever in the writ which could possibly justify the Secretary of 
Commerce and Labor in deporting the relator, either as one admitting 
that he had committed a crime, or as one likely to become a public 
charge, because both those questions I hold to be without my jurisdic- 
tion. If this be so, it becomes unnecessary to determine whether the 
admission of having committed a crime involving moral turpitude men- 
tioned in section 2 of the act must take place at the time of the hearing 
or may occur before. If also renders unnecessary a determination 
whether the admission actually made upon the hearing by the relator 
was an admission of the commission of such a crime. It is enough that 
the relator is an alien and that he has been accorded the opportunity 
to call witnesses, to be represented by counsel, to be informed of what 
is charged against him, and to have a hearing before the designated 
tribunal and a chance to present his side. All these he has, and that 
takes the matter away from a court. 

.Writ dismissed Petitioner remanded. 



Digitized by 



Google 



CEBS 290 FBDBRAL BBPOETEB 

UNITED STATES r. MBYEBS et aL 
(District Court, D. Connecticut October 9, 1911.) 

SiflNENT DOHAIIT (8 130*) — CONDEMNATION PB00SEDING8— DaVAGBS. 

In proceedings by the United States to condemn for a post office site 
• propcoi^ on which business buildings are situated, tenants are not en- 
titled to recover special damages on account of the cost of removing 
their, fixtures to a new location, nor for loss of profits during such re^ 
moval. 
fEd. Note.— For other cases, see Eminent Domain, Dec. Dig. § 130.* 
Consequential and indirect damages in condemnation proceedings, see 
note to High Bridge Lumber Co. v. United States, 16 C. C A. 468.] 

Proceedings by the United States against Morris Meyers, Arthur E. 
Bernd, Adolph Huber, and the Savings Bank of Danbuiy to condemn 
site for post office at Danbury. On report of committee. Judgment 
on report. 

John T. Robinson, for plaintiff. 

Canfield, Judson & Pullman, for defendants. 

PLATT, District Judge. The committee correctly interpreted the 
law as I find it to be, disregarding all evidence touching the question 
of special damage to the tenants Bernd and Huber, which might grow 
out of taking down, carrying away, and setting up again in a new 
location, thfe fixtures in their stores, which thty had the right to 
remove, together with loss of profits during the cessation of business 
resulting from such removal. What the damage would have been, if 
§aid testimony had been taken into account, is therefore immaterial, 
and the alternative part of the report is of no service to the court. 

Let judgment be entered, based upon the original findings of the 
committee. 

•Tot other caiei lee lame topic Jb 9 numbxb In Deo. it Am. Digs. 1907 to date, Jb Rep'r Indexes 
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80UTHBBN PAC. CO. ▼. DE VAM-B DA COSTA. 

(Circuit Courit of Appeals, First Circuit October 4, 1911.) 

No. 928. 

1. Death (| 8*) — Wbonqfui, Death— State Statutes— Application— Death 

ON High Sea. 

The Kentucky wrongful death act (Ky. St. 1909, S 6 [Russell's St. S HI), 
confers a right of action against a corporation, a citizen of that state, for 
death of another resulting from the corporation's negligence, while oper- 
ating a vessel on the high seas. 

[Ed. Note.--For other cases, sec Death, Cent Dig. f { 12, 36, 52, 121, 
183; Dec. Dig. § 8.* 

What law govems actions for wrongful death, see note to Burrell v. 
Fleming, 47 C. O. A. 606.] 

2. Death (§ 35*)— Wbongfui. Death— Liabilut Undeb Fobeign State Stat- 

ute— Pnfobcehent. 

LUbiUty created by Ky. St 1900, S 6 (Russell's St 1 11), against a cor- 
poration, a citizen of that state, for the wrongfur death of an employ^, 
will be ^iforced in the courts of another jurisdiction having a similar 
statute if there is no violation of public policy of the state wherein the 
suit is brought 

[Ed. Note.— For other cases, see Death, Cent Dig. § 60; Dec. Dig. S 
85.*1 

8. ExEcuTOBs AND Administbatobs (§ 12*) — ^Appointment— Jubisdict^on— 
Claim f»b Wbongfxjl Death— "Assets." 

Ky. St. 1909, § 6 (Russell's St § 11), authorizing the maintenance of an 
action against a corporation for death of a servant due to negligence, pro- 
vides that the action shall be prosecuted by the decedent's personal re|)re^ 
! sentative, and that the amount recovered, less funeral expenses and the 
cost of administration and such cost above the recovery including attor- 
ney's fees as are not Included in the recovery from defendant shall be for 
the benefit of and go to the kindred of deceased in a specified order. 
Beld that, under such act, a claim for wrongful death constituted assets 
of the decedent's estate sufficient to confer jurisdiction on the probate 
court to appoint an administrator to enforce such liability, and this with- 
out reference to the fact that decedent was an alien. 

[Ed. Note. — ^For other cases, see Executors and Administrators, Cent 
Dig. § 24; Dec. Dig. § 12.* 

For other definitions, see Words and Phrases, voL 1, pp. 556-559.] 

4. Bzegtttobs and Administbatobs (8 11*) — ^Appointment of Administbatob 
—Claim fob Wbongful Death. 

The fact that a cause of action in favor of an alien's administrator p^v 
wrongful death did not accrue to the Intestate in his lifetime, but accrued 
only on his death by virtue of statute, was no objection to its being re- 
garded as sufildent basis for appointment of an administrator, since the 
violation of decedent's right did not die with him, and his right to en- 
force the same, which did not exist at common law, was preserved by 
statute. 

[Ed. Note.— -For other cases, see Executors and Administrators, Cent. 
Dig, J 25; Dec-Dlg. 8 II.*] 

Ob ISXSOUTOBS AND ADMINISTBATOBS (S 12*) — WbONGFUL DEATH— ACTION— 
PLACE. 

In case of wrongful death, either the court of the state wherein the 
cause of action accrued or the court of the state wherein the defendant 
resides should recognize the right of action as a sufficient basis for the 

•For other cues lee same topic Jb 9 NxnaxB In Deo. Jb Am. Digi. 1907 to date, Jb Rep'r Indexoe 
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grant of letters of administration, and, if there were no assets save tlie 
death claim, there would be no necessity for taking out both domiciliary 
and ancillary administration. 

[Ed. Note. — For other cases, see Bxecutors and Administrators, Dec. 
Dig. < 12.*] 

8. Appeal and Ebbob (§ 1047*) — Bvidbncb— State Statutes— JudiciaI/ No- 
tice. 

Where an action for wrongful death, under Ky. St. 1909, S 6 (Russell's 
St. § 11), conferring such right of action, was removed to the federal 
court sitting in Massachusetts, defendant was not prejudiced by the fact 
that the Circuit Court took Judicial notice of the Kentucky statute, and 
that it was not introduced in evidence; it appearing on appeal that the 
statute noticed was Identical with that presented by defendant to the 
Court of Appeals. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. 8 1047.*] 

T. Appeal and Erbob (§ 1031*) — Habmless Ebbob— Failubb to Intboducb 
Statute— Assumption by Appellate Coubt. 

An appellate court which, in certain cases, is required to take Judicial 
notice of the laws of the various states of the Union and may inform 
Itself by mere Inspection of a general statute that the trial court applied 
the law correctly, should not assume that error In failing to offer for- 
mal proof of a general state statute was harmful, when a mere Inspec- 
tion of the law would show that It was not harmful, and that the result 
would not have been different had the law been formally proved ; it be- 
ing open to the plaintiff in error to show that th^ error was harmless by 
exhibiting to the appellate court a statute conforming to that applied at 
the trial. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. H 4038- 
4046; Dec. Dig. 8 1031.*] 

B. Evidence (§ 12*) — Judicial Notice— Mobtalitt Tables. 

The court will take Judicial notice of the correctness of the standard 
mortality tables without their authenticity or general use being proved. 

[Ed. Note. — ^For other cases, see Evidence, Cent Dig. { 17 ; Dec Dig. 
8 12.»] 

fk Masteb and Sebvant (8 201*)— Death— Joint ob Concubbino NEaLiosNOB. 

Where a seaman was killed by the explosion of a steam valve due to 
the concurring negligence of the master in arranging the pipe to which 
it was attached in an unsafe manner and the negligence of a servant in 
opening the valve, the master was liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. 88 S15- 
634; Dec. Dig. 8 201.* 

Concurrent negligence of master and fellow servant, see note to Mau- 
pln V. Texas & P. Ry. Co., 40 C. O. A. 236.] 

10. Masteb and Sebvant (8 285*) — Death of Seaman— Neoliobnob— Ques- 
tion FOB JUBT. 

In an action for death of a seaman by the explosion of a steam valve, 
whether the explosion was caused by an unsafe arrangement of the pipe 
to which it was attached held for the Jury. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. 8 285.*] 
U. Masteb and Sebvant (8 265*) — Causes of Injubt— Bubden of Pboof. 

Where there appears in the proof various and alternative causes, eactf 
adequate to produce an injury to a servant, the burden Is on plaintiff to 
solve the uncertainty and show that it was due to a particular cause ex- 
isting through defendant's negligence. 

[Ed. Note.— For other cases, see Master and Servant, Coit Dig. 88 
877-908; Dec. Dig. 8 265.*] 

•FM otbtr oAMt •«• sAina topio & i nxtmbsb In Deo. Jb Am. IMga. 1907 to data, Jb R«p'r Indezas 
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12. Master and Sekvant (§ 265*) — ^Death of Sb»vant— Bubden or Pboof. 

In an action for death of a servant, the plaintiff's burden of proof to- 
show the cause of the injury is not sustained by showing merely that it 
was due either to the negligence of the master or of a fellow servant, 
but he may establish his case by proof of the master's neglig«nce ade- 
quate to produce the injury, without negativing all possible suggestions 
of the existence of other causes ; the burden then shifting to defendant 
to prove other facts and show that the injury was due to causes for 
whicl\ the master was not responsible, or that the actual cause was so 
uncertain that the master's negligence did not appear with reasonable 
certainty. 

[Ed. Note. — ^For other cases, see Master and Servant, Gent. Dig. Si 877- 
908; Dec. Dig. S 205.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Viscount De Valle Da Costa, as administrator of Delfino 
Rodriguez, deceased, against the Southern Pacific Company. Judg- 
ment for plaintiflF, and defendant brings error. Affirmed. 

William D. Turner (Reginald Foster and George Hoague, on the 
brief), for plaintiff in error. 

Wendall P. Murray (Charles F. Smith, on the brief), for defendant 
in error. 

Before COLT, Circuit Judge, and ALDRICII and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is a writ of error for review of the 
rulings of the Circuit Court in an action of tort for causing the death 
of the plaintiflF's intestate, Delfino Rodriguez, through negligence. 

The case has been before the courts in various aspects. See 160 
Fed. 216; 167 Fed. 654; and 176 Fed. 843, 100 C. C. A. 313. 

Rodriguez, a subject of the Kingdom of Portugal, was a coal passer 
on the steamship El Valle. His bunk was in the forecastle, wherein 
was an auxiliary engine used for moving the capstan and windlass. 
Steam was supplied to this engine by a steam pipe connected with a 
steam valve. By the bursting of this valve, Rodriguez, while in his 
bunk, was so badly scalded that he died in consequence. The vessel 
was on the high seas at the time of the injury. 

Suit was brought in the superior court for the county of Suffolk 
and commonwealth of Massachusetts by the present defendant in er- 
ror, as administrator appointed by a probate court of the state of 
Massachusetts. Upon the petition of the defendant, a corporation of 
the state of Kentucky, the case was removed to the Circuit Court. 

The defendant by plea in abatement denied the validity of the grant 
of letters of administration. Upon the trial of said plea, it was stipu- 
lated as follows: 

"It id hereby agreed that, unless the right of action against the defendant 
is assets in this jurisdiction, the deceased having no other property here, and 
not having been at the time of his death a resident of the state of Massa- 
chusetts, the plea in abatement is to he sustained ; but, if such right of action 
is assets sufficient to give Jurisdiction to the probate court tp appoiot an ad- 
ndnistrator here, the plea in abatement is to be overruled; and the case is 

•For other catei se« name topic ft 9 nvmbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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submitted to the court for a ruling upon the matter. This agreement is only 
to apply to this case and not to be evidence in any other proceeding." 

The overruling of the plea in abatement is assigned as error. A 
jury trial was then had, wherein the jury found for the plaintiff and 
assessed damages in the sum of $5,000. 

[1] The statute of the state of Kentucky, whereof the Southern 
Pacific Company, owner of the steamship, is a citizen, was held by 
the Circuit Court to give a right of action for a death occurring while 
the vessel was on the high seas. The Hamilton, 207 U. S. 398, 28 
Sup. Ct. 133, 52 L. Ed. 264, we think directly supports this ruling; 
the court saying of a similar statute : 

"We construe the statute as Intended to govern all cases which it is com- 
petent to govern, or at least not to be confined to deaths occasioned on land, 
etc." 

We find nothing in the opinion in I^ Bourgogne, 210 U. S. 95, 28 
Sup. Ct. 664, 52 L. Ed. 973, which limits the decision in The Hamil- 
ton, or renders inapplicable to the Kentucky statute a like construction. 

In The Hamilton, 207 U. S. 405, 28 Sup. Ct. 133, 52 L. Ed. 264, 
there was reserved the question whether the statute was intended to 
include foreign subjects. Upon this point, however, the opinion of the 
Circuit Court in Vetaloro v. Perkins (C. C.) 101 Fed. 393, and the 
opinion in Mulhall v. Fallon, 176 Mass. 266, 57 N. E. 386, 54 L. R.. A. 
934, 79 Am. St. Rep. 309, may be regarded as stating the correct 
view of the law. We are of the opinion that the Kentucky statute 
renders the defendant liable for the death of an alien occurring on the 
high seas through its negligence. 

[2] This liability will be enforced in the courts of another jurisdic- 
tion having a similar statute if there is no violation of the public poli- 
cy of the state wherein suit is brought. Northern Pacific R. R. v. Bab- 
cock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958; Stewart v. Bal- 
timore & Ohio R. Co., 168 U. S. 455, 18 Sup. Ct. 105, 42 L. Ed. 537. 

[8] While there is a general acceptance of this rule, there is much 
conflict of authority over the question of the proper party to bring 
suit to enforce the liability. If the statute whi<5i gives the right pro- 
vides for a suit by the personal representative, a question arises wheth- 
er it is a personal representative appointed by the courts of the state 
wherein death was caused, a personal representative appointed at the 
decedent's domicile, or a personal representative appointed in the ju- 
risdiction where the defendant is sued. 

It results that, though a defendant's liability may be clear, whatever 
course may be taken in an attempt to enforce this liability, there arise 
objections supported by good authority which imperil the substantial 
rights of those for whose benefit the liability was imposed. If admin- 
istration is taken out in the place of domicile of the deceased, objection 
is made that only the state which gives the right of action can appoint 
a legal representative with authority to enforce that right of action. If 
a legal representative is appointed' in such state, it is objected in the 
state wherein suit is brought that the authority of an administrator has 
the territorial limits of the state of his appointment. If suit is brought 
in the place of defendant's residence, a twofold objection may be made. 
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that the administrator should have been appointed either at the dece- 
dent's domicile or in the state whose statute creates the right of ac- 
tion. If an attempt is made to take ancillary administration, the objec- 
tion is raised that this right depends upon the existence of assets in 
the state, and that a claim for damages for death is not assets within 
the state and does not warrant the appointment of an administrator. 
See Connor v. N, Y., N. H. & H, R. R., 28 R. I. 560, 68 Atl. 481, 18 
L. R. A. (N. S.) 1252. 

The ordinary rule limiting the authority of an administrator to the 
state of his appointment in many states has been relaxed in actions 
for causing death on the ground that the personal representative is 
rather a trustee for the beneficiaries named in the statute than an or- 
dinary administrator ; that he is rather a nominal party than the real 
party^ in interest ; and that his authority is that of a nominal plaintiff. 

Without questioning these decisions or the reasons assigned for the 
recognition of. a foreign administrator in such cases, we are of the 
-opinion that cases which support the right of a foreign administra- 
tor to maintain the suit are not inconsistent with the right to take out 
letters of administration in the residence of the defendant. 

The right to administration is recognized whenever there are assets 
within the jurisdiction. Is a death claim assets for the purpose of the 
appointment of an administrator? 

• The enactment of a statute giving an action for death, and requiring 
that it shall be brought by a personal representative, we think should 
be regarded as a conclusive recognition of the right of administration 
to enforce such a claim. If a statute desi^ates the personal repre- 
sentative of the deceased as the proper plaintiff, to limit the right to 
cases in which the deceased left assets other than the right of action 
would introduce an unreasonable and arbitrary distinction. To hold 
that suit might be brought in the state of Massachusetts for causing 
death if the deceased left property in the state, but that it could not 
be brought if he had no property, would be to make a distinction in 
favor of persons who have estates against persons who have no es- 
tates — to deny the remedy to those most in need of it. 

In N. E. Mut. Life Ins. Co. v. Woodworth, 111 U. S. 138, 4 Sup. Ct. 
364, 28 L. Ed. 379, it was^ held that a policy of life insurance is assets 
for the purpose of founding administration in another state in which 
a corporation does business and, as required l^ the statute, has an 
agent upon whom process may be served. It was held that the debt 
on the policy is assets, and the grant of letters of administration was 
upheld. 

If simple contract debts are assets where the debtor resides, and if a 
corporation debtor may be held to have a domicile to give a situs to 
its debt at the place where it may be sued, the situs of this obligation, 
under the circumstances, would be in the state of Massachusetts, where 
the defendant has an agent, unless the rule is different as to obliga- 
tions for tort and obligations in contract For a distinction on this 
ground there seems to be no sufficient reason. 

In Blackstone v. Miller, 188 U. S. 189, 23 Sup, Ct. 277, 47 L. Ed. 
439, it was said, on a question of situs of the debt, that power over 
the person of the debtor confers jurisdiction. To hold that by the 
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law of Massachusetts its courts have power over the person of this 
defendant to compel it to respond to the obligation created by the stat- 
ute of Kentucky is inconsistent with the view that there cannot be in 
Massachusetts a competent plaintijfF. 

The learned circuit judge dismissed the contention that there were 
no assets in this jurisdiction, as too artificial. "It is enough that as- 
sets and appointment came into being at the same moment. ' 

This is criticised on the ground that assets of the estate of the de- 
ceased do not come into being at all. Stewart v. Baltimore & Ohio R. 
R. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537, is cited to show 
that the damages are not part of the estate of the deceased. This was 
said, however, in connection with the proposition that the plaintiff 
was simply a nominal plaintiff. 

While under certain statutes it may be said that there are no assets 
of the estate of the decedent subject to the claims of the general cred- 
itors of a decedent's estate, yet it should be recognized that the defend- 
ant's liability arises out of its wrong to the deceased, and that the right 
of the beneficiaries is derivative from the right of the deceased. 

The provision which makes a legal representative the proper plaintiff 
to enforce the liability is a recognition that the statute is based upon 
the rights of the deceased, and that the rule of the common law, which 
forbade an action if death ensued, being annulled, the right of the de- 
ceased remains to be enforced by his personal representative even 
though the statute provides a particular mode of distribution different 
from that of ordinary administration. To say that a reasonable com- 
pensation for his wrongful death is not to be regarded as assets for 
the purpose of obtaining administration is to afford a basis for tech- 
nical objections which ignore the nature of the decedent's right and 
the principle of justice upon which such a statute is founded. In order 
that property be assets of an estate, it is not necessary that it follow 
the ordinary rules of distribution. 

In Blagge v. Balch, 162 U. S. 439-463, 16 Sup. Ct. 853, 858 (40 L. 
Ed. 1032), Chief Justice Fuller observed: 

"It often happens that administrators receive money which is not to be 
administered as part of the general assets, but is to be distributed in a par- 
ticular way." 

The reasoning of the opinions in Sargent v. Sargent, 168 Mass. 420, 
47 N. E. 121, and Walsh v. Boston & Maine R. R. Co., 201 Mass. 527- 
533, 88 N. E. 12, supports the view that the value of a man's life to 
his wife or next of kin constitutes, with a certain limitation as to the 
amount, a part of his estate which he leaves behind him to be admin- 
istered by his personal representative. 

When the statutes of a state provide that an action for causing death 
may be brought by a personal representative for the benefit of the 
next of kin, we think it follows that there arises a right to the appoint- 
ment of a personal representative on this ground alone (see Sargent 
V. Sargent, 168 Mass. 420, 47 N. E. 121) ; otherwise, as we have said, 
an unjust discrimination would follow. If in such state a similar right 
of action arising under the laws of another state will be enforced, we 
see no reason why the liability of the defendant in its jurisdiction 
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should not be regarded as a proper basis for probate jurisdiction and 
the grant of letters of administration. 

A defendant's liability in tort, in the state of Massachusetts, implies 
a plaintiff capable of enforcing it in the courts and the right to pro- 
cure the appointment of a legal representative, in cases where the 
statute designates a personal representative of the decedent as plain- 
tiff. We find no reason for a discrimination between the rights of 
citizens of the state, citizens of another state, and aliens, in this re- 
spect. As the Massachusetts courts have refused to make a distinc- 
tion between the substantial rights of foreign subjects and of citizens 
of the state, and have held a defendant equally liable to either (Mul- 
hall V. Fallon, 176 Mass. 266, 57 N. E. 386, 54 L. R. A. 934, 79 Am. 
St. Rep. 309), it should follow, we think, that either has an equal right 
to letters of administration for the purpose of enforcing the liability. 

[4] The contention that, since the cause of action did not accrue 
to the intestate in his lifetime, but accrued only upon his death ^ by 
virtue of the statute, it cannot be regarded as a basis for the appoint- 
ment of an administrator upon the decedent's estate, we cannot ac- 
cept as a sound argument. A violation of the right of the decedent is 
the essence of the cause of action. The wrong to the decedent did not 
die with him, though at common law death absolved the wrongdoer 
from civil liability. The statute merely removes that absolution, and 
preserves the wrong to the deceased as a cause of action. 

Whether a statute which makes a defendant liable for death by 
wrongful act is to be regarded as causing a survival of a right of ac- 
tion of the deceased, or as creating a new cause of action, may be a 
proper question when the principle of compensation, or the rights of 
creditors, is under discussion; but to apply this distinction for the 
decision of the question of the right to letters of administration, to en- 
force a liability based primarily upon a wrong to the deceased when 
there is no doubt as to the principle of compensation and no possible 
conflict between creditors and next of kin, can lead only to verbal con- 
fusion and unjust discrimination. 

The plaintiff in error relies upon Richardson v. New York Central 
R. R., 98 Mass. 85 ; but in view of the express reference to this case 
as "materially modified if not overruled" in the later case of Walsh 
V. Boston & Maine R. R. Co., 201 Mass. 527-533, 88 N. E. 12, we do 
not feel bound to follow the reasoning of the earlier case. 

The statutes of both states, Kentucky and Massachusetts, in pro- 
viding^ that a personal representative of the deceased may sue, adopt 
the view that the foundation of the action is the right of the deceased, 
and that the violation of that right by the defendant is to be redressed 
by one who is the personal representative of the deceased, appointed by 
the same authority and with the same safeguards that are required of 
a personal representative to enforce other rights of the deceased after 
his death. The fact that the personal representative of the deceased is 
required in the first instance to gain possession, in connection with the 
nature of the right of the deceased, which is the basis of the cause 
of action, is a sufficient reason for holding this property to be assets 
of the estate of the deceased for all beneficial purposes, and for all pur- 
poses consonant with the intent of the statute. 



Digitized by 



Google 



696 190 FEDERAL RBPORTBB 

In the present case, however, we are dealing with a statute providing 
that the administrator is to recover money and apply it in part to the 
purposes of the estate of the decedent. He is to receive assets of the 
estate of the decedent, using those terms in the strictest sense. .By the 
statute of Kentucky it is provided that the amount recovered — 
"less funeral expenses and the cost of administration, and such costs of re- 
covery, Including attorneys* fees, as are not Included in the recovery from the 
defendant, shall he for the benefit of and go to the kindred of the deceased 
in the following order." Ky. St 1909, { 6 (Russell's St | 11). 

The personal representative is to recover what would ordinarily be 
a charge against the estate of the decedent, i. e., funeral expenses, so 
that his recovery from the defendant includes what in the strictest 
sense is to be regarded as an asset of the decedent's estate to be ap- 
plied by the administrator as in the ordinary course of administration. 

Even if we consider the case on narrow grounds, the administrator 
in this case is suing for assets of the decedent's estate in his right as 
administrator, and not in the right of the beneficiaries. As there exists 
an obligation of the defendant to pay into the decedent's estate a sum 
of money to be applied to the ordinary expenses of an estate, and not 
to be applied for the benefit of the widow and next of kin, the objec- 
tion that no assets of the decedent's estate come into being is untenable 
under this particular statute. But this distinction, though sufficient to 
meet a technical argument, we regard as altogether too narrow ground 
to be applied in cases of this character. If the right to compensation 
for such wrong is the only benefit which the deceased can confer upon 
his kindred, this should be held sufficient to uphold the action of a pro- 
bate court even where the statute specifically requires that there shall 
be assets within the jurisdiction. 

[5] We think further that either the court of the state wherein the 
cause of action accrued, or the court of the state wherein the defend- 
ant resides, should recognize the right of action for wrongful death 
as a sufficient basis for the grant of letters of administration. If 
there are no assets save the death claim, it should not be necessary 
to take out both domiciliary and ancillary administration, and especial- 
ly should the right of action not be defeated through any inability to 
secure the appointment of a personal representative. The statutes do 
not create the rights of the beneficiaries as distinct rights proceeding 
from the statute. This theory would render such statutes of doubtful 
constitutionality. The beneficiaries take in and through the rights of 
the deceased, and the wrong is repaired through compensation to his 
family. The state of the law should be such as not to put the bene* 
ficiary to peril of correctly deciding which line of decisions he should 
follow in securing a personal representative. Whichever course he 
may take, under the present condition of the law he will be confronted 
with the objection that he should have taken the other. The com- 
mon sense solution of this seems to be to hold that either course may 
be taken, and that we should recognize a right of this character as a 
sufficient basis for the appointment of legal representatives in the ab- 
sence of express decision by the state court to the contrary. 

There is, of course, the difficulty of a double appointment. Such a 
difficulty arose in Baltimore & Ohio R. R. Co. v. Evans (C. C. A.) 
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188 Fed. 6, where administration was taken out both in the domicile 
and in the state where the cause of action arose; but so far as the stat- 
utes provide for assets which, strictly speaking, are those of the de- 
cedent's estate, the ordinary principles of domiciliary and ancillary ad- 
ministration will govern. So far as the right is that of the benefici- 
aries, either court which appoints the legal representative is competent 
to protect the beneficiaries. Dennick v. R. R. Co., 103 U. S. 11, 26 
L. Ed. 439, expressly holds that an administrator appointed elsewhere 
than in the state where the cause of action accrued may enforce the 
liability. 

[6] The plaintiff in error also objects that the Kentucky statute was 
not offered in evidence and was not proved at the trial, and cites Union 
Pacific R. R. Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 
983. That case, however, does not support the contention that there 
was error in taking judicial notice of the laws of the state' of Ken- 
tucky. The count was so framed as to show that it was based upon a 
Kentucky statute. In Union Pacific R. R. Co. v. Wyler, the court said 
that the question involved was one of pleading and was not controlled 
by the law in regard to judicial notice of statutes, which is a matter 
of evidence. 

The cases in the Supreme Court are somewhat confused by the dif- 
ference in rule which obtains between cases brought before the Su- 
preme Court on writ of error to a state court, wherein the Supreme 
Court does not take judicial notice of the laws of all the states, and 
cases which are properly brought before the United States courts. 
There the rule seems to be established that the courts take judicial no- 
tice not only of the statutes of the district wherein the Circuit Court 
is sitting, but of the statutes of other states of the Union. Liverpool 
Steam Co. v. Phenix Insurance Co., 129 U. S. 445, 9 Sup. Ct. 469, 32 
L. Ed. 788; Lamar v. Micou, 114 U. S. 218-223, 5 Sup. Ct. 857, 29 
L. Ed. 94; Owings v. Hull, 9 Pet. 607-625, 9 L. Ed. 246. 

Cases of this character should be distinguished from cases of the 
class of Hanley v. Donoghue, 116 U. S. 1, 6 Sup. Ct. 242, 29 L. Ed. 
535, and Renaud v. Abbott, 116 U. S. 277, 285, 6 Sup. Ct. 1194, 29 L. 
Ed. 629. 

As the plaintiff in error has presented to this court what it states to 
be the Kentucky statute, and as there is no difference between this 
and the statute applied by the Circuit Court, it is apparent that its 
objection is wholly technical and that by its own showing, if there was 
error, as is contended, it was harmless error. 

[7] We question whether, under ordinaiy circumstances, informali- 
ty in proof of a general statute of one of the United States should 
be a sufiicient ground for reversal by a United States court, unless 
there is the further contention that the statute law was other than it 
was assumed to be in the trial court. An appellate court which in cer- 
tain cases is required to take judicial notice of the laws of the vari- 
ous states of the Union, and which may inform itself by mere inspec- 
tion of a general statute that the court below applied the law correct- 
ly, should not assume that error is harmful when a mere inspection of 
a general statute would show that it was not harmful, and that the 
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result would not have been different had the law actually applied been 
presented with formal proof. 

In any event, we think that it should be open to a party to sHow 
that the error was harmless by exhibiting in the appellate court a 
statute conforming to that applied as law in tlie court below. While 
there may be exceptional cases in which a reversal or a new trial 
should be had on this ground, a rule which requires proof in order to 
guard against error should not be made an instrument whereby an ap- 
pellate court can be compelled to find error, and assume it to be harm- 
ful, when it may readily ascertain that it is in fact harmless. 

It is further urged that as the declaration contained three counts, 
and the verdict was general, it cannot now be known on which count it 
was rendered. 

The jury made special findings : That the defendant was negligent, 
and that the occurrence did not happen within the jurisdiction of the 
state of Texas (wherefrom jt follows under the circumstances that 
they necessarily found that it was upon the high seas). It conclusive- 
ly appears, therefore, that tfie verdict was not based upon the first 
count; neither is there any reasonable possibility that the jury could 
have found that the vessel was within the jurisdiction of the state of 
New York. The main question of negligence was substantially the 
same under each count, and the jury by special verdict settled the dis- 
pute about the place of accident. 

We find no such uncertainty in the record as would justify a new 
trial. 

[8] It is urged also that the court erred in permitting the use of 
mortality tables without reqyirine^ any evidence that the tables were 
authentic or in general use ; but this is p matter of judicial notice, and 
there is no error in this respect. Chamberlayne's Moderh Law of Evi- 
dence, § 859 C. 

[9] The contention that even if there was a defective pipe there 
could be no recovery if there was negligence in opening the steam valve 
is without merit. The principle that for joint or concurring negligence 
of master and servant the master is liable is well settled. Deserant 
V. Cerillos Coal R. R. Co., 178 U. S. 409, 20 Sup. Ct. 967, 44 L. Ed. 
1127; Northern Pacific R. R. v. Charless, 162 U. S. 359-364, 16 Sup. 
Ct. 848, 40 L. Ed. 999. 

If the sixteenth request for a ruling and its denial stood alone, we 
think there would be error in its refusal as an abstract proposition; 
but the fifteenth and sixteenth requests were presented in connection 
with the contention that if there was concurrent negligence of master 
and servant there could be no liability, and counsel expressly stated: 
"I have framed these two forms of prayer to embody *these ideas." 
We think it clear that the court so treated them in its ruling, and did 
not pass upon the sixteenth request apart from its application to the 
contention erroneously made as to the law of concurrent negligence 
of fellow servant and master. 

This is apparent also from other portions pf the charge, wherein the 
judge clearly and repeatedly instructed the jury that, in order to 
make the defendant liable, the accident must have been caused by the 
defendant's negligence in an improper arrangement of the pipes. 
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[10] It IS further contended that there was no evidence of negli- 
gence which justified the submission of the case to the jury. 

The plaintiff contended that there was a drop in the steam pipe, 
with no drip cock or outlet, and that this was an unsafe arrangement, 
since it permitted an accumulation of water. There was expert tes- 
timony from which the jury was warranted in finding this an unsafe 
arrangement, likely to cause an explosion. 

Upon the fact of the existence of a drop in the pipe the testimony 
was in conflict. We recognize the force of the argument of the plain- 
tiff in error as to the comparative weight of the testimony on this 
point; but, as the question was merely of the comparative weight of 
testimony and involved matters of credibility, we cannot disturb the 
verdict on this account. 

The evidence that such an arrangement would be likely to cause an 
accumulation of water was supplemented by evidence tending to show 
that upon the explosion water came out of the pipe ; one witness tes- 
tifying that Rodriguez's berth, opposite the place where the pipe burst, 
was as wet as if buckets of water had been turned upon it, and wetter 
than other berths. And it appears that, although the forecastle was 
filled with steam, other men did not suffer like injury, but escaped. 

After the explosion the valve had a hole in it as large as an egg, 
blown out of one side ; tfie edges of the holes being irregular in out- 
line, with cracks radiating outwards. 

There was no direct evidence as to the manner in which steam was 
turned on. It was the duty of the carpenter or second mate to see to 
it, and there was evidence that after the explosion the mate had in his 
hand the iron fork used for this purpose. Negligence in this particular 
cannot be assumed without proof, and in the absence of proof the 
jury were entitled to presume that it was done in ordinary course. 
Moreover, even if the steam were suddenly turned on by a fellow serv- 
ant, this would not relieve the defendant, since the accumulation of 
water in the pipe would make the liability to explosion much greater. 

[11] Where there appear in proof various and alternative causes 
each adequate to produce an injury, the burden is upon the plaintiff to 
solve the uncertainty and show that it was due to a particular cause 
existing through defendant's negligence. It is true, of course, that 
it is not enough to show a defective appliance existing through the 
master's negligence, but it is necessary to establish the causal connec- 
tion between this negligence and the injury. This rule, however, is 
not necessarily applicable in this case. The negligence of a fellow 
servant in admitting steam too suddenly is not proved, and had it been 
proved would not absolve the defendant if the defect in the pipe con- 
curred with this negligence in the production of the explosion. 

It is also contended that a latent defect in the valve was the cause 
of the accident. The valve was not produced. A single witness stated 
that he inspected the valve after the accident, and stated the nature of 
the break, and that a part looked like poor metal. This evidence was 
not so definite or so conclusive as to require the jury to accept it as 
proof of a latent defect in the valve. Neither are the expressions of 
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expert opinion which have been referred to so conclusive as to show 
that the jury erred in not finding a defect in the valve. 

Upon the whole evidence we cannot say that the jury was not jus- 
tified in finding that but one adequate cause of the accident appeared, 
and that this was the defective arrangement of the pipe. The jury 
was not required to find that either of the other causes suggested did 
exist as a matter of fact, and were entitled to reject as mere sugges- 
tions of possibilities the argument as to the existence of other causes. 

[12] The burden which rests upon the plaintiff to show the cause 
of an injury is of course not sustained by showing merely that it was 
due either to the negligence of the master or of a fellow servant. He 
may, however, establish his case by proof of the master's negligence 
adequate to produce an injury without negativing all possible sugges- 
tions of the existence of other causes. The plaintiflf having produced 
proof of a cause, and this cause being adequate, the burden rested up- 
on the defendant to prove other facts which would show either that 
the injury was due to causes for which the master was not responsible, 
or that the actual cause of the injury was so uncertain that the mas- 
ter's negligence did not appear with reasonable certainty. 

Upon a careful consideration of the brief of the plaintiff in error 
we are of the opinion that, while there may remain doubts as to the 
correctness of the jury's conclusion upon disputed matters of fact, the 
verdict cannot be disturbed on that ground. We find no error of law 
which would justify a reversal of the judgment. 

The judgment of the Circuit Court is affirmed, and the defendant 
in error recovers costs. 



ALLIS-CHAL^IERS CO. V. CENTRAL TRUST CO. OF NEW YORK. 

MUIXEN et aL v. SAME. 

fCircuit Court of Appeals, First Circuit September 22,. 1911.) 

Nos. 923, 924. 

1. MBcnANics' LncNB^(S 57*) — Oonstbuction 6f Statute— "Ownee*' of Pfiop- 

JSBTY— MOBTOAOBS OUT OF POSSESSION. 

A mortgagee not In possession is not an "owner" within the meaning 
of the Maine mechanic's lien statute (Rev. St. Me. c. 93» § 29), which 
gives a lien for labor or materials only when they are furnished **by vir- 
tue of a contract with or by consent of the owner/* and he is not re- 
quired to serve notice of his dissent where he has knowledge that im- 
provements are being made on the property, as Is required of the owner, 
in order to prevent the displacement of his mortgage. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §S 64-74; 
Dec. Dig. I 67.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5134-5151; 
vol. 8, p. 7744.] 

2. MoBTGAOBs (§ 151*)--PBiOBrrT OvEB Subsequent Mechanic's Lien Claims 

— Estoppel. 

The fact that bonds were issued by a corporation for the purpose of 
raising funds to improve the mortgaged property does not create an eq- 
uitable estoppel against the mortgagee and bondholders to prevent thein 

•For otker cases see same topic &, S number in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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from claiming that their mortgage gives a prior lien as agaiiust mechan- 
ic's lien claims subsequently accruing. 

[Ed. Note.— For other cases, see Mortgages, Gent Dig. {{ 309-332 ; Dec. 
Dig. i 151 ;* Mechanics' Liens, Cent Dig. |{ 358>^70.] 

8. MOBTOAOBS (S 161^) — ^E^IOBITT OF LlENS— MECHANICS* LlENB. 

Whoever undertakes construction work upon property subject to a re- 
corded mortgage must be assumed to have relied upon the personal re- 
sponsibility of the other party to tlie contract and upon such liens as the 
statute grants in definite terms, and has no equity to displace the mort- 
gage lien. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. |i 309-332; Dec. 
Dig. S 151;* Mechanics' Liens, Cent Dig. f| 858-370.] 

4. MoBTOAOES (I 151*) — ^PBioarrr of Liens— Mechanics' Liens. 

Where a corporation had delivered its bonds, secured by a recorded 
mortgage, to a contractor for construction work, which in turn liad made 
a valid contract for the sale of such bonds, prior to its entering into a 
contract with a subcontractor, the mortgage lien attached and was enti- 
tled to priority over any lien in favor of the subcontractor, although the 
bonds were not certified by the trustee until later. 

[Bd. Note.— For other cases, see Mortgages, Gent Dig. H 309-332 ; Dec. 
Dig. i 151;* Mechanics* Liens, Cent Dig. H 358-^70.] 

5. Mechanics' Liens ({ 107*)— Agobual of Rioht to Lien— Sttboontbactobs. 

Under the Maine meclianic's lien statute (Rev. St Me. c. 93, f 29)» 
which gives a lien for labor or materials furnished "by virtue of a con- 
tract with or by consent of the owner," while the making of a principal 
contract for improvements by the owner may be taken as a consent to 
the making of subcontracts by the principal contractor, the right of a 
subcontractor to a lien cannot ^^^te from a time earlier than tliat on 
which he acted on such consent by entering into his subcontract 

[Ed. Note.— For other cases, see Mechanics' Liens, Cent Dig. | 298; 
Dec. Dig. i 107.*] 

Appeals from the Circuit Cotirt of the United States for the District 
of Maine. 

Suit in equity by the Central Trust Company of New York against 
the Bodwell Water Power Company and others. Appeals by the Allis- 
Chalmers Company and Clara E. Mullen and others, executors, me- 
chanic's lien claimants, from a decree denying them priority. Affirmed. 

Benjamin Thompson (Martin & Cook, on the brief), for appellant 
Allis-Chalmers* Co. 

Moorfield Storey and Robert G. Dodge Qoseph F. Gould, on the 
•brief), for appellants Mullen and others. 

Howard R. Ives and Arthur H. Van Brunt (Joline, Larkin & Rath- 
bone and Libby, Robinson & Ives, on the brief), for appellee. 

. Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. The appellants allege error in a decree of 
the Circuit Court to the effect that a mortgage, dated July 1, 1905, 
given by the Bodwell Water Power Company to the Central Trust Com- 
pany of New York to secure an issue of $1,000,000 of bonds, constitutes 
a first lien on the mortgaged property; and that liens for labor and 
materials claimed by the Allis-Chalmers Company, and by James B. 

•For other cuei see Bome topic A f numbbb in Dec. ft Am. Digi. 1907 to data, ft Rep'r Indexes 
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Mullen's executors, respectively, are subject to the superior Hen of the 
mortgage. 

[1] In order that a lien may attach for labor and materials under 
chapter 93, § 29, Revised Statutes of Maine, they must be furnished 
"by virtue of a contract with or by consent of the owner." 

The appellants contend that a mortgagee not in possession is an 
^'owner" within the meaning of the statute, and that consent may be 
inferred from knowledge that the work is being done, coupled with 
the failure to give a written notice that the owner will not be responsible 
therefor, as provided in section 30 of chapter 93. 

Upon these propositions the Circuit Court found against the appel- 
lants, and this is assigned as error. 

The Circuit Court was of the opinion that : 

''A mortgagee out of possession Is not In equity, and in tbe state of Maine, 
In law 'owner* of the property. The statute does not apply to him by its 
terms in using the word 'owner.' There is no Just reason why it should be ex- 
tended by construction to apply to him ; and the Supreme Judicial Court of 
Maine has never held directly that It does apply to him. If he takes posses- 
sion of the property, receives its income, and directs its management, then of 
course he becomes an 'owner' both in equity and at the common law of 
Maine. Until he does all that, he holds in fact only a lien, as he would in 
name under the laws of the state of New York and the laws of other states. 
For all practical purposes, he is no more than the holder of a Hen/' 

See Atwood v. Paper and Pulp Co., 85 Me. 379, 27 Atl. 259. 

The chief reliance of the appellants is Morse v. Dole, 73 Me. 351. 
A careful examination of this case shows that it does not decide, either 
directly or by implication, that a mortgagee is an "owner" under the 
statute. The expression quoted from the opinion — 

"At least the knowledge of the mortgagee must in some way appear, be- 
fore the written notice mentioned in R. S. c. 91, | 28 (amended 1876, c. 140), 
can be required from him in order to prevent a later claim from taking pre- 
cedence of the mortgage" 

— is by no means a clear reference to a mortgagee as an owner. On 
the contrary, the words "at least" indicate an intention to reserve the 
question of how much more than mere knowledge of a mortgagee must 
be shown. 

In Morse v. Dole there was no evidence that the mortgagee had any 
knowledge of the rendering of services or delivery of materials. The 
court held that, without knowledge, consent could not be implied. This 
rendered unnecessary any consideration of the question now before us. 
• It is urged "the court clearly proceeds upon the assumption that a 
mortgagee might subject his interest to a mechanic's lien if he consents 
to the furnishing of the labor or materials." If there is such an as- 
sumption, it has not the force of a decision of the state court which 
this court should regard as establishing the law of Maine. It is an 
assumption for the purposes of a particular case only ; it is not a deci- 
sion of the court upon the point involved, and it is not even a safe 
indication that it was the view of the learned judge who wrote tihe 
opinion that the law of Maine was established as to this point 

Another expression is called to our attention: 
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"The lien can hold against snch a mortgagee only in cases where he has 
become a party to the delivery of the materials, or to the work done, by con- 
sent tacitly or expressly given." 

This is by no means definite. It may be that a mortgagee who has 
become a party to the contract between owner and mechanic or a guar- 
antor thereof, or who has induced the mechanic or materialman to go 
on with the work, should be held to subject his own interest as mort- 
gagee to a lien. This we are not called upon to decide. The expression 
last quoted is after all but dictum which indicates that under condition? 
indefinitely described as becoming "a party to the delivery of the ma- 
terials, or to^the work done," the statute might give a lien on the estate 
of a prior mortgagee out of possession. 

We are of the opinion that the appellants have failed to establish the 
proposition that under Morse v. Dole, or any other depision of the 
Maine court, it has been settled as the law of Maine that a mortgagee 
out of possession is an "owner" within the meaning of the statute. The 
examination of the history of section 29, in connection with Morse v. 
Dole, 73 Me. 351, 353, tends rather to the contrary conclusion. This 
question, therefore, must be considered as an open question not con- 
cluded by the decisions of the Maine court, and not even discussed upon 
its merits in the Maine decisions. The brief of neither of the appellants 
suggests that their construction of the Maine statute is supported by 
other authority than the inconclusive Maine cases. 

On the other hand, the brief for the Central Trust Company cites 
a number of cases to support its contention that, upon a proper con- 
struction of the words "consent of an owner," they are inapplicable to 
a mortgagee out of possession. Howard v. Robinson, 5 Cush. (Mass.) 
119; Ettridge v. Bassett, 136 Mass. 314; Tompkins v. Horton, 25 N. 
J. Eq. 284; Cox v. Broderick, 4 E. D. Smith (N. Y.) 721; Phillips 
on Mechanics' Liens, §§ 67, 68; Otley v. Haviland, 36 Miss. 19; Reid ^ 
v. Bank of Tennessee, 1 Sneed (Tenn.) 262 ; McDowell v. Rockwood, ' 
182 Mass. 150, 65 N. E. 65 ; Lummus on Law of Liens, § 260. 

Upon the brief of the AUis-Chalmers Company are cited the fol- 
lowing Maine decisions touching the meaning of the expression "by vir- 
tue of a contract with or by consent of the owner" : Norton v. Clark, 
85 Me. 357, 27 Atl. 252; Shaw et al. v. Young, 87 Me. 271, 32 Atl. 
897; Famham v. Richardson, 91 Me. 559, 40 Atl. 553; Baker v. Wal- 
dron, 92 Me. 17, 42 Atl. 225, 69 Am. St. Rep. 483; York v. Mathis, 
103 Me. 67, 68 Atl. 746. These decisions show that the words "by 
consent of the owner" have given rise to much doubt and to much 
difficulty in their application, but do not support the proposition that 
a mortgagee out of possession is an owner. 

While the expression would doubtless cover implied or quasi con- 
tracts between mechanic and owner, yet from the opinion in York v. 
Mathis, 103 Me. 67, 76, 68 Atl. 746, quoting Huntley v. Holt, 58 Conn. 
445, 20 Atl. 469, 9 L. R. A. Ill, it would appear that "by consent of the 
owner" means something different f i;om an agreement with the owner, 
not requiring such meeting of minds as would be essential to the making 
of a contract, but enough of a meeting of their minds to make it fairly 
apparent that they intended the same thing in the same sense. 
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It is said: 

*'That the conduct of the owner viewed In the light of all the circumstanced 
should Justify an expectation of a lien." 

In Shaw v. Young, 87 Me. 271, 32 Atl. 897, it is said : 

"It seems to he assumed by the Legislature that the owner of real estate 
win be ylgUant In caring for It either In person or by agents ; that If he 
leaves It In possession of agents or tenants, making what repairs are neces- 
sary to be made from time to time, and makes no provision for them, but 
leaves them to be made by agents or tenants, and gives no notice of dissent, 
his consent may be Inferred so far as the lien claimants are concerned." 

This reason seems entirely lacking in the ordinary cas^ of a mort- 
gagee out of possession. The mere knowledge of a niortgagee that a 
mortgagor is improving the property, as he has a right to do, makes 
him in no sense a party to the delivery of the materials or the work 
done (Morse v. Dole), and there can be no just assumption that, like the 
ordinary owner, a mortgagee out of possession will be vigilant in caring 
for it, either in person or by agents. Shaw v. Young. See, also, Han- 
son v. News Pub. Co., 97 Me. 99, 53 Atl. 990. 

The cases of Shaw v. Young, 87 Me. 271, 32 Atl. 897, and Hanson 
v. News Pub. Co., 97 Me. 99, 53 Atl. 990, are very suggestive as to the 
meaning which the court attached to the word "owner," as implying at 
least a relation of immediate control substantially different from the 
relation of a mortgagee, who is concerned only with the security of 
the money lent upon the faith of the mortgage, and of his interest. To 
place upon the ordinary mortgagee a duty to acquire knowledge of the 
dealings of the mortgagor with the property, or the duty of warning 
laborers and materialmen that the mortgagee insists upon his rights 
under his mortgage, would be an innovation of doubtful wisdom. The 
record of a mortgage is the most practical means of notice of the mort- 
^ gagee's intent to insist upon his security. To charge him with consent 
because he fails to give personal notice in writing, in addition to the 
notice afforded by record of his mortgage, is to unsettle the rights of 
mortgagees. 

While statutes giving liens to laborers and to those who furnish ma- 
terials are to be liberally construed, yet, in the absence of a clear ex- 
pression of the Legislature, the courts should not adopt by a construc- 
tion of doubtful language a rule that would unsettle the rights of mort- 
gagees or impair their security. We concur in the view of the learned 
Circuit Judge that there is no just reason why the statute should be 
extended by construction to a mortgagee out of possession. One who 
contracts with the owner of land to furnish labor and materials, or 
one who, with his consent, furnishes materials, is assumed to know, 
if a mortgage is recorded, that the consent of the mortgagor as owner 
can give a lien only to the extent of the mortgagor's interest. Morse 
v. Dole. He has no reasonable ground for an expectation or belief 
that a mortgagee who has advanced money upon the security of the 
land or on the improvements to |pe made thereon is willing to forego 
this security even if the money is advanced for the purpose of plac- 
ing improvements upon the land. 

Nor are the terms of the statute misleading. In ordinary usage the 



Digitized by 



Google 



ALLI8-CHALMERS CO. V. CENTRAL TRUST CO. 705 

term "owner" is never applied to an ordinary mortgagee out of pos- 
session, and would not be so understood. 

These appellants had no contract- with the owner, and were well 
advised by the statute that their right to a lien was dependent, not 
upon express contract, but upon consent, of the owner. 

[2] Apparently the framers of the statute did not contemplate the 
impairment of the ordinary relation of mortgagor and mortgagee. The 
fact that the bonds were issued for the purpose of raising funds to im- 
prove the mortgaged property does not create an equitable estoppel 
against the mortgagee and bondholders to prevent them from claim- 
ing that their mortgage gives a prior lien. Dunham v. Railroad Co., 
1 Wall. 254, 17 L. Ed. 584; Thompson v. Railroad Co., 132 U. S. 
69, 10 Sup. Ct. 29, 33 L. Ed. 256; Porter v. Pittstjurgh Co., 120 U. 
S. 649, 7 Sup. Ct. 1206, 30 L. Ed. 830; Toledo, etc., R. R. Co. v. 
Hamilton, 134 U. S. 296, 10 Sup. Ct. 546, 33 L. Ed. 905; Jones on 
Liens, § 1458. 

[3] Whoever undertakes construction work upon property subject 
to a recorded mortgage must be assumed to have relied upon the per- 
sonal responsibility of the other party to the contract and upon such 
liens as the statute grants in definite terms, and not uppn the expecta- 
tion of displacing the priority of mortgage liens. The argument that 
there is some sort of superior equity in claims for work and materials 
over liens for money previously advanced upon mortgage is without 
merit, and the chancellor cannot apply such a principle either to dis- 
place vested liens or to broaden a lien statute by a construction which 
disregards absolutely the rights in a mortgage security. Kneeland v. 
American Loan Co., 136 U. S. 89, 97 et seq., 10 Sup. Ct. 950, 34 L. 
Ed. 379. 

[4] The next contention is that though the mortgage was recorded 
upon July 24, 1905, it was of no effect until the bonds were certified 
and issued, and that by reason of delay between the recording of the 
mortgage and the issue of bonds the Mullen lien attached prior to the 
lien of the mortgage. Before the record of the mortgage, however, 
the Bodwell Water Company and the Milford Construction Company 
had by contract of July 19th entered into a construction contract which 
provided inter alia for payment to the Milford Company of $700,000 of 
the mortgage bonds. On the same date, July 19th, the Milford Com- 
pany accepted the offer of Farson, Leach & Co. to purchase the $700,- 
000 of mortgage bonds at 90 per cent, and interest. On July 28th the 
Milford Company voted to forward to the complainant for certification 
$500,000 of these bonds at which time it had received from the Bodwell 
Company the entire mass of $700,000 of bonds. 

In other words, the Bodwell Company, before any rights accrued to 
Mullen, had delivered $700,000 of bonds to the Milford Company in 
pursuance of the contract of July 19th. 

The Mullen claimants attach great weight to the decision of the Cir- 
cuit Court of Appeals for the Eighth Circuit in Reynolds v. Manhattan 
Trust Co., 83 Fed. 593, 27 C. C. A. 620, wherein it was held that a 
recorded railroad mortgage was not superior to mechanicsMiens that 
190 F.— 45 
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attached before any bonds were issued or any mortgage debt was 
created. 

This case, however, does not afford us assistance in deciding 
whether, upon the facts above set forth, a mortgage debt was created 
to which the security of the mortgage attached at once. For the pur- 
poses of the present case, we need not consider the correctness of this 
decision, for it is limited to a state of facts where no bonds had been 
sold and no debt created, and does not discuss the question now before 
us. We are of the opinion that the record of the mortgage was notice 
to Mullen of all the substantial equities between the mortgagor and the 
construction company. 

We agree with the learned Circuit Judge that, though lacking in 
formalities, the sale of the bonds was complete. As the Bodwell Com- 
pany had parted with all interest in the entire issue of bonds, the trustee 
held the mortgage title, not as agent of the Bodwell Company, which 
by the sale had lost all right of revocation which would destroy the 
subject-matter of the contract, but as trustee for the security of the 
bonds. 

We find no error in the decision of the Circuit Court that the mort- 
gage lien attached prior to the earliest date at which it is claimed the 
Mullen lien took effect. 

The deed of trust securing the payment of the bonds was an incident, 
and accessory to them. The transfer of the bonds carried with it to 
the transferees the benefit of the security. New Orleans Canal & Bank- 
ing Co. V. Montgomery, 95 U. S. 16, 18, 24 L. Ed. 346. 

It is contended that Farson, Leach & Co. are not bona fide purchasers 
because they did not make payment before the Mullen contract was 
made. It is urged that the fact that they had agreed to purchase is 
immaterial and does not give priority. Dresser v. Missouri & Iowa Ry. 
Construction Co., 93 U. S. 92, 23 L. Ed. 815; Lytle v. Lansing, 147 
U. S. 59, 13 Sup. Ct. 254, 37 L. Ed. 78, are dted.. In the first of these 
cases there was notice of fraud, which made it the duty of the purchas- 
er to withhold further payment. In the second case the bonds were 
void, and notice given the purchaser before payment and while he 
might have repudiated the purchase. 

But these cases are not in point. There was no invalidity in the sub- 
ject-matter of the contract and no fraud. Neither was there any right 
in the Mil ford Construction Company or in Farson, Leach & Co. to 
repudiate their contracts. 

At the time of the purchase of the bonds there was, of course, knowl- 
edge that construction work would be performed ; but this affords no 
reason why a contract for a first lien on all the mortgage property 
should not be upheld. Here is no element of fraud, nor is there any 
element of inequity in the fact that the bondholders sought a lien that 
should precede all possible future liens. A valid obligation arose to pay 
for the bonds, and the subsequent fact that Mullen entered into a sub- 
contract and began work afforded no ground for repudiating this ob- 
ligation. 

[5] The claim of the AUis-Chalmers Company to priority rests upon 
its attempt to date its lien, not from the time it entered into its first 
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contract with the Milford Construction Company, August 16, 1905, but 
from the date of the main contract between the Bodwell Water Power 
Company and the Milford Construction Company. It is urged that a 
lien claim relates back to the day when each contract for labor and 
materials was made, even though delivery of materials or performance 
of work is later. See Morse v. Dole, 73 Me. 351 ; Famham v. Richard- 
son, 91 Me. 559, 40 Atl. 553. 

Whether the doctrine of these cases is here applicable is very doubt- 
ful. The Allis-Chalmers Company and Mullen had no contract with the 
owner, but subcontracts with the construction company. They must 
stand upon the provision which gives a lien for labor or materials fur- 
nished by consent of the owner. As pointed out in Norton v. Clark, 85 
Me. 357, 27 Atl. 252, this is "alternative" to a contract with the owner. 

If, as is urged, consent is to be inferred from knowledge that the 
work is being done, coupled with a failure to give the notice provided 
for in section 30, there is difficulty in carrying the date of the lien back 
to an earlier time than the beginning of work under the subcontract, 
unless, perhaps, it can be proved that express consent of the owner 
preceded and induced the making of a subcontract, a point which we 
need not decide, for we may assume, for the purposes of this case only, 
that the right to a lien arose contemporaneously with the incurring of 
an obligation to furnish labor or materials. 

The Allis-Chalmers Company incurred no such obligation until after 
the mortgage had completely attached, and all questions as to the for- 
malities of the bond issue had disappeared. 

That the original construction contract may be regarded as evidence 
of the consent of the Bodwell Water Power Company is established 
by Norton v. Clark, 85 Me. 357, 27 Atl.;252. But this decision is to the 
effect that the subcontractor is not entitled to his lien merely by sub- 
stitution to the rights of the principal contractor, but that it arises from 
the performance of the work as a direct right under the statute, a right 
which overrides a provision in the main contract that no lien should 
exist. 

This seems inconsistent with the reasoning of the court in Glass v. 
Freeburg, 50 Minn. 386, 52 N. W. 900, 16 L. R. A. 335, relied upon by 
the Allis-Chalmers Company. In Massachusetts the words of a statute, 
"the contract under which the lien is claimed," were held to mean the 
contract of the party claiming the lien, and not the contract of a prior 
contractor for whom the claimant is working. Savoy v. Dudley, 168 
Mass. 538, 47 N. E. 424; Batchelder v. Hutchinson, 161 Mass. 462, 37 
N. E. 452; Bowen v. Phinney, 162 Mass. 593, 39 N. E. 283, 44 Am. 
St. Rep. 391 ; Friedman v. Hampden, 204 Mass. 494, 504, 90 N. E. 
851. Neither can the words of the statute, "by virtue of a contract with 
the owner," be so liberally interpreted as to cover everything done by 
virtue of subcontracts made with the builder or materialman who has 
the main contract with the owner. Were the reasoning of Glass v. 
Freeburg applied to this case, there would be a complete defense in the 
fact that the Milford Company had been paid in full. The doctrine of 
subrggation to the rights of an original contractor would not avail 
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the claimant Norton v. Clark goes only so far as to hold that the orig- 
inal contract may be evidence of consent. 

If we apply the analogy of implied contracts or agreements, as was 
suggested in York et al. v. Mathis et al., 103 Me. 67, 68, 68 Atl. 746, 
the earliest date for a lien is the date of action upon the owner's con- 
sent. We are of the opinion that both of these appellants entered into 
their subcontracts with notice of a recorded mortgage, which was a 
valid security for a debt existing before the date of the earliest sub- 
contract. In point of time, the mortgage has priority over the liens 
claimed by these appellants. We are further of the opinion that, ac- 
cording to the natural and just interpretation of the Maine lien statute, 
it does not cut under the rights of a mortgagee out of possession, and 
that the construction of the statute for which the appellants contend 
is strained and unnatural. 

The adoption of a construction, which makes a mortgagee out of 
possession an "owner" and also subjects him to indefinite rules as to 
"consent of the owner," would ignore the substantial difference in the 
relation ta the property of mortgagor in possession and mortgagee out 
of possession, and tend to unsettle the law as to the rights of mort- 
gagees. We find nothing in the Maine decisions which supports the 
contention that such a result would be equitable. We agree with the 
conclusion of the Circuit Court. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
its costs of appeal. 



THATCHER et al. v. BROWN. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1911.) ' 

No. 1,911. 

Mines and Minbbalb (§ 23*) — Mining Cijlihs in Alaska— Effect of Fail- 
T7BE TO Complete Annual Assessment Wobk. 

Act March 2, 1907, c. 2559, 34 Stat. 1243 (U. S. Comp. St Supp. 1909, 
p. 552), amending the laws governing labor or improvements upon mining 
claims in Alaska, and which provides, inter alia, that upon failure of the 
owner of a claim to perform the requlrec\ assessment work during any 
year "such claim shall become forfeited and open to location by others 
as if no location of the same had ever been made," by implication re- 
pealed and superseded, as to mining claims in Alaska, the provision of 
Rev. St. § 2324 (U. S. Comp. St. 1901, p. 1426), made applicable to Alaska 
by Act June 6, 1900, c. 786, § 26, 31 Stat 329, that on a failure to do the 
annual assessment work a claim shall be *'open to relocation in the same 
manner as if no location of the same had ever been made, provided that 
the original locators ♦ ♦ ♦ have not resumed work upon the claim 
after failure and before such location," and under the law as amended a 
failure to complete the annual work which has been conunenced during 
a year, before its expiration, works an absolute forfeiture, and the rights 
of a relocator cannot be defeated by its resumption.' 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. { 23.*1 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

*For other cases see same topic & S nuiibbb in Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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Action at law by F. H. Thatcher, administrator of the estate of 
Cabel Whitehead, deceased, and others, against Elzie Brown. Judg- 
ment for defendant, and plaintiffs bring error. Affirmed. 

Ira D. Orton, Metson, Drew & Mackenzie, and E. H. Ryan, for 
plaintiffs in error. 

P. M. Bruner, for defendant in .error. 

Before ROSS and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROS.S, Circuit Judge. The plaintiffs in error held under a valid 
location of the mining ground in controversy made prior to the year 
1908, and the defendant in error under a location of the same ground 
made by her on the first day of January, 1909. The record shows 
that the plaintiffs in error did not commence to perform the required 
annual assessment work upon the claim until the 31st day of Decem- 
ber, 1908, at which time they commenced the sinking of a hole in the 
ground, and put up a tent for the workman, who, upon the^.conclu- 
sion of his work for that day, left his tools in the hole with the in- 
tention of resuming the work the next morning ; and the plaintiffs in 
error offered to prove upon the trial of this action, which was eject- 
ment, that their work was resumed and $100 worth of work actually 
performed by them under the location held by them. Acting upon the 
theory that under the law governing Alaska the plaintiffs in error had 
no right to continue their work after the expiration of the year 1908, 
and that their rights had become forfeited by their failure to complete 
$100 worth of work upon the claim during that year, the defendant 
in error located the same ground in the morning of January 1, 1909; 
and in that contention the defendant in error was sustained by the 
court below in its rulings upon the offer of proof by the plaintiffs 
in error and in its instructions to the jury, all of which were excepted 
to by the plaintiff in error, and constitute the grounds of the appeal. 
The real question, therefore, in the case is : What is the law of Alaska 
upon that subject? 

The general mining law in respect to such locations is that found in 
section 2324 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 1426), which, by section 26, c. 1, tit. 1, of the Act 
of June 6, 1900 (31 St. Lg. 321), wad made applicable to the district 
of Alaska. Section 2324 of the Revised Statutes provides in respect 
to the annual labor upon such claims as follows t 

"On each claim located after the tenth day of May, eighteen hundred and 
seventy-two, and until a patent has been issued therefor, not less than one 
hundred dollars' worth of labor shall be performed or Improvements made 
during each year. On all claims located prior to the tenth day of May, eight- 
een hundred and seventy-two, ten dollars' worth of labor shall be performed 
or improvemehts made by the tenth day of June, eighteen hundred and sev- 
enty-four, and each year thereafter, for each one hundred feet In length 
along the vein until a patent has been issued therefor ; but where such claims 
are held In common, such expenditure may be made upon any one daim; 
and upon a failure to comply with these conditions, the claim or mine upon 
• which such failure occurred shall be open to relocation, in the same manner 
as if no location of the same had ever been made, provided that the original 
locators, their heirs, assigns or legal representatives, have not resumed work 



Digitized by 



Google 



710 190 FBDBRAIi RBPOBTBB 

upon the claim after failure and l>efore such location. Upon the failure of 
any one of several co-owners to contribute his proportion of the expenditures 
required hereby, the co-owners who have performed the labor or made the 
improvements may, at the expiration of the year, give such delinquent co- 
owner personal notice in writing or notice by publication in the newspaper 
published nearest the claim, for at least once a week for ninety days, and if 
at the expiration of ninety days after such notice in writing or by publica- 
tion such delinquent should fail or refuse to contribute his proportion of the 
expenditure required by this section, his interest in the claim shall become 
the property of his co-owners who have made the required expenditures. Pro- 
vided that the period within which the work required to be done annually 
on all unpatented mineral claims shall commence on the first day of January 
succeeding the date of location of such claim and this section shall apply to 
all claims located since the tenth day of May, anno Domini eighteen hundred 
and seventy-two." 

On the 2d of March, 1907, Congress enacted this statute: 

"An act to amend the laws governing labor or improvements upon mining 
claims in Alaska. 

**Be it enacted by the Senate and House of Representatives of the United 
States of America in (Congress assembled, that during each year and untU 
patent has been issued therefor, at least one hundred dollars* worth of laoor 
shall be performed or improvements made on, or for the benefit or develop- 
ment of, in accordance with existing law, each mining claim in the district 
4>f Alaska heretofore or hereafter located. And the locator or owner of such 
claim or some other person having knowledge of the facts may also make 
and file with the said recorder of the district in which the claims shall be 
situate an affidavit showing the performance of labor or making of improve- 
ments to the amount of one hundred dollars as aforesaid and specifying the 
character and extent of such work. Such affidavit shall set forth the follow- 
ing: First, the name or number of the mining claims and where situated; 
second, the number of days work done and the character and value of the 
improvements placed thereon; third, the date of the performance of such 
labor and of making improvements ; fourth, at whose instance the work was 
done or the improvements made ; fifth, the actual amount paid for work and 
improvement, and by whom paid when the same was not done by the owner. 
Such affidavit shall be prima facie evidence of the performance of such work 
or making of such improvements, but if such affidavit be not filed within the 
time fixed by this act the burden of proof shall be upon the claimant to es^ 
tablish the performance of such annual work and improvements. And upon 
failure of the locator or owner of any such claim to comply with the provi- 
sions of tills act, as to performance of work and improvements, such claim 
shall become forfeited and open to location by otJiers as if no location of the 
same had ever been made." 

It will be seen that by both th6 acts above quoted the annual assess- 
ment work is required to be done "during" the year. But by the 
former act a failure to complete 3uch work within the year, while ren- 
dering the ground open to relocation, was not declared to work a for- 
feiture of the locator's rights ; on the contrary, he, together with his 
heirs, assigns, or legal representatives, was expressly given the right 
to resume work upon the claim after such failure to complete it, pro- 
vided no other location be made in the meantime. By its act of 
March 2, 1907, however, Congress, while conferring upon locators in 
Alaska a privilege not given by section 2324 of the Revised Statutes, 
to wit, a provision permitting Alaskan locators to file for record an 
affidavit showing the performance of the required annual assessment 
work, which affidavit should be prima facie evidence of such perform- 
ance» expressly declared that, upon the failure of the locator or owner 
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of any such claim in Alaska to comply with the provisions of the act 
as to the performance of work and improvements, "such claim shall 
become forfeited and open to location by others as if no location of 
the same had ever been made." 

It is true that the act of March 2, 1907, contains no express repeal 
of any previous provision of the statutes, and it is also true that im- 
plied repeals are not favored. Still the courts are not at liberty to 
i^ore a purpose to repeal clearly indicated by irreconcilable provi- 
sions. Here we have an old mining statute, made applicable to Alaska 
by the act of June 6, 1900, expressly providing that while a failure on 
the part of the locator to complete the required annual assessment 
work would render the ground covered by the location open to relo- 
cation, yet such work might be resumed by the locator or his legal 
representatives, provided no other location had intervenes, and then 
a later act to amend the law upon the subject in so far as nrining 
claims in Alaska are concerned, which in terms declares that upon the 
failure of the locator to perform the required amount of work upon 
the claim within the year "such claim shall become forfeited and open 
to location by others as if no location of the same had ever been 
made." 

Both acts expressly require $100 worth of work or improvements 
to be done or made on or for the benefit of each claim during each 
year. But the consequences of a failure to complete such work or 
improvements within the year are differently declared, and such difr 
ferences are irreconcilable. In the earlier act such failure is not de- 
clared to end the locator's right ; but he is thereby given the right to 
resume the work after the expiration of the year, provided there has 
been no other location meanwhile. By the later act no such permission 
is accorded, and there is therein an express declaration that such fail- 
ure works a forfeiture of the claim. To that extent the prior law, so 
far as it affects claims in Alaska, was necessarily repealed by the later 
one. 

We are of opinion that the court below was right in its rulings, and 
its judgment is accordingly affirmed. 

WOLVERTON, District Judge, concurs. 



THE INDRAPURA. 

(OLrcuit Ck>urt of Appeals, Ninth Circuit October 16; 1911.) 

No. 1,87a 

1. Shippino (§ 132*) — Sbawobthiness of Ysssce^— Method of Oowbtbuction. 
While, In determining whether or not the constmctlon of a vessel ren- 
dered her unseaworthy, it Is proper to consider evidence of the nsual 
custom of shl];)owner8 and the usual method of constmctlon of ships 
and their appliances, such evidence Is not necessarily conclusive, and 
should be considered In the light of what would appear to be the pm- 

•For oUier cmm Me tame topic ft S mumbbb In Deo. & Am. Digi. 1907 to date, it Rep'r Indexes 
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dent method of construction, and may be rejected entirely where tb» 
construction is obviously defective. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. S 484; Dec. Dife. 
f 132.*] 

2. Appeal and Ebrob (5 lOlO*)— Review—Findings— Seawobthinebs of Ves- 
sel. 

A finding that the placing of the filling pipe extending from the engine 
room to the trimming tank in the forepeak of a steamship upon the floor 
of the intermediate hold, boxed in, without a valve within or inunedi- 
ately without the tank to shut off the water in the tank from the pipe 
in case of a break in the pipe to prevent the flooding of the hold, rendered 
the vessel unseaworthy as to cargo in such hold, will not be reversed by 
an appellate court where there was expert testimony that such construc- 
tion was faulty. 

[Ed. Note. — ^For other cases, see Appeal and Error, Gent Dig. {S 397^ 
8082; Dfc Dig. 1 1010.*] 

8. Shipping (§ 132*)— Liabilitt of Vessel fob Injuby to Oabgo— Skawobth- 

INESS. 

The fact of the breaking of one of the sections of cast-iron pipe ex- 
tending from the engine room of a steamship to a tank in the forepeak 
along the floor of the hold, allowing water to escape into the hold and 
injure the cargo therein, in the absence of evidence to the contrary, 
authorizes an inference that the ship was unseaworthy as to the cargo 
placed in the hold at the beginning of the voyage, by reason either of de- 
fects in the pipe or the boxing, and the burden rests upon the vessel to 
overcome such inference. 

[Ed. Note.—For other cases, see Shipping, Cent, Dig. | 484; Dea Dig. 
i 132.*] 

4. Shipping (f 121*) — Cabbiagb of Goods— Iicplibd Wabbantt of Seawobth- 

INBSS. 

In every contract for the carriage of goods by sea, in the absence of 
agreement otherwise, there is an absolute implied warranty that the ship 
is seaworthy at the time of the beginning of her voyage, and reasonably 
fit to encounter the ordinary perils to be expected, and her liability for 
loss or injury to cargo from a latent defect in vessel or appliances is not 
affected by the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat 445 [U. S. 
Comp. St 1901 p. 2946]). 
[Ed. Note. — ^For other cases, see Shipping, Dec. Dig. f 121.* 
Implied warranty of seaworthiness, see notes to The Garib Prince, 
15 G. a A. 388 ; Neilson v. Coal, Gement & Supply Go., 60 G. G. A. 177.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Sirit in admiralty by Gilbert Palache and others, partners as H. M. 
Newhall & Co., against the steamship Indrapura, the Portland & Asi- 
atic Steamship Company, claimant. Decree for libelants (178 Fed. 
591), and claimant appeals. Affirmed. 

W. W. Cotton, A. C. Spencer, and Zera Snow, for appellant. 

C. E. . S. Wood, Stuart B. Linthicum, and Isaac D. Hunt, for ap- 
pellees. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD. 
District Judge. 

GILBERT, Circuit Judge. The Indrapura was a British steam ves- 
sel for the carriage of freight, and was of the type known as "water 

*For other cases see same topic A 9 nxtmbbb In Dec. A Am. Digs. 1907 to date, A Rep'r Indexes 
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ballast" vessels. Water was supplied to and discharged from her peak 
ballast tank by means of a pipe extending therefrom aft through the 
holds of the ship to the engine room, where it was fitted with a stop- 
cock, and whfere the operation of filling or discharging was carried on. 
There were also means for filling the tank from the deck. The pipe, 
at the time of the voyage in question, which was in 1903, had been 
in service some two years. It was a 3^^ inch cast-iron pipe, % to % 
of an inch thick. It was put together in sections of some six to eight 
feet in length ; the joints bping connected by lead in order to ease the 
same with the roll of the ship. The pipe was laid on the floor of the 
vessel above the ceiling. It was boxed in a wooden case made of two- 
inch lumber to afford it protection against heavy cargo. It contained 
no valve either inside the tank or abaft the collision bulkhead. The 
vessel had been built five or six years previous to the voyage under a 
Lloyd specification, and she had an A-1 rating and carried an A-1 
certificate, which had been issued on the inspection and survey made 
just prior to the voyage. Just before the voyage, the filling pipe had 
been tested by a pressure test of 300 pounds, according to the testi- 
mony of the ship's engineer, and 400 pounds, as testified by the mas- 
ter. She left Yokohama March 12, 1903 ; her destination being Port- 
land, Or. On her voyage she met with stormy weather, which con- 
tinued for three or four days, during which she pitched and tossed 
heavily, and shipped water 'fore and aft. On March 23d her screw 
was racing all day, and on the following day the usual daily soundings 
disclosed that the peak ballast tank was leaking. The tank was 
pumped out, and, on arriving at Portland, it was found that the filling 
pipe had broken off between joints, letting water into hold No. 1, 
where the appellees' gunnysacks were stored, causing injury thereto 
for which the libel in this case was filed. 

The question presented to the District Court on the libel was wheth- 
er the vessel was seaworthy as to cargo by reason of the fact that the 
filling pipe was not fitted with a valve either inside the peak ballast 
tank or stopcock abaft the collision bulkhead, or the fact that the fill- 
ing pipe was not placed beneath the false bottom. Upon the evidence 
the court found the ship liable, and said : 

'*A reasonable precautionary measure would have been .to fit the pipe with 
a valve to be operated by a rod from the deck or at some convenient point 
above the cargo. For the want of such a valve, I hold the vessel was nnsea- 
worthy as to cargo In hold No. 1." 

[1] The question whether the vessel was unseaworthy in carrying 
the filling 'pipe through the hold or for want of means for excluding 
water from the pipe, either immediately within or immediately without 
the peak ballast tank, is one which should be considered, not only in 
the light of the evidence given by expert witnesses as to the usual and 
accepted construction of ballast tanks and their fittings, but also in the 
light of what would appear to be the obvious and prudent method of 
construction. 

The expert testimony was more particularly directed to the question 
of the proper location of the filling pipe — whether it should be above 
or below the f a^se bottom — than to the question of the necessity and 
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feasibility of a valve within or immediately without the tank. The 
expert testimony as usual was conflicting. For the appellee there were 
shipyard superintendents and engineers who testified that it is not 
proper marine construction to permit the drain pipe to run through 
the cargo ; that it should be carried beneath the false bottom, so that 
in case of breakage the water would not reach the cargo; that, if it 
is placed above the false bottom, there should be a valve within or im- 
mediately without the peak ballast tank to shut off the water in the 
tank from the pipe. On the other hand, witnesses equally qualified 
testified that it was recognized as proper marine construction to place 
the pipe as it was placed in the Indrapura, and there was evidence that 
many freight ships were so constructed. One witness testified that 
it was highly improper to fit a valve forward of the collision bulkhead 
because of the difficulty of getting down to it in case it became ob- 
structed, which he testified was likely to occur. Upon this conflicting 
testimony some difficulty is met in arriving at a conclusion. The fact 
must not be lost sight of that the seaworthiness of the ship Indrapura 
is to be measured by the standard of the time of the voyage in ques- 
tion. There is evidence that it is not unusual at that time id construct 
and locate the drain pipe as it was in the Indrapura. In Tidmarsh v. 
Washington Fire & Marine Ins. Co., 4 Mason, 439, 441, Fed. Cas. No. 
14,024, Judge Story remarked that the standard of seaworthiness had 
been greatly raised within the last thirty years and in Burges v. Wick- 
ham, 3 B. & S. 693, Blackburn, J., said that the "standard of sea- 
worthiness must rise with the improved knowledge of shipbuilding and 
navigation." Judge Brown, in The Rover (D. C.) 33 Fed. SIS, said: 

"Seaworthiness does not require perfection in machinery more than any- 
thing else. Perfection is unattainable. Only a reasonable fitness tor the 
service designed is required." 

And in The Lizzie Frank (D. C.) 31 Fed. 477, it was said: 

"Where a vessel is constructed and equipped in the mode usual and cus- 
tomary with other vessels of like character, and in a mode approved by com- 
petent Judges and previous experience, then, in case of an accident happening 
by reason of a latent defect in the equipment and construction, there is no 
negligence on the part of the owner." 

In The Titania (D. G.) 19 Fed. 101, l02. Judge Brown said that 
the question of seaworthiness "is to be determined with reference to 
the customs and usages of the port or country from which the vessel 
sails, the existing state of knowledge and experience, and the judgment 
of prudent and competent persons versed in such matters." But, 
while it is proper to consider evidence of the usual custom of ship- 
owners and the usual method of construction of ships and their ap- 
pliances, such evidence is not necessarily conclusive. It may be re- 
jected altogether where the construction is obviously defective. Gil- 
roy Sons & Co. v. Price & Co. (1893) A. C. 56. 

[2] There is also to be taken into consideration the judgment of 
prudent and competent persons versed in such matters. In view of the 
testimony of such persons, which is found in the record here, to the 
effect that the construction and maintenance of the filling pipe above 
the f^lse bottom without a valve was faulty, and in consideration of 
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the existing conditions and what appeared to the trial court to have 
been the obviously prudent thing to do, that court found that a valve 
in the pipe would have been but a reasonable precautionary measure. 
The case comes to us with this finding in favor of the appellees ; and, 
although if the question were now first presented to us upon the evi- 
dence there might be serious doubt as to the proper answer thereto, 
we are not convinced, in view of the fact that such pipes in the holds 
of vessels have not infrequently been broken, as must have been well 
known to navigators, that common prudence did not demand the in- 
sertion of a valve to prevent injury to cargo in case of such breakage, 
or that the conclusion of the district judge should be set aside. 

[3] But, irrespective of the question of the unseaworthiness of the 
ship on account of the location of the drain pipe or the absence of a 
valve therein at the bulkhead, we are of the opinion that the Indrapura 
was unsea worthy as to the cargo in the hold in which the appellees' 
goods were carried for latent defects in the structure of or the protec- 
tion to tfie pipe. Altiiough the pipe was found to be broken imme- 
diately following a succession of stormy days, the evidence does not 
show that the weather was exceptionally stormy or more so than was 
ordinarily to be expected upon such a voyage. The pipe was inclosed 
in a wooden case constructed of stout planking two inches in thickness 
rising ten inches above the false bottom, and measuring a foot across 
the top. On arriving at the vessel's destination this casing was found 
to be intact, bearing no marks of strain or of collision with any arti- 
cle of the cargo. When it was removed, it was discovered that one 
of the lengths of the cast-iron pipe, eight feet in length, was broken 
in twain. This fracture having occurred as it did, with the consequent 
injury to cargo, the burden was cast upon the shipowner to prove that 
the vessel was seaworthy when she started on her voyage, and that 
the pipe was properly constructed and attached and was securely in- 
cased. One witness testified that in his opinion if some of the bales 
of gunnysacks had got against the casing a heavy lurch of the vessel 
might have sprung it some, enough to break the pipe, "I say that it 
might, you know, I am not saying that it did." But, if it is true that 
the pipe was broken in the manner so suggested, it was for the ship- 
owner to show that the casing was reasonably suflScient for the pur- 
pose for which it was intended, and that it was securely fastened. 
No such evidence was oflfered. There was no testimony as to the 
manner in which the casing was fastened in place, and no proof- that 
it was securely replaced after its removal at Yokohama. There can 
be no question that such a pipe could be, and ought to be, so securely 
protected by casing that no blow upon the casing from shifting cargo 
could so spring it as to break the pipe. From the fact that the pipe 
broke as it did it would seem clear, in the absence of proof to the 
contrary, that there must have been a defect in the pipe or that it was 
improperly mounted or placed, or that it was insecurely incased. If 
from either cause the pipe broke, the ^hip was unseaworthy as to the 
cargo. In The Glenmavis (D. C.) 69 Fed. 472, Butler, District Judge, 
in a similar case, said : 

•I cannot avoid the conclusion, however, that the casing was imperfect 
and unsafe at that time. Casing was essential to the safety of the pipe. 
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Without It the hitter would clearly have been Insecure, and the ship have 
been subject to condemnation on that account. Any shifting of the cargo, 
such as might result from settling, or the motion of the ship in ordinary 
weather, would be likely to break it, if exposed. The sole object of the cas- 
ing is to afford protection against such danger. It is necessary to this end, 
therefore, that the casing shall be very substantial, and be securely fastened 
in place." 

[4] There was in the bill of lading no exception of liability for loss 
or damage from latent defects of the ship, her machinery or appli- 
ances. The owners therefore are not entitled to the benefit of the 
Harter act. The Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 
L. Ed. 1181. In that case it was held that the Harter act did not ex- 
empt the vessel from liability for injury caused by a latent defect 
in the peak ballast tank consisting of a defective rivet which upon the 
voyage broke, leaving a hole through which water entered and injured 
the cargo, and that the ship was unseaworthy at the commencement 
of the voyage. In the Edwin I. Morrison, 153 U. S. 199, 210, 14 Sup. 
Ct. 823, 38 L. Ed. 688, the court approved the language of Mr. Justice 
Gray in his opinion in The Caledonia (C. C.) 43 Fed. 685, in which he 
said: 

"In every contract for the carriage of goods by sea, unless otherwise ex- 
pressly stipulated, there is a warranty on the part of the shipowner that the 
ship is seaworthy at the time of beginning her voyage, and that he has used 
his best efforts to make her seaworthy. The warranty is absolute that the 
ship is, or shall be. In fact seaworthy at that time, and does not depend on 
his knowledge or ignorance, his care or negligence." 

On the appeal from the decision in the case of The Caledonia, 157 
U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644, the court said: 

"In our opinion the shipowner's undertaking is not merely that he will do 
and has done his best to make the ship fit, but that the ship Is really fit to 
undergo the perils of the sea and other Incidental risks to which she must 
be exposed in the course of the voyage ; and, this being so, that undertaking 
Is not discharged because the want of fitness is the result of latent defects." 

And the court cited the case of The Glenf ruin," 10 P. D. 103, where 
a steamship laden with cargo became disabled at sea in consequence 
of the breaking of her crank shaft resulting from a latent defect in 
the shaft, a flaw in the welding, which it was impossible to discover, 
and it was held that under his implied warranty of seaworthiness a 
shipowner contracts, not merely that he will do his best to make the 
ship reasonably fit, but that she shall really be reasonably fit for the 
voyage, and that as, when the Glenfruin started, the shaft was not 
reasonably fit for the voyage, she was unseaworthy. In the case of 
McFadden & Co. v. Blue Star Une (1905), 74 L. & J., K. B. 423, it 
was shown that, owing to the pressure of water, a joint in the tube 
communicating with the ballast tank which was insufficiently packed 
before the loading of a vessel was commenced, gave way and water 
flowed into the stoke holes, then into the bilges and then into a cargo 
hold. It was held that insufficient packing was itself a breach of war- 
ranty of seaworthiness. 

The decree is affirmed 
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BOLEN-DARNAIiL COAL CO. Y. HICKS. 

(Olrcuit Court of Appeals, Eighth Circuit. October 17, 1911.) 

No. 3.513. 

(8yllahu8 hy the Court.) 
L Appeal and Ebbob ({ 695*) — ^Recobd— Questions Pbesented fob Review^ 

SUFSnCIENGT of EVIDENCE. 

It Is indispensable to a review of a ruling that there was substantial 
evidence to sustain a verdict or a finding of fact that the bill of excep- 
tions shall contain all the evidence at the trial, or all the evidence upon 
the specific issue found. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. fS 2911- 
2915;*I>ec. Dig. S e95.*] 

2. Appeal and Ebbob (S 697*) — ^Becobd— Questions Pbesented fob Review 
— sufncienct of evidence. 

But the omission of evidence which does not appear to have been ma- 
terial from a bill of exceptions which recites that it contains all the evi- 
dence and bears the "O. E.*' of the objecting party, and the signature of 
the Judge, is not fatal to thie review. A party may not avail himself of 
an error he has himself induced the judge who tried the case to commit 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2918- 
2927; Dec. Dig. { 697.*] 

8. Evidence (§ 697*) — Masteb and Sebvant (§{ 265, 276*>— Injubies to Seev- 
ANT— Weight of Evidence. 

Conjecture will not sustain a verdict 

The burden is on an employ^ to prove that his injury was caused by 
the negligence of his employer which he charges, and where the evidence 
leaves the matter uncertain, and shows that any one of several causes, 
for one of which the employer and for some of which the employ^ might 
have been responsible, may have produced it, and there is no substantial 
evidence that the negligence of the employer was the real cause of it, the 
employ^ fails in his testimony, and a verdict for him cannot stand. Pat- 
ton V. Texas & Pacific Ry. Co., 179 U. S. 658, 664, 21 Sup. Ct 275, 45 L. 
Ed. 361. 

[Ed. Note. — For other cases, see ESvidence, Cent Dig. fi 2449; Dec. Dig. 
S 597;* Master and Servant, Cent Dig. §§ 877-908; Dec. Dig. fS 265, 
276.*] 
4. Masteb and Sebvant (f 278*) — ^Injubies to Seev ant— Sufficiency oil Evi-i 

DENCE. 

The plaintiff charged that he was burned in a mine by an explosion 
caused by the negligence of a miner in leaving an open keg of powder in 
an entry from 50 to 75 feet distant from shots the plaintiff fired. The 
defendant claimed that the explosion and burning were caused either 
by a windy shot caused by conflicting shots which it was the duty of the 
plaintiff to inspect before firing and not to fire if they conflicted, or by his 
firing shots fh different rooms at the same time, contrary to a rule of the 
company. Three witnesses testified that in their opinion the explosion 
was caused by the conflicting shots which produced a windy shot Two 
witnesses testified that it was possible for fire from a properly prepared 
shot to reach and explode the powder in the keg and one that it might be 
probable In the particular case, but no witness testified that it was prob- 
able, or that in his opinion the explosion was caused by fire from a prop- 
erly prepared shot reaching the powder in the keg. 

Held, there was no substantial evidence to sustain a verdict that the 
explosion was caused by the negligence of the miner who left the keg of 
powder in the entry. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 278.*] 

•For oUi«r omm im lam* topio ft I KUUMmm in Dm. ft Am. Dlgi. 1907 to dato, ft Rop'r laaexw 
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In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by J. B. Hicks against the Bolen-Damall Coal Company. 
Judgment for plaintiff, and defendant brings error. Reversed, and 
new trial ordered. / 

Vincent M. Miles, for plaintiflF in error. 

John T. Hunt and James B. McDonough, for defendant in error. 

Before SANBORN, Circuit Judge, and MARSHALL and WIL- 
LIAM H. MUNGER, District Judges. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment in favor of J. B. Hicks, a shot firer, employed by the Bolen- 
Darnall Coal Company,. on account of numerous alleged errors of 
law, one of which is that the court refused to instruct the jury to 
return a verdict for the company. The only charge of negligence of 
the company submitted to the jury was that John Oiler, a miner in 
the employ of the company whose negligence was imputable to it un- 
der the laws of Arkansas where the accident happened, was guilty of 
negligence which caused the injury of Hicks, in that he left black 
powder in an open keg in an entry in the mine near to the mouth of 
one of rooms 8 and 9 in which Hicks fired four shots. The question 
which conditions the correctness of the ruling submitting this charge 
to the jury therefore is, Was there any substantial evidence to sus- 
tain it? 

[1] But counsel for the plaintiflf below object to the consideration 
of this question, and insist upon an affirmance of the judgment be- 
cause the bill of exceptions does not contain a map of the mine which 
the court of its own motion refused to admit in evidence, but which 
was used for illustration in the examination of witnesses, and because 
the bill, after reciting that the first witness examined by reference to 
the map was requested to step down and explain it and "did so by 
saying here and there and his statement would not be intelligible in 
print," related that another witness who was requested to step down 
before the jury and explain on the diagram how his shot was placed 
"did as requested," and "explained to the jury on the map," that a 
third witness was requested to step down before the jury a minute, 
and show what portion of each shot had not split the coal and had 
blown out and "did as requested," and that a fourth witness was asked 
to point out to the jury on the diagram the shot that was in room 8 
and "did as requested," and also because the bill contained numerous 
other references of witnesses to the map and to marks on it which 
are not more intelligible. 

It is a general rule that it is indispensable to a review of a ruling 
that there was substantial evidence to sustain a verdict or finding of 
fact that the bill of exceptions shall .contain all the evidence in the 
case or all the evidence on the specific issue of fact found. Lesser 
Cotton Co. V. St. Louis, I. M. & S. Ry. Co., 52 C. C. A. 95, 105, 114 
Fed. 133, 143. 

[2] But this bill contains a statement at the close of the evidence 
that it contains all of it and it bears at the foot of the certificate of the 
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judge the letters "O. K." and the signature of the leading counsel for 
the defendant in error. When the bill was presented to counsel for 
the defendant in error, and then to the judge for his signature, the 
former had the opportunity to suggest defects and mistakes therein 
which, if material, the judge would undoubtedly have corrected, and, 
if he had failed to do so, an exception to that failure would have pre- 
sented the matter to this court. The fact that counsel then made no 
suggestion of any defect or omission confirms. the impression that.no 
material evidence was omitted which the bill produces. But counsel 
for the defendant in error went still further. He placed his "O. K." 
on the bill, and thereby doubtless induced the judge to sign it as it 
was. If there was material evidence omitted, it was error for the 
judge to sign tfiis bill with the statement in it that all the evidence ap- 
peared therein, counsel for the defendant in error by his "O. K." and 
signature induced the judge to commit this error, and he ought not 
now to be permitted to take advantage of it. A party may not avail 
himself of an error which he has himself induced the judge who tried 
the case to commit. National Loan & Investment Co. v. Rockland Co.. 
36 C. C. A. 370, 372, 94 Fed. 335, 337; Walton v. Railway Co., 6 C. 
C. A. 223, 225, 56 Fed. 1006, 1008; Chase v. Driver, 92 Fed; 780, 
34 C. C. A. 668; Long v. Fox, 100 111. 43, 50; Nitche v. Earle, 117 
Ind. 270, 275, 19 N. E. 749; Ehinning v. West, 66 111. 366, 367; Noble 
V. Blount, 77 Mo. 235; Holmes v. Braidwood, 82 Mo. 610, 617; 
Price V. Town of Breckenridge, 92 Mo. 378, 387, 5 S. W. 20; Fair- 
banks V. Long, 91 Mo. 628, 633, 4 S. W. 499. Because, if any evidence 
was omitted from the bill of exceptions, it appears to have been im- 
material, and, because counsel for the defendant in error by his "O. 
K." induced the judge below to certify the bill with the statement 
therein that it contained all the evidence, the court declines to affinfi 
the judgment on the ground that this statement was erroneous. 

[4] We return to the question of the existence of substantial evi- 
dence that the injury of Hicks was caused by the location of the open 
keg of powder. There was indisputable proof that Hicks lighted at the 
same time four fuses to fire four shots in rooms 8 and 9, that Oiler 
had left some black powder in the keg in the eleventh south entry out- 
side the rooms, not opposite the mouth of either of the rooms, but a 
.few feet distant from the mouth of one of them and on the opposite 
side of the entry, which was from 7 to 12 feet wide ; that Hicks left 
his fuses burning, went out to the face of the entry, which was from 
150 to 281 feet distant from the mouth of the nearest of these rooms, 
and while he was there an explosion occurred that seriously burned 
him. There was not such a quantity of gas in either room as made it 
dangerous to fire practical shots in those rooms with reasonable care. 
A practical shot is one the hole for which has been drilled in a direc- 
tion selected with reasonable care, and that has been filled with pow- 
der tamped with the same degree of care. It was the duty of Hicks 
before firing shots to inspect for gas the rooms in which he fired them, 
and to refuse to fire tliem if there was so much gas that it was dan- 
gerous to do so. It was his duty, before firing shots, to inspect them to 
see whether or not they would conflict, and to see if they \yere prac- 
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tical shots in other respects, and if they would conflict, or if they were 
not practical shots in other respects to refuse to fire them. He had 
been firing shots for 10 months, and was familiar with his duties. 
The distance of the keg of powder in the entry from the nearest shot 
to it that he fired was variously stated, but no witness stated it less 
than 50 feet. At the close of the trial, the real controversy in the case 
was whether the proximate cause of the injury was the negligence of 
Oiler in leaving the keg of powder in the entry or (1) the negligence 
of Hicks in firing four shots at the same time in more than one place 
in violation of the rules of the company; or (2) his negligence in fir- 
ing conflicting shots which produced a windy shot. A windy shot is 
one which is not properly directed or loaded. Such a shot throws 
fire a much greater distance than a practical shot, sometimes, one of 
the witnesses testified, 300 feet, and often causes an explosion of the 
dust or gas in the mine which a practical shot would not disturb. 
There was much evidence tending to show that two of the shots, one 
in the rib of room 8 in a break in the partition between the rooms and 
one in the same partition in room 9, were so directed and drilled that 
they conflicted, and that this conflict caused a windy shot and the ex- 
plosion. Four witnesses who qualified themselves to give an opinion 
upon the subject and who had examined the mine after the accident 
testified that in their opinion the explosion and the burning of Hicks 
were caused by a windy shot which resulted from the conflict of the 
two shots in tiie partition. The miner who tamped the shot in the 
partition in room 9 testified that he examined the rooms after the ex- 
plosion, and that, if his shot was fired first, it might have struck the 
shot in the rib of 8 between the toe and the heel, and the only evi- 
dence to the contrary was that the miner who tamped the shot in 
the rib in room 8 testified that he did not see how this could happen. 

There was evidence that one of six rules of the company posted 
in public places about the mine was that a shot firer should not fire 
shots in more than one place at the same time, and that the manager 
of the mine orally instructed Hicks not to fire shots in more than one 
place at the same time, but Hicks denied that the manager so in- 
structed him, and, while he admitted that he was aware of three of 
the six posted rules, denied that he ever heard of this one. He tes- 
tified, however, that it was dangerous to set off shots in more than 
one place at a time, but that, if it was done in rotation, it was all 
right. One witness testified that it was possible for a practical shot 
to throw fire 75 feet, another that it might be thrown approximately 
100 feet, and that it was possible, but not probable, that fire could have 
been thrown from the shots in room 8 to the keg of powder outside 
the room, and possible that it might have been so thrown from the 
shots in No. 9. The witness who put the shot from room 9 into the 
partition between the rooms testified that it was just a rough guess, 
that he did not really have much idea, that he judged it was between 
50 and 60 or 65 feet maybe from his shot to the keg of powder in 
the entry, but that he was not positive about that, and then he testi- 
fied in this way : 

"Q. From what you know of the handling of powder and the shooting of 
shots throwing fire, is it possible or probable that fire ignited this room from 
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your shot from the switch (where the powder was) that leads into that No. 
9 room? A. Well, sir, not certainly, but it is possible for it to be done. Q. 
Now it is possible, hut is it probable? A. It might have been at that partic- 
ular time.*' 

And this is the strongest evidence, and the foregoing testimony and 
the fact that the powder was burned as it would have been by a cy- 
clonic explosion from a windy shot is all the evidence that the loca- 
tion of the powder was the proximate cause of the explosion. The 
plaintiff himself testified that he did not know what the cause of it 
was, and he did not give any opinion upon that subject No witness 
came to say that in his opinion fire from practical shots first ignited 
this powder in the entry outside the rooms and caused the explosion. 
None came to say that it was probable that the location of this keg 
of powder was the proximate cause of the explosion, while, on the 
other hand, four qualified witnesses testified that in their opinion the 
proximate cause of it was a windy shot. 

[3] The plaintiff below alleged, and the burden of proof was upon 
him to establish by substantial evidence, that the proximate cause of 
the accident he sustained was the location of the powder on the op- 
posite side of the entry from the rooms in which he fired the shots. 
At the close of the trial, there was evidence sufficient to sustain a 
finding that the accident was caused by his firing of conflicting shots 
at the same time which produced a windy shot and an explosion, or 
that it was caused by his firing two shots in each of two rooms in vio- 
lation of the rule of the company never to fire shots in more than 
one place at a time, but there was no substantial evidence, there was 
nothing in this case but conjecture, to sustain a verdict that the ex- 
plosion was caused by the location of the keg of powder, and juries 
may not transfer property from one citizen to another by guess. The 
case falls under ,the decision of the Supreme Court in Patton v. Texas 
& Pacific Railway Co., 179 U. S. 658, 663, 21 Sup. Ct. 275, 277 (45 
L. Ed. 361), in which Mr. Justice Brewer said that, where an employe 
charges his employer with causative negligence, "it is not sufficient 
for the employe to show that the employer may have been guilty of 
negligence. The evidence must point to the fact that he was. And 
where the testimony leaves the matter uncertain and shows that one 
of half a dozen things may have brought about the injury, for some 
of which the employer is responsible and for some of which he is not, 
it is not for the jury to guess between these half a dozen causes and 
find that the pegligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony for that conclu- 
sion. If the employe is unable to adduce suflScient evidence to show 
negligence on the part of the employer, it is only one of the many 
cases in which the plaintiff fails in his testimony, and no mere sym- 
pathy for the unfortimate victim of an accident justifies any departure 
from settled rules of proof resting upon all plaintiffs." 

Counsel for the defendant in error seek to escape from the con- 
clusion which the facts and law that have been considered compel, 
on the ground that, even if the cause of the explosion were the windy 
shot, the cause of that shot was the negligence of the miners who 
190 F.--I6 
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drilled and tamped the conflicting shots, and this negligence was im- 
putable to the coal company. But no such charge of negligence was 
set forth in the pleadings, no such charge was tried below, and there 
is no substantial evidence of the negligence of the miners, because 
there is no substantial evidence that either of them before the explo- 
sion knew, or that it was his duty to know, the location, direction, or 
depth of the hole the other drilled. 

The judgment below must be reversed, and the case must be re- 
manded to the court below, with directions to grant a new trial ; and 
it is so ordered. 



NORTHAM et al. r. BOSTON & MONTANA OONSOL. COPPER & SILVER 

MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1911.) 

No. 1,949. 

1. Masteb and Servant (§ 286*) — ^Action fob Injury to Servant— Nteoij- 

GENCE— When Question jpob Jury. 

While mere proof that a rock fell through one of the floors of the stope 
of defendant's mine and killed an employ^ might not be sufficient to es^ 
tablish defendant's negligence, when it is shown, not that there was a 
defect, but that the strength of the lagging composing the floor was in- 
sufficient to sustain the rocks which fell, and which had fallen at diifer- 
ent times previously, a prima facie presumption of negligence Is raised^ 
which is not overcome by the testimony of witnesses that the lagging 
was such as was customarily used in other mines, or that it was reason- 
ably safe, which is a question for the Jury. 

[Bd. Note. — For other cases, see Master and Servant, Cesat Dig. {§ 
1010-1050; Dec. Dig. 8 286.*] 

2. Nboligencb (§ 6*) — Evidence— Proof of Custom. 

Evidence of custom may be admissible on Ihe question of negligence, 
but cannot establish that what was in fact unnecessarily dangerous was 
in law reasonably safe, as against persons to whom there was a duty to 
be careful. 

[Ed. Note. — For other cases, see Negligence, Cent Dig. S 7; Dec. Dig. 
§ 6.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action at law by Hedley Northam, by Myrtle Jones, his guardian 
ad litem, and Myrtle Jones, against the Boston & Montana Consoli- 
dated Copper & Silver Mining Company. Judgment for defendant, 
and plaintiffs bring error. Reversed. 

On October 29, 1907, John Northam, while working in the mine of the de- 
fendant in error, received injuries which resulted in his death. The acci- 
dent occurred on the ninth floor of a large stope, which was about 100 feet 
in height, 36 feet long, running east and west, and about 20 feet wid^. The 
stope had been almost entirely filled with square sets of timbers, on which 
floors were placed, leaving a space between the floors of about 7 feet 10 
inches. Beneath the ninth floor the stope was filled with waste rock ; the 
ore having been taken out through an ore shute at the east end of the stope. 
Northam was working on the ninth floor with a pick and shovel and wheel- 
barrow, and was engaged In taking ore to the chute. On the tenth floor 

*For oUier casea see BaxD<9 topic & 8 numbvs in Dec. & . Digs. 1907 to dat». ft Kep'r indexes 



Digitized by 



Google 



KOBTHAH T, BOSTON A MONTANA 0. O. A S. MINING CO. 723 

Bnllock and Waters were engaged In completing the flooring, and were plac- 
ing set timbers on the east end thereof. To make room therefor, they pro- 
ceeded to excavate certain of the rock and earth, which they found In their 
way. There was a large rock, 250 or 300 pounds In weight, Imbedded in the 
wall and projecting therefrom. Bullock sounded the rock by striking It with 
a pinch bar. He then inverted the bar and Inserted the prying end, where- 
upon the rock, as soon as It was touched, came loose, fell to the floor, broke 
through it, and fell upon Northam, inflicting the injuries which caused his 
death. The plaintiffs in error, the widow and infant son of the deceased, in 
their complaint alleged negligence in three particulars: First, that the de- 
fendant in error negligently permitted a large rock to hang loose on the foot 
wall, which fell through IJie floor; second, that it negligently used lagging 
too thin for the floor above Northam*s head ; third, that the rock was negli- 
gently permitted to fall, that the defendant in error knew of the dangerous 
condition of the place in which Northam worked, or would have known it, 
had it used reasonable and ordinary care, and that it neglected to make the 
place safe, err to warn the deceased of the danger thereof, which danger he 
was not aware of, nor in the exercise of ordinary care would he have known 
it At the close of the testimony, the court directed a verdict for the defend- 
ant in error, ruling that Bullock, who was in charge of the work on the tenth 
floor, was not the vice principal of the defendant in error, but wds a fellow 
servant with the deceased. The floor through which the rock fell was com- 
posed of planks or lagging two inches in thickness. It was placed there for 
the men to walk on ; also to keep the rock from going below while they were 
taking out the ore. There was evidence that prior to the accident rocks had 
gone through the lagging '*at different times.'* On the trial the court ex- 
cluded evidence offered by the plaintiffs In error for the purpose of showing 
that three-inch planking could have been used for flooring, and that, if it had 
been used, the accident would not have occurred. Bullock testlfled that in 
the Mountain View mine three-inch lagging was regularly used for flooring 
in the drifts, but that two-inch lagging was used in the stopes, and that it 
was reasonably safe. 

J. O. Davics and Maury & Templeman, for plaintiffs in error. 
Kremer, Sanders & Kremer, C. F. Kelley, L» O. Evans, and D. 
Gay Stivers, for defendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

^ GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiffs in error contend that the facts shown on the trial were suf- 
ficient to carry to the jury the question of the negligence of the de- 
fendant in error on the ground of its failure to inspect the mine, and 
in permitting a large rock projecting from the wall to remain for sev- 
eral days, where it was in danger of falling as soon as it was touched.. 
We are not convinced that there was evidence sufficient to show negli- 
gence in that particular. The rock, imbedded as it w^s in the side 
of the wall, projecting, as witnesses variously testified, from three 
inches to a foot, would not necessarily import danger to the employes 
working as they were in a stope which was furnished with a series of 
floors, each constructed with a view to arrest upon its surface any 
rock that was- likely to fall from the sides of the stope. There was 
little or no danger to the employes from rocks falling from the stope, 
unless the rocks went through the lagging. In view of the protection 
against injury which the lagging was intended to furnish, we doubt 
whether the duty of inspection should have gone further than an in- 
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spection of the lagging to see that it was sufficient for the purpose 
intended. 

But a workman, engaged in working in a stope such as that in 
which the deceased was at the time when he was killed, is entitled to 
the protection of a reasonably safe roof over his head. Bunker Hill & 
Sullivan Mining Co. v. Jones, 130 Fed. 813, 65 C. C. A. 363. Of the 
obligation of the master to provide a safe place to work, it was said 
in Patton v. Texas Pacific Railway Co., 179 U. S. 658, 21 Sup. Ct. 
275,.45L. Ed. 361: 

"He Is bound to take reasonable care and make reasonable effort, and the 
greater the risk which attends the work to be done, and the machinery to be 
used, the more imperative is tiie obligation resting upon him. Reasonable 
care becomes, then, a demand of higher supremacy, and yet in all cases it is 
a question of the reasonableness of the care ; reasonableness depending upon 
the danger attending the place or the machinery." 

[1] Mere proof of an accident resulting in injury to a servant 
while in the service of his master, through a defect in machinery, 
structure, or appliance, is not of itself sufficient to establish the mas- 
ter's negligence; and where the evidence shows that the accident 
might have occurred from one of several causes, for some of which 
the master is responsible, and for others of which he is not, the jury 
is not permitted to say that it resulted from a cause for which the 
master was liable, unless there is in the evidence satisfactory founda- 
tion for that conclusion. Patton v. Texas & Pacific Ry. Co., 179 U. 
S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. And mere proof that a rock 
fell through one of the floors of the stope of the defendant in error's 
mine and killed an employe might not be suflBcient to establish negli- 
gence on the part of the employer. In such a case, ordinarily, the 
rule of res ipsa loquitur does not apply. Such an accident might re- 
sult from an unknown and undiscernible defect in the lagging. But 
when it is shown, not that there was a defect, but that the strength 
of the lagging was insufficient to sustain the rocks which fell, and 
which had fallen at different times in the progress of the work, a 
prima facie presumption of negligence arises, and it is not overcome 
by the oral testimony of witnesses who testified that it was reasonably 
safe. No amount of testimony of that nature can avail to prove a 
working place to be safe which is obviously unsafe. In the testimony, 
therefore, that rocks had fallen upon and gone through the lagging 
at different times, and that the deceased was killed in the manner 
proven on the trial, there was evidence tending to show negligence on 
the part of the defendant in error, negligence in failing to furnish and 
use flooring of sufficient strength. Westland v. Gold Coin Mines Co., 
101 Fed. 59, 41 C. C. A. 193; The Joseph B. Thomas, 86 Fed. 658, 
30 C. C. A. 333, 46 C. C. A. 58; The Yoxford (D. C.) 33 Fed. 521; 
McFarland v. The J. C. Tuthill (D. C.) 37 Fed. 714. In Westland 
V. Gold Coin Mines Co. a workman was killed by the breaking and 
falling of a stull in the defendant's mine. The stuU was erected by 
placing lagging on timbers running across a fissure in which it was 
built, and it was intended to be of sufficient strength to sustain a 
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weight of 20 feet of earth and rock. It broke and fell when there 
were but 9 feet of rock upon it. Said the court : 

**Tlie fact tliat tbe staU fell demonstrates that it was insufficient to support 
the load with which it was burdened at the time it fell. The case in hand, 
then, is not of that kind of which it may be said that the occurrence of the 
accident aifords no evidence of negligence.'* 

[2] It was not a conclusive ^nswer to the negligence in furnishing 
insufficient lagging, as charged in the complaint, to show that the lag- 
ging was such as was usually used in that mining camp, or to produce 
the testimony of witnesses that it was reasonably safe. The ques- 
tion whether it was reasonably safe was for the jury to answer. The 
evidence of the custom in other mines was admissible for the value 
which it might have in informing the jury, but it could not be held 
conclusive of the question of the master's negligence. "Customary 
negligence, either on the part of himself or others, is no defense to 
the master." 26 Cyc. 1108. In Indermaur v. Dames, L. R. 1 C. P. 
274, Willes, J., said: 

*'No usage could establish that what was in fact unnecessarily dangerous 
was in law reasonably safe as against persons to whom there was a duty to 
be careful." 

In Texas & Pacific Ry. Co. v. Behymer, 189 U. S. 468, 23 Sup. Ct. 
622, 47 L. Ed. 905, the court said: 

''What usually is done may be evidence of what ought to be done; but 
what ought to be done is fixed by a standard of reasonable prtidence, wheth- 
er it usuaUy is complied with or not.'' 

In Sawyer v. J. M. Arnold Shoe Co., 90 Me. 369, 38 Atl. 333, the 
court said: 

•'Ordinary care is such care as persons of ordinary prudence would have 
exercised under, like circumstances. It does not depend upon custom. It 
would be no excuse for a man for a want of ordinary care that carelessness 
was universal about the matter involved, or at the place of the accident, or in 
the business generally"— citing Mayhew v. Mining Co., 76 Me. 100. 

In Siversen v. Jenks, 102 App. Div. 382, 92 N. Y. Supp. 382, the. 
court held that the fact, if established to the jury's satisfaction by the 
evidence, that the scaflFolding furnished plaintiff for his use as an em- 
ploye by the defendant was, through negligence in its construction 
arising from the omission of the use of spreaders, or from any other 
cause, unsafe, unstable, and improper, and not so constructed, placed, 
or operated as to give a proper protection to the life and limb of the 
plaintiff, warranted a verdict in his favor, without reference to the 
question of an established custom among dock builders as to their use 
or omission. Of similar import are Lake Erie & W. R. Co. v. Mugg, 
132 Ind. 168, 31 N. E. 564; Austin v. Chicago, R. I. & P. Ry. Co., 
93 Iowa, 236, 61 N. W. 849; Reichla v. Gruensfelder, 52 Mo. App. 
43 ; Colorado Midland Ry. Co. v. Brady, 45 Colo. 203. 101 Pac. 62 ; 
Lyon V. Bedgood, 54 Tex. Civ. App. 19, 117 S. W. 897; McCorraick 
Harvesting Mach. Co. v. Burandt, 136 111. 170, 26 N. E. 588; Chi- 
cago, M. & St. P. Ry. Co. V. Carpenter, 56 Fed. 451, 5 C. C. A. 551. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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In re GILL. 

In re FARMERS' ft MANUFACTURERS' BANK OF RICH HILL, MO. 

(Clrcalt Court of Appeals, B^hth Circuit October 14, 1911.) 

Nob. 112, 113. 

(Syllabus hy the Court.) 

1. Bankbuptct (It 224, 288*) — ^Advbbse Claim— Jubisdiction— Plea* 

A response by a bank to an order of a referee to sbow cause wby it 
.should not pay over to the trustee $3,424.00 deposited with it by the 
bankrupt three days before the filing of the petition in bankrui^cy, tliat 
the money was deposited without solicitation or agreement in a long- 
standing general deposit account which the bankrupt had with the bank 
subject to check and that at the time of the deposit the bankrupt owed 
the bank on an overdraft and on past-due notes $3,153.20, which it claims 
to offiset against its liability to the bankrupt and the trustee, states an 
adverse claim and a good plea to the jurisdiction of the referee and the 
District Court summarily to determine the validity of that claim under 
section 23b of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 562 
[U. S. Comp. St 1901, p. 3431D. 

[Ed. Note. — ^For other cases, see Bankruptcy, CSent. Dig. If 383, 447; 
Dec Dig. n 224, 288.*] 

2. Bankbuftot dl 224, 288*) — ^Extent anu Manneb of Investigation of 

SUBSTANTIALITT OF ADVEBSB CLAIM NOT PbESENTED BT OBDEB OVEBBUL- 

iNO Such Plea. 

An order overruling such a plea in the absence of a denial of any of 
its averments and without the framing, investigation, or decision of the 
issue whether the adverse claim pleaded thereby is substantial or color- 
able presents no question of the manner .or extent of the summary in- 
vestigation of that question permitted to the bankruptcy court or the 
referee. 

The only question it presents is whether o|^ not the facts. set forth in 
the plea, it true, show that the District Court and the referee are with- 
out jurisdiction summarily tq try and determine the controversy between 
the trustee and the adverse claimant. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. || 383, 447; 
Dec. Dig. II 224, 288.*} 

In the matter of the bankruptcy of Susan L. Ames. Original pe- 
titions of Charles S. Gill, as trustee, and of the Farmers' & Manu- 
facturers! Bank of Rich Hill, Mo., to review a decision of the 
referee in bankruptcy. Petition of bank granted, and order of District 
Court modified. 

Adrian F. Sherman, for petitioner in No. 112, and for respondent 
in No. 113. 

George Templeton, J, R. Hales, Frank W. Yale,, and Ernest S. Ellis, 
for petitioner in No. 113, and for respondent in No. 112. 

Before SANBORN, Circuit Judge, and MARSHALL and WIL- 
LIAM H. MUNGER, District Judges. 

SANBORN, Circuit Judge. In October, 1910, the trustee in bank- 
ruptcy of the estate of Mrs. Susan L. Ames presented to the referee 
a petition in which he alleged that on April 20, 1910, three days before 

•For oUier cases see same topic A 8 numbsr in Deo. A Am. Digs. 1907 to date, A RepV Indexet 
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the petition in bankruptcy was filed, Mrs. Ames sold her stock of mer- 
chandise for $3,424.60 and deposited the proceeds in the Farmers' & 
Manufacturers' Bank of Rich Hill, Mo., as a special deposit to be dis- 
tributed pro rata among her creditors; that this money was still in 
the possession of the bank; that he had demanded it, but the bank 
refused to pay it to him, and he prayed that the bank might be ordered 
to show cause why it should not pay this $3,424.60 over to the trustee. 
The referee granted his prayer, and, in response to the order to show 
cause, the bank filed a verified answer wherein it denied that the $3,- 
424.60 was deposited with it by Mrs. Ames as a special deposit to be 
distributed pro rata among her creditors, and alleged that Mrs. Ames 
had for many years had a general deposit account with the bank in 
Ivhich she deposited moneys from time to time and against which she 
drew her checks; that on April 20, 1910, she owed the bank on ac- 
count of an overdraft of $80.70, and on account of her fiVe past-due 
promissory notes, which were described, $3,153.20 and interest; that 
on that day, without any solicitation, contract, agreement, or special 
terms, she deposited her $3,424.60 to the credit of her general account 
in the bank subject to her check, and that the bank had and claimed 
the right to set off against its indebtedness for the $3,424.60 Mrs. 
Ames' indebtedness to it for $3,153.20 and interest under section 68a 
of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. 
Comp. St. 1901, p. 3450]) ; that under this state of facts it was an 
adverse claimant, and neither the referee nor the District Court had 
jurisdiction summarily to hear and decide the controversy between it 
and the trustee. No challenge by reply or otherwise of the averments 
of the plea was filed, and on these two pleadings the referee considered 
whether or not he had jurisdiction summarily to grant the application 
for the order that the bank pay the money over to the trustee, found 
that he had ''jurisdiction to consider such application and to make such 
order," and overruled the bank's plea to the jurisdiction. Thereupon 
the bank filed a petition for review. After that petition was filed and 
on the same day, the trustee made a motion before the referee that he 
require the bank to further answer the order to show cause on the 
merits. The bank refused to do so. The trustee moved for judg- 
ment on the pleadings and for an order that the bank pay over to him 
the $3,424.60, and these motions were denied by the referee, and fur- 
ther proceedings were stayed by him until* there should be a final de- 
cision upon the review sought by the bank. The trustee then filed 
his petition for a review of the denial of his motions. The District. 
Court sustained the rulings and orders of the referee, and each party 
filed a petition for a revision of the distasteful portion of its order. 

[1] The plea to the jurisdiction was good. It asserted possession 
in the bank before the filing of the petition in bankruptcy and ever 
thereafter and a lawful claim adverse to the trustee to set off the in- 
debtedness of the bankrupt to the bank against the trustee's claim for 
the money the bankrupt had deposited with it. The District Court 
so held, but it sustained the order overruling the plea on the ground 
that the referee had jurisdiction summarily to investigate and deter- 
mine whether the bank's adverse claim was substantial or frivolous 
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and baseless. Mueller v. Nugent, 184 U. S. 1, 15, j22 Sup. Ct. 269, 
46 L. Ed. 405 ; Louisville Trust Co. v. Comingor, 184 U. S. 18, 25, 
22 Sup. Ct. 293, 46 L. Ed. 413; In re Rathman, 106 C. C. A. 253, 
258, 183 Fed. 913, 918. The briefs and arguments of counsel disci^ss 
the question whether or not a referee may take evidence, and how 
much evidence he may take in such an investigation. But the deci- 
sions of the Supreme Court are as illuminating upon that question as 
this court could hope to be, and we decline to enter upon a discussion 
of it because the record does not present it. If the referee had held 
that the plea to the jurisdiction was good, and upon a pleading that 
the claim it set forth was colorable, or in any other regular way had 
proceeded over objection, or over objection had refused to proceed to 
take evidence to determine whether the claim was substantial or frivo- 
lous and that ruling had been challenged, the question might have been 
presented.' But the referee did nothing of this kind. He never decid- 
ed that he would, or that he would not, investigate the substantiality of 
the adverse claim. [2] The plea to the jurisdiction was presented 
without denial or challenge of the truth of its averments, and he over- 
ruled it and found that he had jurisdiction to consider the application 
for the order on the bank to pay over the money "and to make such 
order." That was a decision that, admitting all the averments of the 
plea to be true, he had jurisdiction summarily to try the controversy 
between the trustee and the adverse claimant on its merits and to renr 
der judgment thereon whether the bank's claim was substantial or 
colorable, and that decision was a plain error. 

There was no error in the denials of the motions of the trustee to 
compel the bank to answer on the merits and to grant him judgment 
in his favor on the pleadings nor in the order of the referee staying 
further proceedings because in the face of the plea to the jurisdiction, 
and, in the absence of any issue or investigation of the issue whether 
the adverse claim it set forth was substantial or colorable, and of any 
finding that it was colorable, the referee was without jurisdiction to 
proceed or to require any of the parties to proceed further toward the 
trial of the controversy between the trustee and the adverse claimant. 

The litigation over the validity of the plea to the jurisdiction in 
this case has occupied so much time and the probability that the bank's 
claim is colorable is so slight that it seems to us that the better course 
for the officers below to pursue in this case is to dismiss the petition 
of the trustee for the order to pay over the money and to let the par- 
ties litigate their controversy in a plenary suit. 

The petition of the bank must therefore be granted and the order 
of the District Court must be so modified as to direct the reversal of 
the order of the referee overruling the plea to the jurisdiction and to 
direct the dismissal of the petition of the trustee for the order on the 
bank to pay over $3,424.60 on the ground that the District Court and 
the referee are without jurisdiction summarily to try the controversy 
between the trustee and the bank, and the petition of the trustee for 
revision must be dismissed. 

It is so ordered. 
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THE CASOADEa 

THE LURLINB. 

(Qlrcnlt Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,885. 

CoixiBiON (§ 100*) — Steau Vessels Meeting in Fog— Mutual Faults. 

A collision on the Columbia river at night In a tog between the steam- 
er Cascades, passing down from Portland, and the steamer Lurline, pass- 
ing up, held due to the fault of both vessels ; the Cascades being in fault 
for being out of her course and on the wrong side of the river, in viola- 
tion of article 25 of the inland navigation rules (Act June 7, 1897, c 4, 
SO Stat 101 [U. S. Comp. St 1901, p. 2883]), requiring steam vessels In 
narrow channels to keep to that side of the fairway which lies on their 
starboard side, whereas she was heading across the river, and the colli- 
sion occurred within 250 feet of the Oregon shore, and both vessels being 
In fault for running at full speed until nearly the time of collision, al- 
though each heard the fog signals of the other, In violation of article 16 
of such rules. 

[Ed. Note.— For other cases, see Collision, Cent Dig. il 213-215 ; Dec. 
Dig. I 100.* 

Collision rules, speed of steamers in fog, see note to The Niagara* 28 
0. C. A. 532.] 

Appeal from the District Court of the United States- for the Dis- 
trict of Oregon. 

Suit in admir^ty for collision by the Vancouver Transportation. 
Company, owner of the steamer Lurline, against the steamer Cas- 
cades, the North Pacific Lumber Company, claimant, and cross-libel 
against libelant Decree (178 Fed. 726) against both vessels, and both 
claimants appeal. Affirmed. 

Thomas N. Strong, for appellants. 

iW. W. Cotton and Dolph, Mallory, Simon & Gcarin, for appellees. 

Before GILBERT, ROSS, and MORROW, Qrcuit Judges. 

ROSS, Circuit Judge. These are cross-appeals. The case shows 
that in the early morning of November 26, 1906, a collision occurred 
. during a fog on the Columbia river, between the stem-wheel steamers 
Lurline, owned by the Vancouver Transportation Company, and Cas- 
cades, owned by the North Pacific Lumber Company, resulting in the 
smkmg of the Lurline and a slight injury to the Cascades. By its libel 
the owner of the Lurline sought to recover from the Cascades $11,- 
791.16, as alleged damages, and by cross-libel the owner of the Cas- 
cades sought to recover from the Lurline $589.45, its alleged damages. 
After trial the court below found both boats in fault, and divided the 
damages, giving judgment against the Cascades and her sureties in 
favor of the owner of the Lurline for $4,811.15. We have examined 
the record with care, and are of the opinion that the judgment should 
be affirmed. 

The evidence shows that the Cascades left Portland shortly after 
12 o clock of the night in question for points do wn the river, and that 
•For other CM«a t«e lam* topic * i inniBn In Dec. A Am. Dige. mi to date. * Rep'r Indeue 
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the Lurline was making her regular nightly run from Astoria to Port- 
land. It shows, further, that the regular course of the passenger boats 
running upstream was near shore and parallel thereto, and for those 
going down further instream. The point of collision was near Rain- 
ier, which is on the Oregon side of the river. The Lurline usually 
stopped at that place for passengers, and always ran within hailing dis- 
tance of it in order to stop there if occasion demanded. Cowlitz is a 
stopping point a short distance below Rainier. Blanchard's dock is 
about 950 feet above, and about 1,400 feet above that dock is Smith's 
Mill. The pilot of the Lurline testified that, when he reached Cowlitz, 
there was a slight haze on the water, but not sufiBcient to make it nec- 
essary to sound his fog signal ; that at that point the Lurline was put 
on her course for Rainier and proceeded to within about 200 feet of 
the landing place, and, not having been hailed from the shore, pro- 
ceeded upstream, running parallel with the shore, and that at the lower 
end of Blanchard's dock she was put on her regular course, east half 
south, past Smith's mill ; that he continued on that course up the river 
parallel with the shore and from 200 to 250 feet therefrom, being able 
to see the lights at all the places mentioned; that, before reaching 
Rainier, he heard a steamboat above him blowing fog signals, and that 
he therefore blew his signals as he proceeded ; that, after passing Blan- 
chard's dock,, he saw the masthead light of a steamer coming down- 
stream well outside of his boat; that he kept his course, and, when 
he had nearly reached the lower end of Smith's mill, he again saw the 
light, then almost abreast of him, and then paid no" further attention 
to it; that very shortly thereafter his lookout gave warning that a 
boat was running into the Lurline, seeing which he at once reversed 
his engines and backed, and as his headway was checked the Cascades 
struck the Lurline about amidships, causing her to sink. 

The Lurline, according to her pilot's own testimony, was rimning 
at full speed up to the time the Cascades' colored lights were seen 
almost immediately before the collision, notwithstanding the latter's 
masthead light had been previously observed. The Cascades also, ac- 
cording to the testimony, was going downstream at her usual rate of 
speed of about 12 miles an hour, on her fog course, given by her pilot 
as south by west one-half, and which at the place in question would • 
take his boat from about 600 to 800 feet from shore. That speed, 
according to the testimony of her pilot, was maintained until he had 
heard three or four signals from the other boat, when he stopped his 
engine and permitted his boat to drift; that, after drifting three or 
four minutes, he saw the red light of the Lurline across his starboard 
bow, whereupon he immediately reversed his engines, but before the 
Cascades could be stopped she came into collision with the Lurline. 
It is evident from the result that the pilot of the Lurline was in error 
in supposing when he first saw the masthead light of the Cascades that 
she was "well outside of his boat," and that when he agairt saw that 
light that the Cascades was "almost abreast of him." Equally evident 
it is from the result that the Cascades was far out of her proper 
course, for it is certain that in some way she got over to within about 
250 feet of the Oregon shore and there collided with the Lurline, 
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which was pursuing her right course, although at an improper speed 
under the existing conditions. We think* the court below was quite 
right in holding that the Lurline was in fault in the particular last 
indicated, and l^at the Cascades was in fault both in respect to exces- 
sive speed and in failing to keep her proper course. Article 16, Act 
Cong. June 7, 1897, c. 4, 30 Stat. 99 (U. S. Comp. St 1901, p. 2880), 
which is applicable to the case, provides : 

''Every vessel shaU, In a fog, mist, falling snow, or heavy rainstorms, go 
at a moderate speed, having careful regard to the existing circumstances and 
conditions. A steam vessel hearing, apparently forward of her beam, the fog 
signal of a vessel the position of which is not ascertained shall, so far as the 
circumstances of the case admit, stop her engines, and then navigate with 
caution until danger of collision is over." 

The judgment is affirmed. 



UNITED STATES v. ONE BOX OF TOBACCO, 'TOOT PRINTS.* 
, (Circuit Court of Appeals, Fourth Circuit October ^0, 1911.) 

No. 1,028. 
LoTTEBiES (§ 3*>— Inglosino Pbizk Tags in Paosaoes or. Tobacco— Con - 

STBUCTION OF STATUTE. 

Under the provisions of Rev. St f 8394 (U. 8. Comp. St 1901, p. 2221), 
as amended by Act Aug. 6, 1909, c. 0, { 83, 86 Stat 110 (U. S. Comp. St 
Supp. 1009, p. 861), that no packages of manufactured tobacco shall be 
permitted to have packed in them "any paper, certificate or instrument 
purporting to be or represent a ticket chance, share or interest in, or 
dependent upon, the ev^it of a lottery,*' the definition of a lottery is not 
limited to a scheme whereby the value of the certificate or ticket is de- 
pendent upon lot or chance, but; includes as well a scheme, whereby the 
possession of a certificate or prize, having a fixed value, is made to de- 
pend on lot or chance, and the statute is violated by concealing in 1 out 
of each 100 five-cent cuts of plug tobacco a tag redeemable by the maker 
for 60 cents. 

[Ed. Note. — ^For other cases, see Lotteries, Cent Dig. S 3; Dec. Dig. 
I 3.* 

For other definitions, see Words and Phrases, vol. 5, pp. 4245-4252; 
vol. 8, pp. 7710-7711. 

What constitutes a lottery, see notes to MacDonald v. United States, 
12 C. C. A. 346; Waite v. Press Pub. Ass'n, 85 a C. A. 580.] 

In Error to the District Court of the United States for the West- 
em District of North Carolina, at Statesville. 

Libel by the United States against One Box of Tobacco, "Foot 
Prints" ; F. M. Bohannon, claimant. Judgment for claimant, and the 
United States brings error. Reversed. 

The claimant, F. M. Bohannon, is a manufacturer of tobacco in the city 
of Winston, N. C, and among other brands of tobacco manufactured by him 
is a brand called **Foot Prints,'* one box of which was seized under the libel 
filed in this case. The brand of tobacco was put up in 6-pound, 12-pound, 
and 18-pound boxes, containing, respectively, 20, 40, and 60 plugs or pieces 
of tobacco, each plug having imprints for 5 cuts, thus making the number 
of cuts in a 6-pound box, 100, in a 12-pound box, 200, and in an 18-pound box, 
300. These cuts were to be separated, as they might be sold, by the retail 
dealer, but the lines of separation were superimposed upon the plugs, in the 

•For oUier caiet sm lame topic * i nvmbbb In Deo. * Am. Digs. 1907 to data, * Rep'r Indexes 
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f<ictory. Witfaln one of the 100 cuts In a 6-ponnd box was imbedded (con- 
cealed from view) a small tin tag in the shape of a human foot, having there- 
on the words '*Foot Prints/' and in the 12 and 18 pound boxes the number of 
cuts containing such tags was proportionately increased; that is to say, in 
a 12-pound box there were two cuts and in an 18-pound box three cuts con- 
taining such tags. A purchaser buying a cut of tobacco containing a tin tag 
was entitled to have 'said tag redeemed by the manufacturer for the sum of 
50 cents. The cuts of tobacco were all of equal size and quality, and are said 
to have been worth at retail the sum of five cents, at which tiiey were sold. 

The libel was filed under the provisions of section 2, Act July 1, 1902, c. 
1371, 32 Stat. 715, afterwards re-enacted as section 33, Act Aug. 5, 1909, c. 
8, 34 Stat. 110 (U. S. Gomp. St Supp. 1909, p. 861), amending section 3394, 
Rev. St U. S. (U. S. Comp. St 1901, p. 2221), which act reads as follows: 
"Sec. 2. That the last paragraph of section thirty-three hundred and ninety- 
four of the Revised Statutes, as amended by the tenth section of the act of 
July twenty-fourth, eighteen hundred and ninety-seven, is hereby further 
amended so as to read as follows: 'No package of manufactured tobacco, 
snuflP, cigars, or cigarettes, prescribed by law, shall be permitted to have 
packed in or attached to, or connected with them, nor affixed to, branded, 
stamped, marked, written, or printed upon them any paper, certificate, or in- 
strument purporting to be or represent a ticket, chance, share, or interest in, 
or dependent upon the event of a lottery, nor any indecent or immoral pic- 
ture, representation, print or words; and any violation of the provisions of 
this paragraph shall subject the offender to the penalties and punishments 
provided by section thirty-four hundred and fifty-six of the Revised Stat- 
utes.' " 

The claimant duly filed his answer setting up the facts in relation to the * 
packing and sale of his tobacco and the issue as framed at the trial was, "Is 
the property described in the libel forfeited to the United States for the 
causes alleged in the libel?" which issue was decided by the Jury under in- 
structions from the court in the negative, and judgment was thereupon en- 
tered in favor of the claimant, from which judgment the present writ of 
error was allowed. 

A. E. Holton, U. S. Atty. (A. L. Coble, Asst. U. S. Atty., on the 
brief), for the United States. 

J. E. Alexander and C. B. Watson (Watson, Buxton & Watson, on 
the brief), for defendant in error. 

Before GOPF and PRITCHARD, Circuit Judges, and KELLER, 
District Judge.* 

KELLER, District Judge (after stating the facts as above). The 
only question arising on this writ of error is as to whether the 
methods of the claimant are violative of the act of Congress above 
quoted. 

It is strenuously contended that inasmuch as the claimant conducts 
no lottery or drawing for the redemption of any of his tags, but, on 
the contrary, stands ready to redeem any and all of them at the uni- 
form value of 50 cents per tag, such tags cannot be held to be "any 
instrument purporting to be or represent a ticket, chance, share, or 
interest in or dependent upon the event of a lottery.'* He says in bis 
argument: 

**The act evidently in its very letter comprehends a ticket (instrument) 
which shall depend for its value upon or participate in a lottery conducted 
somewhere else." 

If this premise be granted, the conclusion would follow that the 
plan of the claimant was not violative of the act. But we think the 
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premise cannot be granted. The assumption is that to be violative 
of the act the value of the instrument or ticket must be dependent 
upon the event of a lottery, or, in other words, upon chance. We 
know of no warrant for thus construing the act. It cannot matter 
whether the methods used make the value of the instrument dependent 
upon chance or its possession (it having a fixed value) dependent upon 
chance. 

Suppose, instead of placing a redeemable tag in the cut of tobacco, 
the claimant had placed therein a silver half dollar. The absolutely 
decisive contingency would lie in the choice of cuts, and the prize 
would be his who selected the cut containing the coin. Could it be 
said that the possession of the coin was not dependent upon the event 
of a lottery? Under this very clever scheme the lottery is conducted 
in the shop of the retailer. The tickets are the S-cent cuts of tobacco, 
each of which, under the testimony in the case, is worth at retail the 
price charged for it, and one of which out of every 100 is worth 50 
cents in addition. The possession of this prize is determined by 
chance, and the case seems in principle not different from that of Reg. 
V. Harris, 10 Cox's C. C. 352. Still more nearly in point is the case 
of Taylor v. Smetter, 11 Q. B. D. 207, where packets, each contain- 
ing a pound of tea, were sold at so much per packet. In each packet 
was a coupon entitling the purchaser to a prize; said prizes varying 
in value and in character. The tea was admittedly worth the money 
paid for it. In this case the purchaser of each packet was entitled 
to a prize, the nature and value of. which was determined by the 
coupon hidden in the packet. It was held that this was a lottery. It 
would assuredly not have been less so had only one packet of tea in 
every 100 contained a coupon calling for a definite value. 

In our view, it will not do to limit the definition of a lottery to a 
scheme whereby the value of thje certificate is dependent upon lot or 
chance. It does, and should equally include, a scheme whereby the 
possession and enjoyment of the prize is made to depend on lot or 
chance however compassed. The rule of construction in such cases, 
while properly strict, should not be such as to emasculate Ae true 
meaning of the provision, and we are entirely sure that the prohibi- 
tion was aimed against the use in connection with the packing of to- 
bacco of any device for the distribution of prizes, to be effected by 
the aid of lot or chance, and was entirely indifferent to the particular 
means used to accomplish the result. 

The fact tliat the scheme adopted by the claimant was a simple and 
effective one, obviating the necessity for any subsequent drawing of 
prizes by making the event of the lottery depend on the successful 
selection of a cut of tobacco in the shop of the retailer, does not place 
it outside the prohibition of the law, but, on the contrary, by its very 
simplicity and practical effectiveness, makes it all the more attractive 
as an ihducement to the prospective purchaser. 

The decree of the District Court for the Western District of North 
Carolina, dismissing th6 libel^ must be reversed, and a new trial 
awarded. 

Reversed. 
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LAMON et al. v. SPEER HARDWARE CO. 

(Circuit Court of Appeals, Eighth Circuit October 27, 1911.) 

Na. 3,630. 

Appeal and Erbob (| 324*) — Necessabt Pabties-^oint Dbfendantb. 

A general judgment rendered against the original defendants in the case 
and the sureties on a supersedeas bond given by them is Joint, and such 
original defendants cannot alone review the same by writ of error, 
without summons and severance as to their codef endants. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. {ft 1806- 
1809; Dec Dig. § 324,*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Action at law by the Speer Hardware Company against W. A. 
Lamon and J. W. Wallace, partners as W. A. Lamon & Co. Judg- 
ment for plaintiff against such defendants and others as sureties on 
their supersedeas bond, and defendants bring error. On motion to dis- 
miss writ of error. Motion sustained. 

N. B. Maxey (J. B. Campbell and W. O. Beall, on the brief), for 
plaintiffs in error. 

James F. Read (James B. McDonough, on the brief), for defendant 
in erron 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. In 1906, before the Indian Territory be- 
came a part of a state, Speer Hardware Company, the defendant in 
error, recovered a judgment in the United States Court for the West- 
ern District of that Territory for some over $8,000 against W. A. 
Lamon and J. W. Wallace. From this judgment a writ of error was 
secured from the Court of Appeals in the Indian Territory, where the 
case was pending at the time Oklahoma was admitted into the Union 
of states. Pursuant to the provisions of the enabling act, the case, 
by operation of law, went to the Supreme Court of the state. After- 
wards, in the exercise of the right of removal given by that act, the 
case was taken to the United States Circuit Court for the Eastern Dis- 
trict of Oklahoma, where it was tried on the record made in the origi- 
nal trial court. The judgment of the United States Court for the 
Western District of the Indian Territory was in all respects affirmed, 
and a new judgment was entered against Lamon and Wallace, and also 
against A. C. Miller, Fred Walker, B. A. Brunson, John W. Gibson, 
and William C. Edwards, who were sureties on a supersedeas bond 
originally g^ven by Lamon and Wallace when they secured their writ of 
error from the United States Court of Appeals in the Indian Territory. 

This judgment, after making the requisite findings, reciting the pro- 
ceedings which brought the case into that court and the giving' of the 
supersedeas bond by the principals and their sureties, concluded thus : 

"Now, therefore, It is considered, ordered, and adjudged by the court that 
the said Speer Hardware Company have and recover of and from the said 
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W. A. Lamon and X W. Wallace, appellants herein, and A. O. Miller, Fred 
Walker, B. A. Brunson, John W. Gibson, and William O. Edwards, sureties on 
said supersedeas bond, the sum of $11,039.72, together with the costs of this 
appeal, to be taxed by the clerk of this court, and may have execution there- 
for. Bzecution stayed for 60 days from this date.** 

This judgment was manifestly joint. There was nothing distribu- 
tive as between the judgment debtors, or nothing making the sureties 
only secondarily liable. A general judgment was rendered, and an exe- 
cution was awarded, against all alike. The two first-mentioned judg- 
ment debtors, who were the principals in the supersedeas bond, alone 
sued out this writ of error. There was neither summons and sever- 
ance, nor any notice ^ven to the other judgment debtors, nor any oth- 
er equivalent proceeding requiring them to join in the writ or be fore- 
closed of their right of review. On these grounds the defendant in 
error moves the court to dismiss the pending writ of error. 

This motion must be sustained, on the authority of Estes v. Trabue, 
128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437, Inland, etc., Coasting Co. 
V. Tolson, 136 U. S. 572, 10 Sup. Ct. 1063, 34 L. Ed. 539, Mason v. 
United States, 136 U. S. 581, 10 Sup. Ct. 1062, 34 L. Ed. 545, Hardee 
V. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933, Inglehart v. 
Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 76, Davis v. Mer- 
cantile Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563, and 
Beardsley v. Ark. & Louisiana Railway, 158 U. S. 123, 15 Sup. Ct. 
786, 39 L. Ed. 919, and cases cited. 

It is so ordered. 



BOSWELIi NAT. BANK v. SIMMONS. 

(Circuit Oonrt of Appeals, Eighth Circuit October 27, 1911.) 

No. 3,514. 

Appeax. and Ebrob (S 1022*) — Review on Appeal— Findings of Fact. 

Where the court, in a suit by a trustee in bankruptcy to recover an 
alleged preference, has considered conflicting evidence, and made find- 
ings of fact which render the preference voidable and entitle the com- 
plainant to recover, such findings must be taken as presumptively cor- 
rect by the appellate court, and this presumption is materially strength- 
ened by the master's prior findings to the same effect 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. |§ 401&* 
4018; Dec. Dig. | 1022.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
0. C. A. 9.] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma. 

Suit in equity by O. A. Simmons, trustee in bankruptcy of the Bos- 
well Mercantile Company, against the Boswell NationaJ Bank. Decree 
for complainant, and defendant appeals. Affirmed. 

William T. Hutchings and William P. Z. German, for appellant. 
A. C. Markley (C. B. Stuart and J. H. Gordon, on the brief), for 
appellee. 
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Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, ^Circuit Judge. This suit was instituted by the trustee in 
bankruptcy of the Boswell Mercantile Company to recover an alleged . 
voidable preference, and also to declare a trust in certain real estate 
standing in the name of the president of the bank in favor of the trus- 
tee in bankruptcy. The bankrupt company paid to the bank, less 
than four months prior to the filing of the petition in bankruptcy, the 
sum of $4,471.67 in satisfaction of a then existing debt due die bank. 
If the mercantile company was then insolvent, and if the bank then had 
reasonable cause to believe its debtor intended to give it a preference, 
and if the payment under such circumstances had the effect to enable 
the bank to obtain a greater percentage of its debt than any other cred- 
itor of the same class, the payment constituted a voidable preference, 
and the trustee was entitled to recover it from the bank. 

Upon issue joined the case was referred to a special master, to take 
the evidence and report it, with his findings of fact, to the court for its 
consideration and judgment. The master found the facts which we 
have just specified, entitling the trustee to recover, and the court be- 
low, on exceptions duly taken after a full hearing, approved the find- 
ings of the master and entered a decree in favor of the trustee for both 
the money and the real estate. When the trial court has considered 
conflicting evidence and made its findings of fact thereon, they must 
be taken to be presumptively correct (Hussey v. Richardson-Roberts 
Dry Goods Co., 78 C. C. A. 370, 148 Eed. 598; Coder v. Arts, 152 
Fed. 943, 82 C. C. A. 91, 15 L. R. A. (N. S.) 372; Id., 213 U. S. 223, 
29 Sup. Ct 436, 53 L. Ed. 772) ; and this presumption is materially 
strengthened by the master's prior findings to the same effect. Con- 
cluding, after a careful consideration of the proof in this case, that 
there was substantial evidence to sustain the findings below, and dis- 
covering no obvious error of law or serious mistake of fact in such 
findings, the presumption of their correctness must be indulged. 

The decree is affirmed. 



GREEN V. WILBRAHAM. 

(Circuit Ck>urt of Appeals, Third Circuit November 6p 1911.) 

No. 19 (1,487). 

Monet Rbceived (8 18*) — Action— Sufficienct of. Eyidbnck. 

An action founded solely on a common count for money had and re- 
ceived held not sustainable on the evidence. 
[Bd. Note. — For other cases, see Money Received, Dec. Dig. | 18.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by Thomas W. Green against Thomas C. Wilbrahara. 
Judgment of nonsuit, and plaintifif brings error. Affirmed. 

See, also, 190 Fed. 274. 
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Peirce Mecutchen, for plaintiff in error. 

Walter H. Bacon (William D. Lippincott, on the brief), for defend- 
ant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This action is founded solely on a com- 
mon count in the declaration for money had and received by the de- 
fendant for the use of the plaintiff. Originally the declaration con- 
tained, besides the common count referred to, a special count on an ex- 
press contract, which was stricken out as irregular and defective under 
the practice authorized in New Jersey. No error has been assigned on 
that action of the trial court. Consequently the case comes before us, 
as stated, on the common count only. The writ of error brings up for 
review a judgment of nonsuit. 

We find no error. The common count relied on charges nothing but 
a mere failure by the defendant to pay money to the plaintiff. Had 
there been proof that money belonging to the plaintiff had passed into 
the hands of the defendant, it might possibly have been sufficient to 
support an implied undertaking on the part of the defendant to pay the 
same to the plaintiff. But no such proof was made or offered. The 
express contract on which the special count was based was offered in 
evidence, but it does not support an implied contract to pay money to 
the plaintiff. It is a contract fixing, inter alia, the salary to be paid to 
plaintiff and defendant by a third party. There is nothing in the evi- 
dence offered inconsistent with the theory that that third party (a cor- 
poration) still has in its possession what the plaintiff now claims from 
the defendant. These were the views expressed by the Circuit Court 
when considering the motion to strike out the special count, and we 
deem them sound and equally pertinent to the present situation of the 
case. 

The judgment is therefore affirmed. 



NORFOLK SOUTHERN R. CO. T. TALBOTT. 
(Circuit Court of Appeals, Fourtli Orcuit October 10, 1911.) 
• No. 1,029. 

Apfbal akd £:bbob (I 1170*) — Revibw->Habmle88 Ebbob. 

A decree in equity, which does erabstantial justice between the parties, 
should not be reversed by an appellate court on technical objections. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. {f 4540- 
4545 ; Dec. Dig. | 1170.*J 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 

Suit in equity by the Trust Company of America against the Nor- 
folk Southern Railway Company. The Norfolk Southern Railroad 
Company, purchaser at foreclosure sale herein, moved for an injunc- 
tion against J. F. Talbott to restrain a sale of the property on execu- 

*For otber cases see same topic ft S numbbb In Dec. ft Am. Digi. 1907 to date, ft Rep'r Indexes 
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tion from a state court. From an order (183 Fed. 803) overruling 
such motion, the Railroad Company appeals. Affirmed. 

E. R. Baird, Jr., for appellant. 

E. F. Aydlett, for appellee. 

Before GOFF, Circuit Judge, and BOYD and KELLER, District 
Judges. 

PER CURIAM. The record of this cause clearly discloses that as 
between the parties thereto substantial justice permeates the decree 
complained of. With great force technical objections have been pre- 
sented by counsel for appellant as to the method of procedure adopted 
by the appellee in his efforts to collect the judgment rendered in his 
favor ; ^ but when we consider all of the circumstances involved in 
this litigation, it would not accord with the rules that do and should 
attend the administration of justice to reverse the said decree. The 
court below in a learned and forceful opinion, has fully stated the 
facts, and has reached a conclusion in which we concur. (C. C.) 183 
Fed. 803. 

AflSrmed, 



HOWE et al. v. PARKER et al. 

(Circuit Court of Appeals, Eighth Circuit October 12, 1911.) 

No. 3,580. 

(SyllabuB hy the Court,) 

L Public Lands (§| 106, 128*) — Land Depabticent of the Unitbd States- 
Patents AND Decisions of— How Dibectly Assailed. 

Patents and decisions of the Land Department of the United States 
may be avoided and the legal title under them charged with a trust In 
favor of the rightful owner of the equitable title to the land on account 
of an error of law or a gross mistake of fact, or a fraud upon the ofD- 
cers of the department, by a direct s«it in a court of equity for this 
purpose. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. i§ 104, 301, 
802, 344 ; Dec. Dig. §| 106, 128.*] 

2. Public Lands (S 106*)— Ebbob in Deciding Whetheb ob Not Thebe ib 
Evidence to Sustain a Chaboe, Remediable. g 

Whether or not there is any evidence to sustain a charge, a claim, or 
a finding of fact in a controversy before the Land Department over the 
title to the public land Is a question of law, and an error in the decision 
of that question which results in the issue of a patent to the wrong party 
is remediable in equity. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. H 104, 301, 
802; Dec Dig. § 106.*] 

8. Public Lands (I 97*) — Land DEPABncENi^-nJuBisDiCTiON Mat Be £}xeb- 

JIEED IN ACCOBDANCE WITH LaW AND ESTABLISHED RULES, AND NOT OTH- 
SBWISE. 

The Land Department has jurisdiction upon legal notice to divest en- 
trymen of their equitable titles to lands within its power for fraud be- 
fore the final order for the patent in accordance with the settled rules, 
practice, and decisions of that depastment 

•For other caoei mo ume topic * I mvmbbb hi Doo. * Am. Digs. 190T to dato, ft Rep'r Indozao 
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Btit tlici ^tiltable tlfl^ to iund acquired by a laWfnr entry eatanot be 
divested or affected by subsequent decisions of the Land Department or 
subsequent rules of practice therein contrary to a Ibng line of decisions, 
or an established rule, or a settled practice at the tim& 

Neither the general nor the supervisory Jurisdiction of the Gonunis- 
sioner or the Secretary is so arbitrary or unlimited as to permit such a 
course of action. 

[Ed. Note.^For other cases, see Public Lands, Oent Dig. If 288, 289; 
Dec. Dig. S 97.*] 

4. PuBUO Lakdb (§ 106*)-^Land DsPABTUKZfr— Skcond 00NTB8T Babbed by 

ADVBBSE ADJX7DICATI0N OH SaMB CHABOE IN FiBST CONTEST. 

It was a rule of reason, of law, and of property in 1898 established 
by a long line of decisions of the officers of the Land Department that, in 
the absence of fraud and of collusion between the parties, an adjudica- 
tion that an informer's charge against a homesteader was unfounded was 
a bar to a contest against him by another informer on the same charge, 
and a decision to the contrary in that state of the law was an error of 
law. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. 9| SOI, 302; 
Dec. Dig. I 106.*i 

5, PuBLio Lands (| 103*)— Leoai. Notiob to Hbibb or Deceased Entbtican 

Indispensable— FiBST Publication .Less than Thibtt Dats Befobb 
Heabino a Fatal Defect. 

Where the equitable title to land based on an adjudicated homestead 
entry of their ancestor and five years occupation and improvement rests 
in heirs of the entryman, it is indispensable to a divesting thereof by 
the Land Department that legal notice of the charge against them and 
its hearing be given them. 

The publication of a summons or notice for the first time less than 30 
days before the day of hearing is insufficient to give such legal notice by 
publication under rule 13 of the Land Department (31 Land Dec. Dept 
Int 530). 

Statements of the appearance of parties in opinions of officers, in re- 
citals of the proceedings, or by attorneys on pleadings and other docu- 
ments in a case in which their appearance and authority to appear for 
them was. never questioned or in issue, will not prevail on a demurrer 
over the averment of the parties that they never received legal notice of 
the proceedings, and never appeared or authorized an appearance therein 
in a direct proceeding to litigate the issue thus tendered. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. 9§ 298, 299, 
807; Dec Dig. fr 103.*] 

Ik PuBUO Lands (S 30*)— Acts of Mabch 1 and 2, 1889 (25 Stat. 759; 25 
Stat 1005) Opening Cbeek Lands in Oklahoha— Disqualification of 
Hombsteadebs Undeb. 

The Act of March 1, 1889, and Act March 2, 1889 (Act March 1, 1889, 
c 317, 8 2, 25 Stat. 759; Act March 2, 1889, c 412, |.13, 25 Stat 1005), 
which prohibited entry upon and occupancy of any of the lands ceded by 
the Creek Nation by their agreement of January 31, 1889, until noon of 
April 22, 1889, and disqualified any one who violated this inhibition from 
entering any of the lands as a homestead, did not disqualify one who 
entered upon the ceded land after March 2 and prior to noon of April 
22, 1889, but who made the race for the tract he sought from outside the 
ceded land after noon of April 22, 1889, unless it be shown that manifest 
disadvantage in the race for the land resulted to some qualified entry- 
man from such entry. 

They did not disqualify such an one who learned outside the ceded land 
from one who had acquired all the information he had or communicated 
prior to March 1, 1889, the description, character, and location of the 
tract of land therein which he subsequently entered and the best way to 

•For other oaset see Mme topic ft I juvubmr In Doo.^ ft Am. Digs. 1907 to dato, ft Rep'r Indczcf 
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90 to It SO that he could go directly to and identify it wit]u>iit fartber 
aid or information. 

They did not disqualify such an one with whom his informant agreed 
to meet him near the land and go with him to it and did so, where the 
entryman could as well have gone to and recognized the land from his 
previous information without the meeting and accompanying and the 
meeting and conduct gave liim jio advantage and subjected no qualified 
entryman to any disadvantage in the race for the land. 

These acts of Congress may not be construed after the entries of lands 
thereunder to include within their prohlbltiops and disqualifications 
classes of persons or of acts that were not clearly within their unam- 
biguous terms when the entries were made. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. H 48<W; 
Dec. Dig. S 30.*] 

(Additional ByllabMB tyy Bditarial Bia1f.) 

T, WOBDS AND PhBASES — ^**SOONER." 

A "sooner" in the parlance of Oklahoma Is one wl^o to the injury of 
Other intending settlers entei^s on and claims land as his homestead be- 
fore such entry and claim are effective to initiate a valid homestead un- 
der the acts of Congresd. 

[Ed. Note. — ^For other definitions, see Words and Phrases, toL 7, p. 
6552.] 

Appeal from the United States Circuit Court for the Western Dis- 
trict of Oklahoma. 

Bill in equity by Arthur Bruce Howe and others against Milton E. 
Parker and others. . From a decree sustaining a demurrer and dis- 
missing the bill, defendants appeal. Reversed and remanded. 

Milton Brown and James M. Challiss (Waggener & Challiss and 
Flynn, Ames & Chambers, on the brief), for appellants. 

J. H. Everest (T. F. McMechan, R. M. Campbell, and C. F. Smith, 
on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and WILLIAM 
K. MUNGER, District Judge, 

SANBORN, Circuit Judge. This is an appeal from a decree which 
sustained a demurrer to and dismissed the bill of the complainants. 
On this demurrer the question whether or not the averments of the 
bill are true is, of course, not open to consideration, and the only ques- 
tion is whether or not the facts alleged state a cause of action for eq- 
uitable relief. This is the case they state: Henry Howe, an aged 
minister of the gospel, made a homestead entry of the S. E. ^ of 
sectipn 27, township 12 N., of range 3 W., of the Indian Meridian, in 
Oklahoma, on April 23, 1889, built himself a house upon, and with 
his daughter, Sarah J. Howe, occupied and improved it as his home- 
stead until, hounded by sooners under Act March 1, 1889, 25 Stat. 
759, § 2, and Act March 2, 1889, 25 Stat. 1005, § 13, and 1006, § 14, 
and by informers under Act May 14, 1880, c. 89, § 2, 21 Stat. 141, 
and fought by the lawyers he had retained to defend him, he died in- 
testate on June 17, 1893. 

[7] A "sooner," in the parlance of Oklahoma, is one who, to the 
injury of other intending settlers, enters upon and claims land as his 

*For other cases see same topic & S numbcb in Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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homestead before such entry and claim are effective to initiate a valid • 
homestead under the acts of Congress. The act of Cotigress of March 
1, 1889, provided that the lands in the i^^estem half of the domain of 
the Creek Nation, where the land in controversy is situated, ^hich 
were acquired by the United States by the Creek Nation's agreement 
and cession of January 31, 1889, should be disposed of in accordance 
with the laws regulating homestead entries, but that: 

"Any person who may enter upon any part of said lands In said agreement 
mentioned pricfr to the time that the same are opened for settlemoit by act 
of Congress, shall not be permitted to occupy or make entry of such lands or 
lay any dalm thereto/' 25 Stat. 759, i 2. 

Congress on the next day by the act of March 2, 1889, opened the 
land for settlement and prescribed terms on which homestead claim- 
ants might acquire it. That act provided that the land shpuld be dis- 
posed of to actual settlers under the homestead laws only, and that: 

*'Unti1 said, lands are opened for settlement by proclamation of the Presi- 
dent, no person shall be permitted to enter upon and occupy the same, and no 
person ▼iolating this provision shaU ever be permitted to enter any of said 
lands or acquire any right thereto.*' 25 Stat c. 412, | 13, page 1005. 

On March 23, 1889, the President issued his proclamation that this 
land would be opened for settlement at noon of April 22, 1889. His 
proclamation contained these words: 

'^Warning is hereby expressly given that no person entering upon and oc- 
cupying said lands before said hour of 12 o'clock noon of the twenty-second 
day of April A. D. one thousand eight hundred eighty-nine herehibefore fixed, 
will ever ibe permitted to enter any of said lands or acquire any right there- 
to." 26 Stat. 1546. 

About 2 o'clock and 30 minutes in the afternoon of April 22, 1889, 
Howe first entered upon the land here in dispute. He then claimed it 
as his homestead, and thereafter continued to reside upon and improve 
it. Two sooners, Miss Robb and Mr. Woodruff, had previously en- 
tered upon and claimed the land as their homesteads, respectively, but 
Howe made his homestead entry at the land office on April 23, 1889, 
and on May 9, 1889, and on May 21, 1889, respectively, these sooners 
filed affidavits that they were, respectively, the first to enter upon 
and occupy the land after noon of April 22d, and that Howe entered 
upon and occupied it before that time. Howe employed one John Bur- 
ton, a practicing lawyer at Oklahoma City, to defend his claim against 
Robb and Woodruff, and disclosed to him as his lawyer the facts 
of his case, and thereupon Burton on September 6, 1889, turned in- 
former and filed an affidavit of contest for himself under section 2 of 
the act of May 14, 1880, which gives the successful informer a pref- 
erence right to enter the land of a homestead claimant. Burton set 
forth in that affidavit the charge which he and subsequent informers, 
Milton E. Parker on February 18, 1891, John T. Homor on April 10, 
1901, and others enlarged, that Charles Howe, the son of Henry 
Howe, entered upon and occupied the tract of land in question before 
noon of April 22, 1889, wrote Henry Howe that he had selected and 
was holding this tract for him, and when Henry Howe arrived at 
Oklahoma City on April 22, 1889, he, Charlie Howe, met and accom- 
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•panied him to the land, and Henry Howe made his homestead entry 
with the knowledge of these facts. 

There are attached to the bill in this case copies of the records and 
papers relating to the various contests against Howe and his heirs 
in the land office from which it appears that the proof was that the 
register and receiver found, and that the Commissioner of the General 
Land Office and the Secretary of the Interior affirmed the finding, 
that "Burton was a practicing attorney, and the conversation," in 
which Burton claimed that Howe admitted facts tending to support 
this charge, "took place in his office after he had been engaged as at- 
torney for Howe to advise him in the case then pending against him 
by prior contestants. Burton took advantage of the information ob- 
tained in his professional capacity, and based a contest upon the same 
and attempted to procure the cancellation of his client's entry for his 
own benefit/' 

Chester Howe was a practicing attorney at Oklahoma City. He was 
no relation to the entryman, Hienry Howe, and, after Burton filed his 
contest against the latter, he employed Chester as his attorney, and 
the latter tried on February 17, 1891, before the register and receiver, 
and won for him the cases of Robb, Woodruff, and Burton against 
him. The decision of the register and receiver in favor of Howe was 
rendered on June 19, 1891. On May 20, 1892, the commissioner re- 
versed that decision, and awarded the land to Woodruff. Howe and 
Burton appealed. Burton also moved for a review. The Secretary 
considered the entire case and all the evidence offered by Burton, 
Robb, and Woodruff upon the merits, and on February 3, 1894, de- 
cided that Howe was not disqualified by the acts and communications 
of his son and himself, and that his homestead entry was valid. Bur- 
ton moved the Secretary for a review and a rehearing of his case on 
the groimds that each of the Secretary's findings of falct and rulings 
of law were erroneous, and that he had just discovered that Henry 
Howe and Charles Howe, who was at that time a violator of the Act 
of March 2, 1889, and had selected the tract in controversy prior to 
April 22, 1889, agreed in the presence of Emile Bracht and Watson 
Bracht that Charles should hold the land until after the hour of open- 
ing, that he should put Henry Howe in possession thereof, that he 
should furnish money to improve it and that he should receive a deed 
of half of it from Henry Howe, that Henry Howe told these facts to 
W. T. McMichael and Fannie McMichael, that Henry Howe entered 
the ceded territory on April 21, 1889, and that James Shaw and John 
Jones saw him. Burton supported this motion by his own affidavit 
and the affidavits of Emile Bracht and Watson Bracht to the agree- 
ment, of W. T. McMichael and Fannie McMichael that Henry told 
them that Charles Howe directed him how to reach the land, and of 
James Shaw and John Jones that they saw Henry Howe go into the 
ceded territory on April 21, 1889. But on October 22, 1894, the Sec- 
retary denied the motion and closed the case. Burton had subsequent 
opportunity to present the testimony of the witnesses named in these 
moving affidavits. Emile Bracht and. Watson Bracht were subse- 
quently sworn and examined, but they refused to testify to the agree- 
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fnent between the Howes which they and Burton set forth in these 
moving affidavits. Burton did not avail himself of his opportunity to 
call as witnesses W. T. McMichael, or Fannie McMichael, ot* James 
Shaw, or John Jones. The bill avers that the affidavits of these wit- 
nesses were untrue, and the subsequent course of the record sustains 
the averment. 

When Secretary Hoke Smith denied this motion for review and re- 
hearing and dosed the case in favor of Howe on October 22, 1894, 
the sooners ceased, but the informers pursued the chase. The old 
minister, while alive, had established his integrity, his veracity, and the 
validity of his entry. But he was dead. His heirs had indeed suc- 
ceeded under Rev. St. § 2291 (U. S. Comp. St. 1901, p. 1390), to 
his rights, but the defense of those rights had fallen on his unmarried 
daughter, Sarah J. Howe, who still lived upon his homestead, and 
section 2 of the act of May 14, 1880, seemed to the informers still to 
offer the land to those who might prove the dead clergyman a violator 
of the law and a perjurer, and they swarmed forth to blacken his mem- 
ory and seize the prize. On June 7, 1897, when Sarah J. Howe made 
final proof of her homestead, three of them, Parker, Norman, and 
Fakes, had filed affidavits of contest on the same g4-ounds which had 
been proved baseless in the lifetime of Henry Howe in the cases of 
Burton, Robb, and Woodruff, and the register and receiver refused 
to receive and forward her final proof because none of these informers 
had moved for a hearing or proved his alleged case. 

There is an averment in the bill that Chester Howe, the attorney 
of Henry Howe in the trial of the cases of Robb, Woodruff, and Bur- 
ton against him, before the register and receiver on February 17, 1891, 
conspired with Milton E. Parker, the patentee, to file Parker's affi- 
davit on February 18, 1891, the next day after that trial, that he con- 
cealed the fact of this filing. from Henry Howe, his client, until March, 
1893, when Henry discovered it and charged him with it, that Chester 
then replied that Parker's affidavit was filed at his request, and that 
Parker's contest was a friendly one and would be dismissed, but that 
Henry doubted this statement, discharged Chester Howe as his attor- 
ney, and employed T. H. Everest who thereafter conducted his case, 
and that of some of his heirs through the contests in the land office and 
is now the leading attorney for Parker and other defendants in this 
suit. Chester Howe is not a party to this suit, and this charge against 
him, if it were unsupported by the records of the land office and he 
had had no opportunity to meet it, should not receive much considera- 
tion here. But the copies of the records in the land office which are 
presented with the bill disclose these facts : Burton made some charge 
of this nature against Chester Howe. Chester then made an affida- 
vit in 1902 that he married a half sister of one of the contestants of 
Henry Howe, that he called Henry into his office and suggested that 
he retire from the case, and that Henry employ some other attorney on 
account of that relationship and that Henry at his suggestion, and not 
at Henry's request and without any indication of dissatisfaction, made 
the change of attorneys, and that he, Chester, had no connection with 
the case of Parker from that time until May or June, 1898, when, aft- 
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er a statement had been made by Mr. Everest, the attorney for some 
of the heirs of Howe, and Mr. Dilley, the register, that there was 
no objection to that course, he argued for Parker the motion to dis- 
miss the latter's contest which some of the heirs of Howe had made. 
But whether Chester retired from Henry's employment at his own 
or at the latter's request, the records conclusively show that he was 
Henry's attorney ; that he must necessarily have learned through that 
confidential relation the facts and the law of his case; that he was 
on intimate friendly terms with Milton E. Parker ; that the day after 
he tried Henry's case against Robb, Woodruff, and Burton Parker's 
contest affidavit was filed; that this affidavit of Parker made the 
charge of the disqualification of Henry Howe to enter the land which 
had been made in the amended contest affidavit of Burton and had 
b^n tried by Chester Howe the day before ; that Chester remained at- 
torney for Henry Howe until March, 1893, but made no move to dis- 
miss, or to try, or to dispose of in iany way, Parker's latent claim ; that 
he ceased to be the attorney of Howe in March, 1893 ; and that when 
the first motion was made to dispose of Parker's contest in May or 
June, 1898, he carried the information and knowledge of the facts and 
of the law upon the issue which Parker tendered that he had gained as 
attorney for Howe to the side of the identical issue he had bew re- 
tained to defeat and used it to sustain the charge the contestants 
urged. He succeeded in defeating the motion to dismiss Parker's 
contest, he prepared Parker's petition to intervene in Burton's contest, 
and, after the two contests were consolidated, he acted as Parker's at- 
torney in Washington. The vice of so gross a breach of trust cannot be 
extracted, nor can so perfidious a course be rendered fair, just, or right 
by the absence of objection by local land ofiicers, or the silence of its 
helpless victims. Henceforth in this case the first two attorneys of the 
old clergyman were united in an endeavor to prove that their dead 
client was a perjurer and a violator of the law, and that the cause they 
had formerly espoused was unjust and unlawful. 

On June 7, 1897, Sarah J. Howe, as a part of her final proof, had 
filed her affidavit that Ed Howe of Atchison, Kan., Charles Howe of 
Atchison, Kan., Nora Howe, a minor, of Oklahoma City, O. T., Sarah 
J. Howe, of Oklahoma City, O. T., Bruce Howe, of Council Bluffs, 
Iowa, Arminda Howard, of Grand Forks, N. D., Delia Sullivan, of 
Chicago, 111., and Olive Howe, of Omaha, Neb., were the sole heirs 
of Henry Howe. On March 29, 1898, Parker suggested the death of 
Howe, and on that day and on April 12, 1898, filed affidavits for and 
caused the publication of a summons to the heirs of Henry Howe, 
whose names were not specified, signed by tlie receiver of the land 
office, to appear on May 24, 1898, and furnish testimony concerning 
Parker's allegation that Henry Howe had made an illegal homestead 
entry of the land in question. Parker caused publication of these 
summonses to be made once in each week for four weeks commencing 
on April 28, 1898. On April 9, 1898, Sarah J. Howe, Charles Howe, 
and Ed Howe moved to dismiss the charge that Henry Howe had 
ma.de an illegal entry under a collusive agreement with his son Charles, 
upon the ground that the issue on that charge was rendered res ad- 
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judicata by the decision of the cases of Robb, Burton, and Woodruff 
in 1894. 18 Land Dec. Dept. Int. 31. But this motion was denied. 
Complainants alleged that no notice of the hearing or trial, or of the 
subsequent proceedings in this case, except the publication of the sum- 
mons in the manner hereinbefore stated, was ever given to firuce 
Howe, Arminda Howard, Delia Sullivan, or Olive Howe, four of the 
heirs of Henry Howe, and that neither of them ever personally ap- • 
peared, or authorized any one to appear for them, in any contest 
proceedings subsequent to the death of Henry Howe. The three 
heirs, Sarah J. Howe, Ed Howe, and Charles Howe, appeared in those 
proceedings by J. H. Everest, after they had specially appeared and 
challenged them and their motion had been dismissed, and J. S. Jen- 
kins appeared as attorney for Nora Howe, the minor. Parker's con- 
test case was tried between him and the four heirs who appeared in 
November, 1898, and on April 18, 1899, the register and receiver 
decided that Howe was disqualified to make his entry by his relations 
with his son, Charles, when he entered upon the land. Sarah J. 
Howe, Nora Howe, Ed Howe, and Charles Howe, appealed to the 
commissioner, and this appeal was pending when in June, 1900, Par- 
ker was permitted on his motion to intervene in the case of Burton v. 
Howe, in which a rehearing had been granted on March 6, 1900, and 
thereupon the contests of Parker and Burton were consolidated. Bur- 
ton's case had been decided and subsequently his motion for a review 
and a rehearing had been denied on October 22, 1894, by Secretary 
Hoke Smith. A change of administration had followed, and Secretary 
Bliss had succeeded Secretary Smith. Thereupon Burton presented 
to Secretary Bliss on the same affidavits the same motion for a re- 
hearing which Secretary Smith had denied on October 22, 1894, and 
on March 6, 1900, that motion was granted. 

The consolidated contests of Burton and Parker then proceeded 
to another trial before the register and receiver, who on March 22, 

1902, decided that Howe was disqualified, and awarded the preference 
right to the land to Parker. The four appearing heirs of Howe ap- 
pealed to the commissioner, and on August 2, 1902, he reversed the 
decision of the register and receiver, and awarded the land to the heirs 
of Howe. From this decision Parker appealed, and on August 5, 

1903, the Secretary decided that Howe was disqualified, and awarded 
the preference right of entry to Parker. Thereafter Howe's entiy 
was canceled. Parker entered the land as his homestead. It was 
patented to him on June 21, 1909, and is now held by him and the 
other defendants, all of whom took their rights to it after full notice 
of the claims and equities of the heirs of Howe. The complainants 
have succeeded to the rights of Henry Howe. They have set forth 
in their bill all the evidence that was presented to the Secretary when 
he rendered his final decision, and they pray that the defendants be 
decreed to hold the lands in trust for them on the grounds that upon 
the facts established by the evidence without dispute the Secretary fell 
into clear errors of law applicable to the case which caused him to 
issue the patent to the wrong party, and that through fraud or gross 
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itiistake he also fell into a misapprehension of the facts proved before 
him which had the same effect. 

The history of this case has been recited at length because one of 
the issues it presents is whether or not there was any evidence before 
the Secretary of the Interior to sustain his final decision that Henry 
Howe had violated the prohibitions of the acts of Congress, and dis- 
^ qualified himself from making a homestead entry of this land. In the 
absence of all evidence, the legal presumption in his case, as in that 
of every other man, was that he obeyed the law, that he was upright, 
honest, and truthful. The charge against him was tried in his life- 
time and found to be baseless. The record of the final trial contains 
both competent and incompetent testimony. Of course, the Secretary 
disregarded the latter and gave heed only to the former. And when, 
under such circumstances a court must decide more than 10 years 
after his death in the face of the legal presumption of his honesty 
and truth and in the face of his successful refutation of the charge 
in his lifetime whether or not there was any evidence that he violated 
the law and attempted to perpetrate a fraud upon his government, 
it is important that the court should see clearly in the beginning the 
true purpose and meaning of the law, the circumstances surrounding 
the original defendant, the character of the parties to the controversy, 
the nature of the charge, the motives that induced the informers to 
make it, as well as the evidence to which they resorted to accomplish 
their purpose. 

[1/2] Whether or not the weight of evidence in substantial con- 
flict sustains the one or the other side of an issue of fact is a question 
upon which, in cases within his jurisdiction, the final decision of the 
Secretary of the Interior is conclusive in the absence of fraud or gross 
mistake. But whether or not there is at the close of a final trial or 
hearing before him any evidence to sustain a charge or a finding of 
fact in support of it is in his and in every judicial and quasi judicial 
tribunal a question of law. Ward v. Joslin, 186 U. S. 142, 147, 22 Sup. 
Ct. 807, 46 L. Ed. 1093 ; United States Fidelity & G. Co. v. Board of 
Com'rs, 145 Fed. 144, 151, 76 C. C. A. 114, 121 ; Laing v. Rigney, 160 
U. S. 531, 540, 16 Sup. Ct. 366, 40 L. Ed. 525 ; Southern Pacific Com- 
pany v. Pool, 160 U. S. 438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485 ; The 
Francis Wright, 105 U, S. 381, 387, 26 L. Ed. 1100; Clement v. In- 
suranceCo., 7 Blatchf. 51, 53, 54, 58, Fed. Cas. No. 2,882; Delaware, 
Lackawanna & Western R. Co. v. Converse, 139 U. S. 469, 472, 11 
Sup. Ct. 569, 35 L. Ed. 213. And an injurious error of the Secretary 
in finally deciding that question presents good ground for relief in 
equity. The Land Department of the United States is a quasi judicial 
tribunal, invested with authority to hear and determine claims to the 
public lands subject to its disposition and its decisions of the issues 
presented at such hearings are impervious to collateral attack. But its 
judgments and patents do not conclude the rights of claimants to the 
land. They rest on established principles of law and fixed rules of 
procedure, the application of which to each case conditions its right de- 
cision, and if the officers of the .I<an4 Department are induced to issue 
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a patent to the wrong party by an erroneous view of the law or by a 
gross mistake of the facts proved, or by a decision induced by fraud, 
the rightful claimant is not remediless. He may in a court of equity 
avoid the eflfect of the decision and the patent and charge the legal 
title derived from it with a trust in his favor. Lytle v. State of Ar- 
kansas, 22 How. 193, 203, 16 L. Ed. 306; Smelting Co. v. Kemp, 
104 U. S. 636, 647, 26 L. Ed. 875; Moore v. Robbins, 96 U. S. 530, 
536, 538, 24 L. Ed. 848; Bogan v. Edinburgh American Land M. Co., 
63 Fed. 192, 195, 11 C. C. A. 128, 130; United States v. Winona & 
St. Peter R. Co., 67 Fed. 948, 958, 15 C. C. A. 96, 106; U. S. v. 
Northern Pacific R. Co., 95 Fed. 864, 870, 37 C. C. A. 290, 296; Cun- 
ningham V. Ashley, 14 How. 377, 14 L. Ed. 462 ; Barnard's Heirs v. 
Ashley's Heirs, 18 How. 43, 15 L. Ed. 285; Garland v. Wynn, 20 
How. 6, 15 L. Ed. 801; Johnson v. Towsley, 13 Wall. 72, 85, 20 L. 
Ed. 485; Bernier v. Bemier, 147 U. S. 242, 13 Sup. Ct. 244, 37 L. 
Ed. 152. 

A complete copy of all the evidence before the Secretary at the 
final hearing is made a part of the bill in hand, and the first question 
to be considered is. Was there any evidence that Henry Howe vio- 
lated the acts of Congress of 1889 and disqualified himself as a home- 
steader? What' was the purpose of Congress in adopting these acts? 
Their primary object was to give the ceded land to homesteaders, 
who should settle upon and occupy it, and not to subsequent inform- 
ers, who had never sought to enter or to live upon it. Their secondary 
purpose was to prescribe such a method of initiating the homesteads 
that all intending settlers would have a fair chance to make them. 

[B] What were the prohibitions of the acts that Henry Howe was 
charged with violating? That no person should enter upon any part 
of the ceded lands prior to noon of April 22, 1889 (Act March 1, 1889, 
25 Stat. 759, § 2), that no one should "enter upon and occupy" any 
of those lands before that time (Act March 2, 1889, 25 Stat. 1005, 
§ 13, and President's Proclamation, 26 Stat. 1546), and they declared 
that any person who committed either of these forbidden acts should 
be disqualified from entering any of the lands as a homestead, and 
they contained no other prohibition, or declaration of disqualification. 
Moreover, the true construction of these acts is not that it was the 
intention of Congress thereby to disqualify, and they did not dis- 
qualify all who entered the ceded land between March 1, 1889, and 
noon of April 22, 1889, but that "one who took part in the race for 
the land on the day of the opening was not prohibited from taking 
land because of a prior entry into the territory unless it be shown that 
manifest advantage resulted to the entryman from his previous going 
into the territory." Potter v. Hall, 189 U. S. 292, 300, 23 Sup. Ct. 
545, 549 (47 L. Ed. 817), and cases there cited. In other words, the 
only prohibition of the acts was of an entry into the territory or upon 
the land by the homesteader between March 1 and noon of April 22, 
1889, which should be shown to have placed some other qualified 
entryman at a manifest disadvantage in the race to enter the land on 
the latter day. 
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What was Parker's charge against Howe? It was that Charles P. 
Howe, the son of Henry Howe, entered upon and occupied a part of 
the ceded lands prior to noon of April 22, 1889, '*and by virtue of 
said settlement fraudulently and illegally settled upon and held posse^ 
sion of the above described tract" (the tract in controversy) "until 
some time in the afternoon of April 22, 1889, when he delivered pos- 
session of the same to said entryman, thereby giving said entryman 
an advantage, and preventing settlement and occupation of other and 
qualified settlers." 

In the examination of the testimony these facts must be borne con- 
stantly in mind. This is a charge that Henry Howe disqualified him- 
self from making this homestead entry by disobeying the acts of Con- 
gress, and no act or statement of Charles Howe which Henry Howe 
did not authorize or did not adopt as his own could disqualify him. 
The acts of Congress did not forbid the communication of informa- 
tion relative to the character, the location and the best way speedily 
to go from the lines of the ceded territory to each tract therein, nor 
did they prohibit any one from receiving such information, or dis- 
qualify any one from entering any of the lands who after their pas- 
sage obtained such information from those who had acquired it before 
their passage. They did not disqualify any one who "had entered the 
ceded territory,, learned the character of the land and selected choice 
tracts for future lawful entry by themselves or others, and learned 
how to go to them from the lines of the land prior to March 1, 1889, 
from entering one of those tracts as a homestead, provided he entered 
the ceded territory, from withqut and went to the tract and entered 
upon it as his homestead after noon of April 22, 1889. They did not 
disqualify one who entered the ceded territory and passed along the 
traveled routes through it from entering a part of the land as a home- 
stead, provided he was outside the lines of the ceded land at noon 
April 22, 1889, and there was no proof that his prior entry upon the 
ceded lands resulted in manifest disadvantage to some qualified en- 
tryman. Potter V. Hall, 189 U. S. 292, 299, 300, 23 Sup. Ct. 545, 
47 L. Ed. 817. 

Now, let us turn in the light of these undoubted rules of law and 
of fact to the testimony before the Secretary. These facts were es- 
tablished without any conflict of testimony: Henry Howe was living 
at Manhattan, in the state of Kansas, in April, 1889, when he re- 
ceived from his son Charles a letter advising him to enter some of 
the land in the ceded territory as his homestead. Thereupon about 
April 16, 1889, he went from Manhattan on a railroad train through 
the ceded land to Purcell, a town south of the ceded land, and then 
in the Indian Territory, where he remained until after noon of April 
22, 1889. He did not enter upon or occupy or see the tract in con- 
troversy on this journey, nor did his passage through the ceded land 
give him any advantage over other intending settlers in obtaining it. 
EXuring his stay at PurceU his son Charles met and camped with him 
there a part of the time. The tract in dispute was about a mile and 
a half northeast of Oklahoma station. It had a grove on or near it. 
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and was the only tract in that vicinity that had a spring upon it, sO 
that it was easily described and recognized. Charles was a photog- 
rapher, and he went to Oklahoma station the last of January, or the 
1st of February, 1889, became one of about 100 boomers who were 
seeking land about that station, and remained there until the acts of 
Congress of March 1st and 2d opening the land were passed, and went 
out of the ceded territory. Prior to March 1, 1889, he had learned 
all that he ever knew about the character, the location, and the best 
way to go to this land from Purcell. Prior to March 1, 1889, he had 
selected this land for a homestead claim, had commenced to make a 
dugout and had placed some logs upon it, but the dugout was de- 
stroyed by the soldiers, and he never occupied the land or made any 
mark or improvement upon it between March 1, 1889, and his father's 
entry upon it about 2 :30 in the afternoon of April 22, 1889. During 
his stay with his father at Purcell before April 22, 1889, he so dearly 
described to his father the tract in question and told him so accurately 
how to go to it from Oklahoma station that Henry Howe could and 
did go directly to it from that station, recognize, enter upon and 
claim it as his homestead without need of any further direction or 
assistance. Henry Howe took the first train from Purcell on the 
afternoon of April 22, 1889, arrived at Oklahoma station about 2:10 
p. m., walked directly to the tract, entered upon, and claimed it as his 
hcxnestead. When he was about half way from the station to the 
land Charles met him and went with him to the tract, but his meeting 
and accompanying him gave Henry Howe no advantage or assistance, 
because the information that Charles had given him at Purcell was 
ample to enable him to go directly upon, to enter, identify, and claim 
it as his homestead. When Henry Howe arrived upon the land, the 
two sooners. Miss Robb and Mr. Woodruff, had already entered upon, 
staked, and claimed it for themselves, respectively, and there was no 
evidence whatever before the Secretary tending to show that any quali- 
fied entryman, except Henry Howe, ever sought or desired to enter 
this land, or was prevented or hindered by the entry or occupancy of 
Henry Howe, or by any other act of Henry Howe or Charles Howe 
from so doing on April 22, 1889, or at any time thereafter prior to 
Burton's perfidious filing of his contest affidavit on September 9, 1889. 
Between January IS, 1889, and March 1, 1889, there were about 100 
boomers at Oklahoma station seeking land. Of this copipany were 
Charles Howe, Emile Bracht, Watson Bracht, Harry Bacon, George 
Sebastian, and Henry Ridenour. Each of tliem investigated the lands 
in the vicinity of that station and selected his claim or claims before 
March 1, 1889, and they agreed among themselves prior to that time 
not to take each other's claims, but to protect them. The testimony is 
conflicting whether the land here in question was known among them 
as the claim of Charles or as a claim he had selected for his father, but 
the proof is positive, and there is no evidence to the contrary, tfiat aft- 
er March 1, 1889, Charles made no mark or improvement on the tract, 
and neither he nor his father did. any act to prevent any other person 
from taking it on April 22, 1889, before Henry Howe entered it at 
2 :30 in the afternoon of that day, and the fact that Miss Robb and Mr. 
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Woodruff had. then entered upon and taken possession of it confirms 
the testimony of Charles Howe and Watson Bracht that Charles Howe 
did not mark or improve this tract after March 1, 1889. They testified 
that Charles selected another tract of land for himself, which cornered 
on the tract in dispute, that Bracht had selected a tract half a mile 
farther north, that they camped together at Purcell until about the 
20th of April, and then returned to the vicinity of their claims where 
they concealed themselves until noon of April 22d, when they entered 
upon these tracts, respectively, claimed and commenced to improve 
them. They testified that Charles Howe did not between April 19th 
and 2 :30 p. m. April 22d, enter upon, stake, or do any other act to hold 
the land entered by Henry Howe, and no witness came to testify that 
he did. 

But Burton, Henry Howe's first attorney, after his contest had been 
decided against him. in February, 1894, by Secretary Smith, in his affi- 
davit for a review and rehearing which was made on March 14, 1894, 
about nine months after Henry Howe had died, swore that Henry 
Howe had shown him in March, 1890, a written statement of facts 
which Howe said was a true statement, that this statement was signed 
by Howe, and that after stating that Charles Howe, who was called 
"Doc" in the allied statement, had given him specific instructions how 
to go to the tract so that he "could as well have gone there without him 
as with him" ; that after he had gone a mile from the station he saw 
"Doc" 30 yards from him facing him; that "Doc" started off eastward 
and he followed' him, but did not overtake him until they got within 
a few rods of the west line of the claim, proceeded in this way : 

''Doc Btopped to talk with a man who thought he had a flag upon the 
claim, but the line was a few rods east of where the flag was up. Then Doc 
and that man, a sti'anger, walked to the spring. Doc then went to a lady on 
horseback and pulled up his stake and read the name on it. Doc said she 
was Miss Robb, and that she pulled up 'my (Doc's) stake and took it away and 
put her stake in the same place that I had mine.' Doc then went four rods 
north and pulled up another stake and read the name, Frank Woodruff, and 
said, 'He is a sooner.* Doc then said, while standing on the rock near the 
spring, that he had been down there before those other stakes were stuck 
and stuck his stake with the intention of holding the claim, and Doc then 
said to me, 'Father, I will not try to hold this claim, but will see what I can 
do with my own.*" 

Winn, a lawyer and partner of Burton, had also made an affidavit 
for Burton .on March 10, 1894, that he was present when Howe pre- 
sented that statement ; that Burton copied it ; that the copy was cor- 
rect; and that the copy of Burton's copy in Burton's affidavit was 
correct. This old affidavit of Burton was fished out of the records of 
the Land Office at the final trial below and shown to Burton, and he 
then testified that he lost his copy of the original statement long ago, 
and that he cared nothing about it after he had made this affidavit. 
He was then asked if the purported copy in his affidavit was a true 
copy of the original, and, over objections, answered, "Yes, sir," and 
thereupon over objections Howe's alleged statement in this old affida- 
vit of Burton was introduced in evidence. Winn was shown the al- 
leged copy of Howe's statement found in Burton's old affidavit, and, 
after testifying that he did not know .where the original or the copy of 
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it made by Burton was, Was asked if the statement in Burton's affida- 
vit was a copy of the original, and over objections answered that it 
was. Thereupon over similar objections the agreement in Howe's affi- 
davit was introduced in evidence. It is clear that the testimony re- 
garding this alleged statement of Henry Howe and the statement itself ' 
were not competent evidence ( 1) because the original of the agreement, 
if there ever was one. was not produced, no proof was offered that 
it was lost or that any demand for it had ever been made on the heirs 
of Henry Howe who Burton swore last had it, or that any search for 
it among them where it would be most likely to be found had ever been 
made; (2) because Burton and Winn could not lawfully first refresh 
their memories by reading an alleged copy of a copy of the original 
and then testify simply whether or not it was a true copy of the origi- 
nal, but they could lawfully refresh their memories only from memo- 
randa made by them at the time the original was before them, and then 
could only testify orally from their recollection thus refreshed; and 
(3) because the purported statement of Howe was made by the dece- 
dent personally to Burton, then a party to the contest against him, and 
the adverse parties at the trial were the heirs of that decedent. Com- 
piled Laws of Oklahoma, § 5841, p. 1263 ; Rev. St. U. S. § 858 (U. 
S. Comp. St. 1901, p. 659); Mather et al. v. Hackley's Heirs, 19 Land 
Dec. Dept. Int 48, 57. The testimony concerning this purported state- 
ment of Howe therefore does not rise to the dignity of evidence and 
that statement should be disregarded. 

If, however, it were conceded that this statement was evidence of 
the truth; it contains no evidence tending to disqualify Henry Howe. 
The proof is uncontradicted that at 2:10 p. m. April 22, 1889, Charies 
Howe had entered upon, occupied, and was claiming another tract as 
his homestead. Concede that he had been on Henry Howe's claim 
and placed his stake there before those of Robb and Woodruff were 
established, and Mrs. Wilkerson, formerly Miss Robb, testified that 
she found a stake there marked "Charlie Howe" two or three minutes 
after noon of April 22d, when she entered upon the tract. When did 
Charles Howe put that stake there? Not on April 22d, for Miss Robb 
was there two or three minutes after noon and Emile Bracht and 
Charles Howe both testified that Howe was not within one-third of a 
mile from that tract before 2 p. m. on that day, and that he never 
marked or improved that tract after March 2, 1889, and there is no 
evidence to the contrary. His stake and his intention to hold Henry 
Howe's tract were therefore prior to March 2, 1889, when the testimo- 
ny is that he marked and started to improve it. And those acts could 
not disqualify Charles himself, much less Henry Howe, who, accord- 
ing to the evidence, had no part or lot in and knew nothing of this 
staking or holding until after he had lawfully entered upon the land. 
That they gave Henry Howe no manifest advantage over others in the 
race is demonstrated by the prior entries of Robb juid Woodruff, by 
the fact that Charles Howe was.a sc^oner and disqualified, and by the 
absence of any evidence that any qualified entryman was hindered by 
them. Charles Howe's removal of the stakes of Robb and Woodruff 
and his public 'declaration that he would not, and, that his father might. 
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take the tract, were equally immaterial. He had no claim to the tract 
liecause he was disqualified by his soonerism and by the fact that he 
had already made and was maintaining a homestead claim to another 
tract. And the removal of the stakes of Robb and Woodruff had no 
effect whatever because their rights vested when they set those stakes 
and entered upon the land, and no subsequent removal of them by a 
stranger could destroy or diminish them. 

The following testimony is also cited and relied upon as evidence 
of Henry Howe's disqualification : 

Emile Bracht testified that before March 1, 1889, it was understood 
between him and Charles Howe that the land in controversy was to 
be occupied by his father ; but the fact, if it were a fact, and Charles 
Howe testified that it was not, that Charles selected this tract for his 
father and started to build a dugout on it before March 1, 1889, could 
not disqualify his father from entering it because the latter did not 
enter in violation of the prohibition within the inhibited time. Thiere 
is no evidence that he authorized or was aware of these acts of Charles 
which were all prior to his arrival at Purcell, and because selections 
and markings before the acts of March 1st and March 2d were passed, 
disqualified no one who complied with those acts after they were 
passed. Emile Bracht also testified that the boomers at Oklahoma sta- 
tion prior to March 2, 1889, agreed to protect each other's claims ; that 
they kept no one off of the land in controversy on the opening day; 
that he and Charles Howe were together near th6 northeast comer of 
the N. W. % of section 27, which is about a half a mile north of the 
S. E. y^ of section 27, which is here in controversy, at noon of April 
22, 1889, iand that each then stepped onto the land he claimed and 
commenced to put up a tent ; that Charles claimed the N. W. % of 
section 27, and was not on the S. E. %, the land in question, that fore- 
noon ; that they stayed at their tents until the first train from Purcell 
whistled, about 2 o'clock p. m., and then Charles said he must go to 
meet his father and started south. 

George M. Sebastian testified that it was about 14 or 15 miles from 
the east line of the ceded land to the tract in controversy; that he 
made the race from the east line on horseback to the quarter section 
half a mile north of the northwest comer of the land in dispute, and 
arrived there about 2 p. m. ; that there were plenty of people there 
when he arrived, and that a man could ride on horseback from the 
cast line to the land in controversy in from an hour and a half to two 
hogrs. He also testified that Henry Howe told him that Charles lo- 
cated him on his claim ; that he was to meet him at the land, and did 
meet him about half way from the train to the land; that he went 
with him to the tract, and that Charles told him some time after the 
opening that he guessed he would give up his claim, but that he had 
his father located on one all. right ; that his father came in on the train 
and he met him about half way from the depot to the grove and took 
him tip there and located him. F* M. Ridenour testified that in 1893 
Henry Howe told him that he got off on the east side of the train and 
started iii a northeasterly direction as near as he could to comply with 
the understanding he and Charles had as^to the direction to get to the 
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claim in question ; that it had been so minutely described to him that 
he knew he was on it before he was 50 yards from the west side ; 
that he" went on down the hollow to the spring; that after he had gone 
a mile or more from the station toward the land, or nearly to the 
grove, he saw Charles coming towards him, but he kept his direction 
straight ahead, when Charles turned and went and met him about the 
center of the grove. H. S. Summers testified that he was one of the 
boomers who were in Oklahoma three months before the opening; 
that they then all had claims picked out, and knew each other's claims 
and respected each other's rights, and were organized so far that they 
would not go on another man's claim ; that he knew Charles Howe 
three months before the opening and Charles had selected the land in 
controversy as his claim ; that he was with Charles at Purcell a week 
before the opening, and that he left Charles there, and that on April 
24, 1889, he asked Charles why he did not go up to file, and he said 
that he did not have to go up ; that he had got his father on his claim, 
and that he could take care of it for himself. Harry Bacon testified 
that he was one of the boomers ; that some weeks before the opening 
the land in question was selected by Charles Howe and was generally 
known by the boomers to be selected for his father, Henry Howe, and 
Charles made improvements on the claim for his father ; that he was 
a sooner and concluded he could not hold his claim about 2 in the 
afternoon of April 22d, and that he would go to town and get some 
town lots; that Charles Howe went with him, and, when about half 
way, Charles stopped suddenly and said he must go to meet his father ; 
that he had made arrangements to meet him and show him the claim 
in question; and that the next time he saw him he said he got his 
father there all rig:ht Charles Howe testified that he selected this 
land for himself prior to March 2, 1889, dug a hole in the bank and 
hauled some logs for a dugout, but that he never made any marks 
on it between March 2 and noon of April 22, 1889 ; and that he never 
kept, any one from settling upon or laying claim to the land on or after 
that day. He testified that he learned all he knew about the land and 
the way to it prior to March 2, 1889, and that he so described it and the 
way to go to it to his father at Purcell between April 16 and April 
22, 1889 ; that his father needed no further assistance to go to it and 
to identify it; that his father gained no assistance directly or indi- 
rectly by his presence on the ceded land between March 2 and noon 
of April 22, 1889; that he thought his father could comply with the 
law and secure this claim, and he could go in sooner and get a more 
valuable claim for himself, and so he left his father at Purcell and 
went into the ceded territory and near to the line of his claim, the 
northwest quarter of section 27, before noon of April 22d and just 
after noon entered upon it, claimed it as his homestead, and com- 
menced to put his tent up; that about 2:15 p. m. he was walking to 
town with Bacon, saw his father go to his claim and went to and with 
him to it, but that he never told Bacon he had to meet his father to 
show him the land. 
' All the evidence that counsel claim tends to show a disqualifica- 
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tion of Hetiry Howe has now been recited. Much:of it was ccMitra- 
dicted, but we disregard all conflict and concede for the purposes of 
this decision that the statements of the witnesses against the heirs of 
H6we were true, but where in all these statements is there any evi- 
dence that Henry Howe was disqualified? 

He was not disqualified by the acts of Charles Howe in selecting, 
staking, and improving the tract in controversy prior to March 1, 1889, 
(1) because those acts could not disqualify any person who made the 
race for the land from without the ceded territory after noon of April 
22, 1889, and Henry Howe made that race in exact conformity to the 
acts of Congress; (2) because there is no evidence that he knew of 
or authorized those acts when they were done, or that he afterwards 
ratified them as his own; and (3) because those acts were not shown 
to have conferred any manifest advantage upon him or to have sub- 
jected any qualified entryman to any disadvantage in the race for the 
land. 

He was not disqualified by his acquisition from Charles after April 
IS, 1889, and before April 22, 1889, of an accurate description of the 
land, and the way to go to it (1) because Charles acquired all that in- 
formation prior to the passage of the acts of Congress and those acts 
contained no prohibition of the acquisition of such information or 
the communication of it, but their purpose was to spread such knowl- 
edge to all who desired to make homesteads on the land to induce them 
to do so; and (2) because such information gave Henry Howe no 
manifest advantage over other intending settlers who were free to 
acquire like information from all who had it. 

He was not disqualified by the presence and acts of Charles Howe 
within the ceded land after March 1, 1889, and before 2 p. m. of April 
22, 1889, (1) because the evidence is positive that during that time he 
made no mark or improvement on this land, and did no act to prevent, 
and no act that did prevent or hinder, others from entering or occupy- 
ing the land after noon of April 22, 1889, there is no evidence tp the 
contrary, and the verity of this evidence is demonstrated by the entries 
and occupancy of the land as a homestead by Robb and Woodruff 
immediately after noon of April 22, 1889; (2) because the law pro- 
hibited any intending settler from entering and occupying the tract 
between March 1, 1889, and noon of April 22, 1889, and no preven- 
tion of such entry and occupancy during that time could under that 
law have placed any intending settler at a disadvantage or given any 
intending settler an advantage; and (3) because there is no evidence 
that Henry Howe derived any* advantage, or that any qualified entry- 
man suffered any disadvantage, in the race from the presence or acts 
of Charles Howe during this time, and there is affirmative proof to the 
contrary both in direct testimony and in the established facts that 
Robb and Woodruff entered and occupied the tract before Henry 
Howe arrived upon it. 

He was not disqualified because Charles Howe agreed with him at 
Purcell after April 16 and prior to April 22, 1889, that after he should 
arrive at Oklahomia Station Charles would,. and ha did, meet him and 
conduct him to the land, (1) because the evidence is positive and un- 
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contradicted that that meeting and conduct gave him no aid or ad- 
vantage in the race; that prior to March 2, 1889, Charles Howe ac- 
quired all he ever knew about the land and the way to go to it, and 
after April 16, 1889, and before April 22, 1889, out of that store of in- 
formation described to Henry Howe the tract so graphically and the 
way to go to it so accurately that Henry could go to it as directly and 
identify it as readily without as with the meeting and conducting; (2) 
because the only effect of the agreement to meet, of the meeting, and 
of the conducting was to communicate to Henry Howe information 
about the location and the best wav to go to the land which Charles 
had acquired prior to March 1, lfe9, and which he might lawfulljr 
communicate and Henry Howe might lawfully receive without dis- 
qualification ; (3) because the evidence is positive and uncontradicted 
that Charles was not sent into the ceded land by his father prior to 
April 22, 1889, to meet or conduct him, but that he went on his own 
Hiotion to enter and claim another tract of land for himself ; and (4) 
because there is no evidence that any qualified entryman or intending 
settler suffered any disadvantage or that Henry Howe obtained any 
advantage from this agreement to meet, the meeting, or the conduct- 
ing, but there is positive evidence to the contrary and undisputed proof 
that Miss Robb and Woodruff entered and occupied the land after 
noon of April 22, 1889, before Howe, that equestrians could have 
reached it from the east line of the ceded land between noon and 2 in 
the afternoon, and that Howe did not arrive upon it until about 2 :30 
in the afternoon of April 22d. 

There is no evidence that he is disqualified in any other way. All 
the evidence in this case has been read and reread, analyzed, digested, 
and searched by each of the members of this court. All of it that is 
material has been recited and reviewed here to the end that its char- 
acter and effect might be clearly perceived, and for the reasons which 
have now been stated at length this court is unanimously of the opin- 
ion that there was no evidence before the Secretary of the Interior 
or the officers of the Land Department at the final trial there of the 
fraud or disqualification of Henry Howe, and that the Secretary in the 
press of his official duties unwittingly fell into an error of law when 
he failed to so hold and to give to Henry Howe his patent upon that 
ground. 

In Smith v. Townsend, 148 U. S. 490, 497, 13 Sup. Ct. 634, 37 L. 
Ed. 533, the Supreme Court declared that the acts of Congress under 
consideration here were not penal statutes, and that the portions 
which described the disqualifications for entry should be liberally con- 
strued in order that no one be permitted to avail himself of the bounty 
of Congress unless evidently of the classes Congress intended should 
enjoy that bounty. But in the case at bar the attempt is to extend 
the disqualifications to a new class of persons and acts not specified in 
the statutes and to punish with disqualification an entryman who falls 
clearly within the qualified classes described in the statute because he 
is alleged to have violated prohibitions and incurred disqualifications 
which the acts of Congress do not contain. Because any extension 
of the disqualifications prescribed by these acts to classes not there 



Digitized by 



Google 



756 190 FEDBRAL BBP0B3?EB 

dearly specified has the like effect as the extension of a penal law to 
persons and acts not within its terms, the prohibitions and disqualifica- 
tions of these statutes should be interpreted by the familiar rule that, 
where the statute is before the event plain and unambiguous, the courts 
may not lawfully extend it to a class of persons who are excluded 
by its terms, nor by interpolation or construction after their com- 
mission make acts violations thereof which were not clearly such by 
the expressed will of the legislative department when they were done. 
United States v. Wiltberger, 5 Wheat 76, 96, 5 L. Ed. 37; United 
States V. Germaine, 99 U. S. 508, 510, 25 L. Ed. 482; United States 
V. Ninety-Nine Diamonds, 72 C. C. A. 9, 12, 13, 139 Fed. 961, 964, 
965, 2 L. R. A. (N. S.) 185; Martin v. United States, 168 Fed. 198, 
202, 93 C. C. A. 484, 488; Field v. United States, 137 Fed. 6, 8, 69 
C. C. A. 568, 570; United States v. Clayton, Fed. Cas. No. 14,814; 
In re McDonough (D. C.) 49 Fed. 360; Maxwell v. State, 40 Md. 293 ; 
Alexander v. Worthington, 5 Md. 472; Smith v. State, 66 Md. 215, 
7 Atl. 49; Tynan v. Walker, 35 Cal. 634, 95 Am. Dec. 152; LaJce 
County v. Rollins, 130 "U. S. 662, 670, 9 Sup. Ct. 651, 32 L. Ed. 1060; 
Swarts V. Siegel, 54 C. C. A. 399, 117 Fed. 13; St. Louis Merchants' 
Bridge T. Ry. Co. v. United States (C. C. A.) 188 Fed. 191, 193. The 
actual decisions of the Supreme Court are in accord with this con- 
struction. That court has never extended, but has restricted, the ex- 
pressed disqualifications. By the terms of the acts any one who en- 
tered the ceded land between March 1 and April 22, 1889, was dis- 
qualified, but the Supreme Court has held that one who entered on or 
passed through the ceded land during the inhibited period was not 
disqualified if on the day of the opening he made the race for the land 
from without and his prior entry was not shown to have given him a 
manifest advantage. Potter v. Hall, 189 U. S. 299, 300, 23 Sup. Ct. 
545, 47 L. Ed. 817. Howe passed through the ceded lands on a rail- 
road train about April 16, 1889. But he never otherwise entered upon 
or occupied any of them prior to 2:30 in the afternoon of April 22, 
1889. He did not violate any express prohibition of the acts nor in- 
cur any express disqualification thereof. He acted, he was compelled 
to act, under the statutes as they read in 1889, without the benefit of 
subsequent interpretations, and they ought not now to be construed 
to disqualify him for acts which they did not then plainly forbid. 

In reality the charge against the old entrjrman was that he attempted 
to defraud his government of this land, a charge that clear proof 
alone could sustain. That charge was founded in and carried through 
the Land Department by the avarice, zeal, and perfidy of those whom 
he had retained to defeat it. They raked together and produced a 
volume of testimony and records, but no evidence to sustain the charge 
that Charles F. Howe "fraudulently and illegally settled upon and 
held possession of the above described tract until some time in the 
afternoon of April 22, 1889, when he delivered possession of the same 
to said entryman, thereby giving said entryman an advantage and pre- 
venting settlement and occupation by other and qualified settlers," 
none that* Henry Howe ever defrauded or attempted to defraud his 
government, and we find no fault in hinu 
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[3] Henry Howe died on June 17, 1893, and his right to his home- 
stead was then granted to his eight heirs by section 2291 of the Re- 
vised Statutes. Burton's case against Howe had been tried and was 
pending before the Secretary, and on February 13, 1894, he decided it 
in favor of Howe, and on October 22, 1894, he denied Burton's mo- 
tion for a review and a rehearing and closed the case. Howe and his 
daughter had lived upon and occupied the tract more than five years 
when this motion was denied. Conceding the general jurisdiction of 
the Land Department over the disposition of the tract in question 
thereafter until patent, and that the successor of Secretary Smith had 
the same power to review and rehear Burton's case that his predeces- 
sor had, nevertheless the equitable title of these heirs to this land had 
then vested in them by reason of their father's adjudicated entry and 
the requisite occupation and improvement thereof for five years. The 
officers of the Land Department had jurisdiction to divest that equi- 
table title for fraud by proceedings and decisions according to law 
after legal notice to all the heirs and an opportunity for them to be 
heard upon the charges made against them, and not otherwise. Nei- 
ther the general jurisdiction^nor the supervisory power of the commis- 
sioner, or of the Secretary is arbitrary or unlimited. The effective ex- 
ercise of each is conditioned by established rules of law. The settled 
rules and practice and the uniform decisions of the department consti- 
tute both rules of law and of property, and equitable titles in entrymen 
cannot be destroyed by the Land Department in violation of them. 
System, order, and the uniform application of the established rules 
and practice of the department to all litigants alike are as essential to 
the administration of justice in the Land Department as in the courts. 
What a farce the attempt to secure or protect rights in any judicial or 
quasi judicial tribunal must become if its rules and decisions are ig- 
nored or applied to each case as it arises at the arbitrary will of the 
officer who presides. Equitable titles of claimants to lands under the 
acts of Congress may not be annulled by the Land Department in vio- 
lation of its settled practice, or of a rule 6f law and of property .'estab- 
lished by a long line of decisions of its officers, nor without legal no- 
tice to the parties in interest and an opportunity to be heard. Ger- 
mania Iron Co. v. James, 89 Fed. 811, 817, 818, 32 C. C. A. 348, 354, 
355; James v. Germania Iron Co., 107 Fed. 597, 602, 46 C. C. A. 
476, 481 ; Shreve v. Cheesman, 69 Fed. 785, 792, 16 C. C. A. 413, 
419; Cornelius v. Kessel, 128 U. S. 456, 461, 9 Sup. Ct. 122, 32 L. 
Ed. 482; Love v. Flahive, 205 U. S. 195, 199, 27. Sup. Ct. 486, 51 
L. Ed. 768. 

[4] In 1898 it was a rule of reason of law and of property estab- 
lished by a long line of decisions of the Secretary of the Interior and 
subordinate officials that an adjudication by the Land Department 
after trial without collusion between the parties that a charge made by 
an informer against an entryman was unfounded was a bar to a contest 
against the latter by another informer on the same charge. Parker v. 
Gamble, 3 Land Dec. Dept. Int. 390; Reeves v. Embleii, 8 Land Dec. 
Dept. Int. 444, 445 ; Samuel J. Bogart, 9 Land Dec. Dept. Int. 217, 218; 
Busch V. Devine, 12 Land Dec* Dept. Int 317'; Gray v. Whitehouse,. 15 
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Land Dec. Dept. Int. 352; Ferguson v. Daly, 14 Land Dec. Dept. Int. 
245, 247;, Joseph A. Bullen, 8 Land Dec. Dept. Int. 301, 303; George 
F. Stearns, 8 Land Dec. Dept. Int. 573, 576; Gage v. Lemieux, 8 Land 
Dec. Dept. Int. 139; Drury v. Shetterly, 9 Land Dec. Dept. Int. 211; 
United States v. Alexander, 11 Land Dec. Dept. Int. 507. The Secre- 
tary fell into a, controlling error of law when he disregarded this rule 
and sustained the denial by the register and receiver in April, 1898, at a 
time when the case of Burton stood, and had stood for more than three 
years, adjudicated and closed against him, of the motion of some of 
the heirs of Howe to dismiss the charge of collusion and agency in the 
contest affidavit of Parker on the ground that it was the same charge, 
as it was in fact, that had been made by Burton and, after trial on the 
merits, had been adjudicated in favor of Howe/ In Brooks v. Mo- 
Bride, 35 Land Dec. Dept. Int. 441, 443, Secretary Hitchcock himself, 
after stating that former adjudication could not be pleaded as a bar 
to the jurisdiction of the Land Department to re-examine and to in- 
quire into any question affecting the right to the public lands when 
necessaiy to protect the rights of the government or of parties seek- 
ing to acquire title thereto, said: "The Department will, however, ap- 
ply the doctrine of former adjudication as an equitable bar between 
parties to a controversy who are seeking to acquire title to the public 
land, where equity and justice demand it, and to prevent vexatious lit- 
igation." Where did equity and justice ever demand it more forcibly, 
where was it ever more necessary to prevent vexatious litigation than 
in the case in hand ? The Land Department had previously repeatedly 
applied it in such cases. The opposite rule which the officers followed 
renders it impossible for a homesteader ever to procure title to a tract 
of land which rapidly increases in value after its entry because under 
it successive informers in turn may make and try the same charge 
against him until time shall be no more. The case in hand well illus- 
trates the error and injustice of such a ruling. It was about five years 
after Howe's entry before the contest of the first informer, Burton, 
was decided against him by the Secretary, Then Parker pressed tlie 
same charge, and it was about 14 years after Howe's entry when the 
Secretary sustained it. It is perhaps fortunate for the heirs of Howe 
that he did so, for, if the Secretary had decided in their favor, his 
decision would have been of no benefit to them under this ruling, for 
there were at least three more informers waiting to try this charge 
against them in turn and doubtless many more would have followed. 
The reasonable rtile, the established rule of law and of property on 
this subject was that applied in the cases cited above, and it was error 
to refuse to apply it to this case. 

[5] Legal notice to, or the authorized appearance of, each of the 
heirs of Howe in the subsequent proceedings after the death of their 
father was indispensable to the requisite jurisdiction of the Land 
Department over the persons and property here in question to en- 
able it to divest or affect the equitable title or rights of the heirs to 
this land. The complainants allege that Burton by false statements 
and affidavits that newly discovered evidence had been found by him 
and by deceiving a subsequent Secretary into the belief that Charles 
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Howe's deposition had not been considered by Secretary Smith when 
he decided Burton's case, procured a rehearing of that contest from a 
subsequent Secretary about six years after a like motion on the same 
aiBdavits had been made before and decided adversely to him by the 
former Secretary in 1894, and that all this was done after the death of 
Howe without notice to his heirs of the motion or of the rehearing 
thereon. There is in the record an affidavit of Burton that he served 
his motion papers on Eugene Everest, and that Eugene was attorney 
for Sarah Howe, the administratrix and the heirs of Howe, and there 
is a written acceptance of service signed by "J- H. Everest, Atty. for 
Sarah J. Howe, Ed Howe and Chas. Howe, a part of the heirs of 
Henry Howe, dec'd." But the statement in an opinion of an officer 
or on a pleading or other paper by an attorney that hfe appears for a 
party or the affidavit of the opposing party that he served a notice on 
the attorney for a party in a case in which the question of the attor- 
ney's authority is not questioned or litigated is insufficient to overcome 
the positive averment of the party himself in a direct proceeding to 
question the authority that he had no notice and did not appear in the 
casfe, and the record in this case fails to satisfy that the averments of 
the bill in regard to this motion are not true and material. A denial 
at least is requisite to meet them and to avoid the serious results to 
which they lead. 

The complainants also alleged that they were not legally notified, 
that five of them never appeared or took any part in the proceedings 
in Parker's contest, and that the other three appeared only after their 
special appearance and challenge of the proceedings was overruled. 
The records of the Land Department disclose the fact that Parker in- 
stituted proceedings to obtain, service on the heirs of Howe by publi- 
cation, but that he failed to do so because the notice was not first pub- 
lished "at least thirty days prior to the day fixed for the hearing" as 
required by rule 13 of the Department (31 Land Dec. Dept. Int. 530), 
which was in force in 1898. Counsel for the appellees insist that all 
the heirs of Howe appeared in the subsequent proceedings in those 
cases, and they call attention to various places in the record where at- 
torneys before the commissioner and the Secretary signed their briefs 
"Attorneys for Defendants" and "Attorney for the heirs of Howe," 
and the places in the record and in the opinions of officers where there 
are recitals that counsel for the defendants or counsel for the heirs of 
Howe took some action. All these recitals, however, were made in the 
absence of any question of the authority of these attorneys, and they 
are certainly not sufficient to overcome the positive averment of the 
bill that the heirs Arthur Bruce Howe, Delia Howe Sullivan, Ollie 
Howe Cole, and Minnie Howe Howard never received notice and nev- 
er appeared in any of the proceedings in these cases after 1894. Sup- 
port for this allegation is derived from the fact that the record shows 
that in the commencement of the proceedings after 1894 Mr. Everest, 
who conducted the trial, expressly limited his appearance to an appear- 
ance for "Sarah Howe, Ed Howe and Chas. Howe, a part of the heirs 
of Henry Howe," and that he appeared specially for them to oppose 
proceedings on the ground that jurisdiction had npt been obtained over 
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all the defendants. There are other places in the record where he lim- 
its his appearance to one for these three heirs and none where he ex- 
pressly appears for the four who have been mentioned- After pro- 
ceedings had been instituted and were proceeding, it was not unnatu- 
ral for attorneys to sign for the defendants or for the heirs of Howe, 
relying upon the limitation in their first appearance to determine what 
defendants and what heirs they represented. 

Attention is called to an averment in the bill that these four heirs 
conveyed their interest in the land to Sarah J. Howe between June 7, 
1897, and July 30, 1908, when she died, but there is nothing in the 
bill to show that they conveyed this interest before the final decision 
in favor of Parker in 1903, and the averment that the Land Depart- 
ment never acq'uired jurisdiction of the four heirs mentioned must be 
sustained until it is denied by answer or by -proof. Whether or not 
the averments of the bill are sufficient to overcome the recitals of ap-* 
pearance of the other four heirs is immaterial now and is reserved for 
consideration and determination, if that should be necessary, after the 
hearing on the merits. 

The case presents other questions of law, but none which will 'be- 
come material if the views already expressed are sustained by the evi- 
dence at the hearing, and it is unnecessary to prolong this opinion by 
discussing them. The bill states a good cause of action in equity, and 
the decree below is reversed, and the case is remanded to the Circuit 
Court, with directions to permit the defendants to answer 



PELTON WATER WHEEL CO. V. DOBLE. 

(Circuit Court of Appeals, Ninth Circuit October 9, 1911.) 

No. 1.970. 

L Patewts (J 328*) — ^Validity awd Infringement— Hydbauuc Nozzlb. 

The Doble reissue patent. No. 12,460, for an Improvement in nozzles for 
impact water wheels, was not anticipated, covers a true combination, and 
discloses patentable invention; also held inf ripped. 

2. Patents (§ 26*) — ^Patentable Combinations^ Essentials. 

It is not necessary to constitute a patentable combination that each ele* 
ment in performing its own function shall also modify the function per- 
formed by the others, but it is generally sufficient if there be such coac^ 
tion that a result is produced which Is new, and the result is new if it is 
substantially a better result than that which has been accomplished by 
other combinations. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. || 27-30; Dec. Dig. 
I 26.* 

Patentability of combinations of old elements as dependent on results 
attained, see note to National Tube Co. v. Aiken, 91 0. O. A. 123.] 

8. Patents (§ 26*)— Patentable Combinations. 

That there Is novelty in one of the elements does not justify a claim 
to a patentable combination of the elements, unless ther^ is coaction be- 

•For other cases see m^9 topio ft i mvmbbb In Dee. ft Aa}. Digs. 1907 to date, ft Rep'r Indezea 
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tween them to produce a new reBult, but a combination is not unpatent- 
able merely because the result might have been accomplished by other 
.combinations. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 27-SO; Dec. Dig. 
I 26.*] 

Appeal from the Circuit Court of the United States for the North- 
cm District of California. 

Suit in equity by May E. Doble against the Pelton Water Wheel 
Company. Decree for complainant (186 Fed. 526), and defendant 
appeals. Affirmed. 

N. A. Acker, Wm. F. Booth, and Frederick S. Lyon, for appellant. 
John H. Miller and William K. White, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

GILBERT, Circuit Judge. [1 ] This appeal brings under review the 
interlocutory decree of the Circuit Court granting a perpetual injunc- 
tion against the further infringement of the eight claims of reissue let- 
ters patent No. 12,460, granted on February 27, 1906, to- William A. 
Doble for an improvement in "nozzles for impact water wheels." The 
suit was brought by tiie appellee as owner of the patent against the ap* 
pellant as the infringer thereof. Infringement is not denied. The de- 
fenses of the appellant in the court below and here are want of in- 
vention, anticipation, and that the patent covers a mere aggregation 
of elements, and not a true combination. The purpose of the inven- 
tion is to make more sensitive and place under instant control the 
water jet directed under high pressure upon the buckets of a tangential 
water wheel. The evidence shows that in operating that class of 
water wheels, especially those used in driving electric generators, the 
load upon the wheel varies from time to time due to an increased or 
lessened use of the electric current through the system supplied by the 
power plant, the result being that, if the load on the wheel is suddenly 
reduced and the jet of water is not simultaneously reduced in volume 
or partly deflected off the buckets of the wheel, the wheel will rotate 
at too great a rapidity, or, if the load upon the wheel is suddenly in- 
creased and the jet of water is not at the same time increased or 
turned more directly upon the buckets, the wheel will slow down. 
There are other causes of variation, and it becomes essential that the 
speed of the generator shall remain as near constant as possible. 
Economy in the use of water also enters into the problem. There can 
be no doubt of the value of the appellee's invention. Its value is 
conceded in the evidence. It has gone into general use, and it has 
superseded all prior combinations. The evidence is convincing that 
it does, in practice, instantly deflect the jet either from or to the 
buckets, according to the variation of the load, and that it embodies 
means for varying the volume of the jet so as to secure economy in 
the use of the water. Figure 1 is a plan view, and figure 2 is a side 
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view, of the nozzle, which is the distinguishing feature of the Doble 
invention. 




In both these views 1 is the water supply pipe, and 2 the curved 
nozzle provided with the needle valve, 3. The nozzle is pivoted to the 
supply pipe in the plane of the nozzle's sinuosity. It is curved so as 
to permit the insertion of the stem 14 of the needle valve 3. The 
needle valve stem in extended through the nozzle casing in order ta 
permit the use of external means for moving the needle valve back 
and forth. In order to permit the insertion of the needle valve, it is 
apparent that the nozzle must be curved, but in the use of a curved 
nozzle there necessarily results a reactive force from the outer curve, 
tending strongly, and proportionately to the pressure of the jet, to 
turn the nozzle in the opposite direction. Said the patentee in his 
specifications : 

"The nozzle Illustrated is drawn from an example intended for a pressure 
of eight hnndred pounds per inch of area, and a Jet two inches in diameter 
would produce a reactive force of more than two thousand five hundred 
pounds, which would produce a turning strain if there was a vertical axis 
at right angles to the axis in figure 1. ♦ ♦ ♦ I overcome this by placing 
the pivot pin at right angles to the line of discharge from the supply pipe, 
and in the plane In which the nozzle is bent.'* 

This last sentence discloses the distinctive feature of the appellee's 
patent. Curved nozzles with needle valves had been used before, but 
they had always been hinged to the supply pipe at right angles to the 
plane of the nozzle's curvature. Sometimes the curvature was down- 
ward and sometimes upward, but in either case the jet struck the 
curve creating a strong reactive force which tended to turn the nozzle 
upward or downward on the axis in accordance with the direction 
of the curve. Various devices were resorted to to overcome this. In 
some cases heavy counterbalancing weights were used, but, as the 
force of the jet was variable, there was nearly always a considerable 
resistance or inertia to be overcome by the governor, resulting in 
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slowness of deflection of the nozzle from or to the buckets of the 
wheel, and want of sensitiveness and responsiveness of the jet to 
changes of pressure on the generator. To overcome this, Doble 
conceived the idea of turning the nozzle so as to place the axis in the 
plane of the nozzle's sinuosity. 

It is urged that the addition of this feature to the combination does 
not show invention; that it was to do the obvious thing, that which 
any mechanic would have done when called upon to remedy the known 
defects of prior devices. . To this it is to be said, among other things, 
that although the defects of the nozzles which had been in Use for 
many years prior to Doble's invention were well known and rec- 
ognized, and mechanics and engineers had been called upon to remedy 
them, no one prior to Doble thought of the simple expedient of chang- 
ing the axis of the pipe, from the horizontal to the perpendicular. 
That one step in the art marked success in the combination. It wias 
obvious that the reactive force in a curved nozzle could be counter- 
balaiiced by counterweights, and that, if the force were constantly 
uniform, it would be possible to adjust the weights so nicely as to 
counterbalance the same perfectly, and render the nozzle sensitive to 
the deflecting force of the governor. But the use of tiie needle valve 
made such counterbalancing impracticable, for the reason that the 
needle valve was intended to control and reduce the stream when oc- 
casion demanded, and with the reduction of the stream there was a 
corresponding reduction of the reactive force, and consequently a 
heavy weight to be overcome by the governor. The use of the needle 
valve in the combination, therefore, created the problem which con- 
fronted the engineers and those skilled in the art, ahd which, for sev- 
eral years, they endeavored to solve. The problem was submitted to 
two engineers of the Risdon Iron & Locomotive Works, to George J. 
Henry, the engineer of the appellant, and to the engineer of the ap- 
pellee. The result of their efforts was the construction of two or three 
devices. One was a straight nozzle inside of which was a flexible 
needle valve. Another was a nozzle with a stationary needle valve, 
relative to which the nozzle itself v/as made movable by means of a 
sliding tip. Mr. Henry in his testimony admitted that at that time 
the solution of the problem was not obvious. In the year 1902 Doble, 
the inventor of the Doble patent, constructed and installed for the 
Santa Ana Water Company two nozzles, pivoted in the plane of the 
nozzle's curvature. These were the first that were designed and used 
under his invention. Henry, the engineer of the appellant, saw this 
nozzle in use, and conceived the idea of an improvement upon it by 
adding a reactory support mounted upon its own pivot in the plane 
of the pivot of the nozzle itself. For this improvement he applied for 
a patent on June 3, 1903. Doble filed his application on October 17, 
1903, and his patent was issued on February 9, 1904. A week later 
he filed an application for a reissue. On May 6, 1905, Henry, upon 
the suggestion of the Patent Office that he insert in his application 
claims sufficiently broad to cover the invention disclosed in his draw- 
ings, amended his claims so as to cover the Doble invention as his own. 
Interference was declared, and the result was that Doble was ad- 
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, judged to be the original and first inventor of the nozzle covered by 
the patent here in suit. The cost of prosecuting Henry's application 
for a patent and the costs of the interference proceedings were paid 
by the appellant, pursuant to a general agreement which they had with 
Henry, their chief engineer. 

While these facts are not sufficient to estop the appellant to deny 
that the appellee's combination involves invention, they may properly 
be considered as tending to show that at that time the appellee and its 
engineer deemed the improvement patentable. While it seems a very 
simple matter to overcome the reactive force of the jet with reference 
to the governor by changing the plane of the nozzle, the question of the 
invention involved in a combination of which that is an element should 
be regarded as it appeared to those who were skilled in the art who 
were called upon to deal with the problem, rather than in the light ©f 
its subsequent solution. All nozzles with needle valves theretofore 
used had been made in a curved form, and had been hinged at right 
angles to the curvature, with the needle valves so inserted as to be 
operated from a point outside the nozzle. The defects of that con- 
struction were well known. The problem of their correction was sub- 
mitted, not to mere mechanics, but to the most skillful engineers in 
the art. After a period of some three years of experiment and in- 
vestigation, Doble solved the problem, and his combination went into 
immediate and general use. In view of all these facts and the pre- 
sumption arising from the issuance of the patent, we think the court 
below did not err in finding invention in the appellee's combination. 

It is earnestly contended that there is to be found in the prior art 
a full and complete anticipation of each of the claims of the patent 
sued on. The nozzle principally relied upon as showing anticipation 
of the Doble nozzle is that which is designated in the record "Exhibit 
11." It was installed by the appellant in 1896 at the Mill Creek plant 
No. 1 of the Redlands Electric Light & Power Company. It is a 
symmetrical nozzle, having two curved branches for the purpose of 
dividing the stream which issues from the supply pipe, and distributing 
it in the form of two jets upon the respective buckets of two wheels 
mounted upon a single shaft. The pivot of the nozzle is in the plane 
of the curves of the two branches thereof. To understand the value 
of this device as showing anticipation, it is important to consider its 
history and the circumstances under which it was installed. Prior to 
1896 the head of water at the place where it was installed was 366 
feet. There were in use two independent water wheels on a single 
shaft. Each wheel was driven by two jets issuing from a deflecting 
nozzle provided with two tips. Each nozzle was pivoted to the pipe 
line by a ball joint. In 1896 the head of the water was increased to 
530 feet. Two jets were no longer required to operate each of the 
wheels, consequently the nozzles were changed for the purpose of 
adaptation to the increased head of water. The discharge pipe was 
placed midway between the wheels, and a single nozzle with branches 
curved laterally was pivoted thereon. There was no needle valve in 
either of the nozzles, as the head of water was uniform, and there was 
no occasion to exercise economy in the use of the water. As to the 
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reason why this particular form of nozzle was used, there Is some 
conflict in the testimony. The witness Hagmaier, who was the en- 
gineer who installed the nozzle for the appellant, testified that the end 
in vi«w in installing the nozzle was to overcome the reactive force of 
the jets issuing from the tips. This testimony is not in harmony with 
the proven facts, and we agree with the court below that it should 
not be credited. The evidence plainly indicates that the change in 
the nozzle was made for the reason above indicated, that, the pressure 
of water having been greatly increased, one jet was sufficient, -and two 
jets were no longer needed to run each wheel. There was but one 
problem before the engineer, and that was the most practical method 
to distribute a stream issuing from a single pipe upon two water 
wheels mounted upon the same shaft. He adopted the simplest 
method of doing this. He used a nozzle with two branches. Neces- 
sarily the branches had to be curved and curved outwardly. Neces- 
sarily, also, the nozzle was pivoted in the plane of the curvature of its 
branches. 

But it is said that by the use of that nozzle the reactive force of 
the water jets was cQunterbalanced. This is true. The reactive force 
in each jet counterbalanced the force in the other, so that no reactive 
force was. perceptible. But it does not follow that Hagmaier was the 
inventor of an improvement which anticipates that element of the 
appellee's patent, or that he conceived the basic idea which was sub- 
sequently embodied therein. The question of counterbalancing a re- 
active force in a nozzle was not presented to him. It did not exist in 
the nozzles which were replaced by the installation of Exhibit 11, for 
the pressure had been constant, there had been no means of varying 
the volume of the jets, and the reactive force had been counterbal- 
anced by fixed weights. The construction and use of Exhibit No. 11 
would not in itself have the effect to suggest either the existence of 
reactive forces or their remedy. Such forces were not obvious, for 
they were in equilibrium. That nozzle never went into general use. 
None has been made in the last ten years, and only four were ever 
made. 

Nor is the appellee's combination anticipated by the drawing shown 
in defendant's Exhibit No. 2, a drawing unaccompanied by text or 
description, and found in Bulletin No. 9, California State Mining 
Bureau. It shows a straight nozzle with a chamber for the mounting 
of the bearings of a needle valve stem. The nozzle is attached to a 
curved elbow whereby it is connected to the supply pipe which is 
curved upward so as to meet, the elbow. The nature of the joint be- 
tween the supply pipe and the elbow is not clearly indicated in the 
drawing. It appears to be a rotatable joint. If it is such a joint, it 
permits the lateral deflection of the nozzle from the water wheel, but 
it does not present a nozzle pivoted in the plane of its curvature. Nor 
is it pivoted in any other plane, unless it is said that it is pivoted in 
the plane in which it rotates, and in that case the plane is at right 
angles to the curvature of the nozzle. There is nothing in the draw- 
ing to suggest the solution of the problem of overcoming reactive 
force in ttie nozzle, and there is no proof in the evidence that any 
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tiozzle was ever used or even constructed, Or could have been made 
to operate in accordance with the drawing. 

Several patents were exhibited for the purpose of showing the 
prior art, but they are so plainly variant from the appellee's combina- 
tion as to require no discussion. The patent to S. Adams of Febru- 
ary 7, 1871, shows a straight nozzle secured to a rubber hose which is 
connected to a curved pipe, which, in turn, is connected by a rotatable 
joint to the supply pipe. The patent to Hendy and Loveridge of No- 
vember 27, 1888, shows a straight nozzle attached to an elbow, and the 
^Ibow attached to the pipe by rotatable joint. The Richardson patent 
of March 17, 1896, has a straight nczzle pivotally supported and con- 
nected with a supply pipe. The Bookwalter patent of December 17, 
1895, shows a curved nozzle connected to the pipe by a rotatable joint. 
The friction at the point of juncture is regulated by a perpendicular 
;bolt fastened through the nozzle and pipe and through a coiled spring 
above the pipe. There is no needle valve, and the plane of deflection 
of the pipe is at right angles to the curvature of the nozzle. The 
<;;rawford patent shows a straight nozzle connected to the pipe by a 
ball and socket joint, with no valve or other means of regidating the 
jet. ' 

[2] It is contended that the claims of the Doble patent cover a 
mere aggregation of elements, and not a true combination. An aggre- 
gation is the mere assembling of separate elements without changing 
their respective separate functions or accomplishing any result other 
than the added results of those functions. In order to be patentable, 
a combination of elements must in their correlation produce a differ- 
ent force, or effect, or result, from the sum of that which is produced 
bjr their separate parts. Reckendorfer v. Faber, 92 U. S. 347, 23 L. 
Ed. 719. It is not necessary that each element in performing its own 
function shall also modify the function performed by the others. 
Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241. It is generally 
sufficient if there be such coaction that a result is produced which is 
new, and the result is new if it is substantially a better result than 
that which has been accomplished by other combinations. Loom Co. 
V. Higgins, 105 U. S. 580, 26 L. Ed. 1177. 

[3] The fact that there is novelty in one of the elements, as in the 
present case in the change of the plane of the nozzle pivot, does not 
justify a claim to a combination of the elements, unless there is co- 
action between them to produce a new result, and a combination is not 
unpatentable merely because the result might have been accomplished 
by other combinations. The claims of the patent in suit cover a hy- 
draulic apparatus consisting of an impact wheel with buckets, a nozzle 
pipe of double curved form for directing a stream of water upon the 
buckets, means for varying the amount of water discharged from the 
nozzle, and a supply pipe to which the nozzle is pivoted on an axis 
in the plane of its sinuosity, and substantially parallel to the axis of 
the wheel. We think there can be no question that the elements so 
described co-operate to produce a single result, which is the perfect 
regulation of the jet, together with the greatest practical economy 
of water. The means for varying the amount of water discharged 
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from the nozzle is the needle valve, and this not only controls the 
volume of the jet, but through the action of the governor it also con- 
trols the direction of the jet. The nozzle pivoted to the pipe line in 
a plane at right angles to the plane of its .curvature renders the nozzle 
sensitive to the deflecting power of the governor. The result is a suc- 
cessfully working combination, one that marks a distinct improvement 
upon any prior combination. This result would not be produced by 
the elements in their separated state, or as assembled in a mere ag- 
gregation without co-operation and functional relations to each other. 
In the oral argument counsel for the appellant laid stress upon the 
fact that the needle valve does not act automatically, and contended 
that the necessity for manual operation thereof to increase or decrease 
the flow of water through the nozzle indicates lack of coaction of all 
the elements of the patented combination. It is the opinion of the 
court, however, that this is not a reliable test of a patentable combina- 
tion applicable to this case, since the needle valve does by its action, 
in the combination, contribute to the production of the desired re- 
sult. 

We find no error in the decree of the court below. It is accord- 
ingly affirmed. 



KRYPTOK CO. V. STEAD LENS CO. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1911.) 

No. 3,584. 

(Syllahus hy the Court) 

1, Appeal and Ebbob (§ 054*>— Review— Pbeliminabt Injunction. 

The granting of a preliminary injunction rests in the discretion of the 
trial court, not in Its arbitrary, whimsical will, but in Its sound judicial 
discretion. Informed and guided by the established principles, rules, and 
practice of equity jurisprudence; and where the court has not departed 
from them its Injunctional orders may not be reversed without clear 
proof of an abuse of Its discretion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §{ 3818- 
3821; Dec. Dig. | 954.*] 

2. Injunction (| 26*) — Bnfobcino Lawful Rights— When Enjoined. 

One may not be enjoined from protecting and enforcing his rights by 
lawful means, unless his acts to that effect are done or threatened un* 
necessarily,, not really for the purpose of protecting his rights, but ma- 
liciously to vex, annoy, and Injure another.* 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §f 24-49 ; Dec. 
Dig. f 26.*] 
8. Injunction (§ 23*) — Compabative Injuby ost Gbant and Refusal Con- 

BIDEBE^. 

It is a good defense to an application for an injunction that the wrong^ 
and Injury likely to be Inflicted upon the opponent of the application by 
Its issue will probably be greater than that which the applicant is likely 
to suffer from its denial. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. | 22 ; Dec. Dig. 
I 23.* 

Consideration of comparative injuries to plaintiff and defendant In 
determining right to injunction, see note to McCarthy v. Bunker Hill & 
Sullivan M. & a Co., 92 C. C. A. 2T6.] 

•For oth«r caret gee same topic ft B mnoEB in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indeze» 
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4. Patents (8 327*) — Decreb Against Mantjfactubeb No Bab to Suits 

Against Retailers Purchasing from Him. 

The owner of a patent cannot recover in a suit against a manufacturer 
of an infringing article which the latter sells to retailers all the relief 
to which he is entitled in suits against the latter and a suit or a decree 
for an injunction, gains, profits and damages against the manufacturer 
is no bar to suits for infringement against those who purchase from him 
and use or sell the infringing article. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. §8 620-625; Dec 
Dig. 8 32T.*] 

5. Injunction (8 26*) — Suits Against Retailers Not Enjoined on Account 

or Suit Against Manufacturer— Facts— Conclusion. 

The owner of patents sued a manufacturer for infringement on June 
11, 1909, closed its eyidence in chief on April 18, 1910, threatened to 
bring suits against four retailers who purchased the infringing article 
from the defendant in October, 1910, brought one such suit in November, 
1910, notified the manufacturer*s customers that the article they bought 
of it infringed, and threatened to ^ue them if they did not stop sell&ig 
the article. 

Held, these facts furnished no Just ground to enjoin the owner of the 
patent from prosecuting the suit against the retailer he had already com- 
menced or from commencing others of like character. 

[Ed. Note.— For other cases, see Injunction, Gent Dig. 88 24-49 ; Dec 
Dig. 8 26.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Bill by the Kryptok Company against the Stead Lens Company for 
infringement of patent From an order enjoining complainant from 
bringing other suits for infringement of patents, complainant appeals. 
Reversed. 

John H. Atwood (Edward D. Ellison, on the brief), for appellant 
Wash Adams (Theoph L. Cams, on the brief), for appellee. 

Before SANBORN, Circuit Judge, and MARSHALL and WIL- 
LIAM H. MUNGER, District Judges. 

SANBORN, Circuit Judge. On June 11, 1909, Kryptok Company, 
a corporation, exhibited a bill in the court below at Kansas City, in 
the state of Missouri, against Stead Lens Company, another corpora^ 
tion, for infringement of letters patent Nos. 637,444 and 876,933, on 
improvements in bifocal lenses, and prayed for an injunction and an 
accounting of gains and profits and for damages. On September 9, 
1909, the Stead Company answered, and denied the validity of the 
patents and its alleged infringement of them. On April 19, 1910, 
Kryptok Company closed its evidence in chief, and any delay there- 
after in the proceedings in the case seems to have been attributable 
to the Stead Company. That company was a manufacturer of bifocal 
lenses alleged to infringe the patents, and Haussman & Co., a cor- 
poration of Pennsylvania, was one of their customers, that bought the 
lenses of the Stead Company at wholesale and sold them at retail. In 
November, 1910, about 17 months after it instituted its suit against 
the Stead Company, and about 7 months after it closed its evidence in 
chief in that suit, Kryptok Company brought a suit, in Philadelphia, 

•For other cases see same topic ft fi numbeb in Dec. ft Aoou Dlgd. 1907 to date, ft Rep'r IndaxM 
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against Haussman & Co. for infringement of the patents. Thereupon 
the Stead Company filed a petition and affidavits in the suit in Kansas 
City, and prayed that the Kryptok Company be enjoined from prose- 
cuting its suit against Haussman & Co., and from beginning any other 
suits against others who- were purchasing bifocal lenses of the Stead 
Company; and upon this petition, these affidavits, and counteraffida- 
vits presented by Kryptok Company, the court below entered an order 
whereby it enjoined Kryptok Company from proceeding farther with 
its suit against Haussman & Co. and from commencing any suits for 
infringement of its patents against any of the purchasers of bifocal 
lenses of Stead Company until the final decree should be rendered in 
the suit of the Kr^-ptok Company against the Stead Company. From 
this order the Kryptok Company has appealed to this court. 

[1] The grant of a preliminary injunction rests in the discretion of 
the trial court, not in its arbitrary, whimsical will, but in its sound ju- 
dicial discretion, informed and guided by the established principles, 
rules, and practice of equity jurisprudence; and where the court 
has not departed from them its injunctional orders may not be re- 
versed without clear proof of an abuse of its discretion. 

[2, 3] Established principles of equity jurisprudence are (1) that 
one may not be enjoined from doing lawful acts to protect and en- 
force his rights of property or of person, unless his acts to that effect 
are clearly shown to be dohe unnecessarily, not for the purpose of pre- 
serving and enforcing his rights, but maliciously to vex, annoy, and 
injure another; and (2) that where the injury to the applicant if the 
preliminary injunction is refused will probably be greater than the 
injury to the opponent if it is granted it should be issued, while if 
the contrary is the probable result the application for it should be de- 
nied. Russell V. Farley, 105 U. S. 433, 438, 26 L. Ed. 1060; Shubert 
V. Woodward, 92 C. C. A. 509, 522, 167 Fed. 47, 60; Blount v. Societe 
Anonyme Du Filtre, 53 Fed. 98, 101, 3 C. C. A. 455, 458. 

[4] The Stead Company by its petition based its application for 
this injunction upon two grounds, upon the proposition of law that in 
this suit against it Kryptok Company could procure all the relief it was 
entitled to obtain for the infringement of its patents by the Stead 
Company and by Haussman & Co. and the other customers of Stead 
Company who bought the infringing article of it at wholesale and sold 
it at retail, and upon the averment of the fact that the Kryptok Com- 
pany had brought the suit against Haussman & Co. and threatened 
to bring like suits against three other customers of the Stead Com- 
pany, and had notified and were notifying its customers that they were 
infringing its patents, and had threatened and were threatening its 
customers with like suits for infringement, not for the purpose of pro- 
tecting and enforcing its rights under its patents, but for the sole pur- 
pose of vexing and annoying the Stead Company, which was morally 
bound to defend the suits against its customers, and of maliciously in- 
juring its business. The proposition of law which the Stead Com- 
pany relied upon was an error of law. There was no denial that the 
patents were issued and from their issue the legal presumption arose 
that they were valid. While infringement was denied, the legal right 
190 F.— 49 
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to sue and to prosecute suits for infringement to a hearing must be 
admitted in the consideration of this injunction, because thus only 
could that issue ever be tried or determined. Kryptok Company there- 
fore had the legal right to sue Haussman & Co. and every other pur- 
chaser and retailer from Stead Company of *the infringing lenses, and 
if it proved their infringement it had the right to an injunction for- 
bidding each of them from selling or using any of the lenses, and to 
a recovery of the gains and profits each of them had made by purchas- 
ing and selling them, and to the damages it had sustained by their in- 
fringement. It is always difficult to prove the gains and profits an in- 
fringer obtains, and the damages suffered by the owner of a patent 
from the sales of the infringing article are equally diflScult to prove, 
so that the most valuable relief to which he is entitled in equity is the 
injunction against further infringement. Such an injunction against 
the retailers Kryptok Company could not secure in its suit against 
Stead Company. It might in that suit recover the gains and profits 
Stead Company had acquired by its manufacture and sale to its cus- 
tomers of the infringing lenses and the damage Stead Company had 
inflicted thereby, but it could not in that suit recover the gains and 
profits the purchasers from Stead Company had made nor the dam- 
ages their infringements had inflicted. The owner of a patent cannot 
recover, in a suit against a manufacturer of an infringing article which 
he sells to retailers, the full relief to wlfich he is entitled in suits 
against the retailers, and a decree for an injunction and damages 
against a manufacturer is no bar to suits against those who purchase 
from the manufacturer and use or sell to others. Birdsell v. Shaliol, 
112 U. S. 485, 488, 5 Sup. Ct. 244, 28 L. Ed. 768. The proposition of 
law, therefore, on which the petition for this injunction is based must 
fall. 

The evidence fairly established these facts: Kryptok Company in 
October, 1910, more than 11 months after it sued Stead Company and 
more than 5 months after it closed its evidence in chief, notified Stead 
Company that it would sue four of the purchasers from it if it did not 
stop its alleged infringement, and in November, 1910, it sued one of 
them. But it had the legal right to sue them, and to endeavor by such 
suits to obtain an injunction to stop their alleged continuing trespass 
upon its rights. It notified many of the customers of the Stead Com- 
pany that the lenses they were buying of that company were infringe- 
ments of its patents, and that if they did not cease dealing in them it 
would sue them for infringement. But there was danger that if, 
knowing of their infringement, it failed to give these notices, it might 
thereby lose its right to recover the gains and profits they made an- 
terior to the filing of its bills against them. Layton Pure Food Co. v. 
Church & Dwight Co., 182 Fed. 35, 41, 104 C. C. A. 475, 481, 32 L. 
R. A. (N. S.) 274, and cases there cited. 

The result is that all the acts of Kryptok Company were justified 
by the law, were well calculated to and tended to preserve and en- 
force its legal rights under its patents, and these acts fail to convince 
that they were not done for that purpose, or that they were done un- 
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necessarily and maliciously, for the sole purpose of annoying and vex- 
ing Stead Company and injuring their business. 

Finally, it is a good defense to an application for a preliminary in- 
junction that the wrong and injury likely to be inflicted upon the oppo- 
nents of the application by its issue are greater than those which the 
applicant is likely to suffer from its denial. The only loss which Stead 
Company would probably have sustained by the prosecution of the 
suit against Haussman & Co. and the commencement of the threatened 
suits against three of its other customers, if* the injunction had been 
denied, would have been the cost of defending those suits, which cost, 
it alleges, it was morally, but not legally, bound to pay. The loss which 
Kryptok Company will probably sustain from the issue and continu- 
ance of the injunction, if its bills are well founded, will be the post- 
ponement of its injunction against the infringement by these cus- 
tomers of its patents for several years, and the loss of those gains and 
profits made by those customers which it is unable eventually to prove. 
The evidence is not convincing that the probable loss of the Stead 
Company from the denial is greater than that of the Kryptok Com- 
pany from the granting of the injunction. 

No case has been cited that sustains an injunction of the character 
here in question under a similar state of facts. In Acetylene Co. v. 
Avery Portable Co. (C. C.) 152 Fed. 642, upon which counsel for the 
Stead Company seem to rely, the suit against the manufacturer was 
instituted on July 24, 1906, and within three months the complainant 
had brought ten suits against purchasers from the defendant and 
threatened more. Perhaps those facts indicated a purpose imneces- 
sarily and maliciously to annoy the defendant and injure its business. 
But, even so, the court granted an injunction against the commence- 
ment of more such suits only, and refused to enjoin, the prosecution 
of the ten that had already been commenced. There is a wide differ- 
ence between a case in which 10 suits against customers of the de- 
fendant are brought within 3 months after the bill against a manu- 
facturer is filed, and probably before the complainant has made his 
prima facie case, and one in which no such suit is instituted until 17 
months after the bill is filed and more than 6 months after the com- 
plainant has closed its case in chief. 

Because the proposition of law upon which Stead Company founded 
its petition for the injunction was an error, because the evidence in the 
petition and aflBdavits fail to show that Kryptok Company's notices to 
the customers of Stead Company of their infringement and of com- 
ing suits were given, that they commenced the suit against Haussman 
& Co., or that their threats to sue three other customers of Stead 
Company were made unnecessarily and maliciously, for the sole pur- 
pose of vexing and annoying Stead Company and injuring their busi- 
ness, and because it does not appear that the injury to Stead Com- 
pany by refusing the injunction would probably be greater than to the 
Kryptok Company by granting it, the order below must be reversed. 

And it is so ordered. 
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BTERLEY V. ELLIS OO. 

(Circuit Court, D. Delaware. May 17, 1911.) 

No. 30a 

1. Patents (| 297*) — Suits for Infringement— EJffect Given to Prior Ad- 

judications. 

Where, in an earlier adjudication of a patent, a rule determining in- 
fringement or noninfringement upon a given state of facts bas been laid 
down or recognized by the appellate court, a lower court, in subsequently 
dealing with the patent on a similar or substantially similar state of 
facts, is as much bound to follow such rule of infringement as to recog- 
nize the validity of the patent theretofore upheld by the higher court. 

[Ed. Note.— For other cases, see Patents, Cent Dig. SI 481-488; Dec. 
Dig. § 297.* 

Operation and effect of decision in equitable suit for infringement, see 
note to Westinghouse Electric & Mfg. Co. v. Stanley I. Co., 68 a C. A. 
641.] 

2. Patents (J 328*) — Validity and Infringement — Asphaltio Petroleum 

'Products and Process of Making Same. 

The Byerley patent. No. 624,130, for a process of making asphaltic 
products from the residuum of petroleum after distillation and for the 
product Itself, held valid and infringed, on a motion for preliminary in- 
junction, following prior adjudications. 

In Equity. Suit by Francis A. Byerley, as executor, trustee, and 
individually, against the Ellis Company. On motion for preliminary 
injunction. Motion granted. 

Fish, Richardson, Herrick & Neave, for complainant. 

Marvel & Marvel and Robert P. Graham, for defendant. 

BRADFORD, District Judge. This is an application for a pre- 
liminary injunction. The bill charges infringement by the Ellis Com- 
pany of United States letters patent No. 524,130, dated August 7, 
1894, and granted to Francis X. Byerley, now deceased, and prays an 
injunction and account. The patent in suit is for alleged improvements 
in the manufacture of asphalt and other products from petroleum, and 
relates more particularly to the manufacture of solid bodies from 
petroleum. The patent contains twelve claims of which claims Nos. 
1, 2, 3, 6, 7, 8, 9 and 10 are in issue. [1] These claims were sustained 
by the Circuit Court for the Eastern District of Pennsylvania in Byer- 
ley V. Sun Co. (C. C.) 181 Fed. 138, and by the Circuit Court of Appeals 
in the same case, 184 Fed. 455. Their validity, therefore, is not open 
to question in this court unless under exceptional circumstances. Cohen 
V. Stephenson & Co., 142 Fed. 467, 73 C. C. A. 583. After examining 
the affidavits on both sides I have failed to find anything so conclusively 
pointing to the invalidity of the claims in suit, or any of them, as to. 
prevent the application of the general rule. The question of infringe- 
ment must be determined on the particular facts in any given case, 
regard being had to the scope of the claims as governed by their lan- 
guage and the liberality or strictness of construction properly appli- 
cable to them. But this is subject to the qualification that where in the 

•For oUier cases see same topic A S mumbbb in Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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earlier adjudication of the patent a rule determining infringement or 
noninfringement upon a given state of facts has been laid down or 
recognized by the appellate court, the lower court in subsequently deal- 
ing with the same patent on a similar or substantially similar state of 
facts is as much bound to follow such rule of infringement as to recog- 
nize the validity of the patent theretofore upheld by the higher court. 
[2] On the whole I have, not without some hesitation, reached. the 
conclusion that the several claims in issue have been infringed by the 
defendant and a case made for the awarding of a preliminary injunction 
on the giving by the complainant of a substantial injunction bond with 
surety. Let an interlocutory decree be prepared and submitted ac- 
cordingly. 



GAY 6t al. ▼. HUDSON RIVER ELEOTRIO POWER CO. et aL 
(Circuit Court, N. D. New York. July 10, 1911.) 

1. COBPOBATIONS (I 482*) — ^FOBBd^OSUBB SUITS AGAINST AlXIED COBPOBA- 

TIONS-^ONSOUDATION. 

Eight corporations, engaged in' the development and use of water pow- 
er, the manufacture and sale of gas, and the generating, transmission, 
and sale of electricity by furnishing electric lights and power to various 
cities and towns throughout a considerable territory and to consumers 
therein, were managed and controlled and largely owned by the same 
persons, and for a number of years were practically operated as one; 
the earnings and the proceeds of mortgages made by the different com- 
panies being used largely as a common fund for the benefit of all. The 
business of the several companies was also to a large extent interde- 
pendent, some generating electricity only, which was transmitted by oth- 
ers and to some extent distributed and sold by stU others. Held, that 
separate suits to foreclose mortgages given by the several companies 
would be consolidated with a view, if possible, of selling the properties 
together to be operated as a single system ; it appearing that they were 
worth more and should realize a better price if so sold than if segre- 
gated. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. | 482.*! 

2. COBPOBATIONS (S 482*) — ^FOBECLOSrBE SUITS AGAINST ALLIED COBPOBA- 

TioNs— Insolvency— Pbooh of Cladis. 

Where all, or nearly all, of the companies defendant in such consoli- 
dated suit were insolvent, and there are general creditors of each whose 
claims have been proved, a sale of the property will not be delayed to 
await the adjustment of mutual claims between the several defendants 
which for the most part, so far as appears, cannot be paid for want of 
funds. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. | 482.*] 

8. COBPOBATIONS (8 484*)— POWEBS— GUABANTT. 

A contract by a corporation written on bonds issued by another corpo- 
ration which it controlled through stock ownership, providing that it 
"hereby indorses the within bond and guarantees to the holder « « « 
the payment in full of the principal and interest as provided thereby,*' to 
secure which it gave a collateral mortgage on its own property, held not 
a contract of indorsement, but one of guaranty, and within the powers of 
the corporation if authorized by the stockholders as required by Laws 
N. y. 1892, c. 688, § 40. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. | 1815; Dec. 
Dig. § 484.*] 

•For other cases see same topic ft S kumbbr In Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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4. CoBPOBATiONs (| 484*) — Powers— GuABANTT. 

Under Laws N. Y. 18d2, c. 688, § 40, which authorizes a corporation to 
guarantee the bonds of any other domestic corporation engaged In the 
same general line of business pursuant to a unanimous vote of its stock- 
holders, where such a guaranty recites that the guarantor "has voted 
and agreed to indorse and guarantee the payment of the within bond and 
all other bonds of the same series," the presumption, in the absence of 
evidence to the contrary, Is that the guaranty was authorized by vote of 
the stockholders in compliance with the statute. 

[Ed. Note. — ^For other cases, see Corporations, Gent Dig. { 1815 ; Dec. 
Dig. § 4M*] 

5. GOBPOBATIONS (I 484*)— GUABANTT— ESTOPPId. TO DEWY POWEB. 

Where a guaranty of the bonds of one corporation by another was au- 
thorized by statute when made pursuant to the unanimous vote of the 
stockholders at a special meeting called for the purpose, the fiict of ir- 
regularity in the exercise of the power so granted does not render the 
guaranty ultra vires and void as to bona fide purchasers of the bonds 
without notice. 

[Ed. Note.— For other cases, see Ck)rporations, Gent Dig. { 1815 ; Dec. 
Dig. § 484.*] 

(L GOBPOBATIONS (I 432*) — REPBESBIVTATION BT OlinCBB&--PBB8T71CFnON OF 

AuTHOBirr fboic Use of Seai<. 

The seal of a corporation affixed to a written instrument executed by 
its officers in the business of the corporation Imports and raises a pre- 
sumption that they were duly authorized to execute the instrument. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. K 1717-1730 ; 
Dec Dig. { 432.*] 

7. GOBPOBATIONS (§ 544*)— PbBFBBENGB— MOBTGAOES— VaLIDITT. 

Laws N. T. 1901, c. 864, | 48, which declares void any conveyance or 
transfer of property made by a corporation when insolvent or its in- 
solvency is imminent with intent to prefer a creditor, does not render 
void a mortgage given by a corporation to secure its guaranty of the 
bonds of another corporation previously issued, where such mortgage 
was given pursuant to an antecedent agreement made in good faith and 
for a valuable consideration at the time of the guaranty and when the 
guarantor was not insolvent nor its insolvency imminent, although it 
was insolvent when the mortgage was executed and may have intended 
to give the mortgagee a preference over other creditors. 

[Ed. Note. — For other cases, see Corporations, Gent Dig. {§ 2162-2169: 
Dec Dig. § 544.*] 

8; GOBPOBATIONS a 473*) — ^Bond»— Rights of Holdebs— J nsolvenot— Eq- 
uitable Lien. 

Where a mortgage, executed by an electric company having transmiS' 
sion lines but no plant for generating electricity to secure bonds, pro- 
vided that such bonds might be Issued for the purpose of acquiring stock, 
bonds, rights, or franchises, or in Improving property rights or franchises 
owned by the corporation or in which it had an interest the use of pro- 
ceeds of the bonds to aid in the completion of the works of a water 
power company In which it was interested, to develop power to be used 
in generating electricity, the advances being treated as a loan by the 
two companies, was not a diversion of which the mortgagee could com- 
plain or which gave it on behalf of the bondholders, an equitable lien on 
the property of the power company as against its own bondholders. 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. { 473.*1 

9. GOBPOBATIONS (§ 566*) — INSOLVSNCT— PBIOBITT OF CLAIMS— EQUITABLE 

Lien &— Misapplication or. Tbust B*und. 

That a creditor had an equitable lien on money which was disbursed 
by a corporation does not entitle such creditor to an equitable lien on 

•For other caaes aeo same topic 4k I numbbb In Dee. 4k Am. Dlga. 1907 to date^ 4k Rep*r Indezea 
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the property of the corporation as against its bondholders holding it 
prior mortgage thereon, where it is not shown that the money was nsed 
for any purpose which resulted In benefit to them ; nor is the creditor en- 
titled to a lien on the property of allied corporations as against their 
prior mortgage bondholders because the corporation baying the money 
made advances therefrom, which were in effect loans, to the mortgagor 
companies to pay interest to such bondholders who had no knowledge or 
notice of such fact 
[Ed. Note.— For other cases, see Corporations, Dea Dig. | 66^*] 

10. Deposits in Coxtbt ({ 9*) — ^Riqhts of Pabties— Equitable Lien— De- 
posit Requibed bt Coubt. 

A judgment creditor of a corporation, whose Judgment was afterward 
reversed, with others, filed a petition in involuntary bankruptcy against 
the corporation on which a receiver was appointed. The corporation de- 
nied the Jurisdiction of the court over it and pending determination of 
the question obtained the discharge of the receiver and a restoration of 
its property on condition- that it deposit with a trustee appointed by the 
court money and securities to cover the Judgment creditor's claim. . Sub- 
sequently by order of the court the fund so deposited was released and 
returned to the corporation without condition, and still later the pro- 
ceedings were dismissed for want of Jurisdiction. Held, that the cred- 
itor, who afterward obtained another Judgment, had no lien on the 
money so deposited In compliance with the unauthorized order of the 
court, which followed it after its release and return to the corporation. 

[Ed. Note. — ^For other cases, see Deposits in Court, Dec. Dig. i 9.*] 

11. MOBTGAQES (§ 163*) — BONA FiDE MOBTGAGEB— RECORD OF DEED. 

One of two associated corporations having the same office and practi- 
cally the same officers executed three deeds conveying to the other sepa- 
rate pieces of real. estate of which it was the record owner and in pos- 
session. Two of the deeds were never recorded, but were found in the 
safe used by the two companies in conmion, and the third was not re- 
corded until a year after its execution. There was no evidence of a 
change of possession. Shortly after their execution the property con- 
veyed was mortgaged by each corporation, the grantee by specific refer- 
ence thereto or to the deeds, and the grantor by a general mortgage of 
all its property not excepted. The grantor's mortgage was recorded prior 
to the recording of the one deed which was recorded. Held, that the 
grantor's mortgage, accepted without knowledge or notice of the unre- 
corded deeds, must prevail over those given by the grantee. 

[M. Note. — For other cases, see Mortgages, Cent. Dig. {§ 368-379; 
Dec. Dig. I 163.»] 

In Equity. Suits by Eben H. Gay and Joseph W. Jackson against 
Hudson River Electric Power Company, Hudson River Water Power 
Company, and others ; by Trust Company of America, trustee, against 
Hudson River Water Power Company and others ; by Morton Trust 
Company, now Guaranty Trust Company of New York, as trustee, 
etc., against Hudson River Electric Company and others ; by Knicker- 
bocker Trust Company, as trustee, etc., against Hudson River Elec- 
tric Power Company and others ; by Knickerbocker Trust Company, 
as trustee, etc., against Hudson River Power Transmission Company 
and others ; by New York Trust Company, formerly New York Se- 
curity & Trust Company, as trustee, etc., against Saratoga Gas, Elec- 
tric Light & Power Company and others; by Trust Company of 
America, as trustee, etc., against Madison County Gas & Electric 
Company and others ; and by National Contracting Company against 
Hudson River Water- Power Company and others. Motion, first, for 

*For other cams m« Mune topic ft | jkuusmb in Deo. ft Am. Digs. 1907 to dato^ ft Rep'r Indexes 
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the consolidation of the six pending foreclosure suits, all ancillary to 
the main equity suit, and, second, to postpone for the present the proof 
of the claims of the eight defendant companies as against each other ; 
application by the receivers of said corporations for settlement of their 
accounts and motion for allowances to themselves and their solicitors, 
and finally hearing on exceptions to masters' reports in certain of the 
foreclosures and on allegations to obtain decree establishing certain 
alleged equitable liens; and finally application for a decree of sale, 
etc., in the consolidated foreclosure if the consolidation order is 
granted. Decree ordered. 

See, also, 184 Fed. 631, 106 C. C. A. 643; 1S6 Fed. 410; 190 Fed. 
812. 

Abram J. Rose and Geo. B. Curtiss, for receivers. 

W. D. Loucks, for Eben H. Gay and Joseph W. Jackson. 

Charles E. Hotchkiss, for Knickerbocker Trust Co. 

Franklin H. Mills, for Morton Trust Co., now Guaranty Trust Co. 

John G. Boston, for Trust Co. of America. 

Morgan M. Mann, for New York Trust Co. 

Alfred A. Cook and Mr. Heermance, for certain bondholders of 
Hudson River Water Power Co. v 

Charles H. Tyler and R. A. Pritchard, for Boston Bondholders' 
Committee. 

L. Laflin Kellogg, P. M. Brett, and Mr. Pette, for National Con- 
trjicting Co. 

Horace E. McKnight, for McKnight and Medbury, as trustees. 

Edgar T. Brackett, for creditors of Saratoga Gas, Electric Light & 
Power Co. 

F. D, Corey, for intervener Green. 

RAY, District Judge. [1] The bill in the equity suit was pre- 
sented about October 26, 1908, and, on notice to all concerned, George 
W. Ehinn, Charles W. Andrews, and Milton Delano were appointed re- 
ceivers of the eight defendant corporations, and, having qualified, took 
possession of their respective properties and have been running them 
and continuing their business since. 

Not long after the organization of the said Hudson River Water 
Power Company and the ability of its plant to do business had ac- 
crued, and about or prior to January, 1904, by purchase of stock, etc., 
the control and management of all the companies came into the same 
hands, and thereafter they were in effect and in fact run and man- 
aged as one concern. In the meantime and during the construction, 
extension, and improvement of certain of the plants, the trust mort- 
gages involved in these foreclosures, except one, were executed and 
bonds issued and sold to raise money with which to prosecute the 
work, purchase rights, construct dams, power plants, etc. These bonds 
to the amount of several millions of dollars, at least, were marketed, 
and most if not all of those so sold have passed^ to the hands of bona 
fide holders. The general scheme or plan of those who originally 
had control of the new plants being constructed, which are the main 
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ones, and who subsequently, in the manner referred to, obtained con- 
trol of the others, was to construct and obtain control of water rights 
on the Hudson river and at other points, erect dams and plants for 
the generation of electricity and electrical power, obtain control of 
or construct steam plants for the same purpose and also of gas plants 
when necessary, extending over a large territory ; extending into Ver- 
mont, south from Glens Falls to Albany, Troy and Schenectady, and 
other points in that vicinity, and up the Mohawk Valley as far as 
Utica and to Oneida further west. This scheme contemplated the 
erection of transmission lines, some of which were constructed, and 
the generation and distribution of electricity for furnishing light and 
power over this area of hundreds of square miles by water power in 
the main using the steam plants in case of low water only. This gen- 
eral plan and scheme was illustrated and shown by maps and printed 
statements, and on these representations, largely, the bonds of the 
companies were marketed. 

As stated, for some years the plants were run as one concern under 
one management. The earnings of all the companies were massed 
and used for the benefit of all. Money borrowed and property and 
supplies purchased were used for the benefit of all. The proceeds of 
bonds sold went for the benefit of three or four of these corporations 
at least, and in some cases for the benefit of all. The same officers 
and the same employes in part did the work for all the companies. 
The Oneida plant was an exception in some respects. It is far from 
probable that it can ever be known what the equities are between these 
several corporations if torn apart, so to speak, and sold as separate 
concerns. Some, one at least, generate electricity and do nothing else. 
Some generate electricity and manufacture gas and do nothing else, 
while some transmit and others both generate and manufacture and 
transmit and sell. Connected and operated as one whole as a system, 
they are of great value. As single corporations some would be of 
little value. If these corporate properties are separated, go apart, 
and eflForts are made by litigation, as would be inevitable, to settle 
their rights as between themselves and then establish business rela- 
tions, the litigations would be ruinous and well-nigh endless. The 
claim of the National Contracting Company against the Hudson River 
Water Power Company has been in litigation for 10 years, and the 
end does not seem near. There are also reasons growing out of the 
making of the mortgages; one company guaranteeing 3iose of an- 
other, etc., which make the consolidation advisable. 

Having 'this situation in view, and having in mind the possible re- 
sults* of independent sales of these properties at different times by 
several masters, I am constrained to grant the motion for a consolida- 
tion. I am unable to see how harm can come to any interest by so 
doing, and in the judgment of the court good will come and much 
needless litigation and expense be avoided by the consolidation. The 
court will retain control so as to compel a separate and speedy sale in 
a given case should there be in evidence any disposition to unduly 
delay the sale of all or any one of these properties. Opposition to con- 
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solidation comes from the trustees of the Oneida plant ancj the Sara- 
toga plant. I do not see any equity in the Oneida plant; but at the 
same time it will sell for more in my judgment if sold at the same 
time and place as the others. If the same party who purchases the 
others desires this as a future market, he or they will give more for 
it than its real present value as a single indepenaent concern. 

The Saratoga plant or corporation seems to be a solvent .corpora- 
tion. If there is any equity — and I think there is — after paying all 
debts, all creditors secured and unsecured, the surplus will go to the 
owners or owner of the stock or to creditors of one or more of the 
other corporations who are interested in various ways. I am not able 
to see that consolidation will seriously affect the rights of any one in- 
terested in the Saratoga Company. 

Proof of Claims. 

[2] All claims of general creditors against the various corpora- 
tions involved have been proved before a special master, except the 
claims of the one company against another or others. I do not see 
that it is essential to determine these claims, their validity and amount, 
prior to a sale of the properties. If one party purchases all the prop- 
erties, it may be unnecessary to litigate these claims. If the proper- 
ties go to different purchasers, the amount of a debt, not a lien, ow- 
ing by the one corporation to another corporation, is immaterial to 
the purchaser. It in no way affects his title or the value of the prop- 
erty. If the purchase price is sufficient to create a surplus after pay- 
ment of mortgage bonds, other liens, costs, and expenses, it will go 
to the general creditors of that particular corporation. This surplus 
will be in the hands of the receivers of the corporation applicable to 
the payment of all its unsecured debts. If it then appears that such 
one of these corporations is indebted to another of these corporations, 
or that it asserts a claim, it will be competent for the court in the 
equity action to direct that proof of such claim and its amount be 
taken. Here only one or two of these corporate properties, if any, 
will bring more than the mortgage liens, and as now informed it ap- 
pears that such possible surplus is subject to other claims or liens. 
If one corporation has a valid claim against another, or more than 
one, and such corporations have nothing for general creditors, why 
go to the expense of establishing such claim or claims? There may 
be some property not subject to the mortgage liens. If there is 
enough of this to interest the general creditors, these claims can be 
dien established by litigation. In any event, it seems clear to me that 
the granting of a decree in foreclosure and a sale under it should not 
be delayed pending a settlement of these questions which can be set- 
tled after the existence of a surplus and in a contest over the distribu- 
tion of the surplus quite as yvell as prior to the sale. In fact, the 
surplus and other property may be so small that a contest will seem 
inadvisable. In short, I am pointed to no valid objection to a post- 

?>nement of the settlement of these controversies until after a sale, 
his motion, also, will be granted: 
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National Contracting Company Objects to Decree of Sale. 

^ The Trust Company of America, by intervening cross-bill, the Na- 
tional Contracting Company answering, under which evidence has 
been taken and tihe report of the special master filed and excepted 
to, seeks a decree in foreclosure of a mortgage for $2,000,000, dated 
November 15, 1899, made by Hudson River Water Power Company 
to the Trust Company of America as trustee, to secure the payment 
of an issue of 2,000 bonds of the par value of $1,000 each. This 
mortgage was duly recorded and the bonds issued to the Water Pow- 
er Company. The Hudson River Water Power Company was incor- 
porated November 11, 1899, with an original stock issue of $2,000,000, 
increased December 23, 1902, to $5,000,000. It commenced the con- 
struction of a dam across the Hudson river at Spier Falls very soon 
thereafter, acquiring lands and water rights and purchasing materip 
als, etc., and erecting a plant for the generation of electrical power, 
and such plant was put m operation. In its business it made a con- 
tract with the National Contracting Company for the construction 
of this dam, and the Contracting Company partially constructed same ; 
but differences arose, and the work was abandoned, each party claim- 
ing that the other had violated and broken the contract. As that liti- 
gation now stands, it has been adjudicated that the Hudson River 
Water Power Company broke the contract; that a cause of action 
accrued to the National Contracting Company on the 23d day of No- 
vember, 1900 ; and that it sustained damages in the sum of $323,387.- 
55 for which sum judgment was entered December 23, 1909. Of this 
about $103,718.52^ is for work, labor, and material put into the dam, 
and the balance for profits the plaintiflF in that action would have de- 
rived had it been allowed to complete its contract. In short, the Na- 
tional Contracting Company is a judgment creditor to the amount 
of $323,387.55 and interest. To maintain foreclosure and become 
entitled to a decree of sale, it is necessary that complainant Trust 
Company of America shall have shown that Hudson River Water 
Power Company was in default under the terms of the mortgage to 
such an extent and in such a manner as to entitle it to foreclose, and 
in this case this involved a showing that payments had not been made 
as provided by the mortgage, that such default had not been cured, 
and that proper action had been taken to ripen the right to foreclose. 
It seemes to me that I am foreclosed on this subject by my action in 
making an order authorizing the foreclosure suit AH the objections 
in this regard now urged were then present, and, having arrived at 
the conclusion that default justifying foreclosure had occurred, the 
suit by cross-bill was authorized. This is the underlying mortgage, 
and a sale thereunder will give title, and equitable liens, if any exist, 
can attach to the proceeds of sale or otherwise be provided for. There 
is no good reason why a decree of sale should wait upon the final de- 
termination of those questions. 

The Morton Trust Company, now Guaranty Trust Company, by 
intervening cross-bill, answer interposed, and report of special mas- 
ter filed, seeks a decree in foreclosure and sale under two mortgages, 



Digitized by 



Google 



780 . 190 FEDERAL REPORTBB 

viz., one of. $3,000,000 to Morton Trust Company as trustee, dated 
December 18, 1901, and made by the Hudson River Electric Com- 
pany to secure the pa3aTient of an issue of 3,000 bonds of the par 
value of $1,000 each, and the other for $3,000,000, dated July 19, 
1902, made by the Hudson River Water Power Company to said 
Morton Trust Company as trustee to secure the guaranty of the Hud- 
son River Water Power Company of the bonds ($3,000,000) issued 
under tlie said mortgage of said Hudson River Electric Company, 
dated December 18, 1901. The said bonds were issued and guaran- 
teed by the Hudson River Water Power Company. The National 
Contracting Company not only attacks the validity of this collateral 
mortgage of the Hudson River Water Power Company, but claims 
that, if valid for any purpose, its claim, now reduced to judgment, 
is in equity a lien on the property of that company prior to that of 
the Morton Trust Company as trustee thereunder. 

As I understand, the situation on the facts is substantially as fol- 
lows: 

Hudson River Power Transmission Company, 

The Hudson River Power Transmission Company (the first of 
these Hudson River Companies) was incorporated July 16, 1897; 
capital stock $750,000. March IS, 1898, it executed a mortgage to 
the Mercantile Trust Company as trustee, to secure bonds to the 
amount of $500,000, and August 1, 1899, it issued debenture bonds to 
the amount of $150,000, and June 15, 1905, it executed a refunding 
mortgage to the Knickerbocker Trust Company as trustee to secure 
an issue of bonds to the amount of $1,250,000, of which $750,000, 
are outstanding. 

Hudson River Water Power Company. 

The Hudson River Water Power Company was incorporated No- 
vember 11, 1899, with a capital stock of $2,000,000, increased Decem- 
ber 23, 1902, to $5,000,000. Its first mortgage to the Trust Compa- 
ny of America for $2,000,000 has already been described; also, the 
second mortgage of $3,000,000, or the guarantee mortgage. 

Hudson River Electric Company. 

This, the third of these companies organized, was incorporated 
April 23, 1901, with an original stock issue of $1,000,000, increased 
July 17, 1902, to $3,000,000. December 18, 1901, it made the mort- 
gage referred to to Morton Trust Company for $3,000,000 to secure 
bonds guaranteed as stated by the Hudson River Water Power Com- 
pany and to secure which guaranty tbe mortgage of July 19, 1902, 
was executed. 

Hudson River Electric Power Company. 

This, the fourth of these corporations, was incorporated Decem- 
ber 28, 1903, with a capital stock of $1,000,000, increased April 15, 
1905, to $10,000,000. January 2, 1904, this company executed its 
mortgage to the Knickerbocker Trust Company as trustee to secure 
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a bond issue of $5,000,000 par value, and these bonds were guaran- 
teed by the Hudson River Water Power Company. April 8, 1905, 
said Hudson River Water Power Company executed a collateral mort- 
gage to said Knickerbocker Trust Company, as trustee, to secure such 
guaranty. 

Control of Other Corporations. 

The Hudson River Water Power Company acquired a controlling 
stock ownership of the Saratoga Gas, Electric Light & Power Com- 
pany, a corporation having a capital stock of $100,000, and the prop- 
erty of which is subject to a mortgage of $200,0CiD, held by the New 
York Trust Company, formerly New York Security & Trust Com- 
pany, as trustee, and under which a decree of foreclosure and sale 
is also sought; a controlling stock ownership of the Ballston Spa 
Light & Power Company, a corporation having a <:apital stock of 
$35,000, and the property of which is subject to a mortgage of $35,- 
000, no foreclosure pending; a controlling stock ownership of the 
Empire State Power Company, a corporation having a capital stock 
of $1,000,000, and the property of which is subject to a mortgage of 
$1,500,000, $210,000 of bonds issued under it outstanding, and which 
mortgage is in process of strict foreclosure by advertisement under 
the conditions of such mortgage, and therefore not subject to the con- 
trol of this court; and also a controlling stock ownership of the 
Madison County Gas & Electric Company, a corporation having a 
capital stock of $300,000, and the property of which corporation is 
subject to the lien of a mortgage or mortgages for $500,000 and cer- 
tain receivefs' certificates. 

Officers and Control. 

In 1904 and 1905, Eugene L. Ashley was the president of said 
Transmission Company and said Hudson River Water Power Com- 
pany. W. H. Trumbull was the vice president of said companies. 
Elmer J. West was secretary and treasurer of the Transmission 
Company and secretary of said Water Powfer Company; Eben H. 
Gay being its treasurer. Said Ashley, West, and Trumbull were thre^ 
of the five directors of both the Transmission Company and the Wa- 
ter Power Company. Thomas Thompson and L. W. Guernsey wiere 
directors in said Transmission Company, and Eben H. Gay '2lh<J 
Charles E. Parsons were directors in the Water Power Company'. In 
1904, C. H, Peddrick was president of the said Electric Company, 
said W. H. Trumbull its vice president, said Gay its treasurer, and 
said West its Secretary. In 1905, Peddrick was its president, H. B, 
Austin its vice president, said Gay its treasurer, and said West its 
secretary. In 1904 and 1905, the officers of the Hudson River Elec- 
tric Power Company were said West, president; said Guernsey, vice 
president; said Gay, treasurer; and C. M. Doolittle, secretary. 
Trumbull was a partner of Mr. Gay, and Peddrick was an employe 
of the Hudson River Water Power Company of which Mr. Ashley 
was president. 

[3] Up to May 1, 1905, the Hudson River Water Power Com- 
pany was the parent or controlling corporation, receiving all the earn- 
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ings and making all the disbursements; the funds being commingled 
as before stated. Subsequent to May 1, 1905, the Hudson River Elec- 
tric Power Company was the parent and controlling corporation and 
continued as such doing the business in the same way up to the ap- 
pointment and qualification of the receivers on October 31, 1908. In 
1901 said Gay and Trumbull composed the firm of E. H. Gay & Co., 
and on the 18th day of December, 1901, the Hudson River Electric 
Company, the Hudson River Water Power Company, and E. H. Gay 
& Co. entered into a contract whereby the Electric Company was to 
issue the $3,000,000 of bonds (secured by the $3,000,000 mortgage 
to the Morton Trust Company of same date), as it should require 
funds for the purchase of property, rights, and franchises, and the 
improvement of same as then owned or tihereafter acquired. The 
Hudson River Water Power Company was to guarantee the bonds as 
follows : 

"Whereas, the Hudson River Water Power Company has voted and agreed 
to indorse and guarantee the payment of the within bond and of aU other, 
bonds of the same series: , 

"Now, therefore, for value received, and in consideration of the purchase 
of the within bond by the holder thereof, the Hudson River Water Power 
Company hereby indorses the within bond and guarantees to the holder, or, 
if registered, then to the registered owner thereof, the payment in full of the 
principal and interest as provided thereby, together with all costs, charges 
and expenses in connection with said bond or the mortgage whereby it is se- 
cured." 

The National Contracting Company objects that the Water Power 
Company had no power to indorse the bonds; but I think the con- 
tract was one of guaranty and am of the opinion that it must be so 
construed. The "Water Power Company hereby indorses the within 
bond and guarantees to the holder * * * the payment in -full," 
etc. I do not think this invalidates the contract of guaranty or the 
mortgage. 

On the 19th day of December, 1901, an agreement was made be- 
tween the Water Power Company and the Electric Company, where- 
by, in consideration of the sale to it of 995 shares of the stock of the 
Electric Company, the Water Power Company agreed to pay to the 
Electric Company $25,000 and to guarantee the payment of such 
bonds, principal and interest. 

It is true that these agreements do not refer to or contain any pro- 
vision for the giving of any security for such guaranty by mortgage or 
otherwise. However, the Morton Trust Company, now Guaranty 
Trust Company, cross-complainant, has shown an oral agreement as 
follows : Prior to the execution of the said agreement of December 
18, 1901, and as part of the negotiations resulting in the agreement 
and that of December 19th, and what followed, Mr. Ashley, as presi- 
dent of the Hudson River Water Power Company, stated to Gay 
and the others interested that he was "prepared to supply any neces- * 
sary legal protection that could be given to the Electric Company 
bonds." The case shows that the Hudson River Water Power Com- 
pany was deeply interested financially in floating these bonds of the 
Electric Company. Its continuance of work on its dam seemed to de- 
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pend thereon, and I can see no reason to question the f^ct that the 
statement was made. Gay & Co. took a part only of these bonds in 
the first instance, but had an option for all, and I think it was under- 
stood that Gay & Co. could better dispose of .these bonds than any 
other person. Mr. Gay in negotiating the bonds to large companies, 
and especially a large block to the Sun Life Insurance Company of 
Montreal, Canada, found some difficulty, and the proposed purchas- 
ers, not being content with the simple guaranty of the Hudson River 
Company, required security on its property. Mr. Gay says that "I 
made a demand upon president Ashley that the requirement of the 
Sun Life Insurance Company should be carried out through a convey- 
ance in a supplemental mortgage of the additional security called for," 
and also that he informed Mr. Ashley that if Gay & Co, was to con- 
tinue to purchase the bonds the mortgage security must be given. 
Thereupon the mortgage was given, and the sale of bonds to the Sun 
Life Insurance Company was consummated, and Gay & Co. continued 
to take the bonds under its option to purchase and dispose of them. 
I fail to see a want of consideration for this mottgage. It was given 
and recorded. The Hudson River Water Power Company had al- 
ready guaranteed $905,000 of the bonds and continued so to do. It 
had the right to secure its guaranty. The bonds issued and guaraur 
teed prior to this collateral mortgage, as well as the balance of the 
$3,000,000, were taken by E. H. Gay & Co. through E. H. Gay, who 
was treasurer of both companies. November 1, 1908, the Electric 
Company made default in payment of interest, and it was duly elected 
that the whole principal should become due, and thereafter by leave 
of this court these foreclosure proceedings were instituted. 

The National Contracting Company, as judgment creditor of the 
Hudson River Water Power Company, claims: 

(1) That there is no proof that the original guaranty of Decem- 
ber 18, 1901, was made pursuant to the unanimous consent of the 
stockholders of such company as required by statute then in force, 
and that, as it is not shown that the bonds secured by such guaranty 
are in the hands of purchasers for value and without notice of such 
omission, the guaranty is invalid and void as to the Contracting Com- 
pany at least. (2) It appears on the face of the guaranty contained 
in such collateral mortgage that the consent of the stockholders of the 
Water Power Company to such guaranty was not given at a meet- 
ing called in the manner required by statute. (3) The claim of the 
National Contracting Company having accrued prior to the giving of 
the giiaranties, although reduced to judgment thereafter, such claim 
constitutes a lien in equity prior to that of such collateral mortgage, 
the Water Power Company having divested itself of means to pay its 
then outstanding debts without an equivalent in value having been re- 
ceived in return therefor, and therefore the claims of the bondholders 
are subordinated in equity to the rights of the Contracting Company. 
(4) That this is especially true as to the holders of $905,000 of the 
bonds sold prior to the execution of such collateral mortgage, as they . 
did not and could not have relied upon such mortgage. (5) That, as 
to such bonds, $905,000, the collateral mortgage is without considera- 
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tion and void. (6) That the proceeds of the bonds of the Electric 
Company was not used for the purpose specified therein and in the 
proceedings, etc., authorizing them, but were diverted to other pur- 
poses, and that as to holders with notice the guaranty cannot be en- 
forced. (7) Finally, the liability of the Water Power Company being 
conditioned and secondary, such mortgage can be enforced for any 
deficiency arising on a sale of the property of the Electric Company 
under the first mortgage only. 

It is unquestionably true that the liability of the. Hudson River 
Water Power Company on this collateral mortgage is secondary to 
the liability of the Electric Company, and that if Ihe property of the 
Electric Company brings enough to pay costs and charges and liens, 
if any, prior to the first mortgage thereon, and the $3,000,000 of 
bonds and interest, the liability of the Water Power Company on such 
collateral mortgage will end. But I do not see that, under the con- 
ditions shown here, this fact bars a decree in foreclosure of such col- 
lateral mortgage until a sale has been had under the foreclosure of 
the principal mortgage and a deficiency determined. Whether or 
not the judgment of the National Contracting Company is prior in 
equity to that of the holders of these Electric bonds issued and guar- 
anteed prior to the making of the collateral mortgage is immaterial 
on the question of a, decree of foreclosure and sale, and the same is 
true as to the balance of such bonds. The evidence is that the entire 
$3,000,000 of the bonds of the Electric Company were sold to pur- 
chasers all over the country by Gay & Co. The judgment of the 
National Contracting Company is for about $330,000, including in- 
terest. 

[4] By chapter 688, § 40, Laws of N. Y., approved May 18, 1892, 
"An act to amend the stock corporation law," it was provided : 

"Any stock corporation may, in pursuance of a unanimous vote of Its stock- 
holders voting at a special meeting called for that purpose by notice in writ- 
ing signed by a majority of the directors of such corporation stating the 
time and place and object of the meeting, and ^served upon each stockholder 
appearing as such upon the books of the corporation, personally or by mail 
at his last-known post office address at least sixty days prior to such meet- 
ing, guarantee the bonds of any other domestic corporation engaged in the 
same general line of business.*' 

It is presumed that the oflScers of a corporation do their duty, and 
I find no evidence and am not pointed to any showing that this stat- 
ute was not complied with substantially. It is said that the cross- 
complainant did not prove affirmatively that the statute was in fact 
complied with. But there is no proof it was not complied with, and 
it was recited that the Hudson River Water Power Company "has 
voted and agreed to indorse and guarantee the payment of the within 
bond and all other bonds of the same series." I think we are to as- 
sume, in the absence of proof to the contrary, that the Water Power 
Company by its stockholders so voted at a meeting duly called for 
the purpose, and that the purchasers of these bonds had the right to 
assume that the guaranty was duly and legally authorized and ex- 
ecuted. 
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[5] There is no proof except by inference that Gay or Gay & Co. 
knew or had reason to believe thjt the statute had not been complied 
with, if it be true that it was not, and it would be intolerable to. hold 
that the ultimate or secondary purchaser of a negotiable bond offered 
on the market and guaranteed by another corporation is bound to go 
to the record of the corporation executing the guaranty and ascertain 
at his peril that the requisite authority had been given at a duly called 
meeting of its stockholders. Louisville, etc., v. Louisville Trust Com- 
pany, 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081, expressly holds 
that, where a statute required the assent of the stockholders of the 
guaranteeing company, the bonds issued without such authority or as- 
sent w^re void as to purchasers with knowledge or notice of the want 
of such authority or assent, but valid as to purchasers in good faith 
and without such notice. I do not think there is any presumption of 
bad faith, or of notice of want of due authority conferred to make the 
guarantee. Conceding that without statutory authority the guaranty 
of the bonds of the Hudson River Electric Company by the Hudson 
River Water Power Company would have been beyond the scope of 
the powers of that company and strictly ultra vires, unlawful, and void 
(174 U. S. 567, 19 Sup. Q. 817, 43 L. Ed. 1081, and cases there cited), 
still, as here there was statutory authority for doing the very act done, 
the mode of doing it and obtaining the authority of the stockholders 
being pointed out by the statute, the act of guaranteeing these bonds 
of the Electric Company was not ultra vires or void. Here the Power 
Company was not acting outside of or beyond the scope of its granted 
powers, but within them, although there may have been irregularities 
in the exercise of the granted power. Louisville, etc., v. Louisville 
Trust Co., 174 U. S. 552, 570, 19 Sup. Ct. 817, 824 (43 L. Ed. 1081), 
where it was held : 

"The guaranty by the Louisville, New Albany & Chicago Railway Company 
of the bonds of the Beattyville Company was not ultra vires, in the sense of 
being outside the corporate powers of the former company ; for the statute 
of 1883 expressly authorized such a company to execute such a guaranty, and 
its board of directors to direct its execution by the company. The statute, 
indeed, made it a prerequisite, to the action of the board of directors, that it 
should be upon the petition of a majority of the stockholders ; but this was 
only a regulation of the mode and the agencies by which the corporation 
should exercise the power granted to it 

"The distinction between the doing by a corporation of an act beyond the 
scope of the powers granted to it by law, on the one side, and an irregularity 
in the exercise of the granted powers, on the other, is well established, and 
has been constantly recognized by this court" 

When the invalidity of such bonds is shown by the one contesting 
their validity, the burden of showing that he is a holder in good faith 
and for value is on the one seeking to enforce them. Lytle v. Lansing, 
147 U. S. 59, 13 Sup. Ct 254, 37 L. Ed. 78. But here the' National 
Contracting Company has not shown that these bonds are void, and 
their invalidity does not appear. Applying the same principle to this 
guaranty, there is an utter absence of proof that the guaranty was 
ultra vires and void. On the other hand, the guaranty, as stated, was 
within the granted^ powers of the Hudson River Water Power Compa- 
ny, although there may not have been a compliance with the terms of 
190 P.— 50 
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the Statute in exercising the power. When fraud or illegality in^the in- 
ception t>f negotiable paper is shown, an indorsee, before he can recov- 
er, must show that, he is a holder for value. So in the case of negotiable 
bonds, when it appears that such bonds were illegally or fraudulently 
issued, the burden of showing that they were purchased, in good faith 
and for value is shifted to the one suing thereon. Stewart v. Lansing, 
104 U. S. 505, 509, 26 L. Ed. 866. 

I have yet to learn that the burden is on the holder of a negotiable 
promissory note or bond whd purchased before maturity to show that 
there was no fraud or illegality in its inception. In Stewart v. Lans- 
ing, supra, cited and relied upon by the National Contracting Compa- 
ny, the court said, at page 510 of 104 U. S. (26 L. Ed. 866) : . 

"Here the actnal illegality of the paper was established. It was incumbeDt 
therefore on the plaintiiT to show that he occupied the position of a bona fide 
holder before he could recover." 

Hudson River Electric Power Company. 

This company was incorporated, as stated, in 1903, with a capital 
stock of $1,000,000, increased to $10,000,000. January 2, 1904, this 
corporation made and delivered its mortgage to Knickerbocker Trust 
Company as trustee to secure the payment of an issue of 5,000 bonds 
of the par value of $1,000 each. On the 8th day of April, 1905, the 
said Hudson River Water Power Company made a collateral mortgage 
to said Knickerbocker Trust Company as trustee to secure its guaranty 
of the said bonds. This mortgage was acknowledged and delivered 
April 10, 1905. The said bonds were all certified and issued bearing 
the guaranty of said Hudson River Water Power Company. It is said 
that some of these bonds, about $150,000, are held as collateral; but 
of this fact, if it be a fact, I find no proof in the record. The written 
agreement to guarantee the bonds was made and executed January 
2, 1904. The consideration for same was $1,000,000 of the bonds and 
$1,000,000 of the stock of said Hudson River Electric Power Compa- 
ny. This plant is situated at Utica, N. Y. It erected a new plant and 
transmission lines to Clarks Mills and either constructed or became 
the owner of certain transmission lines known as Amsterdam and 
Johnstown lines, Johnstown and Little Falls lines and Ballston and 
Amsterdam lines. While Utica is about 95 miles from Albany, this 
plant (steam) and these lines were to form part of the system before 
referred to. When this collateral mortgage was executed and deliv- 
ered, only $1,350,000 of the said Electric Power Company's bonds had 
been issued ; the others were issued thereafter. 

The only evidence of an agreement to give this or a similar collateral 
mortgage to secure the guaranty of the bonds is found in the mortgage 
itself. That recitation or statement is as follows : 

**Wherea8, the Power Company, at the time of the issue and guaranty of 
the bonds of said Hudson River Electric Power Company, at present out- 
standing, agreed with the purchaser of said bonds, on behalf of said pur- 
chaser, and all succeeding holders of such bonds, that it would at any time 
execute and deliver all such further agreements or instruments as such pur- 
chaser might reasonably request In order to more fully secure the guaranty 
of such principal and interest on the part of the Power Company by lien on 
the properties, rights, privileges and franchises of the Power Company, or 
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otherwise, as sncb pnrchaser or any successor holder of such bonds might 
request; and 

"Whereas, the pnrchaser of said bonds and the present holders thereof have 
requested the Power Company to make, execute and deliver this indenture, 
as further security for the faithful performance of its obligations under said 
guaranty: 

"Now therefore, this indenture witnesseth: That said Power Company, in 
consideration of the premises and of one dollar to it in hand paid by the 
Trust Company, as trustee, the receipt whereof is hereby acknowledged, in 
order to secure the prompt payment and fulfillment of the guaranty by the 
Power Company of the principal and Interest of the bonds of the Ellectric 
Company, issued or to be issued under said mortgage or deed of trust from 
the Electric Company to the Trust Company, its successor or successors and 
assigns in the trust, has granted, bargained, sold, conveyed, transferred, as- 
signed and mortgaged, and by these presents does grant, bargain, sell, con- 
vey, transfer, assign and mortgage, unto the said Knickerbocker Trust Com- 
pany, as trustee, its successor or successors and assigns in the trust, all those 
certain pieces or parcels and lots of land, water rights, easements and appur- 
tenances, stocks, bonds and other securities more particularly described as 
follows." 

Here, also, as in case of the guaranty of the Electric Company 
bonds, the cross-complainant did not prove the actual meeting of the 
stockholders, the call, or what occurred at such meeting if one was 
held to authorize the contract of guaranty. The record does show the 
meetings held authorizing the execution of the collateral mortgage. 
The same question is raised here as in the case of Morton Trust Com- 
pany V. Hudson River Water Power Company on its guaranty of the 
Electric Company's bonds already discussed. Here, however, there is 
scant proof outside the recitation of .the mortgage that the purchasers 
of the bonds or any of them actually requested the execution of thib 
mortgage. These questions are important here, as the National Con- 
tracting Company, in addition to the defenses and objections before re- 
ferred to, claims that this $5,000,000 collateral mortgage was executed 
and delivered by the Hudson River Water Power Company "at a time 
when the said Hudson, River Water Power Company was insolvent and 
with intent to prefer the Knickerbocker Trust Company as trustee, -and 
the holders of the bonds issued by said Hudson River Electric Power 
Company, over the fair and just creditors of said Hudson River Power 
Company, and with intent to hinder, delay, and defraud the just and 
fair creditors of said company, including the National Contracting 
Company." 

The special master, on the evidence, has so found ; but he has not 
found that the Knickerbocker Trust Company or any of its ofificers 
had any such intent or purpose in receiving such collateral mortgage, 
or that it had any knowledge of such intent and purpose on the part 
of the Hudson River Water Power Company or participation therein. 
At that time the hereinbefore mentioned claim of the National Con- 
tracting Company was in suit, and on the 31st day of March, 1905, 
Judge Bookstaver, the referee before whom the action had been tried, 
had rendered a decision in favor of the National Contracting Company 
and, against the defendant Hudson River Water Power Company for 
$54^,^.40 damages, and judgment was about to be entered. The offi- 
cers of the company had learned of this adverse decision — subsequent- 
ly reversed — and it cannot be doubted, I think, that the prospect of this 
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judgment iaccelerated the action of the Water Power Company in com- 
plying with the agreement recited in the mortgage to execute further 
instruments and security for the guaranty. There is no evidence in the 
case that the Knickerbocker Trust Company at that time knew of this 
litigation or of this decision of Referee Bobkstaver. It cannot be in- 
ferred that it had any intent to receive a preference or to participate 
in any hindrance or delay of the creditors of the Water Power Com- 
pany in then executing the mortgage. It received what it was entitled 
to — what it had been agreed it should have. There is no evidence that 
the recital of the mortgage was untrue. 

[6] It may be remarked here that, as in the case of the guaranty of 
the bonds of the Electric Company, the agreement for the guaranty, 
the respective guaranties on the several bonds and the mortgages them- 
selves were executed under the seal of the corporation. There is a 
general rule not only that officers of corporations acting within the 
general scope of their powers do their duty, but that the seal of the 
corporation affixed to written instruments executed by tlfem in the 
business of the corporation imports and raises the presumption that 
they were duly authorized to execute the instrument. This rule is 
stated in 10 Cyc. 1017, 1018, where many cases are cited as follows : 

**In General. When the authenticity of the seal is established, either by 
proof or by presumptive evidence as already Indicated, It carries with it 
presumptive or prima facie proof of everything else which Is necessary to 
the validity of the Instrument. Roundly stated, It carries with It prima facie 
evidence of the assent of the corporation to the deed. It carries with it the 
presumption that the seal was rightfully affixed to the deed or the other In- 
strument on which It appears. In favor of Innocent third parties without 
notice it cures any antecedent irregularities, such as the fact that the reso- 
lution of the directors authorizing the execution of the Instrument was 
passed at a meeting at which less than a quorum was present 

"(11) Is Presumptive Evidence of Authority of Officers Who Signed, Sealed, 
and Acknowledged It (A) In General. The seal, accompanied with the sig- 
nature or signatures of the appropriate corporate officer or officers, becomes 
prima facie evidence that such officer or officers had due authority from the 
corporation to execute the instrument, such as casts the burden of proof upon 
any party challenging Its validity." 

See, also, Jourdan, as Receiver, v. Long Island R. Co., 115 N. Y. 
380, 22 N. E. 153. 

It is probable that the Hudson River Water Power Company was 
in fact insolvent at the time it executed this collateral mortgage. Its 
property, if then converted into money by the ordinary processes, 
would not have paid its debts. It had been paying its debts and in- 
terest in due course. Insolvency had not been contemplated, and it 
may be doubted that it was then insolvent in the sense of that word 
as used in section 48 of the stock corporation law of the state of New 
York. But, however that may be, the Hudson River Water Power 
Company was not insolvent, nor was its insolvency imminent, when 
the written agreement to guarantee the bonds of the Electric Power 
Company was executed and the agreement made to execute and de- 
liver security for such guaranty within the true intent and meaning 
of the statute referred to. There is no proof of any such condition 
or impending condition. It may be that there was no market value 
for such property and rights as the company, then, January 2, 1904, 
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possessed. Its dam and plant were incomplete, and in November, 1908, 
were still incomplete ; but it was "a going" corporation, doing busi- 
ness, improving its plant, and paying its bills and interest. Its future 
was promising and seemed assured. 

[7] Section 48 of the stock corporation law (chapter 354, § 48, 
Laws of 1901) reads as follows: 

"No conveyance, assignment or transfer of any property of any such cor- 
poration by It or by any officer, director or stockholder thereof, nor any pay- 
ment made, Judgment suffered, lien created or security given by It or by any 
officer, director or stockholder when the corporation Is Insolvent or Its In- 
solvency Is Imminent, with the Intent of giving a preference to any particular 
creditor over other creditors of the corporation shall be valid, except that 
laborers* wages for services shall be preferred claims and be entitled to pay- 
ment before any other creditors out of the corporation assets in excess of 
valid prior liens or incumbrances. ♦ ♦ ♦ Every transfer or assignment or 
other act done in violation of the foregoing provisions of this section shall be 
void. ♦ ♦ ♦ No such conveyance, assignment or transfer shall be void 
in the hands of a purchaser for a valuable consideration without notice.*' 

If that statute is to be applied strictly, and is strictly and literally 
applicable to such a case as this, it may be that this collateral mortgage 
is void as to the creditors of the Hudson River Water Power Com- 
pany. But I do not think it is so applicable or to be applied literally 
and strictly here or in such a case as this. The statute quoted is 
drastic in its terms ; but it is to be read and construed in the "light 
of reason," an old doctrine, but one sometimes ignored or forgotten. 
Here the agreement to guarantee the bonds had been made, executed, 
and dfelivered in good faith and for an adequate consideration long 
before; the agreement had been made, as I must find, to give the 
collateral security, not this particular security, but security, a "lien** 
which embraced or included it in good faith and for a valuable con- 
sideration at the same time ; bonds had been issued and certified and 
put on the market ; the Knickerbocker Trust Company as trustee ex- 
pected thie security apd had the undoubted right to it at any time even 
if intermediate the making the agreement to give the security or Hen 
and its actual execution and delivery the Water Power Company be- 
came insolvent. The statute was not intended to invalidate or render 
ineffective or worthless prior contracts made in good faith and for 
a valuable consideration. This is not a case under the bankruptcy 
act making all preferences given within four months of filing the pe- 
tition voidable by the trustee. 

In Paulding v. Chrome Steel Co., 94 N. Y. 334, in face of the Re- 
vised Statutes, quite similar to the present statute, the validity of a 
chattel mortgage as security for a debt was upheld, although executed 
on the very eve of insolvency, for the reason it was simply the carry- 
ing out or execution of a prior agreement previously made in good 
faith to give such security. The corporation had borrowed money 
on an agreement that its payment should be secured by a chattel mort- 
gage, and one was given in 1874, which for reason was either void 
or supposed to be void. In 1878, the debt remaining unpaid, a new 
mortgage was given. The corporation was then insolvent. The mort- 
gage was held good, and at page 340 of 94 N. Y. the court said: 
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"It Is difficult to see bow, under these circumstances, it could properly be 
beld that the mortgage was giveu in contravention at the statute, or bow in 
any way the Insolvency of tbe company induced its execution. In the case 
cited (Dutcher v. Importers* & Traders* Bank, supra [59 N. Y. 5]) it Is In sub- 
stance held that a company, although insolvent, may deal with its creditors 
by making payment, or in the ordinary course of business transfer or sell 
its property. It follows then that some other fact must be proved before it 
can be held that a transfer thus made is fraudulent ; and in considering that 
question the date of the agreement pursuant to which any transfer is made, 
and not the day when the conveyance is In fact executed, is to be regarded. 
As between the parties, at any rate, the fulfillment of the agreement relates 
back to the time when the obligation was incurred. Ex parte Kevan, L. B., 
9 Cai. App. Gas. 752; Castle v. Lewis, 78 N. Y. 131.'* 

In Black, as Receiver, v. Ellis, 197 N. Y. 402, 412, 90 N. E. 958, 
a new chattel mortgage was given to secure the payment of an old 
debt, which was by agreement to be secured by a chattel mortgage, 
and which had been at a prior time so secured. It was claimed that 
the giving of this new chattel mortgage, not a renewal of the old 
one, was in violation of section 48 of the stock corporation law before 
quoted. The Court of Appeals, no dissent, held that this contention 
could not be sustained, since the renewal of the old mortgage by the 
giving of the new mortgage "must be construed as relating back to 
and simply effectuating tfie contractual obligation originally assumed." 
The Court of Appeals (page 412 of 197 N. Y., page 961 of 90 N. E.) 
quoted and approved the language of Judge McCall at Special Term 
where the learned judge said : 

'This mortgage, executed on March 20, 1907, when it may be conceded the 
corporation was insolvent, was but the observance of contractual obligations 
entered into and assumed in July, 1904, at which time no question exists as 
to its absolute soundness. * * * That which transpired on March 20, 
1907, does not fall within the prohibition of the statute, but must be construed 
as relating back to May, 1904, and simply effectuating the contractual obliga- 
tion at that time assumed." 

Again as was said in Black v. Ellis, supra, as a principle applicable 
in that case : 

^'Courts of equity regard the substance and not the form of a transaction, 
and one of the favorite maxims is to regard that as done which has been 
agreed to be done and ought to have been done." 

I can discover no distinction between that case and the one now 
under discussion in principle. The facts differ in that there a prior 
mortgage had been given, but that was not the point of the case. 
The pivot was that there was a prior agreement to give a mortgage as 
security, and that the giving of a mortgage at a subsequent date when 
the corporation had become insolvent related back to the date of the 
agreement to give it and must be treated, so far as the provisions of 
section 48 of the stock corporation law was concerned, as having 
been executed and delivered at the date of the agreement to give it. 

The case of Foster et al. v. McAlester et al. (Eighth Circuit) 114 
Fed. 145, 153, 154, 52 C, C. A. 107, 115, 116, is quite in point here. 
There the court held : 

"An agreement between a wholesale mercantile firm and a customer that 
the latter will give a mortgage on his stock, when demanded, to secure bis 
indebtedness to the firm, ia entirely legal; and, unless fraudulent in fact. 
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such an agreement cannot be held to constitute a fraud in law, or a badge 
.of fraud, to affect the validity of a mortgage subsequently requested, and 
voluntarily given by the debtor. ♦ ♦ ♦ 

"A chattel mortgage, valid on its face, taken by a bona flde creditor for the 
purpose' of securing his debt, and not for the purpose or with the Intent of 
shielding his debtor and assisting him to hinder and delay bis other cred- 
itors, is valid, and impervious to attack from any quarter, in the absence of 
a bankruptcy law which renders It invalid as a preference." 

In Huiskamp v. Wagon Co., 121 U. S. 310, 319, 7 Sup. Q. 899, 
902, 30 h. Ed. 971, the Supreme Court said: 

"In order to invalidate the mortgage of Rummel- to Huiskamp Bros., it 
must have been made with the intent on the part of Rummel to hinder and 
delay his other creditors, and Huiskamp Bros, must have accepted it with 
the intent of assisting Bummel to hinder and delay his other creditors. A 
debtor being in failing circumstances and having the right to prefer a cred- 
itor, if the preferred creditor has a bona fide debt, and. takes a mortgage 
with the intent of securing such debt, and not with the purpose of aiding the 
debtor to hinder and delay other creditors, the mortgage is valid, even though 
the mortgagee knows that the debtor is Insolvent, and that the debtor's in- 
tention is to hinder and delay other creditors." 

I conclude from the authorities that: (1) The agreement to give 
the Hen having been sufficiently proved in the manner slated and not 
disproved, and having been made in good faith and for a valuable 
consideration at a time when insolvency was not contemplated or 
imminent, same was valid. (2) This having been followed by a re- 
quest for the security, and the security having been executed and de- 
livered pursuant to the said agreement, its execution and delivery re- 
lates back to the date of the agreement and speaks as of that date so 
far as the statute quoted is concerned. (3) That, as the Knicker- 
bocker Trust Company received it pursuant to a valid agreement and 
for a valid consideration and in good faith, it is immaterial whether 
or not the Hudson River Water Power Company was solvent or in- 
solvent at the time of the actual execution and delivery of the in- 
strument and what the real object and purpose of the Water Power 
Company in giving it at that time was, so long as the Trust Com- 
pany did not share or participate in any fraudulent intent or purpose. 

Morton Trust Company Equitable Lien. 

This claim of an equitable lien raises an issue between the Morton 
Trust Company as trustee and Trust Company of America as trustee, 
growing out of the following facts : The Hudson River Water Power 
Company was incorporated prior to the incorporation of the Hudson 
River Electric Company as before stated. It is quite apparent from 
the record that the Water Power Company was short of funds for 
prosecuting its work, the construction of the Spier Falls dam and 
plant. The Electric Company was thereupon incorporated and had 
or constructed transmission lines only, or in the main. It had some 
stock of the Hudson River Power Transmission Ccmipany. Its presi- 
dent, Peddrick, was an employe of the Water Power Company, and 
the stockholders and directors were, in the main, the same as those 
of the Water Power Company. The Hudson River Power Transmis- 
sion Company was in existence with a steam and water power plant at 
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Mechanicville lower down the river; but it had transmission lines 
sufficient for its power. The completion of the dam and plant of the 
Water Power Company was essential to the existence of the Electric 
Company, It was power generated by it, in the main at least, that 
the Electric Company was to transmit or purchase and transmit. The 
offices of the two corporations were in the same building at Glens 
Falls, N. Y., and the bookkeeping there was all done by the same per- 
sons, and the deeds and papers of both corporations were in the same 
safe. Gay, of Gay & Co., was treasurer of both, and Gay & Co. had 
the sale of most of the bonds of both. The Electric Company was 
almost immediately mortgaged for $3,000,000, and, as we have seen, 
the Water Power Company guaranteed its bonds. Later it executed 
the collateral mortgage to secure such guaranty showing clearly the 
interest and anxiety of the Water Power Company to convert the 
Electric bonds into cash. Receivers' Exhibit R-1, an extract from 
the books of the BCudson River Water Power Company, "Account of 
Hudson River Electric Company," May 1, 1901, to May 1, 1905, 
shows that between October, 1901, and March, 1904, the Water 
Power Company received of tlie proceeds of the Electric Company 
bonds $2,269,981.28, in cash. Of this about $1,391,500 was turned 
over by the Electric Company between October, 1901, and December 
31, 1902, and $800,500 between January, 1903, and August 31;- 1903. 
It also credited the Electric Company with 29,000 shares of the cap- 
ital stock of the. Electric Company. It also credited that company 
with earnings, accounts due it, etc., in all, prior to May 1, 1905, $4,- 
116,701.42; but this includes an alleged purchase of the balance of the 
stock of Electric Company, except S shares, $25,000, and of its pole 
lines of $313,200, etc. 

[8] In the mortgage of December 18, 1901, executed by the Elec- 
tric Company, the bonds issued under which were guaranteed by the 
Hudson River Water Power Company, it was provided the remain- 
ing bonds numbered from 501 to 3,000 ($2,500,000 par value), both 
inclusive, shall be issued by the Electric Company only for the pur- 
pose of acquiring stock, bonds, notes, evidences of debt, other prop- 
erty, rights, or franchises, or making improvements upon or exten- 
sions or additions to property rights or franchises which the Electric 
Company shall at the time of such issue own, or in which said Elec- 
tric Company shall then be interested. The Electric Company was tak- 
ing power from the said Transmission Company and was in a way and 
to an extent interested in it, as until the Hudson River Water Power 
Company's dam and plant were completed or on a working basis it 
had no other source of supply and hence no business. In 1902 it had 
a large majority of the stock of the Transmission Company. How- 
ever, it was interested in the Hudson River Water Power Company, 
as its organization, officers, stockholders, business, management, and 
disposition of its stock and of the proceed of its bonds show. There 
can be no question that here was an express consent in tlie mortgage 
executed by the officers of the Electric Company that the proceeds of 
these bonds should be used, if desired, in the construction and main- 
tenance and extension and improvement of the dam and plant of the 
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Hudson River Watef Power Company. This is further evidenced 
by the tripartite agreement of December 18, 1901, between Gay & 
Co., the Electric Company, and the Hudson River Water l^ower Com- 
pany for the guarantee and dispositon of the bonds of the Electric 
Company. I fail, under the facts appearing in the record, and in 
view of this provision of the mortgage, to discover any diversion or 
misappropriation of the proceeds of these bonds. I think the money 
was used where the stockholders, directors, and officers of both coni- 
panies intended and expected it would be used. The special master 
does not find any misappropriation or diversion or state of facts jus- 
tifying such inference. The Morton Trust Company, now Guaranty 
Trust Company of New York, clearly had knowledge of this provi- 
sion of the mortgage and was at least put on inquiry, and there is no 
evidence that it was misinformed as to the facts. It cannot complain, 
in view of all the facts and recitals. 

It is true that the mortgage stated that the bonds were to be se- 
cured by a first mortgage on the property, rights, and franchises of 
the Electric Company, whether then acquired or thereafter acquired ; 
but it also explicitly stated at least twice that the proceeds of bonds 
of the face value of $2,500,000 might and could be used for making 
improvements upon or extensions or additions to property, rights, or 
franchises in which the Electric Company was, at the time of the is- 
sue of the bonds, interested. I think it unreasonable, in the light of 
the existing facts and circumstances and of what was actually done, 
to limit these words to a company in which the Electric Company had 
a stock ownership, or an actual property ownership of some kind. 
We can hardly charge the officers and managers of these two corpora- 
tions with a willful misappropriation or diversion of these funds. 
When two purpose^ are consistent with the proven facts, one honest 
and lawful and the other dishonest and unlawful, we are to impute to 
the actors the lawful and honest purpose consistent with a faithful 
discharge of duty. The bonds of each company were sold without 
notice to the secondary purchasers of the actual facts, except that the 
Electric Company's mortgage gave notice of the use to which its bonds 
might be put. Both sets of bondholders are on an equality, unless 
it be that the holders of the bonds of the Electric Company are in- 
ferior in equity growing out of the fact the mortgage itself gave no- 
tice tiiat the proceeds of the bonds might be used as mentioned for 
•the benefit of any company in which the Electric Company was 'in- 
terested. Clearly the purchasers on the market of the bonds of the 
Hudson Water Power Company had no notice of any claim for an 
equitable lien of this or any character. I am therefore of the opinion, 
and hold, that no equitable lien has been established in favor of the 
Morton Trust Company as trustee, for the benefit of its bondholders. 
To establish or declare one on these facts and under all the circum- 
stances would do a wrong to the holders of the bonds of the Hudson 
River Water Power Company which has guaranteed the bonds of 
the Electric Company. 

It is true that, during the years 1902 and 1903, Mr. West was sec- 
retary and Mr. Gay treasurer of both these corporations, and it is 
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not unreasonable to suppose that both" had knowledge of Ae terms 
of the mortgage of the Electric Company and of the use being made 
of the proceeds of the Electric Company's bonds, as indeed Mr. Ash- 
ley, the president of the Water Power Company, and Mr. Peddrick, 
an employe of that company and president of the Electric Company, 
must have known. That this was done by the common understand- 
ing cannot be doubted, and in view of the terms of the mortgage and 
the practical construction both companies gave to its terms, and in 
the absence of any protest against such action, I am constrained to 
the opinion that this was regarded as a mere loan of the one company 
to the other. 

It also fully appears that, so soon as the Hudson River Water Pow- 
er Company was in operation, it commenced selling and delivering its 
power to the Electric C<mipany, and there is a large indebtedness of 
the Electric Company to the Hudson River Water Power Company 
which has not been proved, although a claim has been presented. It is 
evident to my mind that it was the mutual expectation and understand- 
ing that the Water Power Company would deliver power and pay all 
its indebtedness to the Electric Company, and that the whole transac- 
tion was treated as one of mutual indebtedness and account to be ad- 
justed finally in the usual manner where such relations exist. The 
mode and manner of keeping the books and accounts show this. This 
is not the case of a vendor's lien for purchase money or of a purchase- 
money mortgage on after-acquired property, where as a ipatter of 
common justice the lien.of the first mortgage, first in point of time and 
covering after-acquired property, is always understood to cover it sub- 
ject to the equities of the vendor s lien or of the purchase-money mort- 
gage. Here the lien of the first mortgage attached to the property of 
the Water Power Company, that which it then owned and that which 
it afterwards acquired ; but can we say that every person who sold that 
company property which went into the construction of that dam and 
plant thereafter had and has a vendors' lien or any equitable lien 
therefor? If such were the law, there would be no necessity for our 
statutory lien laws to protect labor and materialmen. 

It is, of course, true that where the mortgagor acquires property 
after the giving of a mortgage which by its terms is to come imder the 
lien thereof and does so come, it comes in the precise situation and 
condition it is when purchased by the mortgagor, and, if it be then sub- 
ject to a lien of any character held by a third party, such lien of such , 
third party is in no way affected, and the mortgagee under the first 
mortgage mentioned takes his lien on such after-acquired property sub- 
ject to the lien thereon existing when his mortgagor took his title. But 
here no lien existed on any of the property or material put into this 
dam or plant of the Water Power Company after the giving of the 
first mortgage. True the Water Power Company borrowed, so far as 
appears, the money of the Electric Company, and with it paid for labor 
and material which went into the construction of its dam and plant; 
but there was no agreement for a lien or security of any kind and no 
diversion or misappropriation or conversion of such money. The title 
of the Water Power Company to this dam and plant as improved and 
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added to by the expenditure of the money obtained rightfully from the 
Electric Company was not obtained under circumstances which gave 
the Electric Company any lien or equitable claim whatever, nor did the 
Men of the first mortgage thereon held by the Trust Company of Amer- 
ica ripen or attach under circumstances which gave the Electric Com- 
pany any such equitable lien or. claim. As the dam and plant grew, 
the lien of the first mortgage attached; that is, the security grew more 
perfect and valuable. But the Trust Company of America had no 
knowledge or information that the accretions came from borrowed 
money even, much less trust funds or misappropriated or diverted 
funds belonging to another. If it looked into the matter at all and as- 
certained the facts, it learned that the Water Power Company was 
obtaining money from the Electric Company which it had borrowed on 
a mortgage through the medium of bonds secured thereby with the 
consent expressed in such mortgage that the money derived from a sale 
of the bonds might be used for the improvement, etc., of the property 
belonging to any company or corporation in which the mortgagor was 
interested, and that the Water Power Company was such company. 
The fault of the contention of the Morton Trust Company is that it 
assumes this money went into the hands of the Water Power Company 
impressed with a trust under the terms of which the money should 
have been used for the improvement, etc., of the property of the Elec- 
tric Company and the consequent benefit of the holders of its bonds. 
This ignores the relations of the two companies and the very terms of 
the mortgage through which the money was obtained. Harris- v. 
Youngstown Bridge Company, 90 Fed. 322, 33 C. C. A. 69, Irrigation 
Co. V. Garland, 164 U. S. 1, 17 Sup. Ct. 7, 41 L. Ed. 327, and Botsford 
v. R. Co., 41 Conn. 454, hold nothing inconsistent with these views; 
indeed, they support all that has been said in so far as the facts are 
similar or at all in point. 

National Contracting Company Lien. 

[9] The National Contracting Company with its lien and judgment 
against the Hudson River Water Power Company, the nature and 
character of which claim has been sufficiently described, with date 
when such claim accrued, now claims specific equitable liens against the 
property of six of these corporations, viz. : 

Hudson Blver Water Power Company, prior to~ all mortgage liens, 
the sum of $64,495 87 

Hudson River Power Transmission Company ahead of the $600,000 
mortgage to the Mercantile Trust Company as trustee and re- 
funding mortgage held hy Knickerbocker Trust Company as 
trustee for $750,000, the sum of 12,500 00 

Hudson River Power Transmission Company ahead of said refund- 
ing mortgage, the sum of 13,300 00 

Hudson River Electric Company ahead of the $3,000,000 mortgage, 
the sum of 4,500 00 

Hudson River Electric Power Company^ prior to the $5,000,000 
original mortgage, the sum of 123,355 00 

Saratoga Gas, Electric Light & Power Company, prior to the 
$200,000 mortgage, the sum of 6,175 00 

Madison County Gas & Electric Company, prior to second mort- 
gage thereon of $50,000 bonds actually issued, the sum of 1.250 00 



Digitized by 



Google 



796 190 FEDERAL R&PORTER 

This contention arises from the following facts, over which there is 
little dispute except as to the construction, meaning, and legal effect of 
a certain agreement or stipulation made July 19, 1905, under the cir- 
cumstances hereafter described : For the purposes of this discussion, it 
will be taken as true that the Hudson River Water Power Company 
was in fact insolvent within the meaning of the bankruptcy act at the 
time of the pendency of the bankruptcy proceedings hereafter describ- 
ed, and that the actual enforcement and collection of the judgment in 
favor of the National Contracting Company against that corporation, 
which then was upon the record, would have resulted in bankruptcy 
and an administration of its property in the bankruptcy court had the 
bankruptcy court had jurisdiction. March 31, 190S, Ex-Judge Book- 
staver as referee made his decision, filed April 5, 1905, on the claim 
of the National Contracting Company in favor of that company for 
$547,696.40 damages, part for work and material put into the Spier 
Falls dam pursuant to the contract, and part for prospective profits. 
Judgment was about to be entered and was entered on the 12th day 
of April, 1905, for $554,680.43, including interest on the report and 
costs. Execution was issued on such judgment, which had been dock- 
eted in the proper counties, and returned wholly unsatisfied. In the 
meantime and between the making of such decision and the actual en- 
try of judgment thereon, the collateral mortgage of $5,000,000, here- 
tofore described to the Knickerbocker Trust Company as trustee, was 
executed and delivered, and the Hudson River Water Power Company 
made other dispositions of certain of its property not necessary here 
to describe. On the Uth day of May, 1905, a petition in bankruptcy 
was filed by the National Contracting Company and other creditors, 
in which other creditors subsequently joined by intervention, against 
said Hudson River Water Power Company in the District Court, in 
bankruptcy, in and for the Northern District of New York, the proper 
district. Thereupon that court appointed Charles W. Andrews, of 
Syracuse, N. Y., receiver in bankruptcy of all the property of said 
corporation, and he qualified and took actual possession of substantially 
all its property, books, and papers and by authority of the court con- 
tinued its business. Certain investigations followed with certain mo- 
tions, etc., unnecessary to describe, except that the court had refused to 
dismiss the proceedings for want of a showing of acts of bankruptcy 
and necessary petitioners. The corporation, alleged bankrupt, at that 
time, interposed an answer denying, amongst other things, the juris- 
diction of the court and that it was subject to the bankruptcy law. 
This answer was never actually withdrawn, although long subsequent- 
ly the board of directors passed a resolution acknowledging its in- 
ability to pay its debts and declaring its willingness to be adjudged a 
bankrupt. Of this mention will be made subsequently. That action 
was subsequent to and had nothing to do with the making of the agree- 
ment and stipulation mentioned and about to be described. 

On the 19th day of July, 1905, it was stipulated in open court in said 
court of bankruptcy and then reduced to writing (reciting that it was 
made in the bankruptcy proceedings) and signed by Hudson River Wa- 
ter Power Company, by Eugene L. Ashley, president, and E. H. Gay 
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as treasurer, by Eugene L. Ashley and Eben H. Gay personally, and 
by Taylor L. Arms and Geo. B. Curtiss, of counsel, for said corpora- 
tion, said Ashley and Gay, and filed with the court, as follows : 

**ln order to relieve the property of the Hudson River Water Power Com- 
pany from the custody and control of the receiver heretofore appointed and 
to have such receiver dlschftrged, the above-named parties hereby stipulate 
that on Wednesday, the 19th of July, 1905, there will be deposited with a 
trustee to be appointed by this court the sum of $250,000 cash ; there will be 
delivered to said trustee the agreement of Hudson River Water Power Com- 
pany to pay to the trustee the sum of $15,000 on the 20th of each month, 
beginning the 20th of August, 1905, and the letter or agreement of the Gen- 
eral Electric Company that when it sends the amount of its monthly check 
for payment of energy supplied to it that it will notify Kellogg & Rose that 
if the amount of the monthly check is less than $15,000 that the Hudson 
River Water Power Company will tura over the check received from the 
General Electric Company together with other checks or money sufficient to 
make $15,000 on or before the 20th of August and the 20th of each month 
thereafter until such time as 'is hereinafter stated. 

**That a bond will be given and delivered to the said trustee by the Hud- 
son River Water Power Company with EJugene L. Ashley and Eben H. Gay as 
sureties, conditioned to pay the claim of the National Contracting Company ; 
at the same time there will be delivered to the trustee and deposited with 
him as collateral to the above bond the bonds of the Hudson River Electric 
Power Company to the amount of the difference between the amount of the 
judgment of the National Contracting Company against the Hudson River 
Water Power Company with eighteen months' interest added less $250,000; 
the amount of these bonds to be calculated at 85. 

"There will also be delivered to the trustee an agreement of E. H. Gay & 
Go. to take up said bonds at 90 -and to substitute in their place cash, so that 
the trustee will have at the time hereinafter mentioned when such substitu- 
tion is made in his hands, including the $250,000 cash and the amount re- 
ceived for the monthly payments of $15,000 herein specified, the full amount 
of the judgment of the National Contracting Company against the Hudson 
River Water Power Company with interest for eighteen months. 

"The taking up of said bonds and the substitution of cash in their place 
is to be within thirty days after the decision of the Appellate Division of the 
Supreme Court of the State of New York First Department on the appeal 
now pending in said court from said judgment; and at any date on or be- 
fore the first of January, 1906. This substitution and exchange of cash for 
bonds is to be made whether said judgment is affirmed, modified or reversed 
and without regard to the validity of said bonds. All of the moneys, bonds, 
securities or agreements hereinbefore mentioned to be held by the said trus- 
tee as security for the payment of the judgment or claim of the National 
Contracting Company against the Hudson River Water Power Company, and 
when said judgment is finally established or the claim is finally determined 
or settled said money or so much thereof as may be necessary is to be ap- 
plied to the payment of such claim. In addition to this, the trustee's fees are 
to be fixed by the court and paid out of the fund or by the Hudson River 
Water Power Company. ♦ ♦ ♦ 

"It is further stipulated that the receiver is at once to render an account 
of his proceedings as such, and that if the same Is found correct the account 
is to be passed, settled and allowed, and on the payment of the fund in his 
hands and turning over of the property received by him to the Hudson River 
Water Power Company, as shown by said account, he is to be relieved and 
discharged as receiver and the bond given by him is to be canceled. 

"All letters, papers or exhibits In the hands of the receiver pr master 
which came from the Hudson River Water Power Company are to be re- 
turned to the custody of the Hudson River Water Power Company and kept 
subject to the order of this court. ♦ ♦ ♦ 

"It is stipulated that in case of failure to make the monthly payments 
above mentioned of $15,000, or to take up the bonds and substitute cash 
therefor, as above stipulated, this court may upon five days' notice to George 
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B. Curtiss, and Taylor L. Arms or either of them appoint a receiver in bank- 
ruptcy of the Hudson River Water Power Company. 

*'It is further stipulated that if any Judgment is obtained against the Hud- 
son River Water Power Company and the same is not secured or paid within 
thirty days after the right to issue an execution accrues, then on like notice 
a receiver may be appointed by this court 

"It is lurther stipulated that when at any time the full amount of the 
judgment with eighteen months' interest is deposited in cash In the hands of 
the trustee under this stipulation and the claims of the petitioning creditors, 
other than the National Contracting Company, and of the intervening cred- 
itor who has come in in this proceeding, are paid in full, that the Hudson 
River Water Power Company may apply to this court to dismiss' the bank- 
ruptcy proceeding, such dismissal to be without cost or liability against the 
National Contracting Company. 

'*It is further stipulated that the entering of this stipulation and the order 
thereon and the execution and carrjring into effect of this stipulation shall 
in no wise affect the bankruptcy proceeding, except as herein provided : but 
that in case this stipulation is not' fully carried into effect the rights and 
remedies of the petitioning creditors and of the bankrupt shall be and re- 
main and be held and considered as of the date of the filing of the petition 
for adjudication in bankruptcy, namely, the 11th day of May, 1905, and not 
in any way affected by this stipulation or the proceedings under if 

There were provisions for paving the receiver and his counsel and 
the special master, and for modifying the injunction so as to permit the 
turning back of the property and business to the corporation and its 
officers. On the filing of such stipulation the court was asked to make 
an order in accordance therewith, which was done the same day. A 
motion to dismiss the proceedings and discharge the receiver on giving 
security had been made and was then pending, and this motion was by 
the order of Julyx 19th denied; but the court did order, as. follows: 

*'And in order to relieve the property and assets of said Hudson River 
Water Power Company from the claims of said receiver and to have the re- 
ceivership terminated and the receiver discharged, the said Hudson River 
Water Power Company in open court by its president and treasurer and by 
its attorneys, stipulated as herein set out, and such stipulation being re- 
duced to writing and signed is hereto annexed, and it appearing therefrom*' 
— then follows the substance of the stipulation. ''And it appearing to the 
court that the proposition so offered is for the Interests of all parties, It Is 
on motion of Kellogg A Rose, attorneys for the petitioning creditors, ordered 
that for the purpose of carrying out said proposed arrangement" — ^then fol- 
lowed a provision appointing said Charles W. Andrews a ^'special trustee'* 
to take and recMve the bonds, cash, etc., to be paid and held as security as 
provided for in the agreement 

With some changes in detail of deposit the stipulation was complied 
with by the deposit of bonds and cash with said "special trustee" and 
the execution and delivery of the personal bond of Ashley and Gay, 
and the property of the corporation was turned back to it, and it pro- 
ceeded with its business as theretofore. The judgment referred to 
was appealed from and reversed. A new trial was had, and a judg- 
ment rendered in favor of the defendant on its counterclaim on the 
theory that the National Contracting Company violated the contract, 
and that the Water Power Company was entitled to judgment for the 
damages it had sustained by reason thereof. That judgment was ap- 
pealed from, and the Court of Appeals reversed the judgment and a 
new trial was had before Chas. E. Rushmore as referee and resulted 
in the present judgment before mentioned. While this litigation was 
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going on and with the property returned to the Water Power Compa- 
ny, except such deposit, and it in full control of its affairs but with 
the bankruptcy proceedings still pending, motions were made in the 
bj^nkruptcy court for an order releasing such deposit of bonds and 
cash and directing their return. These motions were opposed by the 
National Contracting Company, but finally granted, and an order of 
that court was made releasing the bonds, and another order was made 
later releasing the cash. The bond of Ashley and Gay was not released 
by any order of the court. Mr. Andrews, the special trustee, complied 
with the orders directing him to return the deposits, and he was dis- 
charged as such special trustee by order of the bankruptcy court. 
These orders were not appealed from. Later, the National Contract- 
ing Company made a motion or motions in said bankruptcy court for 
an order, directing the return or restoration of such deposits. These 
motions were not granted. All these proceedings were had with the 
bankruptcy proceeding against the Water Power Company pending. 
On or .about the 26th day of October, 1908, the equity suit referred to 
was instituted by Gay and Jackson, and said George W. Dunn, Charles 
W. Andrews, and Milton Delano were therein appointed receivers. At 
the same time they were appointed receivers of the property of the Wa- 
ter Power Company by the bankruptcy court in the. bankruptcy pro- 
ceeding pending against it, and they duly qualified as such, but took 
no other action whatever in the bankruptcy proceedings. 

Shortly after the commencement of such equity suit, the directors 
of several of these corporations passed resolutions declaring their in- 
ability to pay their debts and their willingness to be adjudged bank- 
rupts, and petitions in involuntary bankruptcy proceedings were there- 
upon filed against them. They made no defense; but the Circuit Court 
directed the receivers in the equity suit to contest the adjudications in 
bankruptcy proceedings, open them, and defend. This did not apply to 
the Water Power Company at that time. This was done and trial had, 
and the District Court held that the action of the directors in passing 
the resolutions before mentioned were in violation of the injunction 
granted against them in the Circuit Court in the equity suit, and that, 
being pubfic utility corporations, they were not amenable to the bank- 
ruptcy law, and the court had no jurisdiction, and such bankruptcy pro- 
ceedings were dismissed. Later the said receivers of said Water Pow- 
er Company in the equity suit, in behalf of the corporation, raised the 
same question in the District Court by direction of the Circuit Court, 
and on a hearing and trial it was adjudicated by the bankruptcy court 
that, being a public service or public utility corporation, the Hudson 
River Water Power Company was not subject to the bankruptcy law, 
and that the District Court in bankruptcy had no jurisdiction or power, 
and that court thereupon, March 25, 1911, dismissed the bankruptcy 
proceedings and discharged the receivers. It was after the commence- 
ment of the equity suit and the granting of an injunction against its 
officers therein that the directors of the Hudson River Water Power 
Company held its meeting and adopted a resolution declaring its in- 
ability to pay its debts and its willingness to be adjudged a bankrupt 
and also directing the withdrawal of its answer in the tlien pending 
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bankruptcy proceedings. When the motions were made in the District 
Court for a release of such deposits of bonds and money with special 
trustee, Andrews, the true financial condition of the Water Power 
Company was concealed from the court; but the money and bonds 
were ordered returned without condition. No application was ever 
made to the bankruptcy court to vacate its orders releasing the said 
deposits on the ground of fraud or misrepresentation or concealment 
of facts. The bankruptcy court of course expected that the money 
would be used by that company as it saw fit in the conduct of its 
business. 

The special nlaster has found that the National Contracting Compa- 
ny still holds the personal bond of Ashley and Gay given in pursuance 
of such stipulation, and that there is no proof of the insolvency of 
Ashley. Gay has been adjudicated a bankrupt and discharged from all 
his debts. 

The special master finds, and the evidence shows, that pursuant to the 
order of December 28, 1906, and January 3, 1907, said special trustee, 
Andrews, paid over and delivered to said Water Power Company 
$420,000, face value, of bonds, and $97,037.12 in cash; and that, pur- 
suant to the subsequent order of July 29, 1907, the balance of cash with 
said special trustee (deposited with the Standard Trust Company) was 
paid over to said Water Power Company July 30, 1907, viz., $385,- 
023.62. The special master also finds that the return of these bonds 
and of this cash greatly benefited the Water Power Company and its 
said allied corporations. Out of the $97,037.12 returned January 3, 
1907, the Water Power Company paid $1,063.64 to certain creditors in 
the special master's report named. Out of the said $385,023.62 so re- 
turned July 30, 1907, the Water Power Company paid out as follows : 

July 31, to Hand, Bonney & Jones for legal services $ 9»245 87 

Aug. 1, to R. L. Hand for legal services 20,000 00 

Aug. 2, to E. T. Brackett for legal services 5,000 00 

Oct. 30, Interest on Its bonds, Issued under first mortgage, due 

November 1, 1907 13,000 00 

July 30, 1907, to Standard Trust Company a note of $125,000 for 
money loaned, dated April 29, 1907, and made by Hudson River 
Electric Power (Company and Indorsed by said Gay and said 
Ashley individually 125,000 00 

The money obtained on this note at the time it was discounted was 
used as follows : $48,450 paid to Trust Company of America for in- 
terest due May 1, 1907, on first-mortgage bonds of Water Power Com- 
pany ; $75,000 paid to Morton Trust Company for interest due May 1, 
1907, on first-mortgage bonds of Hudson River Electric Company; 
$100 to Standard Trust Company for legal services connected with the 
loan; and $1,450 to E. H. Gay & Co. on account. 

It will be noted that the note was made by the Electric Power Com- 
pany, and that the proceeds were used in part to pay debts (coupons 
for interest) owing by Hudson River Water Power Company and by 
Hudson River Electric Company. When that note was g^ven, so far 
as appears, it became the debt and obligation of the Hudson River 
Electric Power Company, then the controlling and managing corpora- 
tion, secured by the personal indorsements of Ashley and Gay, The 
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debt was not secured by any Hen on anything, except in the sense that 
the debt of a corporation is a lien or charge on its assets in a general 
way. The proceeds used for the benefit of the Water Power Company, 
$48,450, and of the Electric Company, $75,000, wa? treated as a loan 
to them on account and was charged to them in the accounts as any 
loan would have been or as a pa3rment on account if anything was due 
and owing. There was no security or agreement for security. The Wa- 
ter Power Company and the Electric Company owed the Electric Pow- 
er Company for these sums advanced, if it owed any one. They did not 
owe the Standard Trust Company. It is true, however, that the sums, 
named were used for the benefit of such companies respectively. There 
may have been and probably was an obligation to repay to the Elec- 
tric Power Company when it should pay the note ; but these were debts 
pure and simple. The note and the indebtedness of the Electric Power 
Company created thereby, and the loans to the other corporations and 
the debts created thereby, if any, had no connection with or reference 
to the money then on deposit with the special trustee. When the $385,- 
023.62 was returned to the Water Power Company, it did not put it 
into any specific property or receptacle, but used it to pay the debt of 
another corporation represented byr a note upon which it was not liable 
either as indorser or surety. The money did not release any lien on 
the property of the Water Power Company or of the Electric Compa- 
ny, but passed the same day, July 30, 1907, to the Standard Trust Com- 
pany, and, if it augmented or increased the funds or property of any 
one, it increased that of the Standard Trust Company, who got the 
money. 

If the Water Power Company owed the Electric Power Company 
the $48,450 and it took this way to discharge the debt, and if it so 
appears the Water Power Company paid its own debt in this way, but 
it did not use any of this money to pay a bondholder, either principal 
or interest, or to reduce its bonded indebtedness and thereby release 
or reduce the lien of the mortgage, nor did the Water Power Company 
add anything to its assets. There is no pretense that the money or any 
part of it was used to pay current operating expenses of the Hudson 
River Water Power Company or of any company in this combination. 
Conceding, for argument's sake and for the present, that the National 
Contracting Company had a lien on this money released and turned 
over to the Water Power Company, how does that fact make this $48,- 
450 a lien on the real estate and other personal property of the said 
corporation ahead of the first mortgage, when it appears that no part 
of it went to pay off or reduce bonds, interest, or other liens on the 
property, or to purchase property which went under the lien of the 
mortgage, or into the pockets or for the benefit of the bondholders 
under such first mortgage? There is no evidence that the Trust Com- 
pany^ of America, trustee, or the bondholdiers, had any notice or knowl- 
edge of facts imparting notice, that the money used to pay the note 
held by the Standard Trust Company was subject to any lien in favor 
of the National Contracting Company, or that either the Water Power 
Company or the Electric Company obtained the money with which they 
paid the interest referred to from the Hudson River Electric Power 
190 F.— 51 



Digitized by 



Google 



802 190 FEDBBAL BBPORTBR . . 

Company, or that there was any indebtedness of either company to the 
Standard Trust Company. 

Out of the $385,023.62 paid over as aforesaid by the special trus- 
tee July 29, 1907, there was paid September 28, 1907, to Knickerbocker 
Trust Company to pay interest due October I, 1907, on refunding 
bonds secured by so-called refunding mortgage made by Hudson River 
Power Transmission Company $13,300, and the money was so applied, 
and the same day $12,500 of said money was paid the Mercantile Trust 
Company as trustee, to pay interest due on first-mortgage bonds due 
October 1, 1907, under a first mortgage made by said Transmission 
Company to the Mercantile Trust Company. These payments were 
made direct to said trust companies by the checks of E. H. Gay as 
treasurer of the Hudson River Water Power Company drawn on the 
account to the credit of said Gay as such treasurer with said Standard 
Trust Company. While the National Contracting Company claims 
that both these payments are liens prior to the lien of the refunding 
mortgage, I do not see how under the prayer of the cross-bill it claims 
or can claim that the $12,500 paid as interest due October 1st on the 
first mortgage is a Hen on the property of the said Transmission Com- 
pany. The first mortgage is not in process of foreclosure. These di- 
rect payments of interest are within the same principles of law as the 
payment of $13,000, made October 30th, on the interest then due on 
first mortgage of $2,000,000 on the property of the Water Power Com- 
pany, except that the latter sum was paid by the Water Power Compa- 
ny in satisfaction of interest on a mortgage by it on its own property, 
while, as to the payments of $13,300 and $12,500, the payments were 
made by the Water Power Company in reduction of interest due on 
mortgages on the property of the Transmission Company. 

Out of the $97,037.12 returned to the Water Power Company Jan- 
uary 3, 1907, said Gay as treasurer of that conapany paid January 29, 
1907, to the Knickerbocker Trust Company as trustee the sum of $33,- 
025.98 on account of interest due February 1, 1907, on the $5,000,000 
executed by the Hudson River Electric Power Company. 

On the 30th day of July, 1907, and again February 17, 1908, said 
Hudson River Water Power Company, by Gay, its treasurer, paid the 
interest on the mortgage of $200,000 ($123,500 of bonds actually is- 
sued), $3,087.50 on each date, in all $6,175. 

On the 1st day of February, 1908, the said Water Power Company 
by check of said Gay as treasurer paid the interest that day due on the 
$50,000 first consolidated mortgage bonds of the Madison County Gas 
& Electric Company, out of said $385,023.62. 

The National Contracting Company claims that as it had a lien on 
the money so returned, and it was actually used to pay interest on the 
bonded indebtedness of said corporations and reduced the bonded in- 
debtedness of the said corporations by that much, and so benefited 
their bondholders at its expense, when the money should have been 
.used (if used at all) for the sole benefit of the Hudson River Water 
Power Company against which the claim of the Contracting Company 
existed, that its lien follows the fund and attaches to the property of 
those corporations respectively prior to the lien of the respective 
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mortgages mentioned, to the amoimts stated. There is no evidence 
in the case that the several trust companies, trustees, or bondholders 
had express or implied knowledge of the existence of any such claim 
as is now put forward by the National Contracting Company. The 
National Contracting Company knew the facts in relation to the crea- 
tion, deposit, and release and return of this fund by order of the 
bankruptcy court. It did not appeal from such orders, and it must 
have known the Water Power Company would use the fund, probably 
for the common benefit of these companies, for it knew they were all 
under one control and management and were all being run as one 
company or concern, and also had knowledge of the manner in which 
the funds were collected, commingled, and disbursed. It was also in- 
fonned of the mortgages and generally of the amount of the outstand- 
ing bonds. All this and more had been developed in the bankruptcy 
proceeding. There was no suggestion made at any time that there 
would be any change in the management of the corporations or the 
conduct of their financial affairs. 

Assuming that the National Contracting Company had an equitable 
lien on the fund while with the special trustee, was it one created by 
the act of the court under the stipulation, or was it one created and 
existing independent of the court exercising its powers in the then 
pending proceeding in bankruptcy? And, whether the one or the 
other, in view of the want of knowledge thereof by the trust com- 
panies, trustees, or notice to them or to the bondholders, can it be 
held that the equitable lien followed the fund, as divided up, to the 
respective corporations, and attached itself to the respective proper- 
ties as a lien prior to that of the mortgages mentioned? While I am 
of the opinion that no equitable lien existed in favor of the National 
Contracting Company on this fund or any part of it after its release 
» by the court which created and directed and controlled it, acting with- 
out jurisdiction over the Hudson River Water Power Company and 
its property in point of fact, as to which more hereafter, I am also of 
the opinion that as to the payment of $125,000, made from this money 
to take up and pay the note of the Standard Trust Company given by 
the Hudson River Electric Power Company and indorsed by Ashley 
and Gay, no equitable lien followed and attached to the property of 
the Standard Trust Company which received it, and that clearly no 
equitable lien attached to the property of the Water Power Company 
or that of the Hudson River Electric Company in favor of the Con- 
tracting Company, as they did not receive it to pay interest on the 
bonds or to purchase property which went under, the trust mortgages; 
but the Hudson River Water Power Company received it for its pur- 
poses generally with knowledge of the Contracting Company, and the 
Electric Company and its bondholders never had any of it directly 
or indirectly, and the Trust Company of America and the bondhold- 
ers under that mortgage never had any part of it. Neither the Trust 
Company of America nor the Morton Trust Company nor the bond- 
holders under the trust mortgages held by them received any part of 
that $125,000, and I know of no principle on which their security can 
be impaired for the reason that at a prior time their bondholders had 
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been paid $123,450 interest with borrowed money, money borrowed 
by the Electric Power Company, and which debt was subsequently 
paid with some of the alleged trust money. See Denton v. Davis, 18 
Vesey, 499, a case in point. There was no prior arrangement or un- 
derstanding that this was to be done. In Walker v. Brown, 165 U. 
S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 865, and the authorities there 
referred to, and in Holly v. Missionary Society, 180 U. S- 284, 293, 
294, 21 Sup. Ct. 395, 45 L. Ed. 531, and the cases there cited, and 
Ketchum v. St. Louis, 101 U. S. 306, 316, 25 L. Ed. 999, Pinch v. 
Anthony, 8 Allen (Mass.) 536, and in many other cases and in the 
text-books, the rule is stated in various forms, but always to the same 
effect, that parties by written or even oral agreement may set apart 
a specific fund or property for a specific purpose ot for the payment 
of a specified debt or claim, not yet liquidated, and thereby impress 
that fund or property with a trust for the agreed purpose ; that this 
trust follows the fund and property into which it has been changed or 
converted in tfie hands of the parties themselves for the benefit of 
the one and as against the other so long as it can be identified, and 
follows such fund or property into the hands of volunteers and also 
of third persons, strangers to the original transaction, who received 
same, or incumbrances thereon, with notice of the trust or of facts 
which should have put them on inquiry so that they may be said to 
have had notice. I fail to find any evidence that these trust com- 
panies, trustees, or the bondholders who received the interest had no- 
tice, express or implied, of this trust relation or agreement or of the 
source from which the money was derived. 

Stephens v. Board of Education, 79 N. Y. 183, 35 Am, Rep. 511, 
is an illuminative case, and is cited and approved in Holly v. Mission- 
ary Society, supra. If the Water Power Company had paid a' prior 
lien on its property mortgaged to the Trust Company with this fund, 
or a part of it, thus advancing the security of the bondholders, or with 
it had purchased specific property which passed tmder the lien of the 
trust mortgage, or had purchased property which did not pass under 
the trust mortgage, or had kept the money in bank, or had invested 
it in securities of any kind, assuming that the money was impressed 
with a trust, quite likely an equitable lien would attach to such prop- 
erty prior to the lien of the trust mortgages. But this did not happen. 
Having received the money from the special trustee pursuant to the 
order of the court, the Water Power Company proceeded to disburse 
it in the usual course of business as pursued by these companies, that 
is, using the funds of each and all the corporations for their common 
benefit, and the trust companies received it without notice of any trust 
in the usual course of business and proceeded to disburse it to the 
bondholders in pa>iTient of interest, who received it in the usual 
course of business without notice of any trust or alleged equitable 
lien. Neither the trust companies nor the bondholders were volun- 
teers. Large sums of this money were disbursed by Gay as treasurer 
of the Water Power Company to Mr. Hand and Mr. Brackett in 
payment for legal services. Can the National Contracting Company 
recover it of ttiem ? Other* general creditors were paid from this 
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fund. Can the Contracting Company recover from them? All these 
persons received the money in the usual course of business, and so 
far as appears in good faith. Suppose either of the individuals refer- 
red to had deposited the money in bank or kept it in a safe in their 
own homes, could the Contracting Company have recovered it of them? 
I think not Stephens v. Board of Education, supra, 79 N. Y. 187, 
188, 35 Am, Rep. 511. If the money itself cannot Be followed into 
the hands of the bondholders, and recovered if found in their posses- 
sion, how can this court, in effect, take it from them by making it a 
prior lien on the property mortgaged to secure the payment of their 
bonds ? 

[10] But did any lien or equitable charge, such as the law recog- 
nizes and will enforce, attach to this money and follow it into the 
hands of the Hudson River Water Power Company? The National 
Contracting Company with a judgment on its claim, subsequently re- 
versed, instituted the bankruptcy proceedings. In fact, the bankruptcy 
court was without jurisdiction, as the Water Power Company was 
not subject to be adjudicated; the law having no application to it. 
Of course it was proper for the court to entertain the petition and 
ascertain the facts and then dismiss for want of jurisdiction to make 
an adjudication. 

Prior to a determination of that question, the bankruptcy court 
took possession of the property (nearly all of it) of the alleged bank- 
rupt, and the corporation, denying jurisdiction, asked the court to 
release and turn back its property to it. One of the petitioning cred- 
itors, the National Contracting Company, insisted on conditions, and 
the court imposed conditions, viz., that security for the claim of that 
creditor should be given, and it was given in the way described. The 
court in fact had no jurisdiction to impose such a condition. The 
Water Power Company, so far as the District Court in bankruptcy 
was concerned, had a perfect right to the full possession and control 
of its property without any condition whatever. By legal compulsion, 
wrongfully exercised, the Water Power Company, as a condition of 
obtaining its own from an officer of the court, was compelled to make 
the deposit and did make it. If, when the proceeding was dismissed 
for want of jurisdiction over the Hudson River Water Power Com- 
pany and its property, the money and the bonds had been in the hands 
of Mr. Andrews as special trustee, constituted such by the order of 
the court, it would have been its duty to direct its release and return 
to the Hudson River Water Power Company, and it would have been 
the duty of such special trustee to obey the order and restore the 
property. The court, so far as it was concerned, was bound to order 
restoration and place the parties in the same condition as when the 
bankruptcy proceedings were instituted, except as to certain matters 
of payment, etc., not necessary to detail. The court could not dismiss 
the bankruptcy proceedings for want of jurisdiction in the first in- 
stance and retain any control over the property of the alleged bank- 
rupt. 

But it is said that this stipulation or agreement was a contract and 
agreement between the Hudson River Water Power Company and 
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the National Contracting Company, voluntarily made, one independ- 
ent of the court or its action or compulsion, by which the corporation 
pledged this money and these bonds to the payment of the claim of 
the Contracting Company in any event, when and if established, and 
whether the court had jurisdiction or not, whether the proceedings 
were retained or dismissed. If this is so, the District Court had no 
power to direct the release and return of this money by the special 
trustee, and he was a wrongdoer in obeying the order. This was not 
the construction put on that stipulation by the court or by the parties. 
The order of the court was sought and obtained and the stipulation 
was attached and made a part of it. The court later exercised juris- 
diction over the deposit and the trustee as its officer, not recognizing 
him as a mere agent of the National Contracting Company and the 
Water Power Company, no claim being made that such was the rela- 
tion, and directed the restoration of the money, and it was restored 
pursuant to the order of the court notwithstanding the opposition of 
the National Contracting Company. The orders were not appealed 
from and no motion made to vacate as having been made without 
jurisdiction. In fact, the Contracting Company recognized ^his de- 
posit as a proceeding in court by authority of the court and one over 
which the court had full control. It acquiesced in the construction 
put on the transaction and cannot say that Mr. Andrews violated a 
duty to the National Contracting Company to hold this money as 
agent or depositary for the satisfaction of the claim of that company 
when finally adjudicated. It was a part of the deposit agreement 
that the fund was to be placed by the special trustee with the Stand- 
ard Trust Company, and this was done, and it had full knowledge of 
the stipulation and order, a copy of which was placed with it. When 
the orders of the court were made releasing the fund, it paid same 
over to the Water Power Company and disbursed it on the checks of 
its treasurer relying on the order of the court and without protest 
from the National Contracting Company or notice that it had or 
claimed any equitable lien thereon. Again, the stipulation was signed 
by the Hudson River Water Power Company and Ashley and Gay 
only. The Contracting Company signed nothing, gave up nothing to 
which it had any right, and forebore no right. 

But it is said that the release of the money by the bankruptcy court 
was procured by concealment and fraud practiced upon it The spe- 
cial master in effect so finds. If that court had been fully advised 
of the facts, the true condition of the Water Power Company, and 
especially of all the allied cotnpanies, quite likely it would not have 
made the orders at that time; but they were made and no motion 
has been made in the bankruptcy court to vacate or set them aside 
for fraud. But again, of what moment was that fraud, except in 
point of time, as the bankruptcy proceedings were subsequently dis- 
missed for want of jurisdiction of the Water Power Company and 
its property, and that dismissal ended all power of the court in the 
premises over the deposit except to release it had it then remained 
with the specal trustee. Suppose it had been with the said trustee 
March 28, 1911, when the proceedings were finally dismissed, could 
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Mr, Andrews have retained it for the benefit of the National Con- 
tracting Company on the theory he was a mere depositary agreed 
upon by the Water Power Company and the National Contracting 
Company and that the action of the bankruptcy court was immaterial 
and did not affect or terminate his powers and duties? I think not. 
I am of opinion that the stipulation, order, and deposit were based 
on and wholly supported by the proposition or supposition that the 
bankruptcy proceedings were valid and would be sustained although 
they might not be carried to a final termination in due course, and 
that when the proceeding fell the stipulation fell with it, and that 
the deposit reverted to the Water Power Company in the same con- 
dition as if the proceeding had not been instituted or the deposit 
made. I think it uncertain that the deposit made ever actually be- 
longed to the Hudson River Water Power Company alone; but this 
will not be discussed. Clearly there is no proof that there was any 
diversion or misapplication of current earnings \)r of any lien grow- 
ing out of the nonpayment of current operating expenses from cur- 
rent earnings. The claim of the National Contracting Company is 
not for an operating expense in any sense in whole or in part, and 
the money borrowed on notes, or a note to obtain money to pay in- 
terest, is not a claim for an operating expense. 1 have examined all 
the cases on this subject to which my attention has been called and 
fail to find anything which sustains the position of the National Con- 
tracting Company. It is of course true that creditors with unpaid 
claims incurred for operating expenses and who have the right to rely 
on the application of current earnings to their payment may have a 
lien on the property of the corporation ahead of the lien of a prior 
trust mortgage to secure the payment of bonds, if such current earn- 
ings applicable (so-called six months rule) have been diverted to pay 
the interest on such bonds. 

In 111. Trust & Savings Bank v. Doud, 105 Fed. 123, 148, 44 C. C. 
A. 389, 414, 52 L. R. A. 481, after a comprehensive and careful review 
of the .cases, the Circuit Court of Appeals, Eighth Circuit, said : 

"The class of claims which may be awarded a preference In payment over 
the prior mortgage debt in equity is limited to claims for current expenses 
incurred in the ordinary course of the operation of the mortgaged property 
within a limited time before the appointment of a receiver. It does not In- 
clude claims for money loaned, or for material or labor furnished to make 
necessary beneficial and permanent additions or improvements to the mort- 
gaged property. The broad language of the dicta in Fosdick v. Schall, that 
'necessary operating and managing expenses, proper equipment, and useful 
improvements' are to be deducted from the current Income before the net In- 
come out of which the mortgage debt is to be paid arises, has been disap- 
proved and modified, and the class of claims entitled to equitable preference 
has been limited, by the later decisions of the Supreme Court" (citing cases) 
**to claims incurred for the current expenses at thie operation of the mort- 
gaged properly in the ordinary course of business of the mortgagor. The 
test of the preferential equity of a claim is Its consideration. If its consid- 
eration was a current expense of the operation of the mortgaged property, 
which Inured to its benefit, and which was incurred In the ordinary course of 
its business, within a limited time anterior to the appointment of the re- 
ceiver, the claim may be preferred." 
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The foregoing, I think, applies to and covers every disposition of 
this fund paid over to the Water Power Company by Mr. Andrews as 
special trustee. There is evidence of the payment of other notes, one 
or two, given at prior dates, for money borrowed and which was used 
to pay interest ; but I do not regard it essential to detail the circum- 
stances, as I have already covered the subject This is true as to oth- 
er payments made from this fund. My conclusion is that the National 
Contracting Company has failed to establish an equitable lien on the 
property of either of these corporations superior to the lien of the 
trust mortg?iges and the rights of the bondholders thereunder. The 
trust companies, as trustees, and their bondholders, respectively, were 
innocent parties in the receipt of these moneys. If the National Con- 
tracting Company had a lien in the first instance, while the deposit 
remained, it allowed it to lapse and may be said to have abandoned 
it, as it gave no notice to the special trustee, to the Trust Company 
with which it was tlpen deposited, or to the trust companies holding 
the trust mortgages, and made no such claim even to the Water Power 
Company. If the Contracting Company was induced to this course by 
the fraud, concealment, or wrong of the Water Power Company or its 
officers, the mortgage bondholders, innocent of any wrong, cannot be 
made to suffer. Th\;5 would be visiting the consequences of that wrong 
on innocent parties, who were not in a position to protect themselves, 
for the sake of protecting the National Contracting Company, which, 
if its theory is correct, had power to protect itself. I think the case 
is covered by what was said in Holly v. Missionary Society, 180 U. S. 
284, 294, 21 Sup, Ct. 395, 398 (45 h. Ed. 531), vir.: 

"Let it be conceded that he was not. in the circumstances, estopped from 
foHowing his money into the hands of the Missionary Society, by having en- 
tered an attachment against Thompson for a frandulent conversion of his 
money. Let it also be conceded that, by tmsting his money with Thompson, 
who had theretofore been his attorney, and whose standing in the community 
was good, he was not guilty of conduct so reckless and negligent as to, of 
Itself, deprive him of a remedy. Yet his case faUs in the essential particular 
that he lias not shown that the Bfissionary Society, in receiving from Thomp- 
son, executor, the money due from the estate of Rev. Dr. Saul, and in apply- 
ing it in accordance with the appointments in the wiU, acted with any notice 
or knowledge, actual or imputable, that Thompson was misapplying funds 
intrusted to him hj a third person with whom the society had no relations 
whatever. As against the Missionary Society, Holly, in the circumstances 
disclosed, lias no equities; and, even if it could be said that the equities 
were equal, a court of equity will not transfer a loss that has already fallen 
upon one innocent party to another party equally innocent*' 

Also by State Bank v. United States, 114 U. S. 401, 5 Sup. Ct 888, 
29 L. Ed. 149. 

Aside from the particular form of the decree and allowances and 
their amount, on which last question the parties in interest have agreed, 
there is but one other question, or rather three questions requiring 
consideration. 

Title to Certain Lands. 
[11] This controversy is wholly between the Hudson River Water 
Power Company and the Hudson River Electric Company, and con^ 
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scquently between their respective trustees, Trust Company of Ameri- 
ca and Morton Trust Company, as trustees. 

As already stated, the offices of these two corporations were in the 
same rooms in the same building in the city of Glens Falls, N. Y. The 
officers, practically, were the same. They used a safe in common to 
which both had free access. 

After the granting of the orders herein permitting foreclosure and 
the filing of the cross-bills, the attorney for the Morton Trust Compa- 
ny, in.examining papers iA the said safe used in common, found therein 
a duly executed deed or conveyance from the Hudson River Electric 
Company to the Hudson River Water Power Company, dated October 
8, 1901, and acknowledged October 9, 1901, never recorded, and which 
conveys certain rights of way, pole lines, and equipment thereon so far 
as then constructed. Consideration expressed, $150,000, and Mr. Seay, 
comptroller of the companies, testifies that the Water Power Company 
gave credit to the Electric Company for that sum, and that it is in- 
cluded in Receivers' Exhibit R-1. The next day, or October 9, 1901, 
the Hudson River Water Power Company by reference to this deed as 
a description, viz., dated October 8, 1901, and recorded October ^ , 

1901, Liber , page , mortgaged this property, by a sup- 
plemental mortgage, to the Trust Company of America, and that mort- 
gage was duly recerded in Saratoga County, N. Y., October 14, 1901. 
The $3,000,000 mortgage of the Hudson River Electric Company to 
the Morton Trust Company as trustee was dated December 18, 1901, 
and acknowledged December 24 and 26, 1901, and recorded December 
27, 1901. There is no proof of the actual manual delivery of this 
deed. 'Delivery, if proved, is to be inferred from the making of the 
deed, the credit given by the Water Power Company to the Electric 
Company, and the mortgaging of the said property by reference to the 
deed from the Electric Company to the Water Power Company. 
There is no evidence as to actual change of possession, or that the 
Morton Trust Company when it took its mortgage knew of the deed 
to the Water Power Company. The mortgage to said Morton Trust 
Company did not specifically describe this property, but in general 
terms covered all the property, real and personal, of the said Hudson 
River Electric Company. During all this time the Hudson River Elec- 
tric Company, had the record title. The Morton Trust Company in 
examining title had no occasion to examine the mortgage from the 
Water Power Company to the Trust Company of America, as there 
was nothing to inform or suggest to it that the property had been 
deeded to the Water Power Company. The deed from the Electric 
Company to the Water Power Company was executed by Peddrick, 
president, and attested by E. J. West, secretary. The said mortgage by 
the said Electric Company to the Morton Trust Company was executed 
and attested by the same persons. So far as appears, they gave no 
notice or information as to the deed of the Morton Trust Company. 
The general description contained in the mortgage by the Electric 
Company to the Morton Trust Company was all-sufficient, as it had 
the record and the legal title and was in possession. Boynton v. Hag- 
gart, 120 Fed. 819, 57 C. C- A. 301. Under Page v. Waring, 76 N. Y. 
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463, as the parties in controversy claim from a common source, and 
the mortgage to the Morton Trust Company was actually recorded in 
December, 1901, and the deed to the Water Power Company was nev- 
er recorded, and the Trust Company had no notice or knowledge of the 
unrecorded deed, and there was no change of possession, the mortgage 
of the Morton Trust Company must prevail over that of the Trust 
Company of America, which, although prior in date of record, was 
from the Water Power Company, and not from the Hudson River 
Electric Company, the one in possession and owner of the record title. 

Second Deed. 

November 5, 1901, the Hudson River Electric Company, the record 
owner in possession, by deed dated that day, conveyed certain rights of 
way and pole lines, etc., thereon to the Hudson River Water Power 
Company. This deed was not recorded until October 24, 1902. No- 
vember 5, 1901, the Water Power Company mortgaged such property 
by a supplemental mortgage to the Trust Company of America pursu- 
ant to a prior agreement to execute supplemental mortgages whenev- 
er it acquired additional lands, etc. This supplemental mortgage was 
recorded November 7, 1901. 

December 18, 1901, and nearly a year before the deed to the Wa- 
ter Power Company was recorded, the Electric Company executed its 
$3,000,000 mortgage to the Morton Trust Company, as heretofore stat- 
ed, to secure the payment of $3,000,000 of bonds. This mortgage was 
duly recorded December 27 and December 28, 1901, about 10 months 
before the deed to the Hudson River Water Power Company was re- 
corded. There is no evidence of a change of possession prior to the 
time the Morton Trust Company as trustee took and recorded its mort- 
gage or of notice to it of the said deed. In short, the Morton Trust 
Company took and recorded its mortgage months prior to the record 
of the deed to the Water Power Company without notice of such deed 
express or implied. It had no occasion to examine mortgages given by 
the Hudson River Water Power Company to any one, as there was no 
deed of record to the said company from the Electric Company. 

Under the recording acts and the decisions referred to, it seems clear 
that the lien of the Morton Trust Company is superior to that of the 
Trust Company of America. 

Third Deed. 

The $3,000,000 mortgage of the Electric Company to the Morton 
Trust Company, dated December 18, 1901, was recorded December 27 
and 28, 1901, and covered all its property not excepted therefrom. 

There was found in the safe used in common by the Electric Com- 
pany and the Water Power Company an executed deed dated Sep- 
tember 23, 1902, from the Hudson Rivef Electric Company to the 
Hudson River Water Power Company. This deed Has never been 
recorded, and there is no evidence that it was ever actually delivered. 
This deed covers certain pole lines or rights and pole lines thereon. 
A portion of the property described in this deed — the pole line and 
rights from Ballston Spa to Schenectady — was expressly excepted 
from the said mortgage of the Electric Company to the Morton Trust 
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Company. This portion of the pole lines and rights cannot be 
claimed by the Morton Trust Company; but it is clear that under 
the recording acts and the decisions the balance of such property 
is covered by the lien of tfie mortgage to said Morton Trust Com- 
pany. The same day that this unrecorded deed was dated, the Hud- 
son River Water Power Company mortgaged same to the Trust 
Company of America as trustee, by a supplemental mortgage. This 
mortgage was amongst the papers; of the said Trust Company, but 
unrecorded, and the acceptance of the trust thereby declared was not 
signed by said Trust Company. 

This tends to show an incomplete transaction, and in view of the 
facts that the deed was not recorded, that delivery is not proved, and 
that the Trust Company of America did not acknowledge its accept- 
ance of the trust or record the mortgage, I am of the opinion the proof 
fails to show title to the pole line and rights from Ballston Spa to 
Schenectady in the Hudson River Water Power Company. 

Allowances. 

As agreed by the parties and all interested in open court, the allow- 
ance? to the receivers are fixed at $16,000 per annum each in addition 
to: expenses as presented and filed, with $19,000 per annum to Abram 
J. Rose, and $16,000 per annum to Geo. B. Curtiss, their attorneys, in 
addition to their expenses as shown by accounts filed, all of which, in 
view, of the value of the properties, their condition when received by 
the court and now, the reduction of expenses in managing them, the in- 
crease in business and net receipts, and the intricate and important 
questions settled and 'disposed of with great labor and intelligence, the 
court regards as reasonable and proper; such compensation to com- 
mence October 31, 1908, and terminate with the delivery of the deeds 
on a sale' of such properties. 

The Decree. 

The consolidated decree should provide for a sale of the Madison 
county property and any other property at the place prescribed by stat- 
ute, as well as at the place of sale of the main properties the sale of 
the first-mentioned property to follow that of .the others, and also an 
express provision reserving the right in the court to order a sale of the 
Madison county property and the Saratoga: Gas, Electric Light & Pow- 
er Company property separately and at such time as it shall fix in 
case of unreasonable or undue delay in executing the consolidated de- 
cree. The court has no reason to anticipate any such delay; but, as 
this is the ground urged against consolidation, I think the provision 
should go in the decree, which as I consider will be but declaratory of 
the power residing in the court whether; expressly reserved or not. 

There will be orders and decrees accordingly. 
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(Circuit Court, N. D. New York. September 16, 1911.) 

L JuDosB (i 90*) — ^Fbderal District Judgb—Powebs Ukdkb AssiomisifT to 
Hold Coubt in Anotdeb District. 

A federal district Judge, assigned by order of a circuit Judge to hold 
Circuit and District Courts in a district other than his own, because of 
the contemplated absence of the district Judge of the district to which 
such assignment is made, Is not thereby empowered to make and sign 
orders In a case pending in such other district when absent therefrom 
and in his own district, and especially when the resident Judge of such 
other district, who presided at the hearing of the cause, is witliin his 
district. 
[Ed. Note. — For other cases, see Judges, Dec. Dig. { 30.*] 

2. appeai. and Ebbob (5 470*) — Supersedeas— Authority to Approve Bond. 

Under the provisions of Rev. St { 1000 (U. S. Comp. St 1901, p. 712). 
that "every Judge signing a citation * « •^ shall take good and suf- 
ficient security • • • where the writ is a supersedeas," etc., where 
the presiding judge of a Circuit Court of Appeals allowed an appeal from 
a Circuit Court, signed the citation, and fixed the amount of the security 
to be given to operate as a supersedeas, the bond to be approved by **thls 
court'' in order to become effective as a supersedeas the bond must be 
approved by such Judge, and neither the Judge nor clerk of the court 
from which the appeal was taken has power to give such approval. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec. Dig. i 470.*) 

In Equity. Suit by Eben H. Gay and Joseph W. Jackson a^inst 
the Hudson River Electric Power Company, the Hudson River Water 
Power Company, and others. On application for order confirming 
sale. Order granted. 

See, also, 190 Fed. 773. 

Application on order to show cause for an order confirming the sale 
of the properties of six of the defendant corporations made pursuant 
to a consolidated decree of foreclosure directed by this court in fore- 
closures allowed by this court. 

Davies, Stone & Auerbach (Charles E. Hotchkiss, of counsel), for 
Knickerbocker Trust Company, and Winthrop & Stimson (Franklin 
H. Mills, of counsel), for Guaranty Trust Company of New York, 
and John G. Boston, for Trust Company of America, for the motion. 

L. Laflin Kellogg (Alfred C. Pette, of counsel), for National Con- 
tracting Company, opposed. 

RAY, District Jud^e. On or about November 1, 1908, this court in 
the above-entitled action appointed George W. Dunn, Milton De Lano, 
and Charles W. Andrews, receivers of the properties of the eight de- 
fendant corporations, same being then under one management and con- 
trol, with directions to keep the properties, accounts, etc., of such cor- 
porations separate so far as possible. The said receivers qualified and 
have been in the possession, control, and management of such corpo- 
rate properties since. On application to the court, permission was 
granted to foreclose certain mortgages on such properties ; it appear- 
ing that such a course was absolutely necessary to protect and pre- 

•P«>r other casei see same topic ft 8 mTiatXB in Deo. ft Am. Digs. 1907 to d&tOb ft Rep'r ladezes 
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serve the rights of the parties. It has always been evident that to keep 
the properties together and sell them at one time would realize more 
money and be more beneficial to the bondholders and general credi- 
tors, as well as the general public interested in having the business of 
these corporations kept alive and continued. For good and sufficient 
reasons, no foreclosure as to the defendant Ballston Spa Light & Power 
Company was permitted, and under a decision of the Circuit Court of 
Appeals the trustee for the bondholders of the Empire State Power 
Company was permitted to foreclose by advertisement — strict foreclo- 
sure — ^under a clause in the trust mortgage. The sale of that proper- 
ty has not been had. All are what are loiown as public service, or utili- 
ties, corporations. 

The properties referred to, aside from those of the Empire State 
Power Company and the Ballston Spa Light & Power Company, were 
sold August 29 and August 31, 1911, on four weeks legal notice and 
other notice directed by the decree deemed proper for the purpose of 
giving wide notice. They brought about $7,500,000, and, subject to 
certain prior liens, the purchase price was equivalent to a sale for about 
$8,500,000. No question is raised as to the adequacy of the price paid 
or as to the sale having been fairly conducted. The contention is that 
the court, by its special master appointed for the purpose of executing 
the consolidated decree of sale, was without power to make the sale on 
the days named, the sal^ having been in legal effect stayed by an ap- 
peal^ from the consolidated decree taken by the National Contracting 
Company, defendant, duly allowed, and on the taking of which appeal 
it is claimed a supersedeas was duly granted, not only by order, but by 
the fixing by order of the amount of the bond to be given to 9perate 
under the statute as a supersedeas on the appeal, and which orders, it 
is claimed, were fully executed and complied with by the said at)pellant 
before any modification or vacation thereof, and that therefore the ap- 
peal was perfected, the supersedeas operative, the cause and jurisdic- 
tion over it transferred to the Circuit Court of Appeals, and that no 
circuit judge could thereafter in any way limit, modify, or vacate the 
order of supersedeas above referred to or the order fixing the bond to 
be given and operate as a supersedeas. It is also insisted that the 
right to a supersedeas is statutory, and that all the court or judge al- 
lowing the appeal has to do is to fix the amount of the supersedeas 
bond by order, and that when such bond is given pursuant thereto the 
supersedeas is operative and cannot be limited or vacated >by the Cir- 
cuit Court or a judge thereof, as supersedeas on giving the bond, once 
fixed, is a matter of statutory right 

The National Contracting Company, one of the defendants, is a 
judgment creditor to the amount of $326,387.55 by virtue of a judg- 
ment obtained and duly entered against the Hudson River Water Pow- 
er Company on or about December 23, 1909. The National Contract- 
ing Company defended against the validity of two of the mortgages 
foreclosed given by the Hudson River Water Power Company aggre- 
gating some $8,000,000, but did not attach the first mortgage of soTMe 
$2,000,000. If its appeal shall.be sustained and the said mortgages, 
too, held invalid, there can be no question that its judgment is good 
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in part, at least, and to a large amount. The questions involved are 
substantial, and the defense presents questions of law on which judges 
may well differ. 

The National Contracting Company also claims an equitable lien on 
the properties so sold for the satisfaction of its judgment based on 
grounds and facts not necessary to recite. Nothing should be done 
by this court or a judge thereof which will operate to place the prop- 
erty of the Hudson River Water Power Company (or of any of the 
other companies) or its proceeds beyond the reach of the National 
Contracting Company to the extent of its priority, if its appeal ia 
sustained. 

The facts upon which the National Contracting Company bases its 
opposition to the confirmation , of the said sale are as follows: The 
Honorable E. Henry Lacombe is the senior circuit judge of the Sec- 
ond circuit and the presiding judge of the Circuit Court of Appeals, 
Second Circuit. The decree of sale in the consolidated foreclosure was 
granted by Judge Ray, district judge of the Northern district of New 
York, and acting circuit judge in said district, on the 13th day of July, 
1911, and same was entered July 14, 1911. August 19, 1911, the Na- 
tional Contracting Company, ex parte, presented to Judge Lacombe at 
chambers in the Southern district a petition praying that it alone be 
allowed to appeal from the decree and that its appeal be allowed, also 
assignments of errors, and asked that the judge direct the appeal to 
stand as a supersedeas on giving the required bond to be fixed by the 
judge, and that the judge fix a supersedeas bond accordingly. The pe- 
tition set forth that the other parties defendant had been requested to 
join in the appeal but had failed and refused so to do, and also that 
the properties directed to be sold were in the hands of receivers jduly 
appointed by, the court and being operated by them for the benefit of 
the mortgagees or mortgage bondholders. Judge Lacombe allowed the 
appeal and signed the citation returnable September 16, 1911, and 
made and signed an order fixing the bond to be given at the sum of 
$5,000, conditioned to pay all damages and costs if the said appellant 
should fail to make its appeal good, etc., and ordered that on giving 
such bond to be approved by "this court" the decree stand superseded 
pending the appeal. 

No bond in accordance with the order and direction of the judge was 
presented to or approved by Judge Lacombe, nor has it been. The pe- 
tition, assignment of errors, and allowance of the appeal and said or- 
der were duly filed in the office of the clerk of the Circuit Court of the 
Northern District of New York. The citation was duly served. On 
the 22d day of August, 1911, the said appellant, National Contracting 
Company, presented to the clerk of the said Circuit Court of the North- 
ern District of New York a bond executed pursuant to said order of 
Judge Lacombe in the simi of $5,000, executed by said National Con- 
tracting Company as principal and by the United States Fidelity & 
Guaranty Company as surety, conditioned to pay "all damages and 
costs," etc., if the National Contracting Company should fail to make 
its appeal good. This bond was dply approved by the clerk of the 
court and filed. The next day, August 23, 1911, the question of tlu* 
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power of th^ clerk to approve the bond having been raisfed, the clerk 
(deputy in the absence of the clerk himself) of the Circuit Court, 
Northern District of New York, presented the said bond to Judge Ray, 
district judge of the Northern district of New York and acting cir- 
cuit judge in said Northern district, for approval. Judge Ray declined 
to approve said bond on the ground that, Judge Lacombe having al- 
lowed the appeal, granted the supersedeas, fixed the amount of the su- 
persedeas bond, and signed the citation, the bond should, under the 
statute and decision, be approved by him (Judge Lacombe). In June, 
1906, Judge Ray and Judge Geo. C. Holt, one of the district judges of 
the Southern district of New York, exchanged, and Judge Holt was 
to hold the June term in the Nor-thern district, and Judge Ray was to 
hold the June term in the Southern district, and Judge William J. Wal- 
lace, then presiding judge of the Circuit Court of Appeals, Second 
Circuit, and the then senior circuit judge of the Second circuit, made 
an order duly entered and filed as follows : 

**I, Wniiam J. WaUace, Circuit Judge of the United States Circuit Court 
for the Second Circuit, hereby certify that it having been certified to me by 
the clerk of the United States Circuit and District Courts for the Northern 
District of New York, under the seals of the said courts, that from the ac- 
cumulation of Judicial business in the said courts and the contemplated ab- 
sence from the district, of the district Judge for that district, the public in- 
terest requires the services of a Judge from another district to hold the said 
courts: 

"Now, In pursuance of the authority conferred upon me by law, I hereby 
designate and appoint the Honorable George C. Holt, District Judge of the 
United States for the Southern District of New York, to hold the said Cir- 
cuit and District Courts for the Northern District of New York, in the place 
of the district Judge of the said Northern District of New York ; and to have 
and exercise all the powers conferred upon him by virtue of this appointment 
from this date until this order Is revoked. 

*'In witness whereof, 1 have hereunto subscribed this certificate this 8th 
day of June, A. D., 1906. Wm. J. Wallace, Circuit Judge." 

This order has never been revoked. On the 24th day of August, 
1911, the said bond of $5,000 was presented to Judge Holt in the 
Southern district of New York for approval, and he approved same. 
Judge Ray was then in the Northern district and acting as district 
judge and as circuit judge in said district, and Judge Holt was not in 
the Northern district or holding court therein. His only power to act 
was conferred by said order, and the question is raised that as Judge 
Holt was not within the Northern district of New York on the 24th 
day of August, or holding court therein, but in the Southern district, 
and Judge Ray was present in the Northern district. Judge Holt had 
no power or authority to act as circuit judge in said Northern district 
at the time, and that the statute, in any event, requires the bond to be 
approved by the judge who allows the appeal and who signs the cita- 
tion, and that therefore Judge Holt had no power or authority to ap- 
prove said bond, and that the approval by him was and is a nullity. 
The appellant contends that, even if this is true, the bond may be ap- 
proved within 60 days from the entry of the decree, and that it is the 
duty of Judge Riy, even now, to approve such bond. August 23d, the 
solicitors for the trust companies, trustees, holding the mortgages fore- 
closed, went before Judge Lacombe and applied ex parte for a vaca- 
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tion, or in the alternative a modification of the order fixing the bond 
and granting supersedeas, and that judge fixed August 25, 1911, at his 
chambers in New York City as a time and place for hearing all the 
parties. On the 25th day of August the parties went before Judge La- 
combe at his chambers in New York City and were fully heard, and 
thereupon Judge Lacombe made and August 28, 1911, signed an order 
which was duly entered striking from his first order the provision as to 
a supersedeas bond and amending such order and inserting the fol- 
lowing: 

"Ordered, that upon the appeUant filing the usual bond upon appeal, as 
security for costs, In the sum of $1,000, duly approved as to form and sufD- 
oiency, within ten days from the date thereof, the appeal of the National 
Contracting Company from the final decree of this court made and entered 
on or about July 13, 1911, be and it hereby is, allowed. Further ordered, that 
the appellant may apply in the Northern district to the Judge holding circuit 
therein for an amendment of the decree directing that from the proceeds of 
the sale a sum sufficient to meet the appellants claim be reserved until its 
appeal is heard and decided. And It is further ordered, that the bond on > 
appeal herein, dated August 21, 1911, and filed in. the office of the clerk of 
the United States Circuit Court, for the Northern District of New York, on 
August 22, 1911, be, and the same hereby is, stricken from the files of said 
court and the said clerk is hereby directed to deliver said bond to said ap- 
pellant, National Contracting Cbmpany, or its attorneys." 

The National Contracting Company appeared at the sale and pre- 
sented and read a written protest against the sale, alleging substan- 
tially all the facts and grounds stated, and asserting that the sale was 
in fact stayed by the taking of the appeal, the allowance thereof, the 
presentation of the assignment of errors, the fixing and execution and 
filing of the bond, and the approval thereof as stated, etc., and that 
the special master had no power or right to proceed. The special 
master overruled the protest and objections and proceeded with such 
sale. He has made and filed his report, and the National Contract- 
ing Company has filed exceptions thereto which were presented to 
and before the court on the hearing of the order to show cause why 
such sale should not be confirmed. The National Contracting Com- 
pany is the only party in interest objecting to such confirmation. 

Judge Lacombe is a circuit judge of great learning and ability and 
long experience, of undoubted integrity, and for many years has been 
a memter of the Circuit Court of Appeals and for some years its pre- 
siding judge. He is famed for his careful and painstaking examma- 
tion of all questions presented to him, his clear conception of the law, 
and fearlessness in the performance of his duties. It would be un- 
seemly and impertinent for a district judge acting as circuit judge to 
disregard and in effect overrule the order of Judge Lacombe vacat- 
ing the supersedeas and striking the bond from the files and hold it 
null and void, unless so clearly and unquestionably wrong because 
made without power, or in violation of some express statute or clear 
decision of the Supreme Court of the United States, as to show that 
Judge Lacombe called upon to decide hastily in the matter acted in- 
advertently, or overlooked such statute or decision, in which case he 
would, of course, expect the judge before whom the motion to con- 
firm the sale came to disregard the void and inefifectual order granted 
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by him. In view of the interests involved, I have given the matter 
close attention and careful examination, and if satisfied that the order 
of Judge Lacombe vacating the supersedeas and striking the bond 
from the files of the court was void, or ineffectual, one he had no 
power to make, and that an appeal and a supersedeas under the stat- 
ute had been perfected by a proper and legal approval of the bond be- 
fore such action, and that the cause had been actually transferred to 
the Circuit Court of Appends before Judge Lacombe amended his or- 
der as stated, I should unhesitatingly refuse to confirm the sale. 
However, I' am not so satisfied. I think the order of Judge Lacombe, 
first granted, and fixing the amount of the bond and directing that it 
be approved by "this court," meant that it was to be approved by him. 
If Judge Lacombe, who signed the citation, had approved the bond, 
and all the papers had been filed before he made his last order, it may 
be that the cause would thereupon have been in the Circuit Court of 
Appeals, and that a circuit judge, even Judge Lacombe, acting alone 
would have been without power to make any such order in the cause. 

[1] I have never understood that a district judge of one district, 
duly assigned and empowered by order of a circuit j^dge to hold dis- 
trict and circuit courts in another district of the circuit because of 
and in contemplation of the absence of the district judge residing and 
holding such courts in such other district, may act as such circuit 
judge of and in such other district when not in the district to which 
so assigned and in which empowered to act by such order, but when 
in his own district, that of his residence and for which appointed, es- 
pecially when the resident judge of such other district is therein and 
acting, and especially in a cause with which such district judge has 
had nothing to do. The fact that Judge Holt was sitting as a circuit 
judge in the Southern district of New York, his own district, gave 
him no power to act as circuit judge in and for the Northern district. 

[2] But, even if this is wrong, I am of the opinion that the super- 
sedeas bond, to be effectual and operate as such, must be approved by 
the judge who allows the appeal and signs the citation — in this case 
Judge Lacombe. The statute so reads, and the Supreme Court has 
so held. If not approved by him or a defective bond is filed, a judge 
of the appellate court probably may approve or take such action as 
will cure the defect. 

Section 1000 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 712) reads as follows: 

"Every Justice or Judge signing a citation or any writ of error, shall, ex- 
cept in cases brought up by the United States or by direction of any depart- 
ment of the government, take good and suflEicient security that the plaintiff 
in error or the appellant shall prosecute his writ or appeal to effect, and, if 
he fail to make his plea good, shall answer all damages and costs, where the 
writ is a supersedeas and stays execution, or all costs only where it is not 
a supersedeas as aforesaid." 

Section 1007 (U. S. Comp. St. 1901, p. 714) reads as follows: 

"In any case where a writ of error may be a supersedeas, the defendant 
may obtain such supersedeas by serylng the writ of error, by lodging a copy 
thereof f6r the adverse party in the clerk's office where the record remains, 
within sixty days, Sundays exduaiye,* after the rendering of the judgment 

IPOF.— 62 
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complained of, and giving the security required by law <m the Issuing of the 
citation. But if he desires to stay process on the Judgment, he may, having 
served his writ of error as aforesaid, give the security requlrM by law with- 
in sixty days after the rendition of such Judgment, or afterward with the 
permission of a Justice or Judge of the appellate court And in such cases 
where a writ of error may be a supersedeas, executions shall not issue until 
the expiration of ten days." 

Section 1012 (U. S. Comp. St. 1901, p. 716) reads as follows: 

"Appeals from the Circuit Courts and District Courts acting as Circuit 
Courts, and from District Courts in prize causes, shall toe subject to the same 
rules, regulations, and restrictions as are or may be prescribed in law in 
cases of writs of error." 

In Haskins v. St. Louis & S. E. R. Co. et al., 109 U. S. 106, 107, 3 
Sup. Ct. 72 (27 L. Ed. 873), the court said : 

'•Section 1000 of the Revised Statutes requires the Justice or Judge signing 
the citation to take the security. This power cannot be delegated to the 
clerk or to a commissioner. O'ReUIey v. Edrlngton, 96 U. S. 724, 726 [24 L. 
Ed. 659]." 

See, also, opinion in the case cited. 

In Kitchen v. Randolph, 93 U. S. 86, at page 89 (23 L. Ed. 810), 
the court goes into the question of supersedeas, and says : 

"It is not said wlien the writ of error shall be served. Its execution must 
of course precede the execution of the bond ; and, as the Judge who signs the 
citation is still required to take the bond, we think," etc 

Also: 

"The execution, approval, and filing of the bond are substantial.** 

This is the law on the subject as stated by Bates in 2 Bates on Fed- 
eral Equity Procedure, § 824, p. 855. He says : 

"The law requires the Justice or Judge signing the citation to take the 
security. This power cannot be delegated to the clerk or a commissioner of 
the court The Judge must approve the bond." 

He also asserts that this is the rule on appeals to the Circuit Court 
of Appeals. Section 824, p. 855; section 821, p. 851. Foster's Fed- 
eral Practice asserts the same. 3 Foster, Federal Practice (4th Ed.) 
§510, p. 2085. He says: 

*'A supersedeas is a stay of proceedings upon a Judgment or decree to which 
a writ of error is issued or from which an appeal is taken. To secure a su- 
persedeas in a dvil case, the writ of error or appeal, and the security re- 
quired to be given upon the issue of a citation, must be lodged In the clerk's 
office for the use of the defendant in error or appellee within 00 days, Sun- 
days exclusive, after the rendering of the Judgment Security must also be 
given that the plaintiff in error, if he fall to make his plea good, will answer 
all damages and costs. The latter security, if filed concurrently with the 
issue of the citation and the lodging of the writ of error in the clerk's office 
or at any time within the said sixty days, Sundays exclusive, may be ap- 
proved by the Judge or Justice who signs the citation, and operates as a stay 
as a matter of right Otherwise it can only operate as a stay by the permis- 
sion of a Judge or Justice of the appellate court, and then only if the writ 
of error was sued out and served within the 60 days." 

If the power of approval is in the judge who signs the citation and 
it cannot be delegated by him to the clerk of his court, it cannot be 
delegated to another judge or assumed by another judge. 
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If this be the law, there was no effective supersedeas bond and no 
stay and no bond which perfected an appeal. True, within the au- 
thorities cited by Foster and Bates the appellate court. Circuit Court 
of Appeals, or a judge thereof, may permit the filing of a bond to 
operate as a supersedeas after the case is in that court; but this has 
not been done. In view of the action taken and order granted by 
Judge Lacombe, it is evident that he would not have approved any 
supersedeas bond after the solicitors and counsel for the trust com- 
panies appeared before him. I think I am bound to assume that Au- 
gust 26, 1911, the date of Judge Lacombe's memorandum vacating 
the supersedeas, and August 28th, the date of his order whereby the 
prior/ order that the giving of the bond should operate as a super- 
sedeas was so far vacated, and it was also provided and ordered that 
the bond of $5,000 approved by the clerk and by Judge Holt should 
be stricken from the files of the court and the bond delivered up. 
Judge Lacombe decided and held that the bond had not been properly 
approved and was ineffectual,- and that the Circuit Court had not lost 
jurisdiction of the cause — ^that it had not been transferred to the Cir- 
cuit Court of Appeals — and that therefore he had full jurisdiction 
and power in the premises over his own prior order and power to 
vacate or amend according to the justice of the case. In any event, 
the appeal taken, if effectual as an appeal, did not operate as a su- 
persedeas, and, as I view the law, a supersedeas bond, if not both 
fixed and approved by Judge Lacombe who signed the citation, could 
only be fixed and allowed pursuant to an order of the Circuit Court 
of Appeals which was not done and has not been done. Undoubtedly, 
after a cause is in the Circuit Court of Appeals by a regular appeal 
and that court is applied to to grant a supersedeas or to correct an 
error in the appeal or bond, that court may direct who shall approve, 
if a supersedeas is then granted or a defective bond is to be corrected. 
In such case the citation having been signed by a judge of the lower 
court and the case transferred, and the appellate court having exer- 
cised its power to grant a supersedeas or correct a defect, the rule that 
the judge signing the citation must approve the bond has no applica- 
tion, and the approval by him is not required by statute in such case. 
The appeal was not perfected until a bond for costs, duly approved, 
was filed. If the bond filed was defective, the appellate court may 
give a remedy or the appellant may now perfect the appeal in that re- 
gard. 

There can be no question that a supersedeas is a matter of right 
under the statute so far as the interest of the appellant is involved. 
But it is not for the appellant to determine the amount or penalty of 
the supersedeas bond — ^the amount and sufficiency of the security. 
The other necessary papers must be presented to the judge, the ap- 
peal allowed, the citation signed, and the amount of the supersedeas 
bond fixed by the judge who signs the citation and allows the appeal, 
and approved by him. He is to determine the' sufficiency of the se- 
curity. The provision of the statute is substantial, says the Supreme 
Court, not merely directory. If the judge who allows the appeal and 
signs the citation should arbitrarily refuse to fix a supersedeas bond. 
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or to approve a sufficient one duly offered, in a proper ease, some other 
judge would probably grant a stay of the execution of the decree un- 
til suitable action could be taken. And it may be that the tender of 
a sufficient bond duly executed to the judge allowing the appeal and 
signing the citation would be sufficient to operate as a supersedeas. 
But in this case no bond has been presented to Judge Lacombe, and 
no such question arises here. There is nothing in rule 13 (150 Fed. 
xxviii, 79 C. C. A. xxviii) of the Circuit Court of Appeals as to "su- 
persedeas and cost bonds" which in any way provides, even by impli- 
cation, that a supersedeas bond in a civil case, not allowed by the ap- 
pellate court, may be taken or approved by a judge other than the 
one who allows the appeal and signs the citation. And any such rule 
or practice, if adopted, would be in the face of the statute and the de- 
cisions of the Supreme Court, and would also lead to confusion and 
conflict between the judges. I find nothing in Goddard v. Ordway, 94 
U. S. 672, 24 L. Ed. 237, or in Draper v. Davis, 102 U. S. 370, 26 
L. Ed. 121, or McCourt v. Singers-Bigger, 150 Fed. 102, 80 C. C. A. 
56, or Goddard v. Ordway, 101 U. S. 745, 25 L. Ed. 1040, to the ef- 
fect that one judge may allow the appeal, fix the bond, and sign the 
citation, and another judge take and approve the bond and its suf- 
ficiency, prior to the actual transfer of the case to the appellate court. 

In Draper v. Davis, 102 U.. S. 370, 371, 26 L. Ed. 121, the judge 
who signed the citation took and approved the security; the appeal 
having been allowed by the court sitting in terpi at a prior date but 
no security offered or given and no citation signed at that time. This 
of course complied fully with the statute and rules of the Supreme 
Court and Circuit Court of Appeals. Here the appeal was not al- 
lowed by the court in term, but by a circuit judge at chambers, who 
not only fixed the security to be given, but signed the citation. There 
was no delegation of authority to any other judge to approve the se- 
curity or attempt to do so. 

In Goddard v. Orcjway, 101 U. S. 745, 752, 25 L. Ed. 1040, the 
order allowing the appeal and the order of revocation were both made 
by the court in the same term and during the sitting of the court. 

In Goddard v. Ordway, 94 U. S. 672, 673 (24 L. Ed. 237), it was 
held: 

"A supersedeas Is not obtained by virtue of any process issued by this 
court, but it follows as a matter of law from a compliance by tbe appellant 
with the provisions of the act of CJongress in that behalf." 

"A compliance by the appellant with the provisions of the act of 
Congress in that behalf" requires : (1) The presentation to the judge 
of the petition of appeal and assignments of error ; (2) the allowance 
of the appeal ; (3) the fixing of security by the judge to operate as a 
supersedeas; (4) the execution of the bond and its approval by the 
judge who signs the citation, and also the signing of a citation; and, 
finally, the due filing of all the papers. I am of the opinion that, if one 
judge allows the appeal and fixes the security to be given to operate 
as a supersedeas, but does not sign the citation, another circuit judge 
or a district judge acting as circuit judge in the district may approve 
the security or bond later, provided he also signs the citation, although 
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this may be questioned. But the statute and rule are imperative that 
the judge who signs the citation shall approve the bond. 

Jerome, V. McCarter, 21 Wall. 17, 28, 30, 22 L. Ed. 515, is a plain 
holding tliat the judge who signs the citation is to approve the bond, 
and, I think, this should be done by the judge who fixes the security 
which is to operate as a supersedeas. In that case the court said : 

"The twenty-second section of the Jadidary act of 1789 provides that every 
Justice or Judge signing a citation or any writ of error shaU take good and 
sufficient security. ♦ ♦ ♦ Under the act of 1789, the amount of the secu- . 
rity to be taken is left to the discretion of the Justice or Judge accepting it. 
The statute is satisfied If in his opinion the security is good and sufficient." 

In short, the judge signing a citation is to determine not only the 
amount, but the sufficiency of the security offered. Again, the court 
said: 

''This Is a suit on a mortgage and, therefore, under this rule, a case in 
which the Judge who signs the citation is called upon to determine what 
amount of security will be sufficient to secure," etc 

As Judge Lacombe signed the citation, he only could approve the 
bond, and, as it never was presented to or approved by him, there was 
no effectual stay or supersedeas entirely irrespective of his power to 
make the order of August 28th, vacating the supersedeas, or so modi- 
fying his prior order that no supersedeas was granted, and striking 
from the files of this court the bond actually filed. That bond was 
wholly ineffectual to operate as a supersedeas because not approved by 
Judge Lacombe, and it was immaterial whether it was or is on or off 
the files of this court. 

I have not overlooked the case of Brown v. Northwestern Mut. 
Life Ins. Co. (Eighth Circuit) 119 Fed. 148, 55 C. C. A. 654, holding 
that a supersedeas bond is not to be held void in an action against the 
surety thereon as to such surety because not approved by the judge 
who signed the citation. In that case the court, Caldwell, C. J., San- 
bom, C. J., and Adams, D. J., did hold, referring to section 1000, R, 
S., hereinbefore quoted: 

"It ought to have, and has constantly, received a broader and more liberal 
construction — ^the construction that the bond may be approved by any Judge 
or Justice who was vested with the power to sign the citation and to allow 
the writ of error or appeal in the first instance." 

The learned court cites as authority Catlett v. Brodie, 9 Wheat. 553, 
555, 6 L. Ed. 158; O'ReiUey v. Edrington, 96 U. S. 724, 24 L. Ed. 
659; and Hudson v. Parker, 156 U, S. 277, 15 Sup. Ct. 450, 39 L. Ed. 
424. The court also said: 

"The Judge who finally approved the bond had authority to do so, although 
he did not sign the citation, and the bond constituted a valid obligation of 
the sureties." 

•The result declared that the bond was a valid obligation of the sure- 
ties was of course correct. The bond had been acted on by the par- 
ties and respected as valid. It was duly executed by the sureties.* Its 
validity as to the sureties did not depend on the approval by the judge 
signing the citation. Its effectiveness as a supersedeas did. The ques* 
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tion of the sufficiency of the bond to operate as a supersedeas had not 
been, and was not, raised. It had been respected as sufficient, and the 
appellant had had all the benefits, and it did not He with the sureties 
at that late day to raise that question and thereby avoid liability. But 
I am compelled with all respect to dissent from the holding that the 
bond was properly approved so as to become effectual as a superse- 
deas bond, and the cases cited by that learned court in no way sustain 
the holding that it was, or that it could be, approved so as to oper- 
ate as a supersedeas by any judge other than the one who signed the 
citation except pursuant to the direction of the Circuit Court of Ap- 
peals to remedy an omission or defect, or in case a. supersedeas was 
granted by that court. 

In Catlett v. Brodie, 9 Wheat. 553, 6 L. Ed. 158, the appeal had been 
taken to the Supreme Court of the United States and a supersedeas 
bond duly given, but not for the whole judgment* A motion to dis- 
miss was made in the Supreme Court unless adequate security shi)uld 
be given. The case was then in that court and subject to its orders 
and decrees. The citation had been signed and the appeal perfected. 
The Supreme Court held that a bond should be given for the whole 
judgment and ordered a dismissal unless such a bond should be given 
and directed, as it had the inherent power to do, that the bond be ap- 
proved by any judge or justice authorized to allow a writ of error and 
citation on the judgment. This is not a holding that the supersedeas 
bond given in the first instance, to be effective as such, need not be ap- 
proved by the judge who signs the citation as the Supreme Court has 
held in the cases already cited that it must be. 

In O'Reilley v. Edrington, 96 U. S. 724, 24 L. Ed. 659, the Supreme 
Court expressly said : 

"The security required upon writs of error and appeal must be taken by 
the Judge or Justice" — not a Judge or Justice. 

The court then said : 

**The Judge has never acted ; but, as the omission was undoubtedly caused 
by the order of the court permitting the clerk to take the bond, the case la 
a proper one for the application of the rule by which this court sometimes 
refuses to dismiss appeals and writs qt error, except on failure to comply 
with such terms as may be imposed for the purpose of supplying defects in 
the proceedings." 

The court then, in the exercise of its own inherent power to stay the 
execution of the judgment, imposed its own terms and directed how 
the bond should be approved. When the court said, in the O'Reilley 
Case, "the security required upon writs of error and appeal must be 
taken by the judge or justice," and, later, "the judge has never acted," 
it plainly referred to the judge who signed the citation. 

The cases later than Wheaton construing section 1000, R. S., have 
been cited. Haskins v. St. L. & S. E. R. Co., 109 U. S. 106, 107, 3 
Sup. Ct. 72, 27 L. Ed. 873; Kitchen v. Randolph, 93 U. S. 86, 89,' 23 
L. Ed. 810; Jerome v. McCarter, 21 Wall. 17, 28, 30, 22 L. Ed. 515. 

Hudson V. Parker, 156 U. S. 277, 15 Sup. Ct. 450, 39 L. Ed. 424, 
the last case cited by said Circuit Court of Appeals, in no way involved 
the question here presented. In that case, as authorized by section 5 
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of chapter 517, Act of March 3, 1891, 26 Stat. 827 (U. S. Comp. St. 
1901, p. 549), establishing the Circuit Court of Appeals, a writ of error 
to the District Court, Western District of Arkansas, was allowed in the 
case 'of an infamous crime, assault with intent to kill, taking the case 
direct to the Supreme Court of the United States. Mr. Justice Brewer 
of the Supreme Court assigned to the Eighth circuit was absent from 
that circuit and from the city of Washington, and the petition for a 
writ of error supersedeas and bail pending appeal was presented to Mr. 
Justice White of the Supreme Court. Mr. Justice White indorsed on 
the petition the following order : " 

**Wrlt of error to operate as supersedeas allowed, retumaji>le according to 
law, the defendant to furnish >bond in the sum of $5,000 conditioned accord- 
ing to law subject to the approval of the district Judge. 

"[Signed] B. D. White, Justice Supreme Court of the United States. 
. "Dated Aug. 14, 1804." 

After the writ of error was issued and the citation served, a suffi- 
cient bond in the sum of $5,000 was presented to the district judge of 
said district in open court, who refused to approve it because, as claim- 
ed by him, the order of Justice White was made without authority of 
law and invalid. The prisoner remained in jail. Application was made 
for a mandamus to compel the approval of such bond and the admis- 
sion of the defendant to bail. The return of the district jivdge to the 
application for mandamus (156 U. S. 279, 15 Sup. Ct. 450, 39 L. Ed. 
424) shows that the district judge had granted a writ of error and 
signed a citation August 15, served August 21, 1894, and also alleged 
a subsequent conviction of defendant on another charge. The return 
also alleged: (1) That the bond, if approved, would be void for the 
reason the defendant could only be admitted to bail after citation 
served; (2) that Mr. Justice White was not the justice assigned to the 
Eighth circuit and not a circuit or district judge and was without 
power to make the order; (3) that rule 36 (11 Sup. Ct. iv) of the Su- 
preme Court was void for want of authority to order or take bail after 
conviction. There was no suggestion that bail could be approved by 
Justice White only, and it does not appear that he signed the citation. 
The Supreme Court there held that, as decided in Claasen's Case, 140 
U S. 200, 11 Sup. Ct. 735, 35 L. Ed. 409, a writ of error from the 
Supreme Court in case of a crime, infamous but not capital (the case 
before the court), was a matter of right without any securitv. 156 U. 
S. 283, 15 Sup. Ct. 450, 39 L. Ed. 424. At 156 U. S. 282, 15 Sup. Ct. 
450, 39 L. Ed. 424, that under section 917, R. S., it had power to make 
rules, and that its rule regulating appeals was valid. And also held at 
156 U. S. 283, 15 Sup. Ct. 452, 39 L. Ed. 424, that in such a criminal 
case "the citation might be signed by a justice of this court (Supreme 
Court) under R. S. § 999; that a supersedeas might be granted not 
only by this (the Supreme) court, under section 716. but by a justice 
thereof, under section 1000 ; and tiiat, if the justice signing the citation 
directed that it should operate as a supersedeas, the supersedeas might 
be obtained by, merely serving the writ within the time prescribed in 
section 1007." These holdings disposed of the whole question of the 
supersedeas in such a criminal case, as no security is required. The or- 
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der of Mr. Justice White as to a bond was treated as one requiring the 
district judge to admit the defendant to bail in the sum of $S,0(X), and 
the court said (156 U. S. 284, IS Sup. Ct, 453 [39 L. Ed. 424]): 

"The next question Is of the validity of his order so far as regards ad- 
mitting the prisoner to ball pending the writ of error. * * * In Claasoi's 
Case it was held that, in the case of an infamous crime, the writ of error 
was a matter of right, and that no security, such as Is necessary in a civil 
case, was required. The only *proper security* then in a criminal case is se- 
curity for the appearance of a prisoner admitted ^to bail. Within the very 
terms of the rule, therefore, any Justice of this court, althoufrh not assigned 
to the particular circuit, would seem to have power to permit ball to be 
taken." 

The court then shows that bail for appearance, "shall be taken" and 
was matter of right, and that any justice of the Supreme Court has 
power to "order the plaintiff in error" (defendant) "to be admitted to 
bail, independently of any rule on the subject." The court then said 
(156 U. S. 287, 15 Sup. Ct. 454, 39 L. Ed. 424): 

"Having the authority to order bail to be taken, the same Justice might ei- 
ther himself approve the bail bond; or he might order that such a bond 
should be taken In an amount fixed by him, the form of the bond and the 
sufficiency of the sureties to be passed upon by the court whose Judgment 
was to be reviewed, or by a Judge of that court ; or he might leave the whole 
matter of bail to be dealt with by such court or Judge. 

**Upon a writ of error In a civil case, the requisite security Is ordinarily 
taken by the Justice or Judge who allows the writ and signs the citation. 
Jerome v. McCarter, 21 Wall. 17 [22 K E>d. 615]. But, where the bond taken 
is Insufficient in law, this court. In the exercise of Its inherent Jurisdiction as 
a court of error, may direct that the writ be dismissed, unless the plaintiff 
in error gives securi^ sufficient in this respect, to be taken and approved by 
any Justice or Judge who is authorlssed to allow the writ of error and cita- 
tion. Catiett V. Brodle, 9 Wheat. 553, 555 [6 Sup. Ct. 158]; O'Reilley v. Ed- 
rlngton, 96 U. S. 724 [24 U Ed. 659]. 

*'Thls court, in the lawful exercise of Its power to prescribe the forms of 
process and to regulate the practice upon writs of error, has said, in para- 
graph 2 of rule 36 [11 Sup. Ct. iv], that, in the case of a conviction of an In- 
famous crime, *the Circuit Court, or District- Court, or any Judge or Justice 
thereof, shall have power, after the citation Is served, to admit the accused 
to ban In such amount as may be fixed.* " 

There is not a suggestion in the whole case that in a civil or a crim- 
inal case a judge or justice, other than the one signing the citation, may 
take or approve a bond which is to operate as a supersedeas unless di- 
rected to do so by the appellate court when the one first taken is de- 
fective or omitted. No supersedeas bond was necessary in that case 
(Hudson V. Parker), and the order of Justice White was an order to 
the district judge to admit the defendant to bail in the sum of $5,000. 
This was not the supersedeas which became effectual by the order; 
that is, the execution of the sentence was stayed. But that did not 
entitle the prisoner to go at large, and the justice fixed the bond which 
he must give in order to be enlarged on bail pending the decision of 
the writ of error and directed in effect that the district judge take such 
bail and enlarge the defendant. In the Claasen CasCj 140 U. S. 208, 
11 Sup. Ct. 735, 35 U Ed. 409, the Supreme Court held that in a crim- 
inal case there are no costs and no damages to be paid, and there- 
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fore no bond or security whatever is required or to be taken or ap- 
proved. 

I hold that, as the statute says "every judge signing a citation 
* * * shall take good and sufficient security * * * where the 
writ is a supersedeas," etc., it means what it plainly says, and that 
taking security necessarily includes the approval of the bond. The stat- 
ute is not satisfied by his fixing the amount of the security and leav- 
ing it with some other judge to "take" the security. I hold, also, that 
there was no supersedeas in the case. 

I am of the opinion that the rights of the National Contracting Com- 
pany can be fully protected. If its appeal is successful and the two 
mortgages held invalid, or if it is finally determined that it has a 
priority by equitable lien, the proceeds of sale will be in court and sub- 
ject to the order of the court so far as necessary for the purpose and 
adequate provision must be made in this regard. The Circuit Court of 
Appeals would undoubtedly stay any distribution or disposition of the 
proceeds of the sale which will place them beyond the reach of that 
company in case this court should refuse to make ample provision for 
its protection. The parties may submit their proposition in this re- 
gard on the settlement of the order confirming the sale which is fixed 
for September 21, 1911, at 11 a. m, at my chambers in Norwich, unless 
the parties agree upon some other day. 



UNITED STATES v. DENVER & R. G. R. GO. et aL 

(Circuit Court, D. Colarado. August 29, 1911.) 

No. 4,377. 

1. Public Lands (| 93*) — Injunction (| 197*) — Jubisdiction— Suit to Rb- 

STBAiN Waste. 

A bill by the Uoited States against a railroad company and others, 
alleging that such company, claiming the right under an act of Congress, 
has, through its codefendants as its agents, unlawfully cut and removed 
timber from the public lands, that it and its codefendants are wantonly 
abusing the license given by such act, and committing waste in taking 
such timber for private and unauthorized purposes, states a cause of ac- 
tion cognizable in equity for relief by injunction, and the court having 
assumed Jurisdiction may decree full and final relief, including dam- 
ages. 

[Ed, Note.— For other cases, see Public Lands, Dec. Dig. 8 93;* In- 
junction, Ctent Dig. f 417; Dec Dig. f 197.*] 

2. Public Lands (§ 88*) — Gbant of Rights to Railroad Coicpant— Con 

STBucnoN OF Act. 

By Act June 8, 1872, c. 354, 17 Stat 339, as amended by Act March 
3, 1877, c. 126, 19 Stat. 405, the Denver & Rio Grande Railway Com- 
pany was granted right of way over the public lands and the right to 
take timber and other material for its construction and repair from the 
public lands adjacent thereto, "provided that said company shall com- 
plete its railway as far south as Santa F4 within ten years of the pas- 
sage of this act and shall complete 50 miles additional south of said 
point in each year thereafter ; and in default thereof the right and priv- 
ileges herein granted shall be rendered null and void so far as respects 

i - - 

«For other cases see same topic ft 9 nttmbib in Dec. ft Am. Digs. 1907 -to date, ft Rep'r Index* 
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the unfinished portion of said road." The southern terminus of the 
company's line as fixed by Its articles of incorporation, was El Paso, in 
Mexico, which was intended to be reached by following the valley of the 
Rio Grande through Santa F6. The company subsequently entered into 
a contract with other companies by which it preluded itself from buUd- 
ing its line to Santa F4 or down the Rio Grande Valley, but which left 
it free to build as far south to the westward. Held, that such contract 
was not an abandonment of its line, and did not affect its rights under 
the grant 
[Ed. Note.— For other cases, see Public Lands, Dec. Dig. § 88. ♦] 

8. Public Lands (§ 85*) — Grant op Rights to Railroad Company— Loca- 
tion OF Line. 

The line of railroad constructed by the Denver & Rio Grande Rail- 
way Company from Antonito, on its main line westward across the divide 
separating the waters of the Great Colorado from the Rio Grande and 
extending to Durango, ' TieM to be the "San Juan Railway" authorized 
by its articles of incorporation, and entitled to the grant of right of way 
and timber rights conferred on the company by Act June 8, 1872, c 354, 
17 Stat 339, as amended by Act March 3, 1877, c. 126, 19 Stat 405. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. f 259 ; Dec. 
Dig. § 85.*] 

4. Public Lands (§ 93*) — Grants to Railroads— Right of Way Through 

Indian Reservation— **Public Lands*' Defined. 

By Act June 8, 1872, c. 354, 17 Stat 339, as amended by Act March 
3, 1877, c. 126, 19 Stat 405, defendant the Denver & Rio Grande Rail- 
way Company was granted right of way over the public lands, and the 
right to take timber, stone, etc., from such lands adjacent to its sev- 
eral projected lines one of which extended through the then existing 
Ute Indian reservation, which covered a tract 125 by 200 miles in extent 
in southwest Colorado, and had been set apart by treaty for the ^elu- 
sive use= of the Indians, but with a reservation of the right l^y proclama- 
tion of the President to appropriate right of way for the construction 
* through th^ reservation of any railroad authorized by law. Such a proc- 
lamation was issued on behalf of the defendant in 1880, and it thereafter 
constructed its line through the reservation. Prior to such construction 
Congress had also ratified an agreement with the Indians by which 
their rights in the reservation were extinguished, except as to allotments 
in severalty. Held, that the words "public lands,'* as used in the grant, 
must be construed as including lands within the reservation, and that 
the act gave defendant the right to take the timber and other materials 
from such lands. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. f 283 ; Dec* 
Dig. § 93.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5793-5795; 
vol. 8. p. 7772.] 

5. Public Lands (8 93*) — Recovery of Damages for Cttttinq of Timber— 

ejstoppel. 

The United States is not estopped to recover damages from a rail- 
road company for timber cut and removed from public lands under a 
claim of right given by a congressional grant, which was a mere license 
to the company to use timber from lands adjacent to Its line for con- 
struction purposes, by the acquiescence of government agents in such 
taking, if it was, in fact, unauthorized and unlawful. 

[Ed. Note. — ^For other cases, see Public Lands, Dec. Dig. { 93.»] 

6. Judgment (§ 707*) — Conclusiveness of Adjudication— Nature of AcnoN. 

A plea of res Judicata as estoppel inter omnes must be based on a 
Judgment in a proceeding purely in rem. 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. f 1230; Dec. 
Dig. S 707.*3 

•For other cases, goo same topic ft 8 numbbb In Dec. it Am. Digs. 1907 to date, it Rep'r Indexes 



Digitized by 



Google 



UNITED STATES V. DENVER A E. G. B. CO. S21 

7. Public IAnds (8 93*) — Grant of TiitsEB Rights to Railboad CoMPANt— 

"Adjacent Lands.** 

Under A grant to a railroad company of the right to cut timber for 
construction purposes from the public lands "adjacent** to Its line, lands 
more than three miles from the line of the right of way, measured at 
right angles thereto, are not adjacent, while those within that limit are 
adjacent. 

[Ed. Note.^For other cases, see Public Lands, Dec Dig. f 93.* 
For other definitions, see Words and Phrases, voL 1» pp. 184r-187; toI. 
8, pp. 7565, 7506.] 

8. PuBuc Lands (| 93*)— Gbant of Tihbeb Rights to Railboad CX)mpant— 

"Rkpaib/' 

Under a grant to a railroad company of the right to cut timber from 
adjacent public lands "for the construction and ijepalr** of its road, where 
neither the grant nor the company's articles of Incorporation specified the 
kind of road to be built, it was optional with, the company to build either 
a broad or narrow gause, and, having constructed a narrow-gauge road, 
it had no authority to take timber to make the same over into a broad 
gauge, which was reconstruction, ' and not repair, but it did have the 
right to take such timber to keep the road in repair after such change 
had been made. 

[Ed. Note.— For other cases^ see Public Lands, Gent Dig. { 283; Dec. 
Dig. i 93.* 

For other definitions, see Words and Phrases, vol. 7, pp. 6096-6102; 
vol. 8, p. 7785.] 

9. Public Lands ({ 93*) — Gbant on Timbsb Rights to Railboad Compant— 

Constbuction. 

Under an act granting to a railroad company generally the right to 
take timber from adjacent public lands **for the construction and repair 
of its railway and telegraph lines,'* where the articles of incorporation 
of the company authorized it to construct a number of connecting lines, 
It had the right to take timber from lands adjacent to one line for use 
in the construction or repair of another. 

[Ed. Note. — ^For other cases, see Public Lands, Gent Dig. { £83 ; Dec. 
Dig. f 93.*] 

10. Public Lands (| 93*) — Gbant op Timbeb Rights to Railboad Company— 
Gonstbuction. 

Under a grant to a railroad company of the right to take timber from 
pubUc lands adjacent "required for the construction and repair of its 
railway and telegraph line,*' any part of the timber cut which was not 
suitable for such use, and all waste or side cuts incident to the sawing 
of the logs used into the dimensions required, remains the property of 
the United States, and the company has no right therein, and, if used 
by it for other purposes or by its agents for their own benefit with its 
consent or to its profit, the company and such agents are Jointly liable 
therefor. 

[Ed. Note. — ^For other cases, see Public Lands, Gent Dig. S 283; Dec 
Dig. f 93.*] 

11. Putblio Lands (| 93*) — Gbant of Tivbeb Rights to Railboad Gompant— 
Waste. 

Evidence considered, and held insufficient to show that a railroad com- 
pany in exercising the right granted by Gongress to take timber from 
public lands required for the construction and repair of its road abused 
the privilege by causing the timber cut to be so manufactured as to 
leave an undue percentage of merchantable lumber not used for the pur- 
poses specified which was sold for the benefit of itself or its agents. 

[Ed. Note. — ^For other cases, see Public Lands, Dec. Dig. f 93.*] 

•For other caiea mo samo topic ft | numbxb in Dee. ft Am. Dlgi. 1907 to date, ft RepY Indezee 
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In Equi^. Suit by the United States against the Denver & Rio 
Grande Railroad Company and others. Hearing on the merits. Or- 
der of reference. 

See, also, 124 Fed. 156, 59 C. C. A. 579. 

Jno. H. Knaebel, M. C. Burch, and W. A. Norton, for complainants, 

J. F, Vaile and E. N. Clark, for Denver & R. G. R. Co. and 
Greenlaw. 

Horace N. Hawkins, for Rio Grande, P. & N. R. Co., Pagosa Lum- 
ber Co., and Sullenberger. 

C. C. Dawson, for Rio Grande & P. S. R. Co., New Mexico Lum- 
ber Co., and Biggs. 

B. W. Ritter, for T. C. Graden and Graden Mercantile Co* 

Richard McCloud, for Savage. 

LEWIS, District Judge. In 1870 the Denver and Rio Grande Rail- 
way Company was organized under the laws of the Territory of Colo- 
rado. Its purpose, as shown by its articles of incorporation, was to lo- 
cate, construct and operate railways and telegraph lines along the 
routes described in a general way in its articles of association ; said 
lines being eight in number and designated as, 1, The Denver and Rio 
Grande Railway, 2, The Denver and Southern Railway, 3, The South 
Park Railway, 4, The Western Colorado Railway, 5, The Merino 
Valley Railway, 6, The San Juan Railway, 7, The Gallisteo Railway 
and 8, The Santa Rita Railway. 

By act approved June 8, 1872, the congress granted to said com- 
pany a right of way two hundred feet wide over the public domain, 
"together with such public lands adjacent thereto as may be needed 
for depot, shops and other buildings for railroad purposes, and for 
yard room and sidetracks, not exceeding twenty acres at any one 
station, * * * and the right to take from the public lands ad- 
jacent thereto stone, timber, earth, water and other material required 
for the construction and repair of its railway and telegraph lines 
* * * Provided, that said company shall complete its railway to 
a point on the Rio Grande as far south as Santa Fe within five years 
after the passage of this act, and shall complete fifty miles additional 
south of said point in each year thereafter, and in default thereof 
the rights and privileges herein granted shall be rendered null and 
void so far as respects the unfinished portion of said road." (17 
Stat. 339.) 

By act of March 3, 1877 (19 Stat. 405), the time limit in the above 
act was extended to ten years ; and the ten years expired June 8, 1882. 

The railway company . had constructed and was operating many 
miles of its system prior to June 8th, 1882, and thereafter greatly 
extended some of its lines. It claimed the benefit of the congressionsil 
grant on all mileage completed on said date. 

The Railway Company was succeeded by The Denver and Rio 
Grande Railroad Company shortly after the organization of the lat- 
ter company in July, 1886, and it immediately acquired all of the 
property, rights and franchises of the Railway Company and has 
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claimed, and been adjudicated to be entitled to, the benefitb' of said 
congressional grant as the successor of said Railway Company. 

On December 1st, 1902, the complainants exhibited their bill against 
defendant, the railroad company and its co-defendants, wherein it 
is charged that the defendants were then taking, and 'for several 
years theretofore had been taking, from public lands in southwestern 
Colorado large amounts of standing trees which were sawed up into 
great quantities of merchantable lumber of all kinds by some of the 
defendants at their mills, and being so manufactured into lumber were 
used in part by the defendant railroad company for repair purposes 
on its lines of railway, and in part for construction purposes on lines 
extended after June 8th, 1882, and that other parts of lumber sq 
manufactured from said trees was converted by the other defendants 
to their individual use and profit with the knowledge, consent. and ac- 
quiescence of the railroad company. The bill further alleges that the 
defendant's San Juan Railway was the nearest of its lines mentioned 
in the articles of incorporation of the original railway company to 
the locality from which said trees belonging to complainants were 
taken. It further charged that said timber was devoted to repair 
purposes on defendant's lines, other than the San Juan Railway, far 
remote from the section of country from which it had been originally 
taken ; that its lines of railway were originally constructed as narrow 
gauge roads and that a large part of the timber had been taken for 
use in converting its line from narrow to broad gauge. That the 
other defendants went upon the public lands and took said timber and 
trees at the direction of, and as the agents and representatives of, 
the railroad company, under the claim made by it that it had the 
right to do so under the congressional grant. It charged that the 
congressional grant, according to its true intent and meaning, did not 
give the railroad company the right to take timber from adjacent pub- 
lic lands for construction purposes on any of that part of its lines built 
or extended after June 8th, 1882, nor for the purpose of converting a 
narrow gauge to a broad gauge road, nor for repairs of its lines at 
remote points, nor for repairs on any of its lines except the one to 
which the lands from which the timber was taken were adjacent. It 
charged that none of the timber was taken from lands adjacent to any 
of the defendant's lines, but from lands lying far remote therefrom; 
It further charged that the Rio Grande, Pagosa and Northern Railroad 
Company and the Rio Grande and Pagosa Springs Railroad Com- 
pany were built and operated, under the direction and control of their 
managers, the defendants Sullenberger and Biggs respectively, for 
the purpose of reaching sawmills, which said two individuals re- 
spectively controlled and operated as managers, with the intent of 
transporting from said mills to the Rio Grande Railroad lumber made 
from trees taken from public lands* far remote from the line of the 
Rio Grande road, and that such lumber was so transported. The bill 
charges in great detail an abuse of the rights and license claimed by 
the railroad company under the act of June 8th, 1872, and a wanton 
and reckless commission of waste in taking timber from complainants' 
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lands, and that it threatens to continue therein, and thereby a great 
destruction of the value of complainants' estate in said lands will result. 

The separate answer of the Denver and Rio Grande Railroad Com- 
pany admitted that it had taken timber from public lands in the ter- 
ritory described in the complaint, that it had appointed its co-defend- 
ants, except the two railroad companies, its agents for the purpose of 
cutting timber from public lands, that it had authorized its said agents 
to cut timber on public lands and to prepare the same at their mills 
under orders given for that purpose, and to manufacture for it, out 
of said timber, ties, telegraph poles and tether timber of such dimen- 
sions as was needed by it in the repair of its lines of railroad, that 
it had used the same on its lines of railroad constructed prior to June 
8th, 1882, at various points, some of them remote from the place of 
taking, for repair purposes. It alleged that all of such timber so taken 
by its agents was taken from public lands of complainants lying ad- 
jacent to the line of its San Juan Railway, and it justified all of 
its acts in that regard as having been done under said congressional 
grant. It alleges that it changed extensive portions of its railway 
system from narrow to broad gauge many years prior to 1900, and 
that for many years such parts have been used as standard guage 
railway lines, that the ties first used in construction of, and after- 
wards for repair of, its narrow gauge road were not adequately 
adapted to support a standard gauge track, that it first began standard 
gauge construction in 1881 and that it now has more than three hun- 
dred miles of standard gauge railway track, a part thereof being on 
lines constructed before June 8th, 1882, and a part thereof since that 
date. It denies that the two railroads of its two co-defendant rail- 
road companies were constructed principally for the purpose of haul- 
ing out or carrying timber taken from the public domain and alleges 
such to be a small part of the business done by said roads, that they 
transport much lumber taken from private lands and also carry on a 
general transportation business and that they are common carriers for 
hire. It admits that it receives over said two roads from mills sit- 
uated on or near them some timber manufactured from trees taken 
from public lands for repair purposes on its lines of road. 

The answer denies all charges made in the bill against the defend- 
ants of acts of waste of timber taken from public lands and charges 
that it, through its agents, felled and took from public lands only such 
logs as were suitable for the immediate needs of the defendant, and 
that it and its agents at all times exercised the right and license grant- 
ed it under the congressional grant in a fair and impartial manner, 
economically and prudently and without waste, it admits that it was 
its duty economically and without waste to select and take only such 
timber as was reasonably adapted to its use and within the limitations 
as to use fixed by said statute and for its own purposes only, and al- 
leges that upon the reasonable exercise of such right the timber so 
taken from the public lands from time to time upon the taking thereof 
ceased to be the property of complainants. It alleges that it and its 
agents acting for it at all times acted in good faith in exercising the 
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right given by the act of congress, and at no time took any timber 
from the public lands which it did not believe to be adjacent to its 
lines of railway as authorized under said act. It makes reference to 
suits brought against it in the territorial court of New Mexico and in 
the federal court for the District of Colorado in which the construc- 
tion of the act of June 8, 1872, was involved, and particularly the 
question as to the meaning of "adjacent" as used in that act, and al- 
leges that it has attempted to confomi to the construction of said act 
as given by the courts ; it alleges that it, through co-'def endants' offi- 
cers and agents, has kept full and accurate records of the timber felled 
on the public lands from time to time and has given full information 
thereof, on request, to the proper officers of the complainants, al- 
though it alleges that it was not required to keep such record nor was 
the keeping of such record ever demanded or required of it. That 
through its officers and agents it has kept records and accounts of the 
manufactured products ordered by this defendant to be obtained from 
timber taken from the public lands and that it has at all times given to 
the accredited officers of the United States full information, upon re- 
quest, of such records and accounts; that it has never at any time 
refused to give such information; but it alleges that such records 
were kept by it voluntarily and for its own purposes. It alleges that 
it had the right to give orders and directions to its co-defendants, who 
acted as its agents, to cut timber from public lands and to manufac- 
ture at divers mills railroad ties, bridge timbers and other railroad 
timbers- and lumber of kinds, qualities, quantities, forms and dimen- 
sions needed by it and specified by it in its written directions to its 
agents, and alleges that it has at all times rigidly and carefully insisted 
that its agents should take only such timber from the public lands as 
was necessary for its purposes and as shown in its specific orders, and 
that they should not commit any waste or cut or destroy or take away 
any timber not required for such purposes; and that said its agents 
have at all times agreed that they would not commit any waste on the 
public lands nor cut or carry away any timber therefrom except for 
the sole purpose of supplying the railroad company with timber re- 
quired by it for construction and repair of its railway lines. It alleges 
that some trees, after being taken by its agents to the mill, were found 
to be defective so that they were not suitable for railroad purposes 
and that its agents have from time to time converted such material 
into laths or other merchantable material and have disposed of the 
same upon the public market, but that such acts have not invaded or 
disregarded any rights of the complainants ; that certain valuable sur- 
plus of slabs and boards, in the trimming of the timbers at the mills 
for the use of the railroad company, necessarily results; that such 
side cuts, slabs and surplus material is not the property of the com- 
plainants ; that its agents have converted a part of such side cuts or 
surplus into merchantable material and disposed of the same for their 
use, but that such practice has at all times been well known to the 
complainants' agents who have from time to time examined the opera- 
tion of said mills and have never complained against such methods. 
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It alleges that all of the timber taken by it from public lands were from 
lands within a reasonable wagon hauling distance of its railway line, 
and that none of the timber was obtained at a greater distJ^ce than 
fifteen miles from its line. That it has at all times signified its will- 
ingness to comply with any reasonable regulations of Uie Department 
of the Interior with reference to the taking of timber from public lands 
not inconsistent with the grant made by the act of June 8, 1872 ; that 
from time to time controversies have arisen between the complainants 
and the defendant in regard to its right to take such tiniber, but no 
definite rules and regulations have ever been made covering the sub- 
ject matter by complainants' officers. Defendant further alleges that all 
of the timber mentioned in the bill of complaint, and for which an 
accounting is asked against it, was taken within the distance from the 
line of its San Juan Railway held by the adjudicated cases above re- 
ferred to, as being within the meaning of the term "adjacent" in said 
congressional grant. It admits that it took some timber f rpm complain- 
ants' public lands for construction purposes under the act of March 
3, 1875, c. 152, 18 Stat. 482 (U. S. Comp. St. 1901, p. 1568), but al- 
leges that it has a right so to do, and that it at all times complied with 
the regulations of the Department of the Interior or of the Commis- 
sioner of the General Land Office with reference to such taking. It 
asserts its willingness to make full showing of all its transactions in 
connection with 5ie taking of timber from public lands, asserts that all 
its acts in that regard were done openly and in the utmost good faith 
and under the belief that it had a right to take the timber mentioned 
in the bill under said grant. 

The Rio Grande, Pagosa and Northern Railroad Company, The Pa- 
gosa Lumber Company and Alexander T. Sullenberger answered joint- 
ly. This answer admits that said railroad company is a corporation 
and has existed as- such since the latter part of the year 1900, and is op- 
erating a railroad between Pagosa Junction, which is the point of con- 
nection with the Rio Grande Railroad, and Pagosa Springs, but denies 
that its principal business has been or is the carrying of logs cut from 
public lands or the lumber made therefrom, but asserts that this is 
but a small part of its business. It admits that the defendant Sullen- 
berger is president and general manager of said railroad company and 
that he is also the president and general manager of the Pagosa Lum- 
ber Company, a corporation, and that both of said companies are im- 
mediately under his general control and management. It admits that 
said lumber company operates two sawmills, but denies that all or any 
considerable part of the lumber manufactured by said mills is derived 
from the public lands of the United States, but avers that the prin- 
cipal produce of said mills is derived from timber cut from private 
lands. It admits that the lumber company has taken some timber 
from public lands as agent of the Denver and Rio Grande Railroad 
Company and claims that such taking for the Rio Grande Company 
was under the authority of congressional acts. That the lumber com- 
pany in that respect acted by virtue of an appointment in writing made 
by the Denver and Rio Grande Railroad Company, whereby said lum- 
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ber company was constituted the agent of said railroad company to 
take such timber and that in such taking it at all times acted within 
both the letter and spirit of the congressional grant. That it carefully 
and economically cut from the public domain only such timber as was 
suitable and proper for the purposes for which it was ordered by the 
railroad company, that in reducing said timber to the sizes called for 
by the orders given by the railroad company there has always been a 
certain amount of inevitable waste, that it has caused such waste to be 
reduced to the least possible amount and that it used and disposed of 
such waste to its own benefit. Admits that in the slabbing and saw- 
ing of the logs derived from the public lands in filling the orders of 
the Denver and Rio Grande Railroad Company, in the course of shap- 
ing said logs into the forms and dimensions specified in the directions 
of the Rio Grande Company, there resulted in every case a consider- 
able surplus or waste that could be and was adapted by the Pagosa 
Lumber Company, by trimming and sawing, into divers forms of 
lumber which was disposed of by the lumber company lucratively for 
the use and benefit of said lumber company, and that if such waste 
had not been so utilized and disposed of it would have been lost and 
destroyed and have been of no use or benefit to any person whomso- 
ever. Admits that in the course of the felling of trees and the manu- 
facture therefrom of standard gauge ties, bridge timbers, and other 
lumber for the Rio Grande CcMnpany there has resulted a considerable 
surplus of lumber which can be made into commercial lumber and 
which cannot be used in filling the orders of the, Denver and Rio 
Grande Railroad Company, and the three said defendants admit that 
they have used such excess of lumber for their own private purposes, 
and that such excess has been intermingled with the private stocks of 
lumber of the said Pagosa Lumber Company as collected from time 
to time at its mills, and that the same has been used for commercial 
and lucrative purposes by the said Pagosa Lumber Company; but it 
avers that said excess lumber would have been wholly wasted had it 
not been so used. Avers that in all respects the taking of such timber 
from public lands has been in strict accord with the authority confer- 
red by the Denver and Rio Grande Railroad Company under the acts 
of congress ; that they have strictly and carefully followed the direc- 
tions in that regard of the Denver and Rio Grande Railroad Company, 
and have delivered the manufactured product from the timber so 
taken to the Denver and Rio Grande Railroad Company, except said 
surplus or inevitable waste. 

The answer denies that the complainants are interested in or con- 
cerned in the said excess or waste, denies that the Pagosa Lumber 
Company in converting the same to its own use and benefit worked any 
wrong or injury to the complainants, and denies that any of said tim- 
ber was taken from public lands which were not adjacent to the line 
of the Denver and Rio Grande Railroad Company. 

The answer alleges that the Rio Grande, Pagosa and Northern Rail- 
road Company in due time pursued and complied with the matters and 
things provided for by the act of congress of March 3, 1875 (18 Stat. 
482), and that it took timber from public lands of the United States 
190 F.— 63 
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lying adjacent to its line of railroad for the construction of said road, 
that, with the exception of such timber as has been used by it in the 
construction of its said railroad, neither it nor SuUenberger nor the 
Pagosa Lumber Company has taken, or caused to be cut or taken, 
from the public domain of the United States any timber of any kind 
or character for any purpose or purposes whatsoever, save and except 
such timber as has been cut by these defendants under the power and 
authority conferred upon them by the Denver and Rio Grande Rail- 
road Company acting by, through and under the authority conferred 
upon it by the acts of congress in the bill of complaint set forth. 

The Rio Grande and Pagosa Springs Railroad Company, The New 
Mexico Lumber Company and E. M. Biggs filed joint answer. It 
admits that the Rio Grande and Pagosa Springs Railroad Company is 
a corporation organized and existing under the laws of the State of 
Colorado, and has been, and is, operating a railroad as averred in the 
bill, but it denies that its principal business consists, or has consisted, 
in carrying logs cut on or from the public domain to the sawmill of 
the New Mexico Lumber Company, or in carrying and delivering to 
the Denver and Rio Grande Railroad Company telegraph poles cut on 
the public domain, or large quantities of lumber manufactured at said 
mill from logs cut on the public domain. It avers that but a small part 
of its business consists in hauling logs and lumber products of timber 
cut from the public domain, admits that it does handle some logs and 
some lumber cut and manufactured from such timber. Admits that 
the New Mexico Lumber Company is a corporation organized under 
the laws of Colorado, and that the defendant Biggs is president and 
general manager of both said railroad company and lumber company 
and that both of said companies are under his immediate control and 
management; but denies that any considerable part of the lumber 
manufactured at said mills is derived from timber taken from the 
public lands of the United States, but avers that the principal product 
of said mills is derived from timber cut from private lands. 

Said answer then contains substantially the same allegations as 
found in the answer of SuUenberger and others above noted in refer- 
ence to the written authorization given to the lumber company by the 
Denver and Rio Grande Railroad Company for cutting and taking tim- 
ber from public lands for the use and benefit of said last named com- 
Eany, the manufacture of the same at the mills of the New Mexico 
rumber Company for said railroad company and the use by it of the 
excess waste or surplus resulting in such manufacture. It also alleges 
that the Rio Grande and Pagosa Springs Railroad Company took tim- 
ber from lands adjacent to its line for construction purposes under the 
act of congress of March 3, 1875, and that it took no other timber 
from public lands except as the agent of the Denver and Rio Grande 
Railroad Company under the grant and license to said latter company 
given by congressional acts. 

The Graden Mercantile Company and Thomas C. Graden filed a 
joint answer. It admits that the Graden Mercantile Company is a 
corporation under the laws of the State of Colorado, admits that 
Thomas C. Braden, is, and has been, the president of said Graden 
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Mercantile Company and that he has had direct management and con- 
trol of said company, that in the year 1900 and since that time the 
Graden Mercantile Company has been engaged in the lumber business 
and has two mills of the daily capacity respectively of twenty thou- 
sand feet and twenty-five thousand feet board measure, that one of 
said mills is situate about twelve miles easterly from Durango and 
within four miles of the San Juan Railway and the other about twen- 
ty-three miles easterly from Durango and within ten miles of the San 
Juan Railway, but that said mills have not been constantly operated. 
Admits that the Graden Mercantile Company, acting for and on be- 
half of the Denver and Rio Grande Railroad Company, and as its 
agent, and not otherwise, cut and removed timber from certain of the 
public domain of the complainants, to wit, parts of sections 3 and 4, 
Township 34, North, Range 6 West, and parts of sections 33, 34, 35, 
Township 35, North, Range 6 West, to the aggregate amount of 528,- 
960 feet and no more, and manufactured the same at one of its mills, 
that said timber was taken from lands not further distant from the 
line of the San Juan Railway than twelve miles, that said lands from 
which said timber was taken were adjacent to the line of said San 
Juan Railway within the meaning of the act of congress, and was 
within reasonable and easy hauling distance of said line of railway. 
That the other mill of said Graden Mercantile Company has been 
chiefly engaged in manufacturing lumber from timber cut from private 
lands and not belonging to complainants; but that, acting as the 
agent of the Denver and Rio Grande Railroad Company, and in its 
behalf, it has felled, cut, manufactured and delivered to said railroad 
company trees, logs and timber from certain of the public domain, of 
the complainants, to wit, parts of sections 25, 26, 27, 28, 33, 34 and 
35, in Township 35, North, Range 8 West, to the aggregate amount 
of 1,868,339 feet and no more, and that no other logs or timber 
taken from public lands were manufactured at said mill; that said 
trees and logs taken from public lands and manufactured at said mill 
as aforesaid were taken from lands not further distant from the line 
of said San Juan Railway than five miles, and were within reason- 
able and easy hauling distance from such line of railway and adjacent 
thereto, within the meaning of the acts of congress. That in the tak- 
ing of said timber from the public lands the Graden Mercantile Com- 
pany acted under and by virtue of a written appointment and au- 
thority from the Denver and Rio Grande Railroad Company, and that 
all of the timber so manufactured at its mills was delivered to the 
Denver and Rio Grand^ Railroad Company for its use in the construc- 
tion and repair of its said railroad line ; and for use in the construc- 
tion and repair of those portions of its said line which had been com- 
pleted prior to June 8th, 1882, and that said timber was taken, as it 
verily believed, for the purploses and as authorized by the congres- 
sional acts, of 1872 and 1875. That the Mercantile Company at all 
times acted in the utmost good faith and with the greatest possible 
care and precaution to prevent any unnecessary or unavoidable waste 
or loss of any timber, trees or lumber ; that it took no such trees or 
timber for its own use or benefit, nor for any purpose except to pro- 
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vide the defendant railroad company with the lumber so by it directed 
to be procured for the purposes and under the authority aforesaid; 
that the total amount of timber so taken by it was 2,397,299 feet and 
no more ; and that the Graden Mercantile (Jompany manufactured lum- 
^ber from logs and timber bought by it from private persons not taken 
or procured from lands belonging to complainants or from any por- 
tion of the public domain of the United States. That such care and 
prudence was exercised by the Graden Company that very little of 
such timber was lost or wasted by reason of any defect or decay there- 
in, or otherwise, and a very small proportion was lost or wasted in 
the preparation and manufacture of any such lumber, that all and ev- 
ery such loss or waste or shrinkage in such timber, whether by rea- 
son of defects in the timber itself or by reason of the portions neces- 
sarily cut therefrom in the manufacture thereof, was made good by 
the Graden Company by supplying to the Denver and Rio Grande 
Railroad Company other lumber manufactured from timber belonging 
to the Graden Company and not taken from lands belonging to com- 
plainants. That the Graden Company in felling and taking timber 
from the public lands for the Denver and Rio Grande Railroad C(Mn- 
pany took the same only from lands adjacent to its line of railway and 
adjacent to a line constructed prior to June 8th, 1882, that it at all 
times acted in the utmost good faith ^nd within the limitations ex- 
pressed and implied in the acts of congress. That the timber so cut 
and taken by these defendants did not, and does not, exceed in any 
case, in Value one dollar and fifty cents ($1.50) per thousand. This 
answer also refers to the adjudications construing the acts of 1872 
and 1875 and alleges that all the timber taken by these defendants was 
within the terms of said act and the construction put upon the same 
by the courts. Admits that in manufacturing such timber there nec- 
essarily occurs some surplus of slabs or pieces of some value which are 
not fitted for railway repair or construction, but that on account of the 
care and caution exercised by the Graden Company such surplus was 
very small and that none thereof was converted by the defendant to 
its own use or confused or intermingled with its own lumber where 
such side cut was of such dimensions and quality as was suited to such 
railway uses and purposes. 

The defendant E. F. Greenlaw filed a separate answer. He admits 
that he was maintaining and operating a sawmill at the time the bill 
was filed, located within ten miles of Ignacio, a station on the San 
Juan Railway, and that he manufactured lumber from logs cut on 
complainants' public lands, and that said lumber was delivered to the 
Denver and Rio Grande Railroad Company ; that he bought the mill 
from other parties and sawed up some logs then at the mill at the 
time of his purchase which he believes , came from section 28, Town- 
ship 35, Range 6 West; that thereafter he was duly appointed in writ- 
ing by the Denver and Rio Grande Railroad Company as its agent to 
enter upon public lands of the United States adjacent to its railway 
lines for the purpose of obtaining therefrom timber for the use of 
said railroad company; that he received orders from said compainy 
to manufacture lumber for it to the amount of 55,000 feet, and that 
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for that purpose he cut logs reasonably sufficient to fill said order on 
section 27, in Township 35, Range 6 West, in the County of La Plata, 
and that he proceeded to execute said order to the extent of about 20,- 
000 feet and was then ordered by a special agent of the Land Office 
not to saw any more lumber for the railroad company under the terms 
of his agency appointment, and he thereupon ceased to do so. That 
the greater part of the logs sawed at his mill came from lands owned 
by private persons, less than two per cent thereof coming frcMn pub- 
lic lands of the United States. That he has taken no timber from 
lands of the United States other than from the two sections mentioned, 
and acted then dnly as the agent of the railroad company and in good 
faith, believing said railroad company had a right to take said timber; 
that as the agent of the railroad company he kept exact memoranda 
and data by which he is able to know and to show the quantity of tim- 
ber so cut by him and the localities from which the same were de- 
rived ; that he exercised such care in sawing the logs that very little 
waste resulted, which small amount of waste and surplus he devoted 
to private uses or sale, and that the timber taken by him from said two 
sections was on lands adjacent to said line of railway and within rea- 
sonable wagon hauling distance thereof, to wit, the San Juan Rail- 
way. 

The defendant J. W. Savage filed a separate answer. He admits 
that he was operating a sawmill for the manufacture of lumber, and 
• alleges that the same was situate within six miles of that part of the 
Denver and Rio Grande Railroad line constructed prior to June 8th, 
1882. He denies that he has cut or taken any logs or timber upon the 
public lands of the complainants, but, on the contrary, alleges that all 
of the timber so cut or taken by him was taken from private lands 
in which the complainants have no interest whatever. 

The defendant Denver and Rio Grande Railroad Company filed an 
amendment to its answer. In this amendment it denies that any stand- 
ard gauge railroad ties, or bridge timbers, or other timber or lumber 
adapted to use on standard gauge railway, were used by the defend- 
ant for the purpose of remodeling or reconstructing its narrow gauge 
railroads into standard gauge railroads, or to converting into standard 
gauge railroads its narrow gauge railroads which had been constructed 
or completed before the 8th day of June, 1882, or other narrow gauge 
railroad constructed after that date ; but alleges that as to the portion 
of its line constructed prior to June 8th, 1882, it has since the origi- 
nal construction thereof taken timber from public lands and used the 
same only for the purpose of repair of said railway line. That for the 
purposes of necessary repair it has caused certain of said timber to 
be manufactured into size& and lengths adapted to standard gauge 
railway and asserts the right to do this under the acts of congress. 
That as to the portion of its lines constructed subsequent to June 8th, 
1882, it alleges that it has used timber from public lands only for 
purposes of original new construction, which it asserts it had the 
right to do under the act of March 3, 1875, and any timber taken for 
that purpose has been in accordance with the provisions of said act, 
and that as to lines constructed since June 8th, 1882, it did not take 
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or use timber from public lands for any purposes of repair or remod- 
eling or reconstruction whatever. 

On January 8th, 1904, the complainants filed their petition asking 
leave to amend the bill of complaint, with the proposed amendments 
attached thereto. This petition was not presented to the Court for 
action thereon until more than two years after the same had been filed 
and after a great deal of testimony had been taken in the case. The 
right to amend was opposed by the defendants. Arguments were heard 
upon the petition and briefs filed, but no action was then taken by the 
(Jourt on said petition, the Court announcing that leave to amend the 
bill would not be passed on by the Court unless it appeared on final 
hearing that each party had had ample opportunity to adduce proof 
on the new matter to be brought into the bill by the proposed amend- 
ment. It now appears that such proof has been introduced by all 
the parties and the new issues raised by the proposed amendments 
have been elaborately argued by respective counsel in their final briefs. 
It will therefore be ordered tnat complainants may amend their bill 
as prayed in their petition. Said amendments will be taken as denied 
in the several answers, unless the defendants ask leave to plead thereto 
otherwise. The proposed amendment introduces intp the suit two al- 
leged vital elements, viz. : 

1.- That the line of the San Juan Railway as constructed, which 
was. alleged in the bill to be the line contemplated in the original ar- 
ticles of incorporation of the Denver and Rio Grande Railway Com- 
pany, is not, under the facts adduced in evidence, the true line of the 
San Juan Railway. That the true line was a line that the defendant 
partly constructed, but never completed, beginning at Chamita, in New 
Mexico, and extending northerly up the valley of the Big Chama 
River, whereas the line of the San Juan Railway as completed begins 
at Antonito, in the State of Colorado, at a point far north of Chamita 
and runs from Antonito in a general westerly direction ; and 

2. That a written contract entered into between the Denver and Rio 
Grande Railway Company, The Union Pacific Railway Company, The 
Atchison, Topeka and Santa Fe Railroad Company, The New Mex- 
ico and Southern Pacific Railroad Company and The Pueblo and Ar- 
kansas Valley Railroad Company, in which it was agreed that the 
Denver and Rio Grande Company would not further extend its lines 
into certain sections of the Territory of New Mexico as contemplated 
by its articles of incorporation, operated as a repudiation by the Rio 
Grande Company, and thereby a loss, of all of its rights from that date 
granted by the act of June 8, 1872. These matters will be consid- 
ered later. 

The bill prayed for an injunction against the further taking of 
complainants' timber and for an accounting for that which had been 
taken and judgment for the value thereof. The temporary writ issued, 
and among its other prohibitions restrained the defendants from tak- 
ing any timber from beyond three miles of its right of way on either 
side of the road. From this order an appeal was taken. The court 
of appeals lifted some of the restrictions in the temporary order and 
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modified others. 124 Fed. 156, 59 C. C. A. 579. With these changes 
the temporary writ has since stood. 

Proofs have been taken, consisting of about four thousand type- 
written pages, and a large number of exhibits comprising many hun- 
dred pages more. Oral arguments have been had, written briefs 
filed and the issues submitted for final determination. 

It was suggested at the oral argument, and again in the briefs, 
that the record was so extensive and the testimony of witnesses so 
contradictory as to the physical facts disclosed upon the ground which 
had to do with the measurement of stumpage for the purpose of as- 
certaining the amount of timber that had been taken from concededly 
public lands ; that there was such positive and direct contradiction be- 
tween witnesses as to whether some of the public lands from which 
complainants claim timber was taken, ever at any time had any timber 
growing oh it; that there was such a wide difference between wit- 
nesses for complainants on the one hand and for defendants upon 
the other as to the amount of timber which has been taken from com- 
plainants' lands as ascertained from the stumpage; and that so much 
clerical and accounting work would have to be done by way of de- 
ducting from the gross measurements reported by complainants' wit- 
nesses stumpage unquestionably included therein but found afterward 
to be on many tracts of privately owned land, that the Court would 
need the services of an accountant to examine the record and make 
report in condensed form, (1) of the amount of timber actually 
taken which belonged to complainants, (2) the sub-divisions from 
which such timber was taken and the distance thereof from a line of 
the defendant's railroad, (3) the amount thereof taken from lands 
adjacent to such line within the meaning of the act of June 8, 1872, 
and used by the defendant Denver and Rio Grande Railroad Company 
and for what purposes used, (4) the amount thereof, if any, con- 
verted to the private use and benefit of the other defendants with the 
permission or acquiescence of the railroad company, (5) the amount, 
if any, taken from lands not adjacent to a railroad line and by which 
of the defendants, and (6) the amount, if any, taken by others than 
any of these defendants or by other agents of the railroad company 
other than the defendants here sued. The arguments on the hear- 
ing, the briefs and such examination of the record as time will permit, 
convinces that this ought to be done. 

It is earnestly insisted by the defendants that the government's 
cruising party, said to be composed of twenty or thirty men who 
were sent into the field to measure the stumpage and spent about 
two stmimers in that work, measured up stumpage indiscriminately 
throughout that entire section of country, including that found on 
both public and private lands, and that the stumpage so measured 
on lands privately owned enters into and i's a part of the ninety-six 
million feet which was claimed by complainants, but which their 
counsel now say should be reduced by some fifteen or twenty mil- 
lion feet. It is evident that this insistence is not lightly made, and 
a careful examination of the record must be made for the purpose of 
ascertaining the true facts in that particular. 

The defendants also sent a cruising pairty into the field and made 
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measurements of stumpage and they insist that their measurements 
do not disclose more than one-third as much timber taken from pub- 
lic lands over the territory in question as that claimed by the com- 
plainants, and that complainants' cruisers greatly swelled their es- 
timates of the true amount of timber that had been taken from par- 
ticular sections of public lands by measuring the stumpage on a small 
part of any one section which they believed to be a fair stumpage for 
the entire tract and on such measurement making their estimate for 
the entire tract ; that this was found to be wholly misleading because 
in measuring the different sections the only manner in which the 
true. stumpage could be arrived at was to take the smallest subdivision 
of each tract and make measurements and estimates only thereon, 
as they claim their cruisers did. It is also claimed by^ the defendants 
thait complainants' druisers measured and carried into their esti- 
mates stumpage on either side of the line of the San Juan Railway 
and within its two hundred foot right of way, and they insist that 
any timber standing on said right of way became, by ownership 
of the right of way, the property of the railroad company iji which 
the complainants had no interest and for which they can in no event 
recover the value thereof. 

The results of these measurements, by each side, were put down 
in small blank books carried at the time. There are a great number 
of them and they have been filed as a part of the evidence in the 
case and must be examined. It will also be necessary to eliminate 
the measurements ascertained from stumpage of timber taken, if any, 
by the Rio Grande, Pagosa and Northern Railroad Company and the 
Rio Grande and Pagosa Springs Railroad Company, each of which 
availed itself of the right to take timber for construction purposes 
under the act of March 3, 1875. I shall hereinafter state the other 
matters which will need to be examined into and reported by the 
special master, if appointed. 

It is important to first ascertain and determine the rights of the 
parties. In order to do so the following questions must be considered 
and answered, and their true answers on being applied to the facts 
will determine, as I conceive, the whole controversy. The questions 
are these, viz : 

1. Is the case as made by the bill and answers one of equitable cog- 
nizance ? 

2. Did the contract entered into by the Denver and Rio Grande 
Railway Company with the Santa Fe Railroad Company and the 
three other railroad companies on March 27th, 1880, whereby the 
first named company agreed not to extend its lines further into certain 
territory, operate as a surrender, as of the date of said contract, of all 
of its rights, from and after that date, given by the congressional act 
of June 8th, 1872? 

3. Is the San Juan Railway constructed from Antonito, a point 
on one of its other lines, westerly over the continental divide to the 
valley of the Las Animas River and thence northerly up said valley 
and completed to a point north of Durango prior to June 8th, 1882, and 
ever since operated, and being the only line that it ever completed 
through that territory, a line entitled to the benefit of the grant given 
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by the act of June 8, 1872? Or is the roadbed some forty miles in 
length, but on which no track was ever laid and no railroad in any 
manner ever operated over the same, which it constructed at an early 
date from Chamita, near the junction of the Big Chama River with 
the Rio Grande Del Norte, northward and up said Big Chama River, 
the San Juan Railway as contemplated by the original articles of in- 
corporation of the Denver and Rio Grande Railway Company ? 

4. Does the fact that a large part of the lands from which the 
timber in controversy was taken was within and a part of the Ute In- 
dian Reservation at the time the act of June 8, 1872, was p.issed, 
operate to exclude them as not being lands contemplated by said act? 

5. Do the adjudicated cases between the complainants and the Den- 
ver and Rio Grande Railway Company and Railroad Company, re- 
ferred to in the bill, construing the act of June 8, 1872, together with 
the conduct of the complainants' agents who visited, from time to 
time, the mills at which the timber in question was being sawed, 
knew the locality and public lands from which it was taken and the 
manner in which it was being manufactured and their failure to ob- 
jeat thereto, operate as an estoppel against complainants to make the 
claim for an accounting as sought in the bill? 

6. "Were the lands from which the defendants took and were 
taking the timber, adjacent to the right of way of the Denver and 
Rio Grande Railway Company? 

7. "Had the railroad company the right to take timber from govern- 
ment lands adjacent to its right of way to make the narrow gauge 
railroad which was built prior to June 8th, 1882, over into a broad 
gauge railroad, or to repair broad gauge railroad after such a change 
had been made? 

8. "Had the railroad company the right to take timber from lands 
adjacent to one of the lines of railway numbered and specified in the 
original grant of its franchise to its predecessor, and use this timber to 
repair another of those lines? 

9. "Had the railroad company or its agents the right to the sur- 
plus lumber arising from logs found inapplicable, on account of rot or 
other latent defects, to the uses of the railroad company, after they 
arrived at the mills, and from the side cuts of the logs that were used 
for railroad purposes ? 

10. "Conceding that the railroad company had the right to take 
timber from lands adjacent to its right of way for the purposes for 
which it was obtaining the timber in controversy, that the lands from 
which it was removing this timber were adjacent, and that the rail- 
road company was entitled to the surplus lumber after extracting from 
the logs the timber it needed, was it abusing this right, wasting the 
timber, and recklessly and designedly creating an unnecessary excess 
for its own benefit or that of its agents, to the manifest injury of the 
government ?" 

Questions 2 and 3 above noted are brought into the case by amend- 
ments to the bill. Question 4 appears not to have been suggested un- 
til after much of the testimony had been taken and again on final ar- 
gument. Questions 6, 7, 8, 9 and 10 were first propounded in this 



Digitized by 



Google 



842 190 FEDERAL REPORTBB 

case by the court of appeals (124 Fed. 159, 59 C. C. A. 579), and that 
court said of the first four thereof "These questions are grave and 
difficult. They must in any event be considered and decided at the 
final hearing of the case." 

They will be considered in the order above given. 

[1] As to question 1, — ^This question must be answered in the af- 
firmative. Preteca et al. v. Maxwell Land Grant Co., 50 Fed. 674, 
676, 1 C. C. A. 607; Oolagah Coal Co. v. McCaleb et al., 68 Fed. 86, 
15 C. C. A. 270; United States Freehold Land & Em. Co. v. Gal- 
legos, 89 Fed. 769, 32 C. C. A. 470; Dimick v. Shaw, 94 Fed. 266, 
36C. C. A. 347; 

Pomeroy's Equity Jurisprudence, Vol. 1, § 237: 

"Equity therefore assumed a jurladiction to grant an Injunction restrain- 
ing tbe commission of actual or threatened waste; and having obtained ju- 
risdiction for the purpose of awarding this special relief, which, in many 
Instances, is not complete, the court will retain the cause, and decree full 
and final relief, Including damages." 

Daniell's Chancery P. & P., Vol. 3, p. 1732: 

"The Inadequacy of the remedy at common law, as well to prevent aa to 
give redress for waste, is so unquestionable, that a resort to the courts of 
law, for either of those purposes, has in a great measure fallen into disuse. 
The remedy by a bill in equity is much more easy, expeditious and complete." 

And page 1737: 

"The court will likewise interfere by Injunction, where the parties com- 
mitting the waste, with nothing but temporary and limited interests in the 
subject matter, are maliciously and wantonly abusing their legal rights to 
. the Injury of those in remainder ; this is commonly called equitable waste, 
which may be defined to be the commission of such acts as at law would not 
be esteemed, under the circumstances of the case, to be waste, but which are 
so esteemed in the vi<%w of a court of equity, from their manifest Injury to 
the inheritance, though not IncoUsistent with the legal rights of the party 
committing them." 

And page 1739: 

"It Is to be remarked, that the object of the Court's interference In grant- 
ing an injunction to stay this kind of waste (equitable) is not by way of 
satisfying a damage, but in order to prevent a wrong, and, therefore, a per- 
son cannot come into equity merely for an account, unless where the waste 
is of that nature that the plaintiff has no remedy at law; the account de- 
'. pends entirely upon the Injunction ; it is incidental to and consequential 
upon it; and, If a person is entitled to the one, he is entitled to the other 
also, on the principle of preventing a multiplicity of suits." 

It is alleged in the bill that the Denver and Rio Grande Railroad 
Company claimed the right to send its agents, the other defendants, 
upon the public lands in question and take timber under the license 
given it by the act of June 8, 1872, but that it was abusing that privi- 
lege and wantonly committing waste in taking complainants* timber 
therefrom, and that it threatens to continue such practices. 

United States v. Bitter Root Co., 200 U. S. 451, 26 Sup. Ct. 318, 
50 L. Ed. 550, is not to the point. 

• [2] As to question 2, — ^The proviso in the act of June 8, 1872, is 
as follows: 

"Provided, That said company shall complete its raUway to a point on the 
BiU) Qrande as far south as Santa F6, within five years of the passage of 
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th!s act, and shall complete fifty miles additional sontli of said point in eacb 
year thereafter, and In default thereof, the rights and privileges herein grant- 
ed shall be rendered null and void so far as respects the unfinished portion 
of said road.** 

The southerly point, as fixed in this proviso, was to be on the Rio 
Grande, and such point was required to be as far south as Santa Fe. 

The amendatory act of March 3, 1877 (19 Stat. 405), changed this 
proviso so that it reads as follows: 

"ProTided, That said company shall complete its railway as far south as 
Santa F6 within ten years of the passage of this act and shall complete fifty 
miles additional south of said point in each year thereafter ; and in default 
thereof the rights and privileges herein granted shall be rendered null and 
void as f^ as respects the unfinished portion of said road." 

Under this amendment the Rio Grande was eliminated as the south- 
erly point to be reached, and the time extended from five to ten years. 
It was only required that said southerly point should be as far south 
as Santa Fe; but the proviso further required the railway company 
"shall complete fifty miles additional south of said point in each year 
thereafter." Now the provision in the contract of March 27th, 1880, 
made by the Rio Grande Company with the Santa Fe Railroad Com- 
pany and other railroad companies, which it is claimed operated as a 
surrender and forfeiture by the Rio Grande Company of all future 
rights under the act of June 8, 1872, reads as follows : 

"And the party of the third part (The Denver and Rio Grande Railway 
Company) hereby agrees to and with the parties of the second part (The 
Atchison, Topeka and Santa F6 Railroad Ck>mpany, The Pueblo and Arkan- 
sas Valley Railroad Company, The New Mexico and Southern Pacific Rail- 
road Company), and with each of them, as long as the parties of the second 
part, and each of them, shall keep the agreements on their behalf herein con- 
tained, not directly or indirectly to construct or promote the construction of 
any railroad • • • in New Mexico south of the parallel of latitude seventy- 
flve mUes south of the village of Conejos in Colorado, • * * provided, 
nothing herein contained shall • • • prevent the construction of a line 
by the party of the third part through New Mexico for the purpose of reach- 
ing Arizona, provided such line shall not, in New Mexico, south of said last 
mentioned parallel of latitude, be located east of the 108th Meridian, or south 
of the parallel of latitude nine^ miles south of the northerly boundary of 
New Mexico." 

An examination of the map of New Mexico shows that Santa Fe 
is approximately ninety miles south of the northerly boundary of New 
Mexico. The Rio Grande Railway Company was therefore at lib- 
erty, notwithstanding the contract, to construct its line as far south 
as Santa Fe within ten years after June 8th, 1872, but if it kept the 
obligation of the contract that line would have been deflected west- 
erly, from the point where it entered the territory from the north, 
across the northwest comer of New Mexico and into Arizona, in or- 
der to reach a point as far south as Santa Fe. This would have carr 
ried it far west of the valley of the Rio Grande, which valley would 
appear to be the most feasible and direct route for reaching El Paso 
in the State of Chihuahua. El Paso, in the State of Chihuahua, is 
named in the articles of incorporation as being the most southerly 
point to which it was proposed to construct the Rio Grande Railway, 
the first named line in its articles of incorporation. But ccmceding that 
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a feasible route to El Paso might have been found from the point in 
Arizona to which the contract permitted it to construct its road, it 
was, by the terms of said agreement, prohibited from thereafter re- 
entering New Mexico with extensions of its line in order to reach 
El Paso. Nevertheless, extension to El Paso might have been made 
from the point in Arizona by extending into the Republic from Ari- 
zona and thence to El Paso. It would therefore appear that the con- 
tract did not prohibit the railway company from reaching El Paso, in 
the State of Chihuahua, as its most southerly terminus. The total 
effect of th^ contract in that regard was a prohibition against reaching 
that southerly terminus T)y building its line over New Mexican ter- 
ritory. But, even conceding that the deflection of its line far to the 
westward, undef the requirements of the contract, would have ren- 
dered it impracticable to reach El Paso, it is not believed that the 
railway company's rights under the congressional grant would have 
been in any manner affected thereby. Congress fixed the penalty for 
failure to comply with the condition now being considered; and it 
did so without regard, so far as disclosed bv the act, to the causes 
that might prevent construction southward ; the latter part of the pro- 
viso reads: 

"And in default thereof (failure to eomplete its railway as far south as 
Santa F6 within ten years of the passage of the act and fifty miles additional 
south in each year thereafter) the rights and privileges herein granted shall 
be rendered null and void so far as respects the unfinished portion of said 
road." 

The cause of the failure to extend southward is not therefore be- 
lieved to be a matter open for consideration under the terms of the 
act. 

The second question will therefore be answered in the negative. 

[3] As to question 3, — ^The railroad line nearest which the timber 
in question was cut extends from Antonito, a point in Colorado on 
the line designated in the railway company's articles of incorporation 
(1870) The Denver and Rio Grande Railway, westerly. It lies near 
to the dividing line between Colorado and New Mexico for many 
miles, being in part on one side and in part on the other, of that line. 
It reaches -and crosses the San Juan valley. At a point on the Los 
Plnos River, a tributary to the San Juan, it takes a northwesterly 
course to Durango and thence northerly up the Las Animas Rfver. Its 
construction was begun at Antonito in April, 1880, and it was com- 
pleted into Durango during the summer of the next year. A map 
showing its definite location was received and filed by the Secretary 
of the Interior under the act of June 8, 1872. It has always been 
known and operated as the San Juan line. The route over which it 
was constructed conforms to the route designated in the original ar- 
ticles of incorporation as the San Juan Railway. The articles in that 
particular read thus : 

*'The San Juan Railway, — Commencing at a point on the said Denver and 
Bio Grande Railway near or accessible to the valley of the Chama, or such 
other western tributary of the Rio Grande as may be found most eligible, 
and to extend thence by such most eligible valley to the divide separating 
the waters of the Great Colorado from the Rio Grande, and thence to such 
point in the San Juan valley as may be most expedient" 
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Starting at Antonito this line runs westward up a tributary of the 
Rio Grande until it reaches the crest of the Chama Mountains, thence 
westward across the valley of the Big Chama River and over the 
continental divide, which separates the waters of the Great Colorado 
from those of the Rio Grande, thence down the tributaries of the Rio 
San Jiuin, thence down the San Juan valley and across it to the Los 
Pinos, a tributary of the San Juan, thence up the Los Pinos and on to 
Durango. This route complies literally with that given in said original 
articles of incorporation. But it is said that because the railway com- 
pany constructed a forty mile roadbed up the Big Chama River from 
Chamita, a point on its main line far south of Antonito, which, if it 
had been continued, would have covered the same general section of 
country in Southwest Colorado as the line that was constructed, and 
inasmuch as the defendant has continued to pay taxes on said roadbed 
and claim it as its property, this should .be considered the true San 
Juan Railway as contemplated by the original articles of incorporation. 
Chamita is in New Mexico far south of Antonito and on what may be 
called the main line, that is the one first designated in the articles of 
incorporation. It is referred to as the main line in Railway Co. v. 
Ailing, 99 U. S. 463, 25 L. Ed. 438, and the other seven lines desig- 
nated in the articles as feeders or branches. But this main line had not 
reached Chamita until a large amount of grading and track laying had 
been finished from Antonito westward. It was the undoubted intention 
of the. railway company at that time to complete the line westward 
from Antonito as its S^n Juan line, and so designated in the articles of 
incorporation, and it has ever since adhered to and carried out that 
intention. 

The answer to the third question therefore must be, that the de- 
fendant's line of railway from Antonito westward to and beyond 
Durango is its San Juan Railway, that it was completed to Durango 
and beyond prior to June 8, 1882, and was and is entitled to the 
benefit of the grant given by the act of June 8, 1872, and that the 
unused roadbed up the Big Chama from the main line at Chamita is 
not the San Juan Railway as contemplated in the original articles of 
incorporation. 

[4] As to question 4, — ^When the act of June 8, 1872, was passed a 
large part, but not all, of the lands from which the timber in contro- 
versy was cut were within the Ute Indian Reservation. This reserva- 
tion was created by treaty with the Utes and other Indians concluded 
March 2nd, 1868, and proclaimed November 6th of that year, and is 
found in 15 Stat. 619. Its eastern boundary was the 107th Meridian 
of Longitude, its southern boundary the southern boundary line of the 
Territory of Colorado, and its western boundary the west line of said 
Territory. The lands were "set apart for the absolute and undisturbed 
use and occupation of the Indians." The United States agreed that no 
person, except certain government officers, should be permitted to pass 
over, settle upon or reside in the territory described. Article 14 of the 
treaty provided : 

*'Tbe said confederated bands agree that whensoever, in the opinion of 
the President of the United States, the public interests may require it that 
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an roads, hlgrhways and railroads authorized by law aball havtt tbe right 
of way through the reservation here^ designated." 

On May 12th, 1880, the President is'siued a proclamation declaring 
that public interests required the construction of defendant's railroad 
through said reservation (Complts. Ex. 8). The defendant's San Juan 
Railway line extends in part through the territory originally included 
in said reservation. On April 23rd, 1872, congress passed an act au- 
thorizing the Secretary of the Interior to make certain negotiations 
with said Indians for the extinguishment of their right to the south 
part of said reservation (17 Stat. 55, c. 115). The negotiations resulted 
m an agreement with the Indians, which agreement was ratified by 
congressional act April 29th, 1874. By this agreement the Utes re- 
linquished to the United States all their right and interest in a strip 
fifteen miles wide lying immediately north of the southern boundary 
line of said reservation, except the right to hunt thereon (18 Stat. pt. 
3, p. 36, c. 136). Thereafter, and in 1880, congress by act ratified an 
agreement with the Indians by which they released all of their rights 
in said reservation, but the act provided for allotments of lands within 
the bounds of said reservation in severalty to said Indians, designating 
the amount of land to each Indian for which patents might issue con- 
veying the fee and prohibiting either voluntary or involuntary encum- 
brance or alienation until such time thereafter as the President might 
see fit to remove the restriction, (Act June 15, 1880, c. 223, 21 Stat 
199). These allotted tracts appear upon the maps offered in evidence 
under the designation "I. A." Complainants' counsel did not claim on 
oral argument nor in the brief that any of the cutting complained of 
had been done on these allotments, nor that the complainants would 
be entitled to the value of any timber cut thereon even if the proof 
showed such cutting. On the contrary, I understand the defendants 
to claim that there is no proof that there was any cutting on said allot- 
ments, and that, in fact, there was none. The defendants also made the 
claim, at oral argument and in briefs, that none of the cutting com- 
plained of was done until after the reservation had been vacated by 
act of June 15th, 1880. We now note that the sole contention of com- 
plainants' counsel, as we understand it, is that the lands on which much 
of the cutting was done being, at the time the act of June 8, 1872, was 
passed, within the Ute Reservation such lands cannot be considered 
"public lands" within the meaning of said act. The United States 
owned the fee in the land within the reservation. The Indians were 
given the right of occupancy and such use as they saw fit to make of 
it. The United States could convey the fee, subject to such rights as 
were given by the treaty, and make such use of them during the exist- 
ence thereof as they saw fit, not inconsistent with the rights of the In- 
dians. M., K, & T. Ry. Co. v. Roberts, 152 U. S. 114, 14 Sup. Ct 
496, 38 L. Ed. 377; Spalding v. Chandler, 160 U. S. 394, 403, 16 
Sup. Ct. 360, 40 L. Ed. 469; Biittz v. N. P. R. R., 119 U. S. 55, 7 
Sup. Ct. 100, 30 L. Ed. 330; Beecher v. Wetherby, 95 U. S. 517, 24 
L. Ed. 440. 

In United States v. Blendaur, 128 Fed. 910, at page ;i3, 63 C C 
A. 636| at page 639, it is said; 
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"The words 'public lands' are not always used in the same sense; their 
true meaning and effect are to be determined by the context in which tbey 
are used, and it is the duty of the Court not to give such a meaning to the 
words as should destroy the object and purpose of the law or lead to absufd 
results." 

The Court then proceeds to approve the following found in United 
States V. Bisel, 8 Mont. 20, 19 Pac. 251 : 

••There Is no statutory definition of the words *public lands/ and the mean- 
ing of them may vary somewhat in different statutes passed for different 
purposes, and they should be given such meaning in each as comports with 
the intention of Congress in their use." 

The treaty of 1868 expressly provided that railroads should have 
the right of way through the reservation if, in the opinion of the Presi- 
dent, the public interests required. The Ute Reservation was a vast 
territory ; it comprised a parallelogram in the southwestern part of the 
Territory extending approximately two hundred miles north and south 
and one hundred and twenty-five miles east and west. It was apparent 
to congress, from the original articles of incorporation of the rail- 
way company, that both its Western Colorado Railway and its San 
Juan Railway would cross the reservation. The two lines last referred 
to, and other lines designated in the original articles of incorporation, 
were projected entirely through a mountainous country in which rail- 
road building is, of course, unusually expensive. It was then an unde- 
veloped and frontier country. " The population of the Territory was 
less than forty thousand in 1870. It would have been an almost im- 
possible thing to have brought the materials needed by the- railroad 
company, and named in the act, into the reservation from points be- 
yond its borders. Lex non cogit ad impossibilia. It cannot be believed 
that congress, by the act, intended to withhold from the railway com- 
pany the right to take from lands adjacent to its lines within said 
reservation stone, timber, earth, water and other material for the con- 
struction and repair of such lines. Under such conditions "public 
lands," as used in the act, must be construed to include lands within 
said reservation, and that the act gave the right to the railway compa- 
ny to take the materials named therefrom for the purposes expressed, 
and that such right was not in conflict with the rights given to the 
Indians under the treaty. Beside this, the right and license given under 
the act of 1872 were continuing. The reservation was vacated before 
the San Juan line had entered it, and none of the timber involved in 
this suit was taken until after such vacation. Further than this, by the 
act of April 29, 1874, it appears that the Indians relinquished a strip 
fifteen miles wide on the southern side of said reservation, which strip 
covers almost all of the lands theretofore lying within said reservation 
and from which timber was taken and here complained of. Before 
construction On the San Juan line had been begun congress, by act 
oiE Marqh 3, 1877, amendatory of the act of June 8, 1872, confirmed 
said rights given by the earlier act. 

Question 4 is therefore answered in the negative. 

[B] As to question 5, — ^The railway company was given a mere 
privilege or license to take timber and other material from the public 
lands by the act of 1872. In exercising that license from time to time 
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it parted with no consideration and the complainants received nothing 
therefor. When the defendant, through its agents, cut the timber in 
question and took it from complainants* lands neither it nor they ren- 
dered anything of value to complainants. Their acts in that regard 
produced, in fact, a detriment to complainants. The alleged acquies- 
cence, by silent or even open approval on the part of the agents who 
visited the mills where the timber was being sawed and knew from 
what lands it came and the distance thereof from the line of the San 
Juan Railway, could not operate as a relinquishment on the part of 
complainants of their right to demand damages therefor, if the taking 
of the timber was not within the privilege granted by the act. Pine 
River Logging Co. v. U. S., 186 U. S. 279, 290, 291, 22 Sup. Ct. 920, 
46 L. Ed. 1164. The case does not fall within the rule that protects 
a licensee who has made expenditures upon another's estate for the lat- 
ter's benefit. . It is therefore not believed that the alleged acts of ap- 
proval by complainants' agents can in any manner be made the basis 
of an estoppel. 

By the litigated cases set up in the answer, in which these com- , 
plainants were complainants and the defendant Denver and Rio Grande 
Railroad Company, or its predecessor railway company, were defend- 
ants, it is sought to bind the complainants to the definition of "ad- 
jacent," as used in the act of 1872, adopted in those cases, i. e., that 
public lands on which timber might be found suitable for construc- 
tion and repair purposes were adjacent, within the meaning of said act, 
if they were within reasonable hauling distance by wagon from the de- 
fendant's line of railway. It is said that in those cases it was conclu- 
sively established that the public lands from which the timber in this 
* suit is alleged to have been taken are within the definition of "adja- 
cent," as there given, — there the public lands from whigh the timber 
was taken being much further from the defendant*s line of railway 
than any of the lands from which timber appears to have been taken 
in this case. And so it is urged that that question is res ad judicata. 
Those were actions in personam. They were brought to recover dam- 
ages for the value of complainants' personalty taken by the defendants. 
The locus from which the property was taken, was material, true, — 
but that was an incident to the issue. Those cases were not brought 
to fix a status. No such question was there presented for final adjjidi- 
cation, — ^not even as to the lands from which the timber was taken in 
those cases, much less the lands here involved. Those suits were in 
no sense proceedings in rem. [6] As I understand it the plea of res 
adjudicata as estoppel inter omnes must be made upon a judgment in 
a proceeding purely in rem. 

Question 5 is therefore answered in the negative. 

[7] As to question 6, — In 1887 the District Judge for this district 
construed the word "adjacent," as used in the act of June 8, 1872, as 
well as in the act of March 3, 1875, to include s»uch lands from which 
the timber thereon might be transported to the line of the railway by 
ordinary wagon haul. United States v. D. & R. G. Ry. Co. (D. C.) 31 
Fed. 886. However, that holding may be considered mere dictum, for 
the stipulated facts in that case admitted : 
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"4. That the lands from which the timber was cut were along and near 
and adjacent to the line of railwky of said company." S. c. (C. C.) 34 Fed. 
838; 8. c. United States v. D. & R. G., 150 U. S. 1, 14 Sup. Ct. 11, 37 L. 
Ed. 975. 

But the construction of the act in this particular was raised by the 
instructions of the trial court and passed on in the appellate court in 
Batcheldor v. U. S., 83 Fed. 986, 28 C. C. A. 246. In that case the 
court of appeals for this circuit approved the wagon haul rule. That 
court, speaking through Thayer, Judge, said : 

*Trobably no better or more reasonable test can be applied than that which 
was first suggested by Judge Hallett In U. S. v. Denver & R. G. Ry. Co. [D. 
C] 31 Fed. 886, 889, namely, that timber should be regarded as adjacent to 
the right of way of a railroad, without reference to township or section lines, 
if it is within reasonable hauling distance by wagon. It is generally the 
case that timber suitable for railroad construction will not !bear transporta- 
tion by wagon from points remote from the established line of road, by rea- 
son of the expense Incident to transporting It. If railroads, therefore, arc 
limited in their right to take timber from the public domain to such timber 
standing on either side of their rights of way as they can reasonably afford 
to haul by wagofn from the place where it is cut, it Is probable that they 
will realize the full benefit of the privilege which congress intended to confer 
i .(1 that the privilege will not be abused.'* 

And the same court, when the case now under consideration was 
before it on appeal from the order directing the iss;uance of the tem- 
porary writ, in considering this question said : 

"While they insist that the timber was not taken from lands more than 
12 miles distant from the right of way of the D. & R. O. Railroad Company, 
and that these lands were adjacent to that right of way, they concede that- 
no definite limit to lands adjacent to a railroad under these acts of congress 
(acts of 1872 and 1875) has ever been fixed, and that the most rational and 
generally accepted definition of 'adjacent lands' under these acts is that 
originally given by the learned judge who granted this injunction — that 
they are lands upon which the timber is within reasonable hauling distance 
of a railroad by wagon. U. S. v. Denver & R. O. Ry. Co. [D. C] 31 Fed. 886 ; 
Batcheldor v. U. S., 83 Fed. 986 [28 C. a A. 246] ; U. S. v. St Anthony R. 
Co., 114 Fed. 722 [52 a C. A. 354]." 

These two opinions of the court of appeals for this circuit would, of 
course, be all-sufficient to bind this court to the wagon haul rule to be 
applied in determining what lands are "adjacent" to the railroad, but 
for United States v. St. Anthony R. R. Co., 192 U. S. 524, 24 Sup. Ct. 
333, 48 L. Ed. 548, opinion in which was handed down by the supreme 
court after the cases in the court of appeals were decided. In that case 
the court said: 

"The Important question In this case Is as to the meaning of the term 'ad- 
jacent' when used In the first section of the statute of 1875." 

The supreme court then expressly disapproved the wagon haul rule, 
saying of it, at page 534 of 192 U. S., at page 336 of 24 Snip. Ct. (48 
L.Ed. 548): 

"We are not satisfied of the correctness of this construction or of its rea- 
spn^bleness. Lands might In this way be found adjacent which were 60 or 
lOb br more miles away, and which could not be regarded as adjacent within 
vLny meaning of that 'word heretofore given, and could only be said to be 

190F.--54 
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adjacent in order to serye an exigency and to allow a railroad to procure 
timber gratuitously from the goyemment The purpose may, perhaps, be 
good, but the meaning cannot be stretched too far, eyen to accomplish a pos^ 
Bible desirable end." 

And again, page 540 of 192 U. S., page 338 of 24 Sup. Ct. (48 L. 
Ed. 548): 

"We cannot take, for the reasons already stated, the fact of wagon-road 
transportation as a means of deciding whether the lands are or are not adja- 
cent, for it seems to us that it may lead us far beyond any reasonable lixnit 
to the word." 

The St. Anthony Case requires me to ignore the wagon haul rule; 
for on the point under consideration I can see no difference between 
the acts of 1872 and 1875. The latter act (18 Stat. 482) in that regard 
reads as follows: 

''Also the right to take, from the public lands adjacent to the line of said 
road, material, earth, stone, and timber necessary f6r the construction of 
■aid railroad.*' 

The St. Anthony Case does not give a fixed definition of "adjacent," 
— ♦> did not intend to do so. But we find much in that opinion that is 
helpful in reaching a correct construction of that term in each case as 
It may arise. At page 536 of 192 U. S., at page 337 of 24 Sup. Ct. 
(48 L. Ed. 548), reference is made to Stone's Case, 64 Fed 667, 12 
C. C. A. 451, thus: "The trial court had charged the jury that, under 
the act of 1875, the term 'adjacent lands' means lands in proximity, 
contiguous to, or hear to the road," and of this definition of that term 
the supreme court then said : 

"This ccrurt concurred with the circuit court of appeals in adjudging the 
charge to be a sound interpretation of the act" • • • Page 537 of 192 
U. S., page 337 of 24 Sup. Ct. (48 L. Ed. 548). ''Wethus have the authority of 
this court that lands which are adjacent within the meaning of this act of 
1875 must be lands in proximity, contiguous or near to the line of the road. 
WWle *proxImity' or ^nearness* to an object is somewhat uncertain as a meas- 
ure of distance, yet the use of such words as a definition brings to the mind 
the idea that lands which are in fact far off, or distant, are not adjacent" 

The court then refers to a letter of Mr. Vilas, Secretary of the In- 
terior, to the Attorney General dated January 10th, 1889, in which 
the soundness of the wagon haul rule was doubted by the Secretary, 
and in which he expressed the view : 

'That the use of the word 'adjacent* intended and meant the right to the 
public . lanus whien were conveniently contiguous to the right of way and 
immediately accessible from it" 

And gave it as his opinion that the correct construction of that act 
was that: 

"Material may be taken from the tier of sections through which the right 
of way extends, as immediately adjoining the right of way, and perhaps an 
additional tier of sections on either side, as within the idte of 'adjacency.' " 

The court then says of the Secretary's views: 

"There is in our judgment much to be said in favor of this view of the 
statute. It falls in with the general system adopted by the United States 
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for the survey of Its public lands. Those sections touching the line of the 
road would, of course, be included within the term, while those next to them 
might, also. be included, because, although not touching, they would be near 
to such line, and would, therefore, come within any definition of the term 
as being close or near to the line without being contiguous or actually touch- 
ing it. It is not at all unreasonable to say that verj- probably congress had In 
mind this general system of division of the public lands, and that the word 
'adjacent' would properly be Interpreted with respect thereto. If the word 
'adjoining* had been used Instead of 'adjacent,' those sections touching the 
line of the road could be regarded as the adjoining lands, and when the word 
'adjacent* Instead of 'adjoining* is used, it might, not unnaturally, be said to 
include the next tier of sections away from the line of the road. We do not 
think that sections still further removed could, under this rule, be regarded 
as adjacent The rule also gives certainty and deflnlteness to an otherwise 
somewhat doubtful expression, and, as the Secretary says, prevents the com- 
panies from ranging the public lands to secure material for the construction 
of their roads, and thus raising questions of legality in cutting in almost 
every case where the lands were beyond the sections described by the Secre- 
tary. This alone is an Important consideration. If not bounded by section 
lines, the term 'adjacent' becomes of more or less uncertain meaning.** 

' And then again, evidently referring to the instructions of the trial 
court in the Stone Case, the court, on page 541 of 192 U. S., on page 
339 of 24 Sup. Ct. (48 L. Ed. 548) says: 

"We are of opinion that the same ought to be said of these lands. They 
are not adjacent, for they are not near; they are not In close proximity to 
this strip of land 200 feet wide. This ordinary limitation of the meaning of 
the word should not be enlarged for the purpose of thereby embracing lands 
which otherwise would not come within any fair construction of the statute.*' 

It is also worthy of note, in considering the meaning of the term 
"public lands adjacent thereto" in the act of 1872, that the right was 
not only given to take timber therefrom but also stone, earth, water, 
and other material required for the construction and repair of its rail- 
way and telegraph line. The right to take any or all of these mate- 
rials must be confined to the same lands and it is evident that it was 
not intended by congress that the railway company could go further 
afield for the material that could be easily transported than it could for 
that which was more burdensome. 

Some of the cases cited have, in construing what public lands are 
adjacent to the line of the road from which the right to take timber 
was granted by the act, called attention to the use of the same term, 
"adjacent" in the act, wherein, in connection with the grant of the right 
of way, the right is also given to "public lands adjacent thereto as may 
be needed for depot, shops and other buildings for railroad purposes 
and for yard room and sidetracks, not exceeding twenty acres at any 
one station;" and on this, by parity, it is said the term, in both in- 
stances, means close or near to. 

The rule of construction given by Mr. Vilas was highly commended 
by the supreme court, and if it were not for what is further said in 
the St. Anthony Case, it would be followed here. Under that rule 
the railroad company would have a license to take timber from pub- 
lic lands covering a variable strip of a minimum width of three miles 
and a maximum width of six miles, lying in part on one side and in 
part on the other of its 200 foot right of way. The following rough 



Digitized by 



Google 



1 



852 190 FEDERAL BBPOBTBB 

plat outlines such a strip. The road crosses three townships from east 
to west. I have included sections cornering with as well as those 
alongside sections touched by the right of way, as being within tfic 
Vilas rule: 
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The San Juan Railway crosses sections in its route in almost every 
conceivable way, and the above plat shows that where it follows a tier 
of sections the Vilas rule would give it the right to take timber for a 
distance of scarcely more than one mile from the line of the railway 
on one side and slightly less than two miles on the other side. The 
language of the supreme court, in further reference to the question of 
"adjacency," is as follows, page 539 ol 192 U. S., page 338 of 24 
Sup. Ct. (48 L. Ed. 548): 

"Lands which are 20 mUes off we cannot regard as adjacent to the Ihie of 
a railroad within the meaning of this statute. On tJhe other hand, lands 
within 2 mileSf we assume aU would agree, are so adjacent. At what point 
between these two extremes lands are on one side adjacent and on the other 
not adjacent. Is a very difficult matter to decide. It Is necessarily somewhat 
yague and uncertain, and we are not called npon to determine It In this case. 
All we have to do now la to declare that lands as far off as the lands In 
question are not adjacent lands, and It Is unnecessary to say at what point 
on the Intervening lands adjacency begins. It Is very difficult to determine 
Just where twilight ends and night begins, but It Is easy enough to distin- 
guish noon from midnight. If we say that 2 miles wonld be within the term 
and 20 would be beyond it. It might be asked why 19 miles would not also be 
beyond It, or 3 mUes be within it, and these questions might puzzle one to an- 
swer. It can only be said that a distance of 20 mUes is beyond it any way 
and 2 miles would be within It" 

This is certainly a clear holding that lands within two miles of the 
line of road are adjacent lands within the meaning of the statute, and 
this is in obvious conflict with the Vilas rule. It is recognized that 
the term is of variable significance ; there is no certain meaning which 
can be applied in all cases. I am of opinion that in this case the limit 
named by my predecessor, to wit, a strip three miles in width upon ei- 
ther side of the railroad right of way is a fair and reasonable interpre- 
. tation of the statute, — ^the three mile strip to be measured at right 
angles with the direction of the lines of the boundary of said right of 
way. But when the court of appeals considered this case ( 124 Fed., 
59 C. C. A., supra) it enlarged the order of Judge Hallett which re- 
strained the railroad company from cutting from lands beyond a line 
three miles from its right of way upon either side, to six miles. That 
enlargement may have been solely precautionary. Oto the other hand, 
it may have been made, after full consideration, as an interpretation 
of the term "adjacent." And if the latter it may adhere to the six 
mile rule. I will therefore direct that the Master to be appointed, 
who shall report the facts, ascertain and report the amount of timber 
taken from the public lands in question under the three mile rule, and 
that he also report separately the timber taken by each of the de- 
fendants from the public lands in question under the six mile rule upon 
either side of the right of way — ^both within and without said limits. 

My answer to question 6 therefore is, that lands more than three 
miles from the line of the right of way, measured at right angles there- 
with, are not "adjacent public lands" within the meaning of said act, 
and that lands within said three mile limit are adjacent lands from 
which the defendant railroad company and its agents, defendants, had 
the right to cut and take timber for construction and repair of its rail- 
road and telegraph line. 
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[8] As to question 7, — The articles of incorporation of the rail- 
way company do not indicate whether any of its then contemplated 
lines of railway were to be narrow gauge or broad gauge roads. Nor 
does the act of June 8, 1872, give any suggestion in that regard. But, 
as I understand the facts, the railway company made all of its lines 
constructed prior to June 8, 1882, narrow gauge. It availed itself of 
the congressional grant for that purpose. At the time this suit was 
brought it had converted parts of some of these lines constructed prior 
to June 8, 1882, from narrow to broad gauge roads ; and it is urged 
by complainants that any timber used for that purpose cannot be said 
to have been taken for repair, within the meaning of the act of Jufte 8, 
1872. It is believed that common knowledge teaches us that the con- 
version of a narrow to a broad gauge road works a radical change in 
the line so converted in every material sense. The bed on which the 
ties rest must be widened, the ties must be longer and heavier for a 
broad gauge than for a narrow gauge road, the rails placed upon the 
ties and their fastenings to the ties must be larger and heavier, — this 
must be so in order to sustain the greater burden of the heavier rolling 
stock to be thereafter passed over the road. For this purpose bridges 
must be reconstructed of heavier timbers, and likewise longer and 
heavier crossties placed thereon. This would necessarily be reconstruc- 
tion and not repair of a previous structure. I have not had the benefit 
of the views of counsel on either side on this question, although it is 
one which the court of appeals said must be answered on final hearing. 
My own investigation has not discovered any authority directly to the 
point. There is some, however, that is helpful by way of analogy. 

In Chicago v. Sheldon, 9 Wall. 50, 19 L. Ed. 594, it appeared that 
the charter contract required the street railway company to keep cer- 
tain parts of the street in which its lines were constructed and operated , 
"in good repair and condition." The question arose as to whether the 
street car company could be compelled to grade, pave, macadamize, 
fill or plank such parts, and it was held that it could not be compelled 
to do so, — ^that such improvements did not come within the category 
of repairs. , 

In Railway Co. v. Detroit, 34 Mich. 78, the same conclusion was 
reached. 

In State ex rel. v. Street Ry. Co., 85 Mo. 263, 276, 277 (55 Am. 
Rep. 361) the same question was involved and the court isaid : 

"The only condition or burden affixed to the privilege .given by the ordi- 
nance to it to construct and operate its road was that it should keep and 
maintain the space between its rails and a space of two feet on either side 
of the line of its track and all street crossings along its line in good repair. 
The Obligation to repair a street is one thing and the obligation to recon- 
struct a street is another and different thing. To repair a thing is to restore 
it to a sound state after decay, injury, dilapidation, or partial destruction. 
To reconstruct is to construct or build again. One who only assumes an 
obligation to repair a house could not be required to tear it down and re- | 

build it. Without torturing the language of section 4 of the ordinance of 
1869, and turning it away from its ordinary meaning, we cannot construe 
it so as to impose on defendant an obligation to reconstruct a street, <?hen 
in express tenns it says the street shall be maintained and kept In good re- 
pair." 
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Ih Leek Imp. Commissioners v. The Justices, 20 Q*. B. D. 794, it apn 
pears that a macadamized road was changed to a paved road with 
granite setts and the question arose as to whether or not this could be 
considered "maintenance" of the road within the sense of a legislative 
act so as to make the county liable for one-half the cost of such charge. 
The trial court held the county not liable ; and on appeal Lord Esher^ 
M. R., said: 

*'In this case we must, in the absence of any reason to the contrary, con- 
strue the section according to the ordinary meaning of the words as applied to 
the subject matter. In section 13 of the Highways and Locomotives (amend- 
ment) Act 1878, the legislature are, as it seems to me, referring to the 'road' 
not in the abstract sense of the word as indicating the way from one place 
to another, but in the concrete sense, as indicating the physical thing itself. 
Referring to the road in that sense, the legislature speaks of expenses in- 
curred not in the making of the road but in the 'maintenance' of the road. 
The question is whether what has been done in this case comes within the 
term 'maintenance.* This road was a macadamized road. It might be, if, 
owing to increased traffic, it became necefssary to use harder stone than had 
been previously to repair such a road, so as to provide a better macadamized 
road to meet the requirements of the traffic, the highway authority in so do- 
ing would only be maintaining the road. But everybody knows that a macad- 
amized road and a paved road are quite different things; and what the 
highway authority did in this case was not to maintain Uie macadamized 
road, but to remove it and substitute another kind of road altogether; viz., 
a road paved with setts of granite. It appears to me that the decision of the 
learned judge was right and that this appeal should be dismissed.** 

In this conclusion Lindley and Bowen, L. JJ., concurred, saying 
**that 'maintenance' as used in section 13 is equivalent to 'repair/'' 
Bowen, L. J., added: 

*'By the term 'repairs' is included, I think, whatever is necessary to keep 
the road in a proper condition for traffic, having regard to the character 
and original manufacture of the road, but nothing further.. * * * It seems 
to me that what the plaintiffs did was reaUy making a new road of a differ- 
ent kind, not repairing the old one.** 

To hold otherwise in this case would be to duplicate the grant giv- 
ing material for construction purposes, — construction of the original 
road as a narrow gauge line and then reconstruction of the road as a 
broad gauge line. We cannot so extend its meaning and purpose. 

But, as already said, neither the articles of incorporation nor the con- 
gressional act gave any suggestion as to whether the parties contem- 
plated the construction of a narrow or broad gauge road. This was 
optional with the grantee. It might construct either, and having con- 
structed the one or the other the grant gave the railway company a 
continuing license to take timber to repair the lines so constructed. 
The railway company having constructed its lines as narrow gauge 
roads had the right to take timber to repair them so long as they were 
operated as narrow gauge roads. It undoubtedly had the right to re- 
construct those lines, or such parts of them as it saw fit, and at such 
times as it might choose, into broad gauge roads; and hiaving so re- 
constructed parts of its lines at its own expense, no reason is per- 
ceived why it did not have the right thereafter to avail itself of the 
privilege given under the grant to take timber to repair its broad 
gauge road. This right was given to thd railway company under: the 
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act in the first instance, and though it exercised its right to the timber 
for construction purposes in making its road narrow gauge, it is not 
believed that this would foreclose it against successfully claiming the 
right to take timber for repair purposes for its broad gauge road 
thereafter substituted for the narrow gauge. 

My answer to question 7 is, that the company did not have the right 
to take timber from government lands adjacent to its right of way to 
make the narrow gauge railroad which was built prior to June 8th 
1882, over into a broad gauge railroad, but that it did have the right to 
take such timber to repair its broad gauge railroad after such a change 
had been made. 

[9] As to question 8,— ^In view of what is said in D. & R. G. Ry. 
Co. V. U. S. (C. C.) 34 Fed. 838, and s. c. 150 U. S. 1, 14 Sup. Ct. 
11, 37 I^. Ed. 975, this question is answered in the affirmative. 

[10] As to question 9, — ^The railway company and its successor had 
the right, under the act of 1872, to go upon complainants' lands adja- 
cent to its lines of railway and take therefrom such timber as was need- 
ed for (Tonstruction and repair of its railroad. In doing so there would 
necessarily be parts of trees, when they were felled, not suitable for 
those purposes. Those parts remained the property of the complain- 
ants. The act only gave the right to take timber "required for the 
construction and repair of its railway and telegraph line." It did not 
have the right to take timber for any other purpose. It was not the 
purpose and intention of the grant, as disclosed by its terms, that the 
license should extend to the taking of complainants' timber and the 
manufacture thereof into various kinds of lumber and the disposal 
thereof on the market for the benefit of the grantee. It is insisted 
that the parts of trees not suitable to the* uses contemplated by the 
congressional act would be mere waste and of no value to complain- 
ants, and that therefore the railroad company and its agents were en- 
titled to utilize trees that proved, from latent causes, to be defective 
and the slabs or side cuts from logs that it did avail itself of , and thus 
to turn them into the markets for their benefit in the way of manu- 
factured products which it made therefrom. The argument is not con- 
vincing. By what principle has A the ri^ht to decide that certain of 
B's property is useless to the latter and if not devoted to some pur- 
pose it will be lost, and thus A claim the right to take it for his own 
benefit? At the oral argument the question was illustrated by a grant 
conferring a license to go upon the lands of the grantor and take tim- 
ber for the making and use of rails therefrom. The grantee would 
certainly not have the right to make the. tops of trees felled for that 
purpose into cordwood and then dispose of the same for his own use 
and benefit. The illustration was then thought to be opposite, and it 
is so believed yet. I think the record shows that these defective logs 
and side cuts of logs were appropriated by the railroad company's 
agents, defendants here, and that it further appears that for such a 
privilege enjoyed by said agents the railroad company received some 
compensation in the way of reduced prices on the ties furnished it by 
said agents from the logs so. taken. 

The answer to question 9 therefore is, that as to all defective logs 
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and side cuts of other logs which were taken from "adjacent lands'* 
and appropriated by said agents, said agents are liable to complain- 
ants therefor; and if the railroad company received a consideration 
from said agents on account of such appropriation, or with knowl- 
edge of what its agents were doing in that regard, acquiesced therein, 
it is jointly liable with its several agents. My knowledge of the rec- 
ord, gained from such examination of it as I have had time to make 
as well as from arguments of counsel, causes confidence in the belief 
that the railroad company both acquiesced in such appropriation and 
also received compensation therefor from said agents. 

[11] As to question '10, — I think this question was put by the court 
of appeals on account of the showing by complainants on application 
for the temporary writ, as to the alleged practice of the railroad com- 
pany in requiring from its agents all-heart ties. In considering that 
matter that court observed : 

''The taking of trees of the United States to make ties of this character, 
so ,tliat all the remainder of the trees taken should become merchantable 
lumber of the railroad company or its agents, goes far to show a settled pur- 
pose to create an unnecessarily large excess of merchantable lumber, which 
was not to be used by the railroad company for the purposes specified in 
the acts of congress, and to negative the claim of the appellants that they 
were either carefully or economically exercising the privUege of the com- 
pany." 

The record contains copies of many tie orders given by^ the rail- 
road company to its agents, in which there appears almost invariably 
the requirement that the ties should be all-heart. In addition to this 
the answers leave the impression that the orders, as given by the rail- 
road company, were filled by the other defendants. But the answers 
in that regard should hardly be takeii as a specific admission that the 
ties were all-heart. On taking the testimony much time was spent 
on this matter by the defendants ; the complainants, on their part, re- 
lying on the written orders for the ties. The defendants' witnesses 
who had to do with receiving the orders from the railroad company, 
who directed the filling of said orders, and who actually conducted 
the operation in making the ties, testified without exception : That the 
all-heart tie requirement was never filled, that it was in all instances 
ignored and that in the very beginning of the giving of such orders 
the agent of the railroad company, who sent them in, was notified that 
such requirements would not be complied with; but that notwith- 
standing such notice, and similar notices thereafter, the orders con- 
tinued to come with such requirement. Complainants* counsel did get 
from witness Hobbs, an employe of the railroad company, an ap- 
parent admission that one order for one hundred thousand all-heart 
yellow pine cross-ties was filled as given; but when the question 
which elicited the answer is considered I cannot regard it as hdving 
that effect. The question directed the attention of the witness to 
the order, which embodied the requirement of all-heart ties, and 
then asked: 

''For what purpose those standard gauge ties were so ordered and why the 
same were consigned to Salida to the care of Superintendent Burns?" 
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The witness answered: 

"I should say that these ties were furnished for the repairs of the stand- 
ard gauge Ihie on the first division of the Denver and Bio Qrande Bailroad." 

And then this question and answer: 

"Q. To the best of your knowledge how and where was these one hundred 
thousand all-heart, yellow pine cross-ties used under this order of February 
16th, 1899? A. On the first division of the Denver and Rio Grande." 

Each question, it will be noticed, embodied two matters, the most 
material parts of which did not refer to the character of the ties in- 
quired about. Attention was also called to the fact that the testimony 
showed a very high percentage of the excess or side cut, ranging 
from about thirty per cent to fifty per cent of the entire log, and not 
lower than twenty per cent of the .merchantable product in the 
logs. And there is dispute as to what a reasonable per cent of waste 
or side cut would be in an economical taking of timber by the rail- 
road company for its purposes. But I think a fair view of the 
testimony on this point leads to the conclusion that the greater weight 
of the proof is with the defendants on the all-heart tie proposition. 
No other practices of consequence in getting out the timber for the 
railroad company, except the leaving of tops of trees on the ground, 
has been urged that need to be considered on this question. 

Question 10 is therefore answered in the negative. 

It is hoped that these views may be a sufficient g^ide under which 
the facts may be grouped in order to enter a proper decree. Counsel, 
on considering what is said above, may so aid the Court that a con- 
clusion as to the necessary facts may be easily reached without the 
requirement of a critical and te<Jious examination of the record. If 
not it is urged that they file written consent to the appointment of 
a special master, to be selected by the Court if they cannot agree 
on one, whose duty it shall be to examine the entire record, take 
additional proof if necessary and make report of the facts needful for 
the entering of the decree. . They are requested to respond to this 
suggestion on or before October first next. It is possible that cor- 
rect conclusions on the facts may not be reached without first fix- 
ing the three mile limit on either side of the right of way within 
which lands are held to be adjacent to the line of the road and be- 
yond which not adjacent; and an additional cruising of stumpage 
for the purpose of obtaining measurements in accord to such limits. 
Likewise as to the six mile limit. Counsel are better able to determine 
whether that be necessary than the Court. If it be found necessary 
the case would, on motion, be opened for that purpose. 

The Master, it is believed, will find in what has already been said 
a guide for his inquiry and repoij. He will exclude from the tim- 
ber to be charged against defendants any taken from the rights 
of way of the three defendant railroad companies and the timber 
taken by the two Pagosa railroad companies for construction pur- 
poses for their roads, or any timber taken by them, if not taken by 
them as agents of the Denver and Rio Grande Railroad Company. He 
will also exclude old stumpage, if any there be in the different es- 
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limates, left prior to the acts charged against any of the railroad 
company's agents in this case. It will be necessary for him to com- 
pute the amount of the excess or side cut from timber taken within 
said three mile limit, and within the six mile limit, separately, and 
the amount thereof separately converted by each agent of the rail- 
road company to his or its use; with such excess or side cut so used 
by them and coming from within said three mile limit, they will be 
separately charged, but jointly with the railroad company. It will 
be necessary for him to compute the entire amount of timber taken 
by defendants from complainants' lands beyond the three mile limit, 
and beyond the six mile limit, separately, and separately the amount 
so taken by each defendant as agent of the railroad company, with 
which amount so separately taken by each agent beyond the three, 
mile limit such agent will be charged jointly with the Denver and 
Rio Grande Railroad Company. He will report whether any of the 
timber taken within the three mile limit was used by the railroad 
company for the purpose of reconstructing its narrow guage road 
into a broad gjauge road, and if any how much. Such timber so 
used, if any, will be charged against the railroad company. 

The St. Anthony Case, 192 U. S., 24 Sup. Ct., 48 L. Ed., gives 
the measure of damage, I think, in each instance, i. e. whether it be, 
for the excess or side cut from timber taken from complainant?' 
lands within the three mile limit or for all of the timber beyond thie 
three mile limit, — ^the value of the timber after it was cut at the 
place where it was cut. This value the Master will report. 

So far as now advised it does not appear that either of the Pagosa 
railroad companies ought to be held for any of the timber, but that 
will be finally determined when the report of the Master comes in. 

Some advancement by way of deposit in court should be made fpr 
the Master's services before he is appointed. 



GEORGE MBLIES CO. v. MOTION PICTURE PATTENTS 00. et aL 
(MELIES et al., Interveners.) 

(Circuit Court, D. New Jersey. July 5, 1911.) 

Spsoirac Pebfobmancb (§ 88*) — Good Faith of Plaintiff— Intention. 

A painty Is not entitled in equity to specific performance of a contract, 
where he has not only failed to perform the terms and conditions of the 
contract on his part, which were essential parts of the consideration, 
but did not intend to do so when he entered into the contract 

[Ed. Note. — For other cases, see Specific Performance, Cent Dig. S 226 ; 
Dec. Dig. § 88.* 

Persons entitled to enforce specific performance, see note to Lawyer 
▼. Post, 47 C. C. A. 4a3.] 

In Equity. Suit by the George Melies Company against the Motion 
Picture Patents Company and the Edison Manufacturing Company. 
George Melies and Gaston Melies intervened.- Decree for defendants. 

•For other cases see same topic ft S numbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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Frank Ij. Crawford, for complainant. 
Anson McCook Beard, for interveners. 
J. H. Caldwell, for defendants. 

BRADFORD, District Judge. This suit was brought by the George 
Melies Company against the Motion Picture Patents Company and 
the Edison Manufacturing Company. Subsequently George Melies 
and Gaston Melies intervened under an order made with the consent 
of the original parties. The bill was filed to compel the delivery or 
execution and delivery to the complainant of two license agreements 
by the Motion Picture Patents Company which had succeeded to cer- 
tain patents and rights owned and possessed by the Edison Manufac- 
turing Company. The latter company had agreed to grant certain 
patent licenses relating to motion pictures to the complainant upon 
certain terms and conditions expressly assented to and accepted by it. 
The evidence shows that the complainant not only has failed to per- 
form certain promises and undertakings on its part which largely con- 
stituted the consideration for which it was to be licensed, but at the 
very time of so promising and undertaking did not intend to fulfill its 
engagements, but had an intention at that time not to observe its 
promises and undertakings. The vital question here is not how the vio- 
lation of conditions subsequent is to be taken advantage of, or whether 
the mere breach of a promise, though intentional, amounts to such mis- 
representation as to authorize a rescission of the contract. It is 
whether one is entitled in equity to demand specific performance who 
has not only failed to observe the terms and conditions entering into 
the heart of the contractual consideration, but became a party to the 
contract with the intention at the time not to comply with such terms 
and conditions. One who enters into a contract impliedly makes a 
representation, as a fact, that he has an intention to perform it. An 
intention is just as much a matter of fact as any physical phenomenon. 
The Circuit Court of Appeals for this circuit in Rogers v. Virginia- 
Carolina Chemical Co.) 149 Fed. 1, 78 C. C. A. 615, said: 

'There is a prima fade presomption of fairness and honesty In the deal- 
ings of mankind, and, where one man makes a promise to another as an 
Inducement for a change of position or other action on the part of the latter, 
he» if not expresslj, impliedly avers that he has an existing Intent to 
fulfill his promise, and such Implied averment of existing Intent Is of mat- 
ter of fact, and, if false and fraudulent, Is a fraudulent representation, 
which may or may not, according to circumstances, furnish t^ basis for 
an action ez delicto." 

This doctrine is sustained by an overwhelming weight of authority. 
Nor can one, guilty of such implied and fraudulent misrepresentation, 
conform to the requirement of the maxim that one seeking equitable 
relief must come into court with clean hands. The bill must be dis- 
missed with costs to the defendants and interveners. There is no occa- 
sion to enter a decree as to the interveners in other respects as it ap- 
pears they are already in possession of the desired license* It is not 
necessary to refer to other alleged defenses. 
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NEW JERSEY LAND & LUMBER CO. v. GARDENER LACY LUMBER 

00. et al. 

{Circuit Court, E. D. North Carolina. September 10, 1911.) 

(No. 31.) 

L CouBTfl (S 371*) — ^Fedebal Courts— Equity Jubisdiction— Remedies Given 
BT State Statute. 

Where a state statute creates a new equitable right* and the other ele- 
9ient8 of federal Jurisdiction exist, such as dlyerse citizenship, the fed- 
eral court will take Jurisdiction, whea such enforcement will not contra- 
vene the constitutional provision entitling parties to trial by Jury or pro- 
visions of Rev. St § 723 (U. S. Comp. St. 1901, p. 583), inhibiting suits in 
equity in any case where a plain, adequate, and complete remedy may be 
had at law, but not otherwise. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. S 371.* 

Jiirisdiction of federal courts as affected by state laws. See note to 
Barling v. Bank of British North America, 1 C. C. A. 513.] 
2. JuBY (S 31*) — Right to Tbial by Juby— Scope of Constitutional Pbo- 

VISION. 

The right to trial by Jury guaranteed by the seventh constitutional 
amendment cannot be restricted by either Congress or the courts, and 
the sending of an issue of fkct out of chancery to be tried before a Jury 
does not meet the requirement of such provision in cases where it is 
applicable. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. S 207; Dec Dig. § 
81.*] 
8. Juby d 3]*)-^Fbdebal Coubts— Equity Jurisdiction— Suit to Quiet Ti- 
tle. 

A federal court of equity is without Jurisdiction of a suit to quiet title 
by a complainant out of possession as against a defendant who by his 
answer and the answers to interrogatories attached shows that he is in 
possession of a portion of the land involved, claiming title by adverse 
possession, and he alleges tacts which, if proved, support such title under 
the laws of the state, even though a statute of the state authorizes such 
a suit, the issues therein being of fact, cognizable at law, and on which 
such defendant is entitled to a Jury trial in the federal courts. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. ( 31.* 

Right to trial by Jury In federal court, see notes to 0*Connell v. Reed, 
6 C. C. A. 603 ; Vany v. Peirce, 26 a C. A. 528.] 

In Equity. Suit by the New Jersey Land & Lumber Company 
against the Gardener Lacy Lumber Company and others. On ex- 
ceptions to report of special master. Exceptions overruled, and suit 
dismissed as to certain defendants. 

Mcares & Ruark, for plaintiff. 

Rountree & Carr and Bellamy & Bellamy, for defendants. 

CONNOR, District Judge. This cause was before the Circuit Court 
of Appeals upon appeal from a decree made by the late Judge Pur- 
nell, dismissing the bill, for that the complainant had an ample and 
complete remedy at law. In the opinion (178 Fed. 772, 102 C. C. A. 
220) a history of the cause up to, and including, that time, is given. 

*For other cases see same topic ft 9 number In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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When the cause came qn for hearing upon the mandate of the court 
reversing the decree, an order of reference was made to E. S. Martin, 
Esq., special master, directing him to — 

"find the facts by the record and evidence upon which arise the Issues be- 
tween the complainant and each of the defendants, and report In due coarse. 
The special master Is advised that the purpose, primarily, of this reference, 
is to enable the court to determine which, If any, of the controversies between 
the several defendants and the complainant are properly triable in a court 
of law or equity, and authority is conferred upon him In his discretion to in- 
vestigate and report all necessary facts to this end. He will find the facts 
upon which arise the controversies either as to the whole or any part of the 
lands described in the bill of complaint • ♦ • He will further find wheth- 
er or not claim of title is set up by the defendant or defendants in his or 
their answer, and. If so, under what claim, etc. He Is. further directed to re- 
port which, if any, of the controrversles between the parties, have been settled 
and should be eliminated'* etc 

The special master on March 18, 1911, made his report, setting 
out the names of the defendants, in respect to whom judgments pro 
confesso, or by way of compromise, had been entered. He made 
an analysis of the answers filed by the other defendants, setting forth 
the admissions made and defenses set up by them. He states his con- 
clusions as follows : 

''That in .each and all of the controversies between complainant and the 
respective defendants set forth above the pleadings raise issues of fact. • That 
all of said defendants plead adverse possession of the lands claimed by them 
under known and visible boundaries for periods sufficient to ripen their re- 
spective titles Into perfect titles, and also the statutes of seven and twenty 
years under grants and conveyances subsequent to the grants complainant 
sets out in the bill, and prior to the act of 1893 [Laws 1893, c. 490], except 
as to one tract claimed by Henry Smith, under a grant dated in IJDOO and 
two tracts claimed by Q. S. Ellis, under grants dated, one December 29, 
1893, and one in 1900, but whether said grants are void under the act of 
1893, as being on lands previously granted, the facts do not show, and three 
tracts claimed by N. B. Roberts under deeds dated in 1894, 1^6, 1899, but 
as to these tracts, Roberts fails to state in his answer the date of the grants 
under which he claims, and therefore It cannot be determined whether or 
not the said deeds are void under the act of 1893. • • • That each of 
said defendants Is entitled to have said issue tried by a Jury in a court of 
law under the principles laid down in the opinion of the Circuit Court of 
Appeals for the Fourth Circuit in this suit." 

Complainant in due time filed the following exceptions to the re- 
port of the special .master: 

"(1) The report Is only an attempt at an abstract of the record of the case, 
and that does not purport to be a complete abstract The record speaks for 
Itself. 

"(2) The referee has not taken any proofs afii to the merits of the case, and 
the complainants have had no opportunity to ofCer these in support of the 
bill of complaint" 

In addition to the prayer for judgment removing alleged clouds 
from its title, complainant prays that defendants, under oath, make 
discovery and answer a number of interrogatories; the first being: 

"Whether or not the defendants jointly, or severally, claim any right, title, 
interest, or estate of any kind in and to the lands of the plaintiff, as herein- 
before described, and, If so, under what grants, deeds, dalms, leases, or other 
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instruments or suirv^ys they set up their claim thereto with a full and com- 
plete abstract of their alleged title." 

Defendants responding to the first interrogatory, under oath, set out 
the title under which they claim the several portions of the land de- 
scribed in the bill, of which they allege they are in possession. No ex- 
ception is taken to the answer, nor is any replication filed. 

For the reason given in the opinion, the Circuit Court of Appeals 
held that in the then condition of the record the bill should not have 
been dismissed, that decrees pro confesso and other decrees affecting 
the rights of complainant, which should be protected, had been made, 
etc. The appeal was argued upon the theory that the order appealed 
from was based upon the allegations of the bill. The Circuit Court 
of Appeals so treated the case, and said : 

"If the averments of the bin, taken as confessed, confer jurisdiction, the 
court must examliie the answers and exhibits, and take suflBclent proof to 
inform itself whether it has Jurisdiction to proceed to final decree." 

It further said : 

"If ft shall appear, upon taking the proofs, that any of the defendants had 
such grant (those declared void and not color of title under the act of 18d3), 
and claim that they have, by an ouster, followed by seven years possession 
ripened into perfect title, would it not be clearly within the power of the 
court to declare such grants void for all purposes? No possible question for 
a jury could arise upon them. If, upon tiiie contrary, it shall appear that 
any of the defendants are claiming and are in adverse possession under 
grants Junior to complainant's, which are color of title, and have other muni- 
ments of title sufl)cient to give color, the question of ouster and adverse pos- 
session being purely matters of fact, the court would send the parties to a 
jury.** 

The large number of defendants, coupled with the somewhat con- 
fused condition of the record, induced the court to send the case for 
the purposes set out in the order of reference to a master. It is ap- 
parent from the bill and answers as found by the master that, as to 
all of the defendants, save Ellis, Smith, an4 Roberts (as to a few 
tracts), the defendants claim under grants junior to those under which 
complainant claims (not affected by the act of 1893), and that their 
title is dependent upon sustaining their allegation of an ouster fol- 
lowed by seven years adverse possession, which, under the statute in 
force in North Carolina, for more than a century, not only tolls the 
entry of the true owner, but confers title upon the disseisor. Rev. 
1905, § 382. The answers of the defendants in respect to their title 
or claim — its source and basis — are clear, full, and explicit. With a 
few exceptions, they claim under separate and distinct grants, junior 
to complainant's, having no connection with each other. The alleged 
ousters are of different dates, and the evidence regarding their pos- 
session will necessarily be different in character, etc. The pleadings 
disclose a condition not unusual in this state. In the latter part of the 
eighteenth century (1795) the state made grants of large bodies of land 
— ^largely swamp and of small value. The grantees held, as to large 
portions of these lands, but a constructive possession. As the pop- 
ulation increased, the people moving into the sparsely settled sections 
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made entries upon such small tracts within the boundaries of the origi- 
nal grants as were capable of cultivation and suitable for homes. It 
was the policy of the state to issue grants to any persons who complied 
with the statutory requirements and paid the nominal price charged 
therefor, without inquiring whether such entries covered lands there- 
tofore granted. Of course, if the entry covered land theretofore grant- 
ed, the grantee took no title — the land was not subject to entry and 
grant — ^but if the jiuiior grantee ousted the senior grantee, claiming 
under his grant as color of title, and followed his disseisin or ouster 
by adverse possession for seven years the entry of the senior grantee 
was tolled, and such ouster, followed by adverse possession, under 
color of title, for the statutory period^ ripened into perfect title. The 
answers filed by defendants herein setting up grants junior to those 
under which, complainant claims, followed by alleged adverse pos- 
session, present questions or issues of fact upon which under the Con- 
stitution and the uniform practice of the courts they are entitled to 
have a trial by jury. When the cause was before the Circuit Court 
of Appeals, complainant based the contention that it was entitled to 
invoke the jurisdiction of the court of equity upon a number of 
grounds, all of which were rejected, except the North Carolina stat- 
ute, providing a remedy for quieting title, etc. Rev. § 1589. The 
learned counsel for complainant insist that in the light of the plead- 
ings and the report of the master the court of equity has the power, 
and that it is its duty, to hear and determine the controversies between 
complainant and the several defendants. 

[1] In view of this contention, it may be well to briefly review the 
decisions of the Supreme Court in cases wherein similar state statutes 
have been relied upon. In one or more of these cases language may 
be found which, unless examined with care and in the light of ele- 
mentary principles, may be thought to lead to the conclusion upon 
which the argument is based in this case. Before referring particu- 
larly to the decisions, it may be well to recall a few fundamental 
truths which must be kept constantly in view. "Suits in equity shall 
not be sustained in either of the courts of the United States in any 
case where a plain, adequate and complete remedy may be had at 
law." Section 723, Rev. St. (page 583, U. S. Comp. St. 1901). The 
jurisdiction of courts of equity to maintain bills for the purpose of 
removing clouds from title, or quieting title in England and in "this 
country, at the time the federal Constitution was adopted, was 
well settled, and its boundaries well defined. These were recognized 
and enforced by the federal courts. The same limitations were en- 
forced in the courts of those states wherein the distinction between 
actions at law and suits in equity and the jurisdiction between courts 
of law and equity were observed. Numerous decisions may be found 
in the federal and state court reports recognizing and enforcing the 
principles upon which the jurisdiction was fixed. Because of the lim- 
itations upon the jurisdiction of courts of equity to entertain these 
bills, they were not often filed. In North Carolina we find but few 
cases in which parties sought to invoke the jurisdiction. The latest 
are Busbee v. Macy, 85 N. C. 329, and Busbee v. Lewis, 85 N. C 
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332. The bills were dismissed for want of jurisdiction in equity. The 
Legislatures of many of the states, including North Carolina, for the 
purpose of removing the difficulties which parties encountered in main- 
taining these suits and enlarging the class of cases in^which relief 
could be had, enacted statutes entitling them to sue, without regard 
to the question of possession, and removinp; other obstructions to the 
maintenance of such suits in courts of equity. In many of the states 
enacting these statutes the reformed Codes of Procedure abolishing the 
distinction between actions at law and suits in equity were adopted 
and jurisdiction conferred in all civil actions upon the same court. 
Questions of jurisdiction in the state courts became therefore of no 
importance. The statutes, in conformity with the public policy upon 
which they were enacted, were liberally construed to advance the rem- 
edy. 4 Pom. Eq. § 1396. The question soon arose whether these stat- 
utes, in cases where diverse citizenship existed, could be enforced in 
the federal courts. In Holland v. Challen, 110 U. S. 15, 3 Sup. Ct 
495, 28 L. Ed. 52, complainant's bill was based upon the Nebraska 
statute, similar to the North Carolina act, alleging diverse citizenship 
as the ground of jurisdiction in the federal court. It was alleged that 
neither party was in possession. Defendant demurred for that com- 
plainant had not made or stated such a case as entitled him to the dis- 
covery or relief prayed. Mr. Justice Field, writing the opinion over- 
ruling the demurrer, citing Broderick's Will Case, 21 Wall. 520, 22 
L. Ed. 599, says: 

"While it is true that alterations in the Jurisdiction of the state court can> 
not affect the equitable Jurisdiction of the Circuit Court of the United States, 
so long as the equitable rights themselves remain, yet an enlargement of eq- 
uitable rights may be administered by the Circuit Courts as well as by the 
courts of the state." 

The learned justice is careful, however, to say : 

''It does not foUow that by allowing in federal courts a suit for relief un- 
der the statute of Nebraska controversies properly cognizable in a court of 
law will be drawn into a court of equity. • • • If the controversy be one 
in which a court of equity 6nly can afford the relief prayed for, its Jurisdic- 
tion is unaffected iby the character of the questions involved." 

It will be observed that the case was decided upon demurrer. In 
Reynolds v. Bank, 112 U. S. 411, 5 Sup. a. 216 (28 L. Ed. 733), the 
bill to remove a cloud from the title was filed under the Indiana stat- 
ute. A motion to dismiss was refused, and the cause was heard upon 
the bill and answer. Mr. Justice Woods said : 

'*It may be conceded that the Legislature of a state cannot directly enlarge 
the equitable Jurisdiction of the Circuit Court of the United States. Never- 
theless an enlargement of equitable rights may be administered by the Cir- 
cuit Court as well as by the courts of the state. And although a state law 
cannot give Jurisdiction to any federal court, yet it may give a substantial 
right of such character that, when there Is no impediment arising from the 
residence of the parties, the right may be enforced in the proper federal 
tribunal whether it be a court of equity, admiralty, or common law." 

Holland v. Challen, supra. Is cited. The answer was treated as 
evidence and the decree for complainant was "sustained by the ad- 
missions of the answer." In \Miitehead v. Shattuck, 138 U. S. 146, 
190 F.— 55 
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11 Sup. Ct. 276, 34 L. Ed. 873, the bill was filed under the Iowa stat- 
ute, which gave "an action to determine and quiet the title to real 
property * * * by any one having or claiming an interest therein, 
whether in or out of possession of the same against any person claim- 
ing title thereto, though not in possession." Mr. Justice Field wrote 
the opinion, saying that the statute, as construed by the Supreme Court 
of Iowa, permitted suit to be brought against one in possession of the 
property. He says : 

"If tbat be Its meaning, an action like the present can be maintained in the 
courts of that state where equitable and legal remedies are enforced by the 
same system of procedure and by the same tribunals. It thus enlarges the 
powers of a court of equity as exercised in the state courts, but the law of 
that state cannot control the proceedings in the federal court so as to do 
away with the force of the law of Congress declaring that 'suits in equity 
shall not be sustained in either of the courts of the United States in any case 
where a plain, adequate and complete remedy may be had at law/ or the 
constitutional right of parties in actions at law, to a trial by Jury. The 
state, it is true, may create new rights and prescribe the remedies for enforc- 
ing them, and, if those remedies are substantially consistent with the ordi- 
nary modes of proceeding in equity, there is no reason why they should not 
be enforced in the courts of the United States." 

The learned justice proceeds to discuss the opinion written by him- 
self in Holland v. Challen, supra, after which he says: 

"All that was there said was applied simply to the case presented where 
neither party was in possession of the property. No word was expressed in- 
timating that suits of the kind could be maintained in the eouits of the 
United States where the plaintiff had a plain, adequate and complete rem- 
edy at law; and such inference was especially guarded against" — repeating 
the language heretofore quoted in Challen's Case. 

In this case the decree dismissing the bill was affirmed. Greeley v. 
Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69. In Wehrman v. 
Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed. 167, the bill was 
filed under the Iowa statute, a demurrer was overruled, and the cause 
heard upon the pleadings and proofs. Mr. Justice Brown in an ex- 
haustive opinion discusses the questions presented here. Referring to 
the cases wherein the jurisdiction of the court of equity was sustained 
under state statutes, he says : 

"These statutes have generally been held to be within the constitutional 
power of the Legislature; but the question still remains to what extent will 
they be enforced in the federal courts, and how far are they subservient to 
the constitutional provision entitling parties to a trial by Jury and to the 
express provision of the Revised Statutes, § 723. inhibiting suits in equity 
in any case where a plain, complete, and adequate remedy may be had at 
law. These provisions are obligatory at all times and under all circumstanc- 
es, and are applicable to every form of action, the laws of the several states 
to the contrary notwithstanding." 

The learned justice proceeds to review the cases cited herein. In 
regard to Whitehead v. SJiattuck, supra, he said : 

*'It was there held that, when the proceeding is simply for the recovery and 
possession of specific, real, or i>ersonal property, or for the recovery of a 
money judgment, the action is one at law. .♦ ♦ ♦ The real question, then. 
to be determined in this case, is whether the plaintiflfs have an adequate rem- 
edy at law. If they have, then section 723 is controlling, and, uotwitluttand- 
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ing a local practice under the Code, where no discrimination is made between 
actions at law and in equity, may authorize such suits, the federal courts 
will not entertain the bill, but Will remit the parties to their remedy at law." 

The question under examination has been discussed in a number of 
cases in the federal courts. In Gordon v. Jackson (C. C.) 72 Fed. 86, 
the bill was filed to remove a cloud from title. Williams, District 
Judge, says: 

"These suits are, In effect, an effort on the part of an aUeged owner out of 
possession to recover froln a party in possession lands alleged to be improp- 
erly withheld." ' 

He holds that upon well-settled principles of equity jurisprudence 
this cannot be done. But, he says, it may be insisted that this suit 
was maintainable under the provisions of the statute of Arkansas, 
which provided that a suit might be brought by one out of possession 
against one in possession to determine the estate or title of the oc- 
cupant and quiet the title of the plaintiff. 

" ♦ ♦ • There were decisions of the federal courts made with regard to 
similar statutes that might well have been construed by the eminent and 
learned cotmsel who brought these suits as giving force to the state statute 
in chancery practice in the federal courts. Later decisions, however, are di- 
rectly to the effect that this cannot be the case, and show that the former 
decisions, properly construed, never Intended to permit such practice. ♦ • • 
When lands were wild and unoccupied, it had been held that the federal 
courts in chancery could entertain suits to quiet title in the rightful owner. 
But in such cases a court of law can afford the owner no remedy, and there- 
tore there is no right to a trial by jury, since such right existed only in cases 
at law. It is therefore no violation of the Constitution or statute to bring 
such suits in equity. But, when lands are unlawfully occupied, the owner 
can sue the occupant at law, and the consequent right to trial by Jury exists." 

The learned judge proceeds to review the cases cited herein, and 
concludes : 

"The questions presented by the pleadings and evidence in this case have 
regard largely to the dates when defendants entered upon and occupied the 
lands in dispute, the extent and character of their possession and their claim 
of title as arising therefrom. These are questions that are appropriately tri- 
able at law, and the defendants have a right under the Constitution and 
statutes of the United States to demand that they shall be thus tried. They 
presented their demand in apt time." 

In Davidson v. Calkins (C. C.) 92 Fed. 230, it is held that under the 
California statute, allowing a bill to quiet title, where the defendant 
was in possession, did not confer jurisdiction in equity upon the fed- 
eral court. The opinion reviews the decisions at much length. In 
Southern Pine Co. v. Hall, 105 Fed. 84, 44 C. C. A. 363, Shelby, Cir- 
cuit Judge, discussing the same question under the Mississippi statute, 
says : 

"If the record in this showed that the defendant was in the actual posses- 
sion of the lands so that an action of ejectment could be brought against her 
for the lands, then it would appear that there was an adequate remedy at 
law, and jurisdiction in equity would not exist in the United States courts, 
although the statute conferred such jurisdiction on the Mississippi state 
courts. The result of the decision of the Supreme Court is that a state stat- 
ute which enlarges equitable rights will be enforced and administered in the 
United States courts in all cases where its enforcement and administration 
do not conflict with the right of a party to a Jury trial*" 
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In Buchanan v. Adkins (4th Circuit) 175 Fed. 692, 99 C. C. A. 246, 
Judge Goff, discussing, upon demurrer, a bill filed in the Circuit 
Court of the United States, says : 

"As we understand the bill In its entirety, • • ♦ it clearly appears 
that the defendants are actually residing upon the various portions of the 
lands they respectively claim, holding the same by patents from the state, 
by deeds, by court claims, by color of title adverse to the title of the com- 
plainants; that in some instances their titles have become adversary by 
occupations superior to the title of the complainant,** etc. 

After a. full and able discussion of the allegations of the bill, he 
concludes that the real object of the suit is to obtain by the decrees of 
a chancellor that which, under our jurisprudence, can only be had by 
a judgment rendered upon the verdict of a jury. The bill was dis- 
missed. It was held in this case (178 Fed. 772, 102 C. C. A. 220) the 
bill was not demurrable, but upon the coming in of the answers and the 
discovery under oath, and the report of the special master, it is ap- 
parent that the defendants, claiming under various sources of title, 
unconnected with each other, are in possession of such portions of 
the land as are within the alleged boundaries. The decisions of the 
questions raised by the pleadings will depend upon parol evidence 
respecting the ouster, and the character, extent, and continuity of the 
alleged adverse possession. These questions are peculiarly within the 
province of a jury. There are with the exceptions noted by the master 
no grants, deeds, or other muniments of title relied upon by defend- 
ants, the cancellation of which would affect complainant's title. De- 
fendants concede that complainants have the senior grant, and that 
the junior grants, under which they claim, do not convey title. Their 
claim is based upon a ouster under the junior grants, which are but 
colorable title, sufficient, however, to mark the extent of their alleged 
ouster and the boundaries of their adverse possession. In Brown v. 
Cranberry Iron & Coal Co. (C. C.) 40 Fed. 849, a bill was filed in the 
Circuit Court of the United States for the Western District of North 
Carolina for partition of the lands described therein. Defendant an- 
swered, denying complainant's title, alleging sole seisin in itself. 
Judge Dick retained the cause with liberty to complainant to institute 
an action of ejectment at law within 12 months, etc. Simonton, Cir- 
cuit Judge, in 72 Fed. 96, 18 C. C. A. 444, says : 

"The course pursued by the learned judge who heard this case Is in strict 
accord with the law and practice of courts of chancery. • • • Where on 
a bill for partition when partition is a subject of equity Jurisdiction the 
legal title is disputed and doubtful, the courae Is to send the plaintiff to a 
court of law to have his title first established. Equity has no Jurisdiction 
to try the title to lands. An action at law Is ordered, and not an issue out 
of chancery." Fisher v. Carroll, 46 N. C 27. 

The same course was adopted by Judge Pritchard in Gilbert v. Hop- 
kins (C. C.) 171 Fed. 704, sustained by a well-considered opinion. In- 
those cases, as here, the answers set up legal "defenses triable by a jury. 
Carlson v. Sullivan, 146 Fed. 476, 77 C. C. A. 32. In Woods v. Woods 
(C. C.) 184 Fed. 159, a bill in equity for partition was filed in the 
Circuit Court of the United States for the Northern District of West 
Virginia. It appeared that certain parties had taken possession of a 
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portion of the lands under unlawful leases, etc. Complainants sougflit 
to have them canceled as clouds upon the title followed by a decree 
for partition. To the contention that the court wj^s without juris- 
diction to remove the cloud from the title Judge Goff said : 

"I think It is well established that, if a court of eanity has properly be* 
fore it for decision a suit based on facts showing independent equity grounds 
relating to real estate, it will consider and decide questions concerning the 
title or the boundary thereof, if necessary to the proper disposition of the 
controrersy. * * * If the complainants show an independent right to 
equitable relief, touch as will authorize equitable Jurisdiction, the prayer to 
quiet title Vill be entertained, even though they are not in potssession." 

The learned judge quotes the West Virginia statute, giving to the 
court, in proceedings for partition, power "to take cognizance of all 
questions of law affecting the legal title that may arise." Referring 
to the opinion in Buchanan v. Adkins, 175 Fed. 692, 99 C. C. A. 246, 
written by himself, he says : 

"With the rule laid down In that case I am in full accord, and it is, I think, 
quite apparent that were it not for the reasons I have already referred to, 
relating to independent grounds of equity Jurisdiction, this cause would 
not now be entertained." 

The order was made directing that "proper issues be submitted to 
the jury on the law side of the docket." A careful examination of the 
pleadings will disclose that the case is distinguished from the Buchan- 
an Case and the Cranberry Iron & Coal Company Case, in which the 
only question raised was sole seisin. The jurisdiction to inquire into 
the tide in the Woods Case is, as said by Judge Goff, based upon the 
well-settled rule in equity practice that, when the court has jurisdiction 
to administer the primary relief sought, it will retain the cause and 
dispose of collateral questions which might otherwise be cognizable in 
a court of law. Here, while there is some suggestion in the bill, of con- 
fusion of boundary, multiplicity of suits, etc., as grounds of jurisdic- 
tion as pointed out in the opinion on the appeal (178 Fed. 772, 102 C. 
C. A. 220), the bill fails to set forth any grounds of equity jurisdiction 
other than the North Carolina statute. 

[2] To the suggestion that issues of fact raised upon the pleadings 
be submitted to a jury, it is well settled that sending issues out of 
chancery does not meet or secure the right to trial by jury as guaran- 
teed by the seventh amendment to the Constitution. This right is ab- 
solute, and may not be restricted or limited by either Congress or the 
courts. In ascertaining the purpose of the states in adopting and in- 
corporating the amendment into the Constitution, we must recur to 
the course and practice of the courts in England and this country at 
that time. In Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L- 
Ed. 358, Chief Justice Fuller, referring to the Constitution and section 
723 of the Revised Statutes, says: 

"It is declaratory of the rule obtaining and controlling in equity proceed- 
ings from the earliest period in England and always In this country. And 
so it has been often adjudged that, whenever respecting any right violated 
a court of law is competent to render a .ludgment affording a plain, adequate 
and complete remedy, the party aggrieved must seek his remedy in such court, 
not only because the defendant has a constitutional right to a trial by jury, 
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but because of the probibition of the act of Congress to pursue his, remedy in 
such cases in a court of equity." 

The distinction between a trial before a jury in a court of law with 
its incidents and conclusive effect upon the court and an issue out of 
chancery for the aid and enlightenment of the chancellor, is funda- 
mental. As said by Chief Justice Fuller in Gates v. Allen, 149 U. S. 
451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804: 

"As the ascertainment of complainant's demand is by action at law, the 
fact that the Chancery Court has the power to summon a jury cannot be 
regarded as the equivalent of the right of trial by Jury secured by the seventh 
amendment" 

If it were a question of discretion whether the court in this case 
should retain the cause and submit issues to the "jury, it is manifest 
that it should not do so. 

[3] There are more than 30 defendants claiming title to separate 
and distinct parcels or tracts of land under separate sources of title, 
in the trial of each of which it is apparent the evidence will be en- 
tirely diflFerent. The trial of all of these issues before one jury would 
involve confusion and expenses resulting almost certainly in injustice. 
The plain, well-defined rules of practice and procedure at law are 
not only adequate to work out complete justice, but a departure from 
them would violate the constitutional right of the parties, and tend 
to oppression and injustice. Complainant is entitled to a decree, as 
upon a disclaimer, as to such portions of its boundary as are not in- 
cluded in the claims of defendants who have answered. By Act 1893, 
c. 490 (Rev. 1905, § 1699), all grants issued subsequent to March 6, 
1893, for lands theretofore granted by the state, are declared abso- 
lutely void, and "shall in no case and under no circumstances con- 
stitute any color of title whatsoever to any person or persons whom- 
soever." 

The master having found that defendant, Henry Smith, claims un- 
der a grant issued in 1900 and defendant N. B. Roberts claims under 
certain deeds dated 1894, 1896, and 1899, not stating the date of grants 
and defendant G. S. Ellis claiming under grant dated December, 1893 
and 1900, the bill will be retained as to such defendants, and as to 
the lands specified in the report. 

In respect to the other defendants, claiming under grants junior to 
complainant's, prior to March 6, 1893, followed by ouster and adverse 
possession, the bill will be dismissed without prejudice to complain- 
ant's right to institute actions at law to try the title. The defendants 
as to whom the bill is dismissed will recover their cost Let a decree 
be drawn accordingly. 
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In re WILLIAMSBURG KNITTING MILL. 
(District Ck>iirt, E. D. Virginia. June 30, 1911.) 

1. MOKTOJLGES (8 154*) — CONDTTTONAL S ALES— NOTICE. 

Acttuil or constructive notice to a mortgagee of the rights of a condi- 
tional seller of property placed on the mortgaged premises is as effective 
to charge the mortgagee with notice of the reservation of title as a record 
of the Instrument containing the same. 

[Ed. Note. — For other cases, see Mortgages, Gent. Dig. || 844-353; 
Dec. Dig. I 154.^] 

2. Mortgages (| 13*) — Apteb-Acquired Propeett— Vauuitt. 

A clause in the mortgage on the property of a knitting mill company 
tliat the mortgage should cover after-acquired property is valid. 

[Ed. Note.— ror other cases, see Mortgages, Gent Dig. I 16 ; Dec. Dig. 
I 13.*] 

3. Fixtures d 27*)— Sprinkler Ststeic— Provisions on Contract. 

Where a sprinkler system installed in a knitting mill consisted of a 
50,000-gallon tank tower erected on a concrete foundation, and pipes 
running underground into fhe plant, bolted to the beams of the buildings, 
it was a fixture, notwithstanding a provision in the conditional contract 
for the installation and sale thereof that it should retain its character 
as personal property, and that the title should remain in the seller until 
paid for. 

[Ed. Note.-— For other cases, see Fixtures, Cent. Dig. SS 6-54; Dec. 
Dig. $ 27.' 

For other definitions, see Words and Phrases, vol. 3, pp. 2831-2840. 
▼oL 8, p. 7664.] 
4 Mortgages <| 151*) — ^Lien — Priority — After- Acquired Property — Fix- 
tures. 

Where a mortgage on a knitting mill plant included engines, boilers^ 
fixtures, machinery, and all other equipment in or on the premises, or 
which were thereafter acquired and placed thereon, the mortgage was a 
lien on an after-acquired sprinkler system, installed in the plant, which 
was a fixture, prior to the rights of a conditional seller of the system 
under an unrecorded contract of conditional sale, of which the mortgagee 
had neither actual nor constructive notice. 

[Ed. Note.— For other cases, see Mortgages, Gent Dig. f| 307-336; 
Dec Dig. I 151.*] 
S. Bankruptcy (§ 140*)— Rights of Trustee— Unrbcordeo Conoitional Sale. 

Where, under the state law, a conditional sale contract was invalid 
as against lien creditors unless recorded, an unrecorded conditional sale 
contract was invalid as against the purchasers of the trustee in bank- 
ruptcy under Bankr. Act July 1, 1898, c. 541, | 47, subd. a, cl. 2, 30 Stat 
557 (U. S. Comp. St 1901, p. 3438), as amended by Act June 25, 1910, c. 
412, f 8, 86 Stat 840, providing that trustees in bankruptcy as to all 
property coming into the custody of the bankruptcy courts shall be deemed 
Tested with all the rights, remedies, and powers of a creditor holding a 
lien by legal or equitable proceedings thereon ; and also, as to all property 
not in the custody of the bankruptcy court, shall be deemed vested with 
all the rights, remedies, and powers of a Judgment creditor holding an 
execution duly returned unsatisfied. 

[Ed. Note. — For other cases, see Bankruptcy, Gent Dig. f| 198-225; 
Dec. Dig. I 140.'] 

In Bankruptcy. In the matter of the Williamsburg Knitting Mill. 
Proceedings to review referee's order holding invalid a vendor's lien 

*For otbtr casti ito lamt tople ft | mitiibbb in Dec ft ▲m. Digt. 1907 to datf, ft Rtp'r ladezts 
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under an unrecorded conditional sale contract as a Ken against the 
bankrupt's estate. AflBrmed. 

This proceeding is now before the court upon the application of George 
H. Holt & Co. to review the action of Referee John B. Locke, holding the 
claim of the petitioners, as vendors of a certain sprinkler system furnished 
to the bankrupt company, not to constitute a lien as against the said 
sprinkler In the hands of the bankrupt's trustee, because of lack of recorda- 
tion of the contract of sale prior to the bankruptcy, and also because the 
sprinkler system is subject to Hen by a deed of trust upon the property of 
the bankrupt, in which the same was Installed, to Henley, trustee, to secure 
a debt to the Peninsula Bank of Williamsburg, under the after-acquired 
property clause contained in said mortgage. 

The facts are briefly that under contract dated August 25, 1909, but not 
signed by the bankrupt until the 14th of October, 1909, George H. Holt & 
Co. undertook to install in the bankrupt's mill at WilUamsburg a complete 
automatic sprinkler system, supply pipes, pressure alarm and other valves, 
a 50,000-gallon tank, and a steel tower for the tank. Holt & Co. were to 
furnish the labor and materials incident to the work, except as otherwise 
provided in the speciflcations, and the bankrupt company was required to 
**do all necessary trenching, carpenter work, and mason work, and cartage 
and handling of material in Williamsburg, Ya., also to furnish foundations 
for the 50,000-gallon tank." The sprinkler system was duly installed, the 
bankrupt erected the concrete foundation on which the 50,000-gallon tank 
tower was erected, and to which it was securely bolted, pipes were laid under-' 
ground running into the plant (a large brick building) bolted to the beams in 
the building, and the sprinkler was ready for service in March, 1910. In the 
contract the following clause reserving title until the full purchase price 
was paid appears: "It is agreed that the said sprinkler system and equip- 
ment shall become, be and remain the property of the party of the first 
part until the title thereto is acquired by the party of the second part 
as hereinbefore provided, and that said system and equipment shall, during 
the period of the agreement herein provided, be, and be considered as per- 
sonal property and not a part of the realty." Although this contract was 
duly executed, ^no memorandum thereof was. ever recorded in the <derk's 
office of the circuit court of the county of* James City and city of Williams- 
burg, as required by section 2462 of the Code of Virginia, which is as follows : 
"Every sale or contract for the sale of goods and chattels wherein the title 
thereto or a lien thereon is reserved until the same be paid for in whole or 
in part, or the transfer of title is made to depend on any condition, and pos- 
session be delivered to the vendee, shall, in respect to such reservation and 
condition, be void as to creditors of and purchasers for value without 
notice from such vendee until such sale or contract be in writing, signed by 
both the vendor and vendee, in which the said reservation or condition is 
expressed, and until and except from the time that a memorandum of said 
writing, setting forth the date thereof, the amount due theron, when and how 
payable, and a brief description of said goods or chattels, be docketed in the 
clerk's office of the circuit or corporation court of the county or corporation 
in which said goods or chattels may be." 

The facts as to the mortgage to Henley, trustee, in favor of the Penin- 
sula Bank are substantially that the same was executed on the 23d day of 
November, 1909, to secure a loan of $12,000, and duly recorded in the clerk's 
office of the circuit court of the cotmty of James City and city of Williams- 
burg. This conveyance was made subsequent to the execution of the con- 
tract with Holt & Co., but prior to the completion of the sprinkler system 
equipment, which was not until March, 1910. The reservation of title in 
Holt & Co. was not recorded, as aforesaid, and the deed to Henley, trustee, 
after conveying the lands, buildings, and improvements thereon of said 
Knitting Mills, contained an after-acquired clause, as follows: "Together 
with the engines, boilers, fixtures, machinery, and all other appliances and 
equipments constituting or in any wise whatsoever connected with the Wil- 
liamsburg Knitting Mill Company plant, in and upon the premises hereby 
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conveyed, or which may be acquired and placed upon the said premises during 
the continuance of this trust; it being the true intent and purpose of this 
deed to convey to the said trustee the entire plant of the WiUiamsDurg 
Knitting Mill Company for the purposes hereinafter set forth." 

O. D. Batchelor and Henley & Henley, for trustees in bankruptcy. 
R. T. Armistead and S. O. Bland, for petitioners George H. Holt 
& Co. 

WADDILL, District Judge (after stating the facts as above). Two 
questions are presented on the record for consideration by the court : 
(A) Whether the after-acquired clause in the mortgage of the 23d of 
November, 1909, to Henley, trustee, constituted a lien upon the sprinkler 
system, made a part of the premises, after the execution and recorda- 
tion of the trust deed. (B) Whether the referee correctly ruled that 
under the bankruptcy act as amended on the 25th of June, 1910 (Act 
June 25, 1910, c. 412, 36 Stat. 838), it was necessary for the vendors. 
Holt & Co., to record their contract, in order to secure a lien as against 
the bankrupt's estate, in the hands of its trustee. These two positions 
will be taken up in the order mentioned. 

First. Considering the validity of the lien in favor of the Peninsula 
Bank by reason of the after-acquired clause in the mortgage, a pre- 
liminary point was raised, namely, that the bank took the deed with 
actual notice of the existence of the contract in favor of Holt & Co., 
and hence should not be entitled to a lien. The determination of tliis 
question depended largely upon the facts of the case. The referee saw 
and heard the witnesses testify, and reported in favor of the bank; 
that is to say, that it was not so circumstanced as to be charged with 
notice of the right of the vendors to the lien asserted by them. 

[ 1 ] Actual or constructive notice to the bank, or its trustee in the deed 
of trust, of the rights of Holt & Co., would have been as effective from 
a legal standpoint as if the contract containing the reservation of title 
had been duly admitted to record. But the referee found that neither 
the bank nor the trustee had actual or constructive notice, and with 
this finding the court concurs. , 

[2] Under the after-acquired clause in the mortgage, as in this case, 
any, property acquired by the mortgagor subsequent to the date of the 
execution and delivery of the mortgage, which was within the gen- 
eral 'description of property contained therein, became as fully subject 
to the lien of the mortgage, in equity, as if such property had been 
owned by the mortgagor on the date of the execution and delivery of 
the mortgage. The authorities to sustain this position are clear, and 
within comparatively recent date the entire subject has been reviewed 
by the Circuit Court of Appeals of this circuit in two cases, namely. 
Union Trust Co. v. Southern Sawmills Co., 166 Fed. 193, 197, 199, 200, 
92 C. C. A. 101, and Tippett & Wood v. Barham, 180 Fed, 76, 80, 103 
C. C. A. 430. to which cases, with the authorities cited in each, special 
reference is made zs, containing a full review of the authorities govern- 
ing and controlling this subject. 

[8, 4] In order for the after-acquired property clause in the mort- 
gage in question to constitute a valid lien, of course, the property in 
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controversy must come fairly within the terms of such after-acquired 
property clause; and such after-acquired lien must be subordinate to 
any pre-existing valid lien upon the property at the time it was placed 
upon the premises. This case, however, is comparatively free from 
difficulties in this respect, as it is clear that the sprinkler system in 
question, when mstalled, became a fixture and such part of tiie bank- 
rupt's estate as to form and become a portion thereof, notwithstanding 
the provision in the contract of sale that it should remain the property 
of the vendors, and retain its character of personalty; and was hence 
subject to the after-acquired property clause in a deed theretofore ex- 
ecuted, fairly embracing the same, and whatever may have been tfie 
rights of the vendors in the property thus put upon, and which forms 
part of the real estate, or the correct method of legally securing and 
prosecuting such rights, had the same been timely and appropriately 
taken under the law of the state of Virginia, it is immaterial to de- 
termine here, for the reason that the vendors in this instance recorded 
no lien, and took no steps whatever to save their rights, if any they 
had, against those of the existing mortgagee, and hence, as between 
the two claimants of liens, the mortgage takes precedence. 

[5] Second. In passing upon the correctness of the referee's ruling 
that it was essential under the amended bankruptcy act of the 25th of 
June, 1910, for the petitioners Holt & Co., the vendors of the sprinkler 
system in question, to record their contract, in order to make effective 
their lien as against the bankrupt's estate in the hands of its trustee, it 
becomes necessary to determine the effect, of the amendment and just 
what title and estate the bankrupt's trustee in the light of the bankrupt 
law as amended takes; or, to state the question differently, to ascer- 
tain just what effect the bankruptcy proceeding has as respects those 
who hold liens or incumbrances upon, or have an adverse interest to 
that of the bankrupt in such estate. This subject cannot be said to 
have been free from doubt under either the present act or that of 1867 
(Act March 2, 1867, c. 176, 14 Stat. 517) ; that is, the authorities have 
not always been harmonious, though it may be f^airly stated that under 
both acts, the consensus of opinion, and certainly the better doctrine 
is, that, except in cases of attachment sued out or other lien or in- 
cumbrance had and secured within the prescribed time preceding, the 
commencement of proceedings in bankruptcy, and except in cases 
where the procurement of such lien or disposition of property by the 
bankrupt is declared to be fraudulent and void, the bankrupt's trustee 
takes the property in the same condition that the bankrupt himself 
held it, find subject to all equities impressed upon the property in the 
hands of the bankrupt, and subject, also, to all such valid liens or in- 
cumbrances, whether created by operation of law or by act of the 
bankrupt, which existed against the property in the hands of the 
bankrupt. Cook v. Tullis, 18 Wall. 332, 21 L. Ed. 933; Yeatman v. 
Savings Institution, 95 U. S. 764, 24 L. Ed. 589; Stewart v. Piatt, 101 
U. S. 731, 25 L. Ed. 816; Hauselt v. Harrison, 105 U. S. 401, 26 L. 
Ed. 1075; Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Q. 
690, 48 L. Ed. 986; Thompson y. Fairbanks, 196 U, $• 516, 526, 25 
Sup. Ct 306, 49 L- Ed. 577. 
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The cases cited (and others might be given) firmly maintain the 
doctrine that a trustee in bankruptcy gets no better title than that which 
the bankrupt had at the initiation of the bankruptcy proceedings ; that 
he is not a purchaser for value within the meaning of the recordation 
acts ; and that, as the vendor's title under the conditional sales agree- 
ment as between himself and the bankrupt is good, it is also good 
against the bankrupt's estate, and the same may be said of liens gen- 
erally upon the bankrupt's estate, or claims to such estate, good as 
between such claimants or the holders of such liens and the bankrupt. 
In. such cases the liens upon or. claims to property belonging to the 
bankrupt are unaffected by the bankruptcy. 

The contrary doctrine is that it is the policy of the bankruptcy act 
to clothe the trustee with title as against secret claims, liens, and 
equities, and compels every one to comply with the state statutes re- 
specting recordation; and in consequence of failure to do so to lose 
their claim upon, or right to, lien or equity. Under the bankruptcy 
law of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), the case of 
Bank v. Sherman, 101 U. S. 403, 405, '25 L. Ed. 866, gives strong 
color to this view of the law. In that case the court said : 

'*Tbe filing of the petition was a caveat to all the world. It was in effect 
an attachment and injunction. Thereafter all the property rights of the 
debtor were ipso facto in abeyance until the final adjudication. If that 
were in his favor, they revived and were again in full force. If it were 
against him, they were extinguished as to him and vested in the assignee 
for the purposes of the trust with which he was charged. The bankrupt 
became, as it were, for many purposes civiliter mortuus. Those who dealt 
with his property in the interval between the filing of the petition and the 
final adjudication did so at their peril. They could limit neither the power 
of the court, nor the effect of the final exercise of its Jurisdiction. With 
the intermediate steps they had nothing to do. The time of the filing of 
the petition and the final result alone concerned them." 

Under the present bankruptcy act, the case of Mueller v. Nugent, 
184 U. S. 1, 14, 22 Sup. Ct. 269, 46 L. Ed. 405. likewise apparently 
maintains the same view ; the Chie.f Justice, at page 14, saying,: 

"It is true of the preset law, as it was of that of 1867, that the filing 
of a petition is a caveat to all the world, and, in effect, an attachment and 
injunction (Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866) and on adjudi- 
cation title to the bankrupt's property became vested in the trustee (sections 
70, 21e), with actual or constructive possession, and placed in the custody 
of the bankruptcy court" 

At first blush, the last two cases would appear to be in direct conflict 
with those next hereinbefore recited; but a careful analysis of the 
same will tend to relieve this apparent difference. The first-named 
cases grew out of transactions incident to the assertion of adverse 
claims by those claiming title to the property against the bankrupt or 
his trustee, or liens upon the same in the hands of the bankrupt's 
trustee; whereas the two last-named cases apply to controversies 
arising out of the attempted disposition by the bankrupt of portions of 
his estate after the institution of the bankruptcy proceedings. The 
Court of Appeals of this. circuit applied the doctrine of the two last- 
named cases to the enforcement of the vendor's lien. Chesapeake 
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Shoe Co. ▼. Seldner, Trustee, 122 Fed. 593, 58 C. C. A. 261, as did, 
also, the Court of Appeals of the Sixth Circuit in Dolle v. Cassell, 
135 Fed. 52, 67 C. C. A. 526, this last case being reported in the 
Supreme Court under the title of York Manufacturing Co. v. Cassell, 
201 U. S. 344» 352, 26 Sup. Ct. 4«1, 50 L. Ed. 782, and in it the Su- 
preme Court reversed the holding' of the lower court on the very ques- 
tion involved herein, and adhered to the rulings in the first-named 
cases. This decision is believed to be the last expression of opinion by 
the Supreme Court, and would be conclusive in this state, as the Ohio 
statute and the Virginia statute are substantially alike regarding the 
matters under consideration; that is, as to when it is necessary to 
make recordation of the vendor's lien to be effective as against the 
bankrupt or his trustee. The Ohio statute (section 7880, Rev. St 
1890) provides that: 

"• ♦ • Such condition, In regard to the title so remaining until such 
pajrment, shall be void as to all subsequent purchasers and mortgagees In 
good faith, and creditors, unless such conditions shall be evidenced by writ- 
ing, signed by the purchaser, lessor, renter, hirer or receiver of the same, 
* ^ ^ until the same is deposited with the clerk of the township where 
the person signing the instrument resides," etc 

; The Virginia statute (Code 1904, § 2462) enacts that: 

"Every sale or contract for the sale of goods and chattels, wherein the 
title thereto, or a lien thereon, is reserved until the same is paid for in whole 
or in part, or the transfer of title is made to depend on any condition and 
possession be delivered to the vendee, shall in respect to such reservation 
and condition, be void as to creditors of and purchasers for value without 
notice from such vendee until such sale or contract be in writing, signed by 
both the vendor and vendee in which said reservation or condition is ex- 
pressed, and until and except from the time that a memorandum of said 
writing, setting forth the date thereof, the amount due thereon, when and 
how payable, and a brief description of said goods or chattels, be docketed 
In the clerk's office," etc 

In neither of these acts, it will be observed, is it necessary to record 
the lien as between the vendor and vendee, but only against subse- 
quent purchasers and mortgagees in good faith, and creditors under 
the Ohio act, and under the Virginia act "as to creditors of and pur- 
chasers for value without notice from such vendee." The York Case 
made it clear that only as to those specifically named in the act — that 
is, subsequent purchasers and mortgagees in good faith and creditors-* 
was recordation necessary; the court saying: 

''We come, .then, to* the question whether the adjudication In bankruptcy 
was equivalent to a Judgment, attachment, or other specific lien upon the 
machinery. The Circuit Court of Appeals has held herein that the seizure 
by the court of bankruptcy operated as an attachment and an injunction 
for the benefit of all persons having interests in the bankrupt's estate. We 
are of opinion that it did not operate as a lien upon the machinery as 
against the York Manufacturing Company, the vendor thereof. Under the 
provisions of the bankrupt act, the trustee in bankruptcy is vested with 
no better right or title to the bankrupt's property than belonged to the 
bankrupt at the time when the trustee's title accrued. At that time the 
right, as between the bankrupt and the York Manufacturing Company, was 
In the latter company to take the machinery on account of default in the 
payment therefor. The trustee under such circumstances stands simply 
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fn fhe sboM of tbe bankrupt and as between them he has no greater right 
than the bankrupt" 

And the court cites from Thompson v. Fairbanks, 196 U. S. 516, 25 
Sup. Ct. 306, 49 L. Ed. 577, supra, as follows : 

''Under the present bankrupt act, the trustee takes the property of the 
bankrupt in cases unaffected by fraud, in the same plight and condition 
that the bankrupt himself held it, and subject to all the equities Impressed 
upon it in the hands of the bankrupt" 

In this connection it may be further remarked that the creditors re- 
ferred to in the Virginia statute mean judgment or lien creditors, and 
not general creditors, or persons holding unsecured claims. McCand- 
lish V. Keen, 13 Grat. (Va.) 615, 638; Dulaney v. Willis, 95 Va. 606, 
29 S. E. 324, 64 Am. St. Rep. 815 ; York Manufacturing Co. v, Cassell, 
201 U. S. 344, 351, 26 Sup. Ct. 481, 50 L, Ed. 782; Jones on Chattel 
Mortgages (4th Ed.) § 245. The amended act of June 25, 1910, was 
passed as a result of the decision in the York Manufacturing Co. Case, 
201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, supra, and with a view 
of meeting the same, as will be presently shown. The section as 
amended is as follows: 

"Sec. 8. That section forty seven, clause two, of subdivision a, of said 
act as so amended be, and the same hereby Is, amended so as to read as 
follows : 

**Ck>Uect and reduce to money the property of the estates for which they 
are trustees, under the direction of the court, and close up the estate as 
expeditiously as is compatible with the best interests of the parties in 
interest; (Md such trustees, as to all property in the custody or coming into 
the cusPody of the Ixmkruptcy court, shall he deemed vested with all the 
rights, remedies, and powers of a creditor 7H>lding a lien by legal or equi- 
table proceedings thereon; and also, as to all property not in the oustodU 
of the bankruptcy court, shall be deemed vested with all the rights, reme- 
dies and powers of a judgment creditor holding an execution duly returned 
unsatisfied,*^ (Amendment italicised.) 

The language used in this amendment is clear and comprehensive, 
and as viewed by the court unequivocally gives to the bankruptcy pro- 
ceeding the effect of a lien, as is contemplated by the York Case, 
supra, and the same will suffice to give to those claiming rights by rea- 
son of the bankruptcy court proceedings, precedence over an unre- 
corded vendor's Hen under the Virginia statute. The amendment does, 
in fact, give to the bankruptcy proceedings the force of a "caveat to 
all the world," and in effect "an attachment and injunction," and the 
same applies to cases as well of the attempted disposition of property 
after bankruptcy, as to those asserting title to or lien upon the bank- 
rupt's estate arising out of transactions antedating the bankruptcy. 
The effect of this change is unquestionably radical and far reaching, 
as regards the consequence of the institution of bankruptcy proceed- 
ings, but it is what Congress had the right to do, and carries out 
what in the judgment of many should be the effect of such proceed- 
ing. It makes the date of the institution of the bankruptcy pro- 
ceeding, the time as of which rights to, and claims against the estate, 
should be reckoned with and adJ4isted, and from and after which 
period no one creditor or claimant can secure or receive preference 
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it 

or advantage over another. The opinion of Mr. Justice Swayne in 
Bank v. Sherman, 101 U. S. 403, 406, 25 L. Ed. 866, supra, is particu- 
larly appropriate in this respect, the learned justice saying: 

"llie statute Is clear and Imperative. Its constitutional yalidity is not 
questioned. It contains no qualifications. We cannot interpolate what is 
claimed. Such a function is beyond the sphere of our power and duty. 
It is our business to execute the law as we find it, and not to make or mod- 
i^ it In the disposition of property among creditors, equality is equity. 
It was the genius and purpose of the statute to secure this result as far 
as possible from the moment its aid was invoked, whether by debtor or 
creditor." 

This view of the effect of this amendment is taken by Remington, 
an author of recognized authority on bankruptcy laws. In the recent 
edition of his work (volume 3, p. 331), the author says: 

"By the amendment of 1910 to the bankruptcy act, section 47a (2), this 
rejected doctrine' that bankruptcy operates as an 'equitable levy' as to 
property in the custody of the bankruptcy court, has become the accepted 
doctrine." 

Moreover, this author shows that Congress by the amendment in 
question purposely sought to modify the decision of York Manufactur- 
ing Co. v. Cassell, supra. At page 331 of the same volume (3) the 
report of the Senate judiciary committee on the amendment of the 
act is set out in fuU,^ stating in terms that its object and purpose was 
to meet the decision in the York Case, and to adopt in lieu thereof the 
views herein taken. Collier on Bankruptcy (8th Ed.) pp. 541, 542, 
refers to this amendment approvingly, and in effect takes the same 
view of the act that Remington does, though he calls attention to the 
fact that more logically the amendment should have been to section 70 
of the bankrupt act, instead of section 47. 

The only decision since the amended act to which the court's atten- 
tion has been called is that of In re Lausman (D. C.) 183 Fed. 647, a 
decision of Judge Evans, of the Western District of Kentucky. This 
opinion is entitled to much weight by reason of the recognized ability 
and experience of the judge rendering the same. The case involved, 
however, a small amount, and it is fair to assume was not presented 
as fully as has been the case here, and was decided before the publica- 
tion of the recent editions of Remington and Collier, the former of 
which called special attention to the reason for the Senate's action^ as 
above indicated. 

It is earnestly insisted that the amended act, if given the interpreta- 
tion herein accorded it, is unconstitutional as depriving the petitioners 
of their property without due process of law. With this view the court 
cannot agree, as it is in no respect a violation of one's constitutional 
rights to require him to conform to the recordation acts of the state 
in which he has property. The vendor's rights in this case would, 
under the plain terms of the Virginia statute, have been protected 
against the bankrupt's execution or other lien creditors, and remained 
unaffected by bankruptcy proceedings, had they seasonably complied 
with the statute requiring recordation of their reservation of title. 
The further suggestion is made that the amended act should not be 
given the effect contended for because of the particular section 
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amended ; in other words, it is maintained that the amendment should 
have been to section 70, subsec. 5, instead of to clause 2 of section 47, 
subd. "a" of the act. Unquestionably the amendment should more 
properly have been to the seventieth section of that act, as claimed, 
which deals with the property as to which the trustee acquires title, 
instead of section 47, which relates more particularly to the duties 
of the trustee, but at the same time it does not follow that it should 
have been necessarily so made, and that Congress could not have ex- 
pressed its desires and wishes as well under the section prescribing the 
duties of the trustee as that relating to title to property, and this is just 
what it apparently did, and in terms so clear, comprehensive, and spe- 
cific that ^ere can be no serious doubt as to its meaning, intention, 
and purpose, and the court feels bound by the plain import of the lan- 
guage used. 

The action of the referee sought to be reviewed will be approved 
and affirmed. 



MICHIGAN ALUMINUM FOUNDRY CO. T. ALUMINUM CASTINGS 

CO. et aL 

(Circuit Court, B. D. Michigan, S. D. July 24, 1911.) 

1. Corporations (| 662*) — Action Against Foreign Corporations-Juris- 

diction. 

Under the federal decisions, before a foreign corporation is subject to 
suit in a state in general, two things must concur: (1) The corporation 
must be doing business in the state; and (2) process must be served 
there on the agent who represents it in business there. 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. i 662.*] 

2. Courts (§ 274*) — Jurisdiction— Corporations "Found" in District. 

For the purpose of conferring Jurisdiction en a Circuit Court of a suit 
for damages under Sherman Anti-Trust Act July 2, 1890, c. 647, § 7, 26 
Stat. 210 (U. S. Comp. St. 1901, p. 3202), which authorizes a suit "in the 
district in which the defendant resides .or is found," a foreign corpora- 
tion is '*found" in the state if it is doing business therein, but not other- 
wise. 

[£d. Note. — ^For other cases, see Courts, Cent Dig. S 814 ; Dec Dig. 
i 274.* 

For other definitions, see Words and Phrases, vol. 8, p. 2927; vol. 8, 
p. 7666.] 

8. Courts (§ 274*) — ^Foreign Corporations— Doing Business in State. 

A PeDnsylvanla corporation maintained a permanent office in Detroit, 
with its name and the name of a person as manager on the door. It 
paid the rent of the office, and the salary of the manager from the home 
office, and the business It did in Michigan was substantial, amounting 
to a large sum per annum. It advertised its presence in the general city 
directory of Detroit, and in the telephone directory, and its general sales 
agent came frequently to Detroit to consult with the local manager and 
to meet customers. In the main the manager solicited orders for goods 
which were forwarded to the home office for acceptance, but he fre- 
quently closed contracts with customers for small orders which were 
filled by the company without objection. Held, that the corporation was 

*For other casei see same ioptc A 8 itdmbbb in Dec. k Am. Diffi. 1907 to date, ft Rep'r Indexes 
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doing business in Michigan in such sense as to be subject to suit lo a 
federal court in that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. S 814; Dec. Dig. 
i 274* 

Foreign corporations doing business in state, see notes to Wagner t. 
J. & G. Meakin, 33 C. a A. 585; Ammons v. Brunswlck-Balke-Collender 
Co., 72 C. C. A. 622.] 

4. Courts (§ 344«) — ^Fobbign Cobporations—Sebvice of Pbogess. 

However broad the rule in a state may be, it is the rule of the federal 
courts that service of process on a foreign corporation, to be valid, must 
be made on an agent who can be said fairly to represent such corpora- 
tion in the state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. i 917; Dec Dig. § 
344.* ^ 

Service of process on foreign corporations, see notes to Eldred v. 
American Palace-Car Co., 45 O. C. A. 3; Cella Commission Co. v. Boh- 
Unger, 78 C. C. A. 473.] 

5. Corporations (§ 668*) — ^Foreign Cobporatiqn&— Service of Process- 

Agent. 

The local manager of a corporation in charge of its office and business 
in the state and advertised as such manager on the door of its office and 
its stationery is an agent who fairly represents the corporation in the 
' state, aiitd on whom valid service may be made in a suit against the cor- 
poration. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2603-2627 i 
Dec. Dig. i em*] 

6. Corporations (§ 668*) — Foreign Corporations—Service of Process^ 

ApENT. 

The general sales agent of a Pennsylvania corporation which main- 
tained an office and agency in Detroit for the sale of its products, who 
frequently visited Detroit on the corporation's business, and who exer- 
cised authority over the local manager, was an agent of the company 
when in Michigan, upon whom valid service might be made In a suit 
against the corporation in that state. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {§ 2603-2627 ; 
Dec. Dig. i ms*} 

7. Courts (§ 274*) — Anti-Trust Act— Action fob Damages—District of 
. . Suit. 

A suit for damages under Sherman Anti-Trust Act July 2, 1890, c. 
647, S 7, 26 Stat 210 (U. S. Comp. St 1901, p. 3202}, which authorizes 
such suit to be brought *'ln the district in which the defendant resides 
or is found," may be maintained In the district of plaintllTs resitlenc*?. 
against a foreign corporation, a citizen of another state, where defendant 
is "found" therein. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. S 274.*] 

At Law. Action by the Michigan Aluminum Foundry Company 
against the Aluminum Castings Company and others. On motion by 
defendant Aluminum Company of America to set aside service. ^Mo- 
tion overruled. 

On motion by defendant Aluminum Company of America, upon 
special appearance, to set aside service of process in a suit at law un- 
der section 7, Act July 2, 1890, c. 647, 26 Stat. 210 (U. S. Comp. St. 
1901, p. 3202), to protect trade and commerce against unlawful re- 
straint and monopolies. 

•For other cases see same topic ft S numbbr in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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Lucking, Emmons & Helfman, for plaintiflF. 
Gray & Gray, for defendant Aluminum Company of America. 
M. B. & H. H. Johnson and Leo. M. Butzel, for defendant Alum- 
inum Castings Co. 

ANGELL, District Judge. The plaintiff is a Michigan corporation. 
The defendant Aluminum Company of America is a Pennsylvania 
corporation, with its home office in that stat^. Service of the original 
siunmons was made in Detroit upon one E. H. Brown, a sales agent 
of the defendant who resides in Grosse Pointe township, Mich., and 
does business in Detroit. Service of an alias summons was made at 
Detroit upon one E. K. Davis, general sales agent of the defendant, 
who resides in Pennsylvania. 

The defendant insists that the service is not sufficient. Several affi- 
davits have been filed in support of the motion, and one in opposition 
thereto. The testimony of E. K. Davis and other persons was taken by 
deposition on the part of the plaintiff. When the motion came on 
to be argued on these affidavits and depositions, the defendant asked 
that the questions of fact involved be submitted to a jury. The plain- 
tiff's counsel objected to the delay in the determination of the mo- 
tion which would ensue if the request should be granted. The re- 
quest was denied, and a prolonged argument was had before the court. 

The controlling facts in the case are substantially uncontradicted, 
and appear to be as follows : 

The defendant has never filed articles of incorporation in Michi- 
gan nor paid the franchise fee, nor appointed an agent for the serv- 
ice of process, as required by the Michigan statute in the case of a 
foreign corporation which desires to do business in the state. De- 
fendant has no plant or property, except as hereinafter stated, within 
the state of Michigan. It has no warehouse or stock of goods in the 
state. None of its officers or directors reside in the state, nor any 
of its employes except Brown. In the latter's office, maintained as 
hereinafter stated, were some samples of its manufactured products. 
Orders for goods to be delivered in Michigan were filled from its 
factories in other states. Shipments were ordinarily made f. o. b. 
cars at these factories. 

For some years past the defendant has employed one Rutherford as 
its sales agent for Michigan and Ohio with headquarters at Cleveland, 
Ohk). Rutherford employed as his salesman, and paid, one E. H. 
Brown, who also lived in Cleveland. The latter was in Michigan a 
great deal in endeavoring to sell and in selling goods. In November, 
1909, it was deemed best to have this Brown establish himself in 
Michigan, and in that month he took up his residence in Grosse 
Pointe, and opened an office in Detroit. After a little this office was 
leased by the owner of the building to the defendant, whose name ap- 
pears on the door with Brown's name as manager. On the stationery 
used by Brown the defendant's name appears likewise. The defend- 
ant's name has been inserted for a year or two in the Detroit city 
directory, and in the telephone directory of Detroit. Defendant pays 
the rent of the office and Brown's salary. His incidental expenses are 
190 F.— 66 
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paid directly or indirectly by Rutherford. In the oflBce mentioned 
Brown transacts the business of the defendant. 

This business in itself appears to differ in no essential respect from 
that which he did when employed by Rutherford and traveling to 
Michigan from Cleveland. He is kept informed as to prices. He 
solicits formal orders for goods, and takes them and reports them ei- 
ther to Rutherford or to the defendant's principal office in Pennsyl- 
vania. These orders are subject to approval or disapproval by his 
superiors in the sales department of the company. In fact, they seem 
rarely, if ever, to have been disapproved. It appears from the affi- 
davits and depositions of Brown's superior officers that he had never 
been given express authority to make a bargain which was not sub- 
ject to disapproval or rejection by these superiors. In many cases, 
however, of what Brown calls "small business," he has made definite 
agreements to sell without referring the matter to headquarters. On 
cross-examination by defendant's counsel he was asked: 

"Q. Are there any instances where yon undertook to make a binding 
agreement on behalf of the Aluminum Company of America with the trade, 
without either having first obtained special authority for the particular in- 
stance from the Pittsburg office, or having it understood that the order would 
have to be forwarded and approved before it would be effective? A. Yes, sir. 

"Q. Under what circumstances would any such orders be taken? A. Well, 
In the case of where we have a customer of long standing, not under con- 
tract, foj instance, or in the general run of smaU business. 

"Q. Is that authority given you by the Pittsburg office, or was that a busi- 
ness risk you assumed on your own responsibility? A. I might say it is 
the autliority which has grown up from the authority which Mr. Ruther- 
ford has always given me. 

"Q. Does that authority come from Mr. Rutherford or from the Pittsburg 
office? A. It has always come from Mr. Rutherford. 

'^Q. Are those exceptional cases or are they frequent — ^those where you 
would undertake to sell to an old customer direct? A. Oh, they are quite 
frequent— quite usual." 

On redirect examination he testified that such bargains for "small 
business" would be made probably once a week, might be oftener, 
and maybe not; that by "small business" he meant "orders for say 
fifty pounds of sheet or a hundred pounds, or five hundred, orders — 
scattered orders from people who do not use much"; that it might 
mean as much as one hundred dollars a week. "Q. That kind of 
business you handle entirely yourself, do you not? A. Yes, sir." 

He further trstified that these "small business" orders were transmit- 
ted by him to the Pittsburg office and filled by shipments from the 
manufacturing plants of the corporation. He further testified that 
the defendant had the right to refuse to carry out such sales, though 
he mentions no case of fef usal to abide by his agreement of this kind, 
and said that he did not always advise the buyer of the company's 
right to refuse. Occasionally Brown, at the request of the company's 
treasurer, pressed delinquent debtors in Michigan for payment of 
overdue accounts. Occasionally scrap metal from factories in Michi- 
gan was bargained for by Brown, but apparently more often the bar- 
gain was made by some nonresident agent of the company. 

Davis, the other person served, was the head of the sales department 
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of the defendant's business. He had full authority to make agree- 
ments to sell goods which should be binding on the defendant. He 
had general supervision of the defendant's local selling and soliciting 
agents. He traveled a good deal, visiting such agents, advising them, 
and instructing them, and aiding them to get business. He called upon 
customers to ascertain their requirements, and generally to keep in 
touch with the trade. He came frequently to Detroit in the course 
of his trips, as often as five times in six months prior to the date of 
service upon him. On the day when was served with the alias sum- 
mons, he was in Detroit on the defendant's business. He was in ccmi- 
ference with Brown, and with one large customer of the company. 
He called with Brown upon the manager of the Ford Motor Company 
with a view to getting a large order. No order was, however, pro- 
cured, and no sale was made by him or by his assistance on that day. 

Upon these facts defendant contended (a) that it was not doing 
business in Michigan in such sense that it was subject to suit in this 
court when this action was brought; (b) that, if it was doing busi- 
ness in Michigan in the sense mentioned, neither Brown nor Davis 
were such an agent as that service upon him was binding. 

Plaintiff contended (a) that the defendant "was found" in the dis- 
trict; and (b) that Brown and Davis were proper agents upon whom 
to serve the writs. 

[1] The question raised must be determined by the principles of 
the federal decisions, even if such service as was had would be upheld 
as sufficient in the state courts. Barrow Steamship Co. v. Kane, 170 
U. S. Ill, 18 Sup. Ct. 326, 42 L. Ed. 964. By these decisions it is 
settled that before a foreign corporation is subject to suit in a state, 
in general, two things must occur: (1) The corporation must be do- 
ing business in the state ; and (2) process must be served there on the 
agent who represents it in business there. Peterson v. Railroad Co., 
205 U. S. 390, 27 Sup. Ct. 513, 51 L. Ed. 841. 

[2] First. Does the fact that the act in question uses the phrase 
"resides or is found" obviate the necessity of showing that the corpo- 
ration is "doing business in the state" ? It would appear not. In the 
absence of authoritative decisions on this act of 1890, exactly in point, 
rulings on a similar act may be examined with profit. Under the act 
of 1875 (Act March 3, 1875, c. 137, § 1, 18 Stat. 470 [U. S. Comp. 
St. 1901, p. 587]) which used the phrase "is found," it was held that, 
a foreign corporation "was found," for the purpose of service, "where 
it was doing business." Merchants' Mfg. Co. v. Grand Trunk Ry. 
(C. C.) 13 Fed. 358; Mohr v. Insurance Co. (C. C.) 12 Fed. 474 
(Matthews, J.); Block v. Atchison, etc., Co. (C. C.) 21 Fed. 529 
(Brewer, J.) ; Spencer v. Kansas, etc., Co. (C. C.) 56 Fed. 741; Ex 
parte Schollenberger, 96 U. S. 369, 24 L. Ed. 853; New England Ins. 
Co. v. Woodworth, 111 U. S. 146, 4 Sup. Ct. 364, 28 L. Ed. 379. 
There seems no reason to give a broader meaning to the words in the 
act of 1890 than to those in the act of 1875. The ruling in Caledon- 
ian Coal Co. V. Baker, 196 U. S. 432, 25 Sup. Ct. 375, 49 L. Ed. 540, 
an action in part under the act now in question, is at least not incon- 
sistent with tihis conclusion, if, indeed, it does not by fair implication 
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require it. If, however, the corporation was *'doing business** in 
Michigan, it must be held to have been "found" there provided the 
proper agents were served. 

[3] Second. The next question, then, to be determined is whether 
the defendant was doing business in Michigan, when this action was 
begun, in such sense that it was subject to suit in this court. This 
question is not free from difficulty. The decisions affecting it are nu- 
merous and not entirely harmonious, nor is it easy to ascertain from 
them what is the proper test to apply for determination of the ques- 
tion. The defendant maintained a permanent office in Detroit with 
its name and the name of Brown as manager upon the door. It paid 
the rent of this office and Brown's salary from the home office. The 
business it did in Michigan was substantial, amounting to a large sum 
per annum. Its presence in the state by its agent was continuous, 
and not occasional or casual. It advertised its presence in the general 
city directory of Detroit and- in the telephone directory. Its general 
sales agent came frequently to Detroit to consult with the Detroit 
manager, to meet customers, and generally, to look after sales in the 
city and state. 

Expressions in several cases would indicate that what was done was 
clearly a doing of business in Michigan by the defendant for the pur- 
pose of giving jurisdiction. See St Louis Wire, etc., Co. v. Consoli- 
dated Wire Co. (C. C.) 32 Fed. 802; Doe v. Springfield Boiler Co., 104 
Fed. 684, 44 C. C. A. 128; Frawley v. Penn. Cas. Co. (C. C.) 124 Fed. 
259. And a recent case in New York, in effect, so holds. Chadeloid 
Chem. Co. v. Chicago, etc., Co. (C. C.) 180 Fed. 770. 

If policies of insurance are in force in favor of residents of a state, 
on which premiums are to be paid, and under which losses may have 
to be paid and investigations and adjustments made in the state, the 
insurance company is for purposes of suit doing business in such 
state. Conn. Life Ins. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 
43 L. Ed. 569; Lumberman's Ins. Co. v. Meyer, 197 U. S. 407, 25 
Sup. Ct. 483, 49 L. Ed. 810; Commercial Mutual Ace. Co. v. Davis, 
213 U. S. 245, 29 Sup. Ct. 445, 53 L. Ed. 782. 

The last decision of the Supreme Court to which my attention has 
been called (International Text-Book Co. v. Pigg, 217 U. S. 91, 30 
Sup. Ct. 481, 54 L. Ed. 678, 24 L. R. A. [N. S.J 493) it seems to 
me tends to the same conclusion, although the precise question under 
consideration was not involved. In this case, in view of the follow- 
ing facts, it was held that the plaintiff was doing business in Kansas. 
The company maintained no office in the state. It paid a resident 
agent who solicited and forwarded to it applications for scholarships 
in the plaintiff's correspondence schools, and collected and remitted 
deferred payments on scholarships. The plaintiff sent to the pupil 
text-books and instruction papers, and gave its instructions through 
the mail. A statute forbidding recovery to the plaintiff in a suit 
brought by it because it was doing business without complying with 
a state statute was held inapplicable because a burden on interstate 
commerce, not because the company was not carrying on business in 
Kansas, 
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Upon the facts here it might well be held, in view of the doctrine 
of the cases mentioned, that the defendant was doing business in ■ 
Michigan so as to be subject to suit there, notwithstanding its busi- 
ness is interstate commerce. 

It was, however, strongly urged upon the argument that what was 
done in Michigan was in the main only solicitation of interstate trade, 
and that by doing such business the corporation did not subject itself 
to suit here. It appears to be generally agreed that, if a foreign cor- 
poration sends its salesmen throu^^h a state to solicit orders for goods 
to be shipped into it, the corporation is not subject to suit in the state 
as doing business there. Wm. Grace Co. v. Henry Martin Co., 174 
Fed. 131, 98 C. C. A. 289; Bruner v. Kansas Moline Co., 168 Fed. 
220, 93 C. C. A. 504; Strain v. Chicago, etc., Co. (C. C.) 126 Fed. 
831 ; Coit V. Sutton, 102 Mich. 324, 60 N. W. 690, 25 L. R. A. 819. 
The same rule is applied to a traveling solicitor of advertising to be 
published in another state. Boardman v. S. S. McClure Co. (C. C.) 
123 Fed. 614. In this district this rule has been followed in at least 
two unreported cases. Globe Tobacco Co. v. Bloch Bros. Co., No. 
3939 in Equity (no written opinion) ; Whitney v. Anheuser-Busch Co., 
No. 8363 (no written opinion). 

But the fact that the salesmen are itinerant is not the criterion. If 
a railroad company maintains ah office and a resident agent in a state 
where it has no lines, but that agent only solicits traffic for its lines 
outside the state, the business done does not subject it to suit in the 
state of the agent's residence. This has oeen repeatedly and at length 
authoritatively held. Green v. Chicago, B. & Q. R. R. Co., 205 U. 
S. 530, 27 Sup. Ct. 595, 51 L. EA 916; Maxwell v. Railroad Co. (C. 
C) 34 Fed. 286 ; Fairbank v. Railroad Co., 54 Fed. 420, 4 C. C. A. 403, 
38 L. R. A. 271 ; Wall v. Railroad Co., 95 Fed. 399, 37 C. C. A. 129; 
Earle v. Railroad Co. (C. C.) 127 Fed. 235 ; McGuire v. Railroad Co. 
(C. C) 155 Fed. 230. The same rule has been applied to resident 
agents soliciting advertisements to be published outside the state. 
Union Asso. Press v. Times Star Co. (C. C.) 84 Fed. 419. And to an 
agent soliciting the purchase of goods. Case v. Smith, etc., Co. (C. C.) 
152 Fed. 731 ; Hefner v. Amer. Tube, etc., Co. (D. C.) 163 Fed. 866. 
See, also, Dixie Mattress Co. v. Stearns, etc.. Co., 185 Fed. 431, 107, 
C. C. A. 501. 

Against the argument based on these cases plaintiff urged that the 
rule i^ that if the agent has authority to close a bargain for goods, and 
not merely to solicit an order which may be approved or rejected by 
his nonresident principal, in such case the principal is doing business 
in the state where the agent resides. Irons v. Rogers (C. C.) 166 Fed. 
781 ; Palmer v. Chicago Herald Co. (C. C.) 70 Fed. 887. 

Plaintiff further urged that the evidence in the case showed that 
Brown had power to close bargains in Michigan and exercised it. 
Ought the doctrine of the solicitation cases to be held to cover this 
case, if it is true that the agent had power, express or implied from a 
course of dealing, to make binding contracts of sale? If this case is 
not; governed by the general principles announced in the cases first 
above mentioned, in my opinion defendant must be held, at le^st for 
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"* purposes of jurisdiction, to have been doing business in the state pro- 
• vided its resident agent had power to do more than merely solicit in-r 
terstate trade. 

Upon his own testimony it is clear that he did frequently, and over 
a considerable period of time, close bargains with his employer's cus- 
tomery in Michigan for what he calls "small business." In the main 
these transactions were verbal, but they were referred to headquarters 
and the employer carried them out. 

Defendant insists that Brown had no authority to make such bar- 
gains. But it cannot well deny knowledge of what he did nor adop- 
tion of his course, since it shipped goods to carry out the bargain. 
Chicago Pneumatic Tool Co. v. Philadelphia, etc., Co. (C. C.) 118 
Fed. 852. 

Upon these facts and under the test of selling in the state as dis- 
tinguished from soliciting orders in the state, as well as under the 
doctrine of the cases first referred to, it must be held that the de- 
fendant was doing business in Michigan so as to give jurisdiction to 
the court of this case. 

[4] Third. If the company must be held to have been doing busi- 
ness in Michigan, it remains to consider whether the service made 
was sufficient. Under the Michigan statutes, service may be had on 
"any officer or agent." It is not clear whether a case like this should 
be held to fall under section 10442, Comp. Laws 1897, as amended 
by Pub. Acts 1909, p. 7, or in view of Showen v. Owens Co., 158 
Mich. 321, 122 N. W. 640, 133 Am. St. Rep. 376, under section 10468, 
affecting domestic corporations, and foreign corporations doing a local 
business in the state. If the Michigan statutes are to determine the 
sufficiency of service, it was sufficient under either statute. Howso- 
ever broad the rule in a state may be, the rule that service of process 
to be valid must be on an agent who can be said fairly to represent 
the foreign corporation in the state may be deemed settled in the 
courts of the United States. St. Clair v. Cox, 106 U. S. 350, 1 Sup. 
Ct. 354, 27 L. Ed. 222; Conn. Mut. L. Ins. Co. v. Spratley, 172 U. 
S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569; Peterson v. Railroad Co., 
205 U. S. 390, 27 Sup. Ct. 513, 51 L. Ed. 841. The service made was 
sufficient even imder this rule. 

[5] (1) Service upon Brown, the local manager, was service on an 
agent who fairly represented the corporation in Michigan. He was 
held out by the defendant as its representative ; was put in charge of 
its local office, resided in the county; was described by it on its sta- 
tionery and on its office door as its manager. He says he was practi- 
cally a general agent for the company's business in Michigan. His 
duties and status were such that he is fairly to be deemed a repre- 
sentative of the defendant in the state rather than a mere subordinate 
employe. That he may not have had express authority to accept serv- 
ice is not material. Commercial Mut. Co. v. Davis, 213 U. S. 255, 
29 Sup. Ct. 445, 53 L. Ed. 782. My conclusion, if sound, results in 
holding that the company was bound by the service on Brown. See 
Board of Trade v. Hammond Co., 198 U. S. 424, 25 Sup. Ct 740, 
49L. Ed. IIIL 
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[6] (2) The service on Davis must also be held binding on the cor- 
poration. Davis was here on the corporate business. He came on 
that business frequently, if not regularly. His presence can hardly 
be said to be casual. He was the head of an independent department 
of the corporate business, and the man in its employ highest in au- 
thority of those who came on its affairs frequently into the state. His 
own testimony and that of the president leaves no doubt of his large 
authority in all matters relative to selling the corporation's product, 
not only in Michigan, but elsewhere. He was an agent upon whom 
service could properly be made because while in Michigan he repre- 
sented, with authority, the corporation in the selling department of 
its business. Conn. Mut. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 
308, 43 L. Ed. 569. 

[7] Fourth. After the conclusion of the arguments, counsel, by re- 
quest, submitted in writing their views upon the application to this 
cause of the doctrine announced in Macon Grocery Co. v. Atlantic, 
etc., R. R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300. That 
case was a bill in equity brought in the Circuit Court of the United 
States for one of the districts of Georgia by citizens of Georgia against 
various railroad companies doing business in Georgia, each of which 
was organized under the law of some other state than Georgia. The 
action was brought to enforce rights alleged to accrue to complain- 
ants under the laws of the United States, namely. Interstate Com- 
merce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, 
p. 3154), and the act of 1890, under the latter of which the action at 
bar IS brought. In view of the language of the judiciary act of 1875 
as amended in 1887 (Act March 3, 1887, c. 373, 24 Stat. 552- [U. S. 
Comp. St. 1901, p. 587]) and corrected in 1888 (Act Aug. 13, 1888, 
c. 866. 25 Stat. 433 [U. S. (>)mp. St. 1901, p. 587]) the court held 
that the action would not lie in Georgia against the defendants for 
the reason that jurisdiction was not wholly based on diverse citizen- 
ship. In the case at bar there is diverse citizenship between the com- 
plainant and the defendant. The action is brought in the district of 
which the complainant is an inhabitant. But jurisdiction is not based 
on diverse citizenship alone, if at all. It is based on the right conferred 
on plaintiff by Act July 2, 1890. The case in this regard is like the 
Macon Grocery Case, and the question whether that case governs this 
is fairly presented. No case is pointed out in which this question has 
been actually and necessarily decided. It has been several times held 
by federal courts in well-considered cases that section 4 of the act of 
1890 confers power only on the United States, and not on private in- 
dividuals, to take proceedings in equity to restrain unlawful combina- 
tions. No other section gives expressly a right to relief in equity. 
The Supreme Court in the Macon Grocery Case does not base its 
decision upon any lack of power in the complainants to file the bill. 

Attention in the litigation seems to have been given to the interstate 
commerce act rather than to the act of 1890. The former act contains 
ho provision like that in section 7 of the act of 1890, and a contro- 
versy under it would doubtless be governed by the act of 1888. 
Whether or not the decision is to be deemed by implication to upheld 
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the right of individuals, acting under the act of 1890, to restrain by 
equitable proceedings an unlawful combination and to settle the venue 
of su<ph proceedings, the question remains whether the decision con- 
trols an action at law brought under section 7 of the act in question. 

In the Macon Grocery Case there was no allusion to section 7, nor 
was the action one at law for the recovery of damages. That section 
confers no express right to file a bill, but does confer expressly a 
right to sue for damages wherever the defendant "resides or is found." 
The act of 1890 was passed some two years after the act under con- 
sideration in the Macon Grocery Case, and it may properly be as- 
sumed with the language of that act in mind. The seventh section of 
the act of 1890 does not by its phrasing suggest that Congress in- 
tended an action to be brought where the defendant was "found" only 
when diverse citizenship did not exist between the parties. I am not 
satisfied that the rule m the Macon Grocery Case applies to an ac- 
tion at law under section 7, even if the plaintiff and the defendant are 
inhabitants of different states, nor that the Macon Case holds that the 
action must be brought in the state of which the defendant is an in- 
habitant, notwithstanding it may be "found" in the state of plaintiffs 
residence. My view finds support in the language used by the court 
in the course of argument in Ware Tobacco Co. v. American Tobacco 
Co. (C. C.) 178 Fed. 120. 

In the absence of some clear decision to the contrary, my conclusion 
is that this action at law should not be dismissed merely because there 
is diverse citizenship between the parties. 

From these conclusions, it follows that the motion to set aside serv- 
ice of process upon the defendants must be denied 



SOUTHERN STEEL ft IRON 00. V. HICKMAN. WILLIAMS & CO. et al. 

(Circuit Court, N. D. Alabama, S. D. October 5, 19U.) 

No. 131. 

1. Salks (f 81*) — CoNTBACT— Construction— "Shtpment." 

PlalntUTs assignor purchased from defendants 300 tons of Engllsli 
ferropmanganese Iron' by a written order providing for "shipment," 100 
tons each in September, October, and November. Defendants immedi- 
ately contracted with an English concern to ship the ore, their contract 
with plaintiff providing for "shipments,** as distinguished from "deliver- 
ies,** in September,' October, and November, their contract with the Eng- 
lish sellers requiring deliveries in New Orleans in* October, November, 
and December. Held, that the word "shipment,** as used In the contract 
of sale, did not mean "delivery,*' and, that shipment of 100 .tons having 
been made in September, there was no breach of contract by failure to 
deliver such amount in that month. 

[Ed.* Note.— Fop other cases, see Sales, Cent Dig. |{ 217-223; Dec 
Dig. t 81.» 

For other definittons, see Words and Phrases, vol. 7, p. 6489.] 

2, Bankbuptot (§ 114») — Contbacts— Bbbach— Waiveb. 

Plaintiff's assignor prior to bankruptcy purchased from defendants 
300 tons of English Iron to be shipped In September, October, and No- 

•For other ca««s soe same topic & S numbbb in Dec. ft Am, Digs. 1907 to date, ft Rep'r Indexei 
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vember, 1907. The first 100 tons arrived October 7, 1907, and, bankrupt- 
cy having intervened before delivery, the buyer*8 receivers sent defend- 
ant an order for the 100 tons, which recited that such order substitut- 
ed the order given by the bankrupt for 300 tons. The quantity and 
terms of payment were different, but in other respects the orders were 
identical. The receivers finally refused to receive the remaining 200 
tons. Held, that the receiver's action in accepting the 100 tons did not 
relieve the bankrupt's estate from liability for breach of contract as to 
the balance, nor did the substitution of the orders operate to discharge 
the estate from such liability. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. | 114.*] 

At Law.. Action by the Southern Steel & Iron Company against 
Hickman, Williams & Co. and others. Defendants pleaded an offset, 
and paid the balance of the claim. Offset allowed, and judgment 
against defendants, for costs. 

Campbell & Johnston, for plaintiff. 
Tillman, Bradley & Morrow, for defendants. 

GRUBB, District Judge. This is a suit in assumpsit by the plaintiff, 
as transferee of a claim of the Southern Steel Company, its predeces- 
sor, against the defendants. The defendants owed the Southern Steel 
Company the balance of an account as its selling agents at the time of 
its bankruptcy, approximately $3,300. They claimed an offset to this 
amount by virtue of a claim for damages for breach by the Southern 
Steel Company of a contract of purchase of 300 tons of iron, of which 
only 100 tons were accepted under the contract. The conceded amount 
of the offset, if allowed, is $2,610, and the. balance of the account has 
been paid by defendants since the institution of this suit A finding for 
plaintiff on that issue would call for a judgment in its favor for the 
amount of the offset and costs, and a finding against the plaintiff would 
entitle it to a judgment for costs only. The case was submitted to the 
court without a jury upon a stipulation also setting out the agreed facts 
on which judgment was to be rendered. Two questions are controlling 
of the decision: The construction of the original order of the bank- 
rupt for 300 tons, as to the time of its fulfillment ; and the construction 
of a subsequent order given by the receivers, as td whether it operated 
to release any cause of action the defendants had for breach of the 
contract evidenced by the original order and its acceptance. 

[1] The Southern Steel Company, through its purchasing agent, or- 
dered over the telephone from the defendants, who were iron commis- 
sion men, 300 tons of English ferro-manganese iron. On the same day 
the defendants wrote the Southern Steel Company a confirmation of 
the acceptance of the order, and forwarded to them a form of contract, 
embodying the terms of the order as they understood them. On the 
same day the Southern Steel Company also mailed defendants a form 
of order, embodying the conditions of the telephonic order, as under- 
stood by it. These letters crossed each other in transit. The Southern 
Steel Company accepted in writing the contract sent it by defendants. 
The defendants did not sign an acceptance of the form of order sent 
them by the Southern Steel Company. The contract which was signed 

*For other cases sed same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep> Indexes 
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by both parties to the transaction provided for shipment of the 300 
tons ordered, 100 tons each in September, October, and November. 
The form of order which was prepared by the Southern Steel Compa- 
ny and transmitted by it to defendants, but not signed by them, called 
for September, October, and November deliveries in equal proportions. 
The telephonic order was silent as to time of shipment or delivery. 
The question in controversy involves the construction of the sale con- 
tract as to the time of delivery required by it. The plaintiff contends 
that a proper construction of the contract required deliveries to be 
made under it in equal quantities in September, October, and Novem- 
ber. The defendants contend that it required only that the iron should 
be shipped from point of origin in equal quantities during those three 
months. Shipments were made from the English point of origin in 
September, but no iron was offered for delivery to the Southern Steel 
Company at the plant, nor did any arrive in this country until October. 
A breach of contract is predicated on this delay, and plaintiff relies on 
it to defeat defendants' claim for damages arising out of the subsequent 
failure of the Southern Steel Company and its receivers and trustees 
in bankruptcy to accept and pay for 200 tons of the iron ordered by it. 
If the Contract, properly construed, did not require September deliv- 
ery for the first 100 tons of iron, the defendants did not breach their 
contract. One hundred ton shipments were made in both September 
and October. It is clear that the binding contract of sale was the writ- 
ten contract, prepared and signed by defendants, and forwarded to 
and accepted by the Southern Steel Company. In this contract the 
word "shipment" is employed to express the terms as to delivery. De- 
fendants* letter acknowledging the order of the steel company, and their 
letter inclosing the form of contract adopted each employs that word. 
The form of order sent to defendants by the steel company, but which 
was never acted upon, employed the word "deliveries." If the two 
words differ in meaning, it is clear that the word employed in the con- 
tract adopted by both parties must govern. That the words "Septem- 
ber shipment" have a different signification from the words "September 
delivery" is indisputable. The former requires only that the seller 
start the iron on its journey to the. purchaser during that month. The 
latter exacts of the seller completion of the journey and the turning of 
it over to the purchaser during the same period. The defendants in 
this case, at least, seem to have employed the term advisedly. The 
stipulation shows that the sellers were not the manufacturers of the 
commodity sold. They had to purchase it to fill their sale contract and 
in a foreign country. Acting in view of this necessity and of the con- 
sequent long journey and uncertain transportation, it was only natural 
for them to decline to assume the risk of carriage. The contract which 
defendants made with Crocker & Co. to enable them to comply with 
their contract with the steel company shows that they understood the 
latter to require of them September, October, and November shipments 
only, and not similar deliveries. That contract provided for October, 
November, and December deliveries at New Orleans by Crocker & 
Co., and its terms in this respect could not have enabled defendants to 
have carried out their contract with the steel company, as construed by 
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plaintiff, since Crocker & Co. were not obliged to deliver any iron in 
this country until October, and hence defendants could not have in- 
sisted on delivery to them of any iron under it in time to have enabled 
them to deliver it to the steel company at its plant in Alabama in Sep- 
tember. It is hardly credible that defendants would have made such 
a contract with Crocker & Co. to enable them to fulfill their contract 
with the steel company if they had construed the latter as plaintiff con- 
tends it should be construed. This is convincing that the defendants 
used the word "shipment" in its ordinary acceptation, and whatever 
may have been the understanding of the steel company as to its signifi- 
cation, if it differed from its ordinary acceptation and was not shared 
in by defendants, it could not control the construction of the contract. 

Entertaining this view of the construction of the contract, it is not 
necessary to consider the right of the Southern Steel Company to de- 
■clare the contract terminated because of a delay in shipment, or the 
question as to whiether it had waived such right, if it existed. 

12] The plaintiff also contends that the claim of defendants for 
breach of sale contract, if they had any, was compromised by a sub- 
sequent agreement between the receivers in bankruptcy of the Southern 
Steel Company and the defendants. The order for the iron in con- 
troversy was given July 26, 1907. The first 100 tons were shipped from 
Eng:land on September 13, 1907, arriving in New Orleans October 7, 
1907. On October 24, 1907, an involuntary petition in bankruptcy was 
filed against the Southern Steel Company, and on the next day re- 
ceivers were appointed and were authorized to continue the business 
of the bankrupt. Correspondence was entered into between the de- 
fendants and the receivers or their agent regarding the acceptance and 
disposition of the iron, then in New Orleans. On November 14th the 
receivers, through their agent, sent defendants an order for the 100 
tons in New Orleans, which recited that "this order substitutes order 
4898 given by the Southern Steel Co.," which was the original order 
for the 300 tons purchased by that company. The quantity and terms 
of pa3rment expressed in the latter order were different from those of 
the original order, but in other respects it duplicated that order. Up- 
on this order the 100 tons in New Orleans were delivered to the re- 
ceivers at their plant in Alabama. The receivers, after operating the 
plant for a short time, decided to shut it down. This took away their 
opportunity to use the iron ordered by the bankrupt of defendants. 
The receivers consequently declined to accept the remaining 200 tons, 
and asked the defendants to sell the 100 tons which they had already 
accepted for their account. The contention of the plaintiff is that the 
order of the receivers, which was acted upon by defendants, consti- 
tutes a release of the estate from damages for the breach of the sale 
contract by the bankrupt, upon the idea that the defendants accepted 
the agreement of the receivers to take the 100 tons already in New 
Orleans in full satisfaction of the original order, basing their conten- 
tion on the language of the "second order," "this order substitutes or- 
der 4898 given by .the Southern Steel Co." Of the remaining 200 tons 
100 tons were shipped to defendants from England October 11, 1907, 
and 100 tons October 19, 1907, arriving at New Orleans, respectively. 
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November 1, 1907, and November 6, 1907, and were afterwards sold by 
defendants on the market at less than the contract price. 

The receivers had the right to adopt the bankrupt's contract or re- 
ject it, as burdensome, leaving the other party to his claim against the 
estate for its breach. If the receivers had Continued to operate the 
plant and in its operation had required the amount of iron contracted 
for by the bankrupt or part of it, it would probably have been to the 
interest of the estate to take from the defendants the whole or part of 
the iron, and to that extent relieve the estate frdm defendants' claim 
for its breach. When the receivers ceased operations and required no 
more iron, their interest in the adoption of the onerous contract was at 
an end. Their adoption of it in that event would have been detrimen- 
tal to the estate, for the claim would in that way have been paid in 
full by the receivers, instead of pro rata with the other creditors. Act- 
ing upon this idea, the receivers agreed to receive the first 100 tons, 
which they thought they could use, at the contract price, though it 
then exceeded the market price. To protect the estate against loss 
from so much of the original order as was thus accepted, the receivers' 
orderv recited that the 100 tons, so ordered by them, were to be ac- 
counted as part of the original order, given by the bankrupt, and not 
as a new and additional quantity. The receivers were interested pri- 
marily in getting iron for use in their operation of the plant and in- 
cidentally in releasing the bankrupt estate pro tanto from defendants* 
claim. The jurisdiction of the receivers to treat with defendants arose 
solely from their need of this iron. As receivers, they had no au- 
thority to compromise claims against the bankrupt estate. Their action 
in so doing independently of their need for the iron would not have 
been binding upon the trustee. In trading for this iron, it was com- 
petent* for them to incidentally protect the estate by making the amount 
received apply on the original order. This being the extent of their 
jurisdiction and authority in the premises, the parties will be held to 
have negotiated within these limitations, of which knowledge is im- 
puted to them. It is clear that defendants dealt with the receivers as 
a separate entity from the bankrupt in accepting the new order, and 
not as one authorized to compromise the claim for it. The object of 
both parties was to arrange for the delivery of the 100 tons then sup- 
posed to be needed by the receivers, and which had been thrown back 
on defendants by the bankruptcy upon equitable terms. It was equi- 
table if the receivers took the iron and paid defendants the price speci- 
fied on the original order that the iron so received should be credited 
upon the original 300 tons, relieving the estate to that extent from de- 
fendants' claim. The language of the receivers' order, construed in 
the light of the situation of the parties and the subject-matter and the 
purpose of the negotiations, means that the receivers' order for 100 
tons was to be substituted for that amount of the iron agreed to be 
purchased by the bankrupt and from the defendants. The release of 
the liability of the bankrupt estate for the difference in price of the 
balance of undelivered iron was a subject-matter with which the re- 
ceivers were not then concerned,^ and with reference to which there 
was no purpose on their part to contract. The language of the con- 



Digitized by 



Google 



IK BE KNIGHT, YANCEY A Oa 

tract is easily susceptible of a construction that would thus limit it, 
viz., that it was a substitution of the 100 tons ordered by the receivers 
pro tanto upon the order of the bankrupt without any stipulation as 
to the rest of the iron, either as to its future delivery to the receivers, 
or as regarding the claim of defendants against the bankrupt estate if 
tiie receivers declined to receive it. The subsequent correspondence 
shows that this was the interpretation placed on it by the defendants, 
and, if not with the acquiescence of the receivers and trustees, at 
least not against their express protest until long after the claim had 
been presented to them and declmed on other grounds. 

Counsel for the plaintiff makes no insistence based upon the non- 
provability of the offset as a claim against the estate in bankruptcy. 

The result arrived at requires under the terms of the stipulation a 
judgment against the defendant for the costs of the suit only. 



In re KNIGHT, YANCEY & CO. ' 
(Circuit Court, N. D. Alabama, N. B. D. October 14, 1911.) 
No. 1,666; 

Bankbxtptot (S 195*)~€laih&— Preferences. 

A bankrupt, having sold a quantity of cotton to German buyers, ob- 
tained payment of its drafts on forged bills of lading, and thereafter 
shipped cotton to cover such bills. Becoming bankrupt In the meantime, 
the trustee claimed the cotton In transit to Germany by ocean steam- 
ships, and the German creditors, on being advised of the fraud, caused 
attachments to be levied on the cotton on arrival, t)y which they se- 
cured a priority of claim. The Grcrman courts refusing to recognize the 
American bankruptcy proceedings, thereafter by a stipulation between 
the bankrupt's receivers and the German creditors, it was agreed that 
the cotton should be delivered to the German creditors on their paying 
$3.50 a bale In settlement of the claim of the receivers and certain Liv- 
erpool creditors, including the attachment case. Held that, such Ger- 
man creditors having secured the benefits of their settlement to the 
detriment of the trustee by asserting In the attachment suit that the 
cotton belonged to the bankrupt, they could not thereafter repudiate 
such position and assert ownership in themselves to claim dividends 
on an equal basis with unpreferred creditors while retaining their pref- 
erence; and hence they were only entitled to be paid the balance after 
crediting on their dividends that part of the value of the cotton which 
was turned over to them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. S 105.*] 

In the matter of bankruptcy of Knight, Yancey & Co. On petition 
to review a referee's ruling, allowing in part and disallowing in part 
the claims of certain German creditors against the bankrupt estate. 
Affirmed. 

Candler, Thomson & Hirsch, for certain creditors. 
Percy, Benners & Burr, for trustee in bankruptcy. 

GRUBB, District Judge. This is a petition to review the ruling of 
the referee, allowing in part and disallowing in part claims of certain 

*For other cases sm same topic i, S NxmeRB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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German creditors against the bankrupt estate. The creditors and trus- 
tee each ask a review; the creditors seeking allowance in full, and 
the trustee complete rejection of the claims. The referee applied as 
a credit on dividends paid on the claims, as a condition to allowance, 
that part of the value of certain cotton attached by the German credi- 
tors under proceedings had in Germany which was turned over to them 
under an agreement of settlement between the German creditors, the 
trustee and certain attaching English creditors, who acted in har- 
mony with and at the instance of the trustee. The trustee did not 
insist upon his review upon the hearing. 

The facts are agreed upon, and arc set forth in a stipulation on file. 
The German creditors' claims arose out of the pa3rment of drafts of 
•the bankrupt with forged bills of lading attached calling for certain 
cotton which had never been delivered to the carrier by the bankrupt. 
Subsequently cotton corresponding to a part of that represented by the 
forged bills of lading was delivered by tne bankrupt to the carrier and 
genuine bills of fading tajken by the bankrupt for it, some of which 
were surrendered to the trustee, after bankruptcy, by the bankrupt 
and some of which were never forthcoming. At the time of the 
filing of the petition in bankruptcy, this cotton was in transit to Ger- 
many by ocean steamships. The receivers, upon learning of this sit- 
uation, cabled the German creditors that they claimed the cotton for 
the bankrupt estate, and that the bills of lading held by the German 
creditors were forged. The German creditors thereafter instituted at- 
tachment proceedings against the bankrupt and the cotton under the 
German law. The receivers, being advised that the German law did 
not recognize the American bankruptcy or the rights of the trustee 
under it, induced certain English creditors, holders of similar forged 
bills of lading, to institute ih the German courts similar attachment 
proceedings against the cotton in transit. Priority of right, according 
to the German law of attachments, is determined by priority of levy 
of the attachment. The German creditors were successful in secur- 
ing the earlier levy of their writ of attachment upon the arrival of the 
cotton in the German port of destination. The English creditors had 
agreed that the receivers or trustee in bankruptcy should have the ben- 
efit of their levy and be chargeable with the cost thereof. The law 
of England recognized the validity of the American bankruptcy pro- 
ceedings. In this attitude of the parties, an agreement was afterwards 
entered into between the German creditors, the trustee, and the 
English creditors, whereby the attachments were released and the 
cotton surrendered to the German creditors upon the payment by them 
to the English creditors for the benefit of the trustee in bankruptcy of 
$3.50 a bale for the cotton involved in the attachment proceedings, 
and some cotton still in transit similarly situated, except that it had 
not yet been levied upon, and which was also to be surrendered to the 
German creditors. 

The referee held that the attachment of the cotton in proceedings 
against the bankrupt was an election by the German creditors to treat 
the cotton as the property of the bankrupt, and to enforce collection 
of the claims, now sought by them to be allbwed against the bankrupt 
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estate, out of this cotton as the property of the bankrupt, and that; 
so far at least as they obtained any benefit from the attachment, it op- 
erated as a payment pro tanto of their claims against the estate, and 
should reduce the dividends payable on their claims to that extent, up- 
on the idea that they should be required to surrender the preference 
obtained by the attachment before participating in dividends. As this 
court concurs with the referee on this question, other questions raised 
need not be considered or decided. 

Clearly, if the German creditors had proceeded to reduce their 
claims to judgments in the German courts and had subjected the at- 
tached cotton to the payment or partial payment of the judgment, this 
would have been a full or partial satisfaction of the claims repre- 
sented by the judgment. If such satisfaction were partial and the 
German creditors sought to prove the unsatisfied balance of their 
claims in the American bankruptcy proceedings, the condition of the 
allowance of such claim would be the surrender of the preference ac- 
quired by the collection of part of the debt in the German attachment 
proceedings, which had been instituted less than four months before 
the adjudication. No dividends would be alk>wed the German credi- 
tors until the other creditors were placed on a basis of equality with 
them, and this could only be done by applying the amount received by 
the German creditors from the attachments as credits on their divi- 
dends in -bankruptcy. This principle applies, though the bankruptcy 
law of this country is not recognized extraterritorially by the German 
courts so as to prevail against the German attachment proceedings. 

The question remains whether the stipulated facts show that the 
German creditors obtained the proceeds of the attached cotton less the 
amount paid the trustee, by virtue of the attachment proceedings in- 
stituted by them in the German courts, since the estoppel depends upon 
their having secured at the expense of the trustee a benefit therefrom. 
The agreement between the parties, under which the benefit was ob- 
tained, as set out in the stipulation, construed in the light of the sit- 
uation of the parties with reference to the German law, controls this 
question. 

The German creditors, relying on the nonrecognition of the Ameri- 
can bankruptcy by the German courts, instituted an attachment suit 
against the bankrupt in the German courts, and caused the attachment 
writ to be levied on such of the cotton as had arrived in the German 
ports, and were successful in procuring the first levy. The English 
creditors instituted an attachment suit at the instance and for the 
benefit of the American trustee in bankruptcy; but, failing to get their 
writ levied upon the cotton that had arrived in the port before that of 
the German creditors was levied, their lien was postponed to that of 
the German creditors, whose claims secured by it aggregated more 
than the value of the attached cotton. The trustee could assert no 
claim superior to the attachment of the German creditors by virtue of 
the bankruptcy, since it was not recognized, as against the attachment, 
under the German law. So long as the Gertnan creditors continued to 
rely on their attachment, the trustee and the English creditors held 
no showing against the cotton already arrived, and could, at most, only 
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hope to secure a prior levy upon that still on the ocean. If the Ger- 
man creditors had elected to rely upon their claim to the cotton under 
the forged bill of lading, and dismissed the attachment before the 
agreement of settlement was made, it is clear the receipt of the cotton 
or its proceeds under the settlement would not prevent the German 
creditors from proving and receiving dividends along with the other 
creditors upon the balance due on their claims. At the time of the 
settlement, however, the attachment was still held by the German cred- 
itors operative, and both they and the trustee contracted with the 
knowledge that the attachment was subsisting and created a prior lien 
to any claim either the trustee or the English creditors could assert 
to the cotton. The existence of the attachment at the time of settle- 
ment was of value to the German creditors in inducing the trustee to 
settle and of corresponding detriment to the trustee. This would be 
true, even though the German creditors in negotiating with the trus- 
tee relied also upon their claim to the cotton, independent of the at- 
tachment and under the forged bills of lading. In order to defeat 
the estoppel against the German creditors, it must appear that in mak- 
ing the settlement with the trustee their claim to the cotton by virtue 
of the attachment was not relied on by them or asserted against the 
trustee. .The recitals of the agreement may afford an inference that 
the parties in making the settlement considered the claim of the Ger- 
man creditors arising out of the forged bills of lading as well as 
under the attachment. There is no room for inference, however, that 
the claim of the German creditors under the attachment was ignored. 
Section 7 of the stipulation contains this statement : 

•That the attorneys for the receivers were advised by cable of the fact 
that the Bremen creditors had succeeded In serving the first arrest or at- 
tachment, and were also advised by their lawyers in Bremen that there was 
nothing to do except to settle the case on the best terms possible ; that after 
negotiations a proposition of settlement was made by the Bremen creditors, 
the substance of which was that they would pay the sum of $3.50 a bale for 
all the cotton In settlement of the claim of the receivers and of the Liverpool 
creditors; that this proposition was transmitted to the attorneys of the re- 
ceivers in America, and they refused to accept it, but, in turn, offered to ac- 
cept the same terms, provided there was added to such agreement as sub- 
mitted a new paragraph (paragraph 8 of the agreement). Thereupon this 
proposition was accepted by the Bremen creditors and settlement was made 
upon said terms, the settlement when made and duly executed being, when 
translated from the German into English, in words and figures as follows." 

This extract from the stipulation conclusively shows that the set- 
tlement included the attachment "case" instituted by the German credi- 
tors, and that the pendency of this attachment suit was at least partly 
operative to induce the trustee to enter into the agreement. There are 
recitals in the translated agreement rather indicating that the claim 
of the German creditors as owners of the cotton was under consider- 
ation. The parties were contracting with reference to the future sur- 
render of the cotton to the German creditors, and words apt to ac- 
complish this end would naturally occur to them, rather than those ex- 
pressive of the exact relation of the German creditors to the cotton. 

The agreement also covered cotton that had not yet reached its desti- 
nation, and had not, as yet, been levied upon by the attachment, but 
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the recitals of paragraph 1 indicate that it was presumed that it would 
upon arrival take the same course as that already subject to the levy, 
and the agreement provided that it should be treated on the same basis 
and in the same manner as that already under levy. The agreement 
also provided for the distribution of the total 9,750 bales among the 
German creditors according to the amounts called for by the forged 
bills of lading,. and not by the amount of their respective claims in the 
joint attachment suit. The distribution, however, was a matter of mu- 
tual interest and arrangement solely between the German creditors in 
which the trustee and English creditors had no concern, and so loses 
its significance. Even without the last paragraph of the agreement, its 
language rather indicates that the claim of the German creditors 
under the forged bills was considered by the parties than that their 
claim under the attachment writ was ignored. The last clause, pro- 
viding that nothing in the agreement should confer rights on the Ger- 
man creditors in the bankruptcy other than they would have had, in 
the absence of the agreement, takes away such significance from it, 
as thfi language and terms of the agreement might otherwise create. 

Construed by the language of the stipulation, the settlement under 
which the German creditors secured the attached cotton was at least 
partly a settlement of the attachment suit. Having secured the ben- 
efits of this settlement to the detriment of the trustee by asserting 
in the attachment suit that the cotton belonged to the bankrupt, they 
cannot now be allowed to repudiate that position, and assert ownership 
of the cotton in themselves for the purpose of claiming^ dividends on 
an equal basis with unpreferred creditors while retaining their pref- 
erence. Tl^e election made by the German creditors, when they ac- 
cepted the settlement, was made with full knowledge of the status 
of their claim to the cotton through the forged bills of lading, as the 
recitals of the agreement clearly show. 

The petitions of review are denied, and the order of the referee con- 
firmed. The costs of said review are equally taxed against each par- 
ty thereto. 



UNITED STATES ex rel. BUCCINO et al. v. WILLIAMS, Com'r of 
• Immigration. 

(Circuit Court, S. D. New York. Octo^ber 10, 1911.) 

1» AUENS (§ 54*) — ^B^OLUSION OF iMMIGBAinB— ReVIBW OF ObDEB OF IlflCI- 
G RATION OfFICEBS. 

Where the board of immigration inspectors have an alien immigrant 
before them so that they may themselves inspect and examine him, 
there is sufficient evidence to warrant his exclusion on the ground that 
he is liable to become a public charge If in their discretion they reach 
such conclusion, and their order to that effect cannot be set aside by the 
courts as unsupported. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. S 112; Dec. Dig. 
§54.*] 

*For other cases see same topic ft 8 numbbb in Dec. ft Am. Digs. 1907 to date^ ft Rep'r Indexes 
190 F.— 57 
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2. AUKKB (! fS4*) — IinaGBAKTS—EXAHINATION BT IN8FBOTOB6. 

On the examination of an alien immigrant by the board of Inspectors 
in respect to hia qnaliflcatlona for admiasion, he la not entitled to be 
represented by counsel. 

[Bd. Note. — For other cases, aee Aliens, Dec. Dig. § 64.*] 

S. AUBlfS (I M*) — IlonOSANTS— EXAMUfATION BT IKSFBCTOBS— RXOHT TO 

CouifSEZ/— Tbeatt with Italt. 

The provision in the treaty of commerce and navigatipn between Italy 
and the United States ratified April 29, 1871 (17 Stat 850. art. 23), giv- 
ing citizens of either party free access to the courts of Justice of the 
other, with the right to employ counsel tn all trials at law, has no ap- 
plication to the ezamhiation by the board of immigration inspectors of 
incoming Italian aliens with respect to their qualiflcations. 

[Ed. Note.-^For other cases, see Aliens, Dec. Dig. § 64.*] 

Habeas corpus by the United States, on relation of Thomas Buc- 
cino and Salvatore Buccino, against William Williams, Commissioner 
of Immigration at the port of New York. Writ denied. 

This cause comes here upon habeas corpus, sued out by relators^ who are 
Italian aliens, seeking to enter this country, and who are held by the immi- 
gration officers for return to the country from which th^ came. Thomas is 
48 years of age. His son Salvatore is 11. The board of special inquiry, 
three inspectors sitting, held that they were liable to become public charges, 
and they were ordered deported. Appeal was taken to the Secretary of 
Commerce and Labor, and decision affirmed. Subsequently, for what reason 
does not appear, a rehearing was ordered. This was heard by three inspec- 
tors other than those who composed the first board. They had the aliens 
Wore them, took some testimony, and reached the same conclusion as the 
first board. Their finding was transmitted to the Secretary with the record 
and approved by him. 

Hobart S. Bird, for petitioners. 

Daniel Day Walton, Jr., Asst. U. S. Atty., for respondent 

LACOMBE, Circuit Judge (after stating the facts as above). Upon 
the hearing petitioner withdrew all charges in the petition against the 
good faith- and conduct of the immigration officers, resting applio^- 
tion upon three propositions only, viz. : 

(1) That the finding of the board that the alien was likely to be- 
come a public charge was a nullity for the alleged reason that the 
board had no evidence before it tending to sustain such finding. 

(2) That upon the examination of the alien before the boa^d he 
was denied the privilege and right to appear by counsel. 

(3) That in examining into the alien's qualifications without counsel 
he was deprived of a right secured to him by a treaty between this 
country and Italy. 

[1] 1. As to the first of these propositions, the board had .before 
it the certificate of the examining surgeons that Thomas Buccino was 
undersized, and "had varicose veins of the left leg which aflfects his 
ability to earn a living." Moreover, the alien was present in person, 
and they had opportunity during the examination which they con- 
ducted to form an opinion as to his physical and mental qualifications 
for earning a livelihood. Ever since the decision of the Supreme 
Court in Nishimura Ekiu v. United States, 142 U. S. 651, 12 Sup. Ct. 

•Far othtr oamm m« same topic ft f iiXTiiBBB In Dec ft Am. Diga. 1907 to daU, ft R«p*r indteM 
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336, 35 L. Ed. 1146, it has, so far as I know, been held in this circuit 
that, if the board of inspectors had the alien before them so that they 
might themselves inspect and examine him, there was sufHcient before 
them to warrant his exclusion on the ground that he was liable to 
become a public charge if in their discretion they reached such a con- 
clusion. Nothing which has been presented on this argument per- 
suades me to reverse this holding. It seems to me at least to be in 
strict conformity to the rule enunciated in the Ekiu Case and to the 
proposition enunciated in a host of other cases that the decisions of 
these boards are not to be set aside by the courts, because they think 
the weight of testimony does not support the board's conclusion. 
Speaking for myself, I may also say that, if I were a member of one 
of these boards of inspection, I should find the statements of relatives 
and friends that they would look after the new-comer far less per- 
suasive than the enlightenment as to his qualifications to support him- 
self which I might obtain from seeing and talking with him. 

[2] 2. No authority is cited which sustains the proposition that 
upon the examination of an alien arriving in this country by the board 
of inspectors he is entitled to be represented by counsel. In Ex parte 
Loung June (D. C.) 160 Fed. 251, and in Re Tang Tun (D. C.) 161 
Fed. 618, the relators were contending that they were native-bom 
citizens. In Glavas v. Williams, 190 Fed. 686 (C. C. S. D. of N. Y. 
Feb. 3, 1911), the question was not passed^ upon. In Bosny v. Wil- 
liams, 185 Fed. 598, an attempt was being made to deport aliens who 
had been permitted to enter and had lived here for years. There 
is nothing in the statute which calls for the presence of counsel, at 
the examination of aliens preliminary to admission; nothing to in- 
dicate that it was the intent of Congress that these investigations in 
hundreds of thousands of cases touching the qualifications of an alien 
seeking to enter were to be conducted as trials in court, with counsel 
present to represent the alien, witnesses called to testify, and elaborate 
examination and cross-examination of them. On the contrary, Con- 
gress relegated this question to administrative boards who might act 
summarily and expeditiously, and, to provide against an abuse of their 
discretion, accorded to the alien a right of appeal to the Secretary of 
Commerce and Labor. Nor do the rules provide for the presence 
of counsel at such examinations. The only rule cited regulates the 
amount of fees which the attorney of an alien may exact. I can find 
in the record the denial of no right which the laws of this country 
accord to the alien. 
-^ [31 3. The treaty of commerce and navigation with Italy, ratified 
April 29, 1871 (17 Stat. 856), contains the following clause (article 
23), to which petitioner refers : 

"The citizens of either party shall have free access to the courts of Justice, 
in order to maintain and defend their own rights, without any other condi- 
tions, restrictions, or taxes than such as are imposed upon the natiyes ; they 
shall, therefore, be free to employ, in defense of their rights, such advocates, 
solicitors, notaries, agents and factors, as they may Judge proper, in all 
their trials at law, and such citizens or agents shall have free opportunity 
to be present at the decisions and sentences of the Tribunals, in all cases 
which may concern them; - and likewise at the taking of all examinations 
and evidences which may be exhibited in the said trials." 
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These boards of inspectors are not "courts of justice," nor are the 
examinations by them of incoming aliens touching their qualifications 
"trials at law." There is nothing in the treaty which secures to 
Italian aliens seeking to enter this country any rights superior to 
those possessed by aliens of other races. 

The writ is dismissed and relators remanded to the immigration 
officers. 



In re BIG CAHABA COAL CO. 

(District Court, N. D. Alabama, S. D. October 11, 1911.) 

No. 9,849. 

Bankbuptct (§ 288*) — Jubisdiction op Court— Fbopebty in Possession o» 

ADVBBSI7 ClJlIMANT. 

A coal company prior to its bankruptcy entered into a contract with 
a railroad company for tbe constinictlon at a spur track from its line to 
the bankrupt's mine, which was built partly on the railroad right of 
way and partly on a right of way furnished by the bankrupt, but con- 
veyed to the railroad company. The grading and ties were furnished by 
the bankrupt, and the rails were furnished and laid by the railroad com- 
pany, but were paid for by the bankrupt, which was to be reimbursed 
by the railroad company by a rebate on each ton of coal shipped for 
4% years; the railroad company having the right in the meantime to 
use the track for other purposes, which it did prior to the bankruptcy. 
After that the trustee rejected the contract as burdensome and sold the 
track material in place. Held, that such material was in possession 
of the railroad company under the contract, and that the bankruptcy 
. court was without jurisdiction to take it from such possession by a sum- 
mary order, without tbe railroad company's consult and against its 
daim of ownership. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 288.* 
Jurisdiction of federal courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. O. A. 313.] 

In the matter of the Big Cahaba Coal Company, bankrupt On re- 
view, on petition of the Southern Railway Company, of order of ref- 
eree. Reversed. 

J. T. Stokely, for petitioner. 

Ullman & Winkler, for respondents Shook & Fletcher. 

GRUBB, District Judge. This was a petition filed by the Southern 
Railway Company to review an order of the referee restraining the 
railway company from interfering with the removal of certain track 
material by the purchaser thereof from the trustee in bankruptcy of 
the Big Cahaba Coal Company. The question of the jurisdiction of 
the bankruptcy court to determine the title to this property in a sum- 
mary way is raised by the railway company. 

The referee found that the bankrupt was in possession of the track 
material at the time of the filing of the petition, that his possession 
passed to the receiver in bankruptcy, and from him to the trustee. 
If the receiver and trustee had possession of the property in question, 
it was only by virtue of the prior possession of the bankrupt. The 

•For other cases see aaxne topic & f nttmber in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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record shows that there was no independent taking of possession of 
this property by either. The receiver, upon his appointment, designat- 
ed the mine foreman of the bankrupt to take possession of all of the 
assets then in possession of the bankrupt for him, and he did so. At 
that time the bankrupt had not scheduled the track material in con- 
troversy. The receiver discovered the bankrupt's interest in it, and 
the trustee thereafter filed an application to the court to be allowed to 
sell it at private sale. This is the only taking possession by the bank- 
ruptcy court by its officers supported by the record. It might suffice, 
in the absence of outstanding claim and possession in another than 
the bankrupt. This question, therefore, resolves itself into the status, 
as to possession, of this property at the time of the filing of the peti- 
tion. 

The material was in a spur track, part of which was on the general 
right of way of the railway company and part on a right of way 
furnished the railway company by the bankrupt, or at its expense, and 
the title to which was vested in the railway company. The spur track 
was graded and cross-ties furnished and laid by the bankrupt, and the 
track material was furnished and laid by the railway company, but 
was agreed to be paid for by the bankrupt upon completion of the 
track. The railway company agreed to reimburse the bankrupt for 
this payment by rebating them five cents on each ton of coal shipped 
for 414 years after completion of track, at which time, manifestly, the 
title to the track and material was to vest in the railway company un- 
der the terms of the contract. During the 4^2 years the track was to 
be operated exclusively by the railway company for the benefit of the 
bankrupt and others. The provision of "the contract in this respect is: 

*'(7) That the railway company shall have entire control of said tracks 
and the operation thereof, and may use the same as well for the business 
of third persons, not parties hereto, as for that of the coal company: pro- 
vided, however, that such operation of said tracks for the benefit of third 
persons shall not unreasonably interfere with the business of the coal com* 
pany." 

After the completion of the track, a few cars of coal were handled 
over it by the railway company under this arrangement before bank- 
ruptcy, and either before or after bankruptcy some slight use was made 
of it for the benefit of others than the bankrupt. The record tends to 
show that the bankrupt's permission was first obtained for this ad- 
ditional use ; but clearly it was not required by the terms of the con- 
tract. The railway company claimed possession and the right to it by 
said contract. This was the status of the possession at the time the 
petition was filed. 

The finding of the referee is from practically undisputed facts, set 
out in the record, and, when the finding is an inference drawn in this 
way, it is entitled to no presumption in its favor. As I see it, the only 
inference which the facts admit of is that the railway company was in 
possession of the track, and with it the track material, claiming rights 
in it under the contract adverse to it and to its trustee. The bank- 
rupt's interest was in the contract, and not in the specific material, the 
possession of which had been intrusted exclusively to the railway com- 
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pany to enable it to carry out the contract. As long as the contract 
was a subsisting one, and during its life, as between the pa^rties, the 
railway company was alone entitled to possession of the material. This 
conclusion deprives the bankruptcy court of jurisdiction to deprive the 
railway company of possession of the track material by a summary 
proceeding, and renders decision of the remaining questions unneces- 
sary. 

However, as it may shorten litigation, it may be proper to express 
my views on the merits. I am quite clear that the contract provided 
for removal of the track material only in the event of the abandonment 
of the mine by the bankrupt, and then only at the option of the rail- 
way company. Excluding this contingency, the bankrupt had no right 
to remove the track material during the 4V^ years, and had no inter- 
est in it after this period. Its interest during that period was confined 
to the rebate required to be pdid it on each ton of coal until the amount 
it had advanced to the railway company for the value of the track ma- 
terial was reimbursed to it. The railway company furnished the bank- 
rupt the track material necessary to carry out the contract, for which 
the bankrupt paid it, and then refurnished it to the railway company 
for use in carrying out the contract, with the provision that the rail- 
way company could acquire title to the whole, or so much of the ma- 
terial as it paid the bankrupt for by rebates, or to the whole, or so 
much of it as remained unpaid for by rebates on shipments, at the ex- 
piration of the 4V^ years from the time of the completion of the track, 
if the contract then remained effective. Until so paid for, and within 
the 4^ years, the ownership of the track material remained in the 
bankrupt, subject to the rights of the railway company conferred by 
the contract. 

This was the status when the petition in bankruptcy was filed. The 
bankruptcy conferred on the trustee the right for the estate to adopt 
or reject the contract. He elected to reject it as burdensome. While 
this conferred. on the railway company a claim against the estate for 
damages for breach of contract, it did not authorize the railway com- 
pany to appropriate the property of the bankrupt used by the railway 
company in connection with the contract. Upon the termination of the 
contract by the bankruptcy and the rejection of it by the trustee, the 
rights of the parties to the property being used in its execution, and 
which was in the possession of the railway company to that end, were 
the same as before the contract was entered into. This being true, the 
trustee would have the right to reclaim that part of the property which 
was owned by the bankrupt and furnished by it to the railway com- 
pany for use under the contract. 

The filing of the claim by the railway company worked no estoppel 
against it to assert what rights, if any, it had to the track material. 
TTie contract itself provided that it should be paid for the cost of labor 
and material consumed upon completion of the track. The filing of its 
claim was pursuant to, and not inconsistent with, whatever rights were 
given it thereby to the track material. If the trustee had assumed, in- 
stead of rejecting, the contract, the railway company would have been 
entitled to dividends on its claim, and also to the possession of the 
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track material, with the right to acquire title to it by the payment of 
rebates, or upon the expiration of the contract period of 4% years, 
just as it would against the bankrupt, had the bankruptcy not inter- 
vened. 

The election to reject the contract was exercised by the trustee by 
selling the track material, and its rejection was followed by the conse- 
quences before set out. However, as the method by which the prop- 
erty is sought by the purchaser to be reclaimed by summary proceed- 
ing is beyond the jurisdiction of the bankruptcy court, the purchaser 
must be remitted to his remedy by plenary suit to recover it 



MICHIGAN ALUMINUM FOUNDRY CX). v. ALUMINUM CO. OP 
AMERICA et aL 

(Circuit Court, B. D. Michigan, S. D. October 16, 1911.) 

No. 8,700. 

L CoTJBTS (S 367*) — ^Fbdebal Coubt— Statutes. 

VThere acts of Congress make specific provision for costs, they are con- 
trolling ; but, if no provision for certain kinds of costs is made, the fed- 
eral courts may follow the state statutes, if they do not result In in- 
justice to the particular case. 

[Ed. Note.-— For other cases, see Conrts, Dec. Dig. I 357.*] 
2. Costs (§ 178*>— -ATroaifKY's Fees— Statutes. 

Rev. St. §1 823, 824 (U. S. Comp. St 1901, p. 632), providing specific- 
ally that attorneys shall be allowed certain fees, and no others, are ex- 
clusive on the subject of attorney's fees, so that, since no provision for 
attorney's fees on motions is made, no fee could be allowed on a motion 
to set aside the service of process. 

[Ed. Note. — ^For other cases, see Costs, Cent. Dig. §1 688-690 ; Dec. Dig. 
i 173.*] 

8. Costs (f 173*) — ^Docext Feb— ''Finax* Heabinq.'* 

Since the hearing on a motion to set aside the service is not a final 
hearing of the cause, no statutory docket fee can be taxed therefor. 
[Ed. Note. — ^For other cases, see Costs, Dec. Dig. S 173.* 
For other definitions, see Words and Phrases, vol. 8, pp. 2799-2801.] 

4. Costs (§ Itk*) — ^Attorney's Fee&— DEPOsmoifs. 

Rev. St. I 824 (U. S. Comp. St 1901, p. 632), providhig for an a^owance 
of $2.50 for each deposition taken and admitted in evidence in the cause, 
relates to a deposition admitted at the trial or final hearing, and hence 
does not authorize the taxation of such sum for depositions taken and 
used in resistance of a motion to set aside the service. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. | 154.*] 

Si Costs (I 154*) — ^Disbubsements— Tbavelino Expenses— Depositions. 

Traveling and other expenses of an attorney in taking depositions to 
be used in resistance of a motion to set aside the service cannot be taxed 
as a part of the costs. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. § 154.*] 

6. Costs (§ 1C3*) — Disbubsements— Witness Fees— Depositions. 

Comp. Laws Mich. 1897, § 11,254, providing that, on motions in actions 
at law, such allowance may be made as the court shall deem best, refers 
only to attorney's fees, and does not authorize an allowance of disburse- 

•For other cases see tame topio ft 8 nuhbbb In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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ments for the fees of witnesses and examiners, etc.. In taking deposi- 
tions to be used on the hearing of a motion to set aside the service of 
process. 

[Ed. Note. — For other cases, see Costs, Dec Dig. S 153.*] 

At Law. Action by Michigan Aluminum Foundry Company against 
Aluminum Company of America and others. On motion for an or- 
der for an allowance of costs on the denial of motion to set aside 
service of process. Denied. 

Lucking, Emmons & Helfman, for plaintiff. 
Gray & Gray, for defendants. 

ANGELL, District Judge. This is a motion for an order for allow- 
ance of costs to the plaintiff upon the denial of motions by the defend- 
ant Aluminum Company of America to set aside service of process. 

It appears from the record that after the first motion was made 
plaintiff got an order of the court to take depositions before an ex- 
aminer to be used in opposition to the motion; that the depositions 
of two employes of defendant, and of one other person, were taken 
and used on the hearing. It appears, also, that after the second mo- 
tion was made plaintiff took out a commission, and under it took dep- 
ositions of three other agents or officers of defendant, residing at or 
near Pittsburgh, Pa., which were used on the hearing. 

The court is asked to allow the witness fees of the persons ex- 
amined, amounting to $7.08 ; the amount paid the examiner in Detroit, 
$12.50; that paid the commissioner in Pittsburgh, $44.50; that paid 
the marshal in Pittsburgh, for serving subpoenas, $2.42 ; the expenses 
of the attorney in going to Pittsburgh to take the depositions, $25; 
an attorney fee of $2.50 for taking each of six depositions, in all, $15 ; 
and a further reasonable attorney fee. 

[1] If acts of Congress make specific provision for costs, they con- 
trol. If they make no provision for certain kinds of costs, the pro- 
visions, if any, of the state statutes may be followed (Scatcherd v. 
Love, 166 Fed. 53, 91 C. C. A. 639, and cases cited), at least if they 
do not result in injustice in a particular case (Primrose v. Fenno [C. 
C] 113 Fed. 375). Such seems to be the prevailing doctrine at this 
time. 

[2, 3] Sections 823 and 824, Revised Statutes (U. S. Comp. St. 
1901, p. 632), distinctly provide that attorneys shall be allowed certain 
fees, and no others. C)n the subject of attorney fees this act con- 
trols. It makes no provision for attorney fees on motions. Hearing 
on a motion is not a final hearing of the cause, upon which the stat- 
utory docket fee may be taxed. No attorney fee can be. allowed on the 
motion. 

[4] There is a provision for an attorney fee of $2.50 for each dep- 
osition "taken and admitted in evidence in a cause." This means a 
trial or final hearing, and not an interlocutory hearing. Stimpson v. 
Brooks, 3 Blatchf. 456, Fed. Cas. No. 13,454; Nail I^ctory v. Com- 
ing, 7 Blatchf. 16, Fed. Cas. No. 14,197; Spill v. Manufacturing Co. 
(C. C.) 28 Fed. 870. 

•For other cases see same topic & S numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexes 
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[5] There is no authority in the statutes, and I know of none in 
our state decisions, for allowing the traveling expenses of the attor- 
ney in going to Pittsburgh. See Wooster v. Handy (C. C.) 23 Fed. 60. 
There can, therefore, be no allowance made for the attorney's fees 
and attorney's expenses asked for. 

[6] As to the other matters, the items of disbursement for witness- 
es, examiner, etc., on a motion of this kind, the acts of Congress con- 
tain no express provision. Plaintiflf urges that, therefore, they are al- 
lowable under the statute of the state, Comp. ijstws 1897, § 11,254, last 
paragraph. That paragraph provides that on motions in law cases 
such allowances may be made as the court deems just. It is plain, 
however, from the title and the body of the act, that it refers only to 
attorney fees, and not to disbursements of the kind here in question. 
No case is found by which the Supreme Court of Michigan has per- 
mitted the language to be extended to cover such disbursements. The 
court is aware of no settled practice to make allowance for such dis- 
bursements under the paragraph. If the matter of attorney's fees 
only IS covered by it, it cannot be acted on here, since attorney's fees, 
as above stated, are governed by Revised Stats. §§ 823 and 824. 

It may be said with some force that to deny plaintiff costs to the 
extent of disbursements for witnesses', examiner's and marshal's fees 
is a hardship, especially in view of the order of Judge Swan that dep- 
ositions be taken, and of the fact that the more important deponents 
would not make affidavits. If I could see my way to do so, I should 
be inclined to award as costs, under the circumstances of this case, 
the disbursements now under consideration. But it is to be remem- 
bered that costs are in the main, if not entirely, statutory allowances, 
and that in a case at law it is rare that depositions are taken in sup- 
port of or in opposition to motions. 

I am compelled, by the foregoing considerations and in the present 
state of the statutes, to deny the plaintiff's application. 



In re RICHTER. 

(District Court, D. Oonnecticut October 26, 1911.) 

No. 2,624. 

Bankruptcy (§ 404*) — Fobmeb Proceediijjgs— Application fob Dischabob— 
Necessity— Omission of Discharge— Effect. 

Where a bankrupt in former proceedings faUed to apply for a dls- 
cliarge within the time specified by Bankr. Act July 1, 1898, c. 541, 30 
Stat. 544 (U. S. Ck)mp. St 1901, p. 3418), the fact that such faUure was 
due to his poverty was no groilnd for aHowing him a discharge in sub- 
sequent proceedings with reference to the debts previously scheduled. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 404.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jacob 
Richter. Application by^ the bankrupt for discharge. Denied. 

Abraham S. Aaronson, for petitioner. 

Leonard Bronner, David Strouse, and Sol. J. Frcudenheim, for ob- 
jecting creditors, 

•For oUier cases see same topic ft S numbbb in Dec. ft Am. Digs. 1907 to data, ft Rep'r Indexes 
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PLATT, District Judge. The essence of the report is embalmed in 
its opening page. Here it is : 

^There was no question as to the facts. Bankmpt had previously, in 1905, 
been adjudicated bankrupt In New York on an involuntary petition. He was 
ordered to file scliedules, and did so. Most of bis property had previously 
been taken by creditors under chattel mortgages, and only ^ came into the 
hands of his trustee in New York.. He obtained work In New Haven, and 
was notified by his attorney to send on money to apply for a discharge. He 
had not the money, and did not so apply. There was no money in the estate 
to pay the expenses of his discharge. Bankrupt '^mB in no way to blame for 
not making the application in the former case, and was prevented from do- 
ing so by poverty. The debts from which he now seeks to obtain a discharge 
are the same which were scheduled in the former proceeding. The sole ques- 
tion is whether his former involuntary bankruptcy, no discharge being ap- 
plied for, is a bar to obtain a discharge now from the debts scheduled by 
him in the former proceeding. It is claimed by tJie objectors that the deci- 
sions of the courts are uniform in their favor, and that the decision of this 
court in Re Levenstein, 180 Fed. 957, 24 Am. Bankr. Rep. 822, absolutely 
decides the present case. Nevertheless, as this case is one where the bank- 
rupt ought to have a discharge, if it is possible to grant it, and the court 
must be desirous of granting a discharge, I will review the cases and sub- 
mit the matter to the court." 

He then reviews them at great length, and, except for a brief state- 
ment of his views as to the proper procedure in case the specification 
of objection shall be sustained, closes with the words now to be 
quoted : 

'*A8 it seems probable that, whichever way the District Court decides these 
cases, there will be an appeal, it has- seemed to be best, in view of In re 
Elkind & Schwartz and In re Bluthenthal & Jones, to cite the different cases 
so tBLT as I have found them, and submit the question to the court, although 
in view of In re Levenstein, I da not feel authorized to recommend a dis- 
charge. By request of counsel for objectors to a discharge, I state that the 
bankrupt was the only witness called, that he left New York shortly after 
being adjudicated in the former proceeding, and that the debts enumerated 
in his schedules in this proceedhig are the same as enumerated in the for- 
mer proceeding." 

It will be noticed by the most casual reader of the excerpts from 
the master's report that he expresses an 'opinion, rather than states a 
fact, when he says that the bankrupt ought to be discharged, if it 
can possibly be done, and that the court must be desirous to grant it. 
There are no facts before me which warrant such an expression. The 
bankrupt's actions in the former proceedings do not invest him with 
an obvious badge of merit for good conduct. The master says he did 
not send money to his New York attorney, because he had none. That 
statement is based, as the master hin^s^^f finds in the last excerpts, 
upon the statement of the bankrupt alone. 

In some unknown way, the sympathies of the master seem to have 
been aroused. The present writer hopes that he is constitutionally 
SLS capable of a proper feeling in a deserving case as the master, and 
he certainly has no disposition to be critical; but, if ever)rthing was 
all right down in New York, at the time when the bankrupt's cred- 
itors practically drove him up to New Haven in search of work, it does 
seem queer that, within a year and a possible six months beyond, the 
bankrupt could not have saved some scattering remnants from the 
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gains of his honest toil, and with that help have been enabled to bring 
his case before the court down there, and have gotten the clean bill of 
health, which the master at this eleventh hour thinks the court must 
be seeking a chance to give him. 

Until this report came up, I had supposed that the question at issue 
here had been settled for all time, so far as I could settle it, by my 
decision in Re Levenstein, 180 Fed. 957, 24 Am. Bankr. Rep. 822. 
When I examined the law and the facts in that case, I came to the 
definite conclusion that the Congress by the bankruptcy act (Act July 
1, 1898, c 541, 30 Stat. 544 [U, S. Comp. St. 1901, p. 3418]) had 
made it a condition precedent to favorable action by the court that 
the bankrupt shall apply for his discharge within the time limited by 
the statute. To avail hmiself of the benefit, he must take positive ac- 
tion within the time, and is not entitled to make excuses of any kind. 

If Congress had intended that the courts should accept the excuse 
of poverty, it was the easiest thing in the world for Congress to have 
said so. It could not have escaped their attention, because the generaf 
subject of poverty was the thing they were legislating abAut. The 
main purpose of the statute, as I have said before, was to open a ref- 
uge for the poverty-stricken to escape from their immediate worri- 
ments, by turning over all that they have, or ought to have, to a trus- 
tee for the benefit of all their creditors. Incidental to that relief, and 
as an extra act of kindness, they can, if they are honest men, come 
to the court within the time limited by the statute and obtain a dis- 
charge from the burden of their debts, so that they can start again in 
the life struggle, with clean hands and courage and hope. But they 
must come within the tim^ limited and ask, or their chance for that 
further relief has vanished, and nothing but time is left to heal their 
hurts. 

In re Elkind, 175 Fed. 64, 99 C. C. A. 86, does not seem to me to 
be in any sense relevant to this discussion. In that case the bank- 
rupts had done their part, but a typesetter's error had made the name 
of one of them appear to be Max Blkund, instead of Max Blkind, in 
the printed notice to creditors. For that trifling error they were re- 
fused by the court the relief which Congress intended them to have. 
It is impossible to think that any creditor could have been misled to 
his disadvantage by the interchange of vowels, and the reasoning of 
Judge Ward in support of the decision is convincing. The ancient 
rule of dc minimis ought to take care of even a greater mistake than 
that. 

It will be noticed, however, that the Circuit Court of Appeals? did 
not reverse the order denying the second discharge, which was based 
upon the failure of the bankrupts to obtain their discharge in the 
earlier case. It appeared by the court records that, although the 
judge's memorandum warranted that action in the earlier case, the 
actual entry^ had never been made, and therefore the Circuit Court of 
Appeals intimates that it would be well for them to go back and have 
that done, and then appeal from that order. This would seem to in- 
dicate that the Circuit Court of Appeals has no disposition to evade 
the plain mandate of the bankrupt act. 
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The case of Bluthenthal v. Jones, 208 U. S. 64, 28 Sup. Ct. 192, 52 
L. Ed. 390, has no relevancy to our issue here. Further words seem 
unnecessary; but, in closing, let me repeat: Every one mustrtsMzt 
that, if he wishes to be helped by the bankruptcy act, it is his duty 
^ to follow the exact course pointed out to him in the law. 
f No matter how honest a man may be, he has certainly put his cred- 
itors to all the worry and trouble which they ought to bear, when he 
has not only prevented them from getting full payment for their debts, 
but has subjected them to the annoyance of watching him during one 
trip through the. bankruptcy court. If he asks for his discharge at 
the end of that trip, they are bound to stop it, if they. can, or accept 
it gracefully, if they cannot ; but after watching him through his trip, 
and then for one year and a possible extra six months thereafter, and 
finding that he has not asked for a discharge, they are entitled to for- 
get the matter, and rest in the assurance that they shall never again 
be bothered by the same matter. 

The specifications of objection to the discharge are sustained, and 
the discharge ref usei \ 

In re COOLIDGB REFRIGERATOR ft CAR 00. 
(District Court. D. Massachusetts. AprU 14, 1911.) 

No. 16,092. ' 

Bankruptcy (8 72*) — Cobpobations— Mantttaotubino— "JSnoaiged Pbinci- 

PALLY IN MaNXTFACTUBINQ." 

Where a Massachusetts corppratlon was organized to deal in and man- 
ufacture refrigeratorsp refrigerator cars, and accessories, appliances, etc., 
but, at the time an involuntary bankruptcy petition was filed against it, 
it had never manufactured anything, or begun business, beyond authoriz- 
ing its directors to make an endeavor to get contracts, it was not sub- 
ject to adjudication as a corporation "engaged principally in manufac- 
turing," within Bankr. Act July 1, 1898, c. 541, § 4, 30 Stat. 647 (U. S, 
Comp. St 1901, p. 3423), prior to its amendment by Act Cong. June 25, 
1910, c. 412, 36 Stat. 838. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 72.* 
For other definitions, see Words and Phrases, vol. 8, p. 7650. 
What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 O. 0. A. 4.] 

In Bankruptcy. In the matter of involuntary bankruptcy pro- 
ceedings against the Coolidge Refrigerator & Car Company. Ad- 
judication denied. Petition dismissed. 

Marvin M. Taylor, for petitioning creditors. 
Roberts, Roberts & Cushman, for objecting creditor. , 

DODGE, District Judge. This involuntary petition alleges that 
the corporation, whose adjudication as a bankrupt is sought, has ad- 
mitted in writing its inability to pay its debt^ and its willingness to be 

•For other cases see same topic ft 8 nukbbb in Dec. ft A.m. Digs. 1907 to date, ft Rep'r Indexes 
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adjudged a bankrupt upon that ground. The petition also alleges 
tfie corporation to be "engaged principally in manufacturing." 

George F. Mead, claiming to be a creditor and a stockholder, has 
answered the petition, and denies that the corporation is or ever 
was engaged principally in manufacturing, as the petition alleges. 
.The answer further sets up that the corporation is not and never 
has been engaged principally in manufacturing, trading, printing, 
publishing, or mercantile pursuits, and is, therefore, not amenable to 
the bankruptcy act. 

Under a reference to ascertain and report the facts, the referee 
has submitted an agreed statement of facts, filed before him, upon 
which agreed statement the hearing here has been had. I therefore 
find the facts to be as set forth in the agreed statement thus before me. 
It may be referred to in connection herewith. 

The alleged bankrupt, a Massachusetts corporation, incorporated 
November 12, 1904, was incorporated, as appears from its charter 
(Exhibit A), for purposes which undoubtedly included manufactur- 
ing and dealing in refrigerators, refrigerator and other cars, con- 
veyances for transportation in cold storage, refrigerating systems and 
plants, and all accessories and appliances useful or necessary in con- 
nection therewith. The charter purposes also include manufactur- 
ing and dealing in ice, ice machinery, tools, etc., capable of being 
used in connection with said business. If it can be said to have been 
engaged principally in manufacturing when this petition was filed, 
on June 4, 1910, the controverted allegation in the petition is sus- 
tained; otherwise not. If not "engaged principally in manufactur- 
ing," there can be no adjudication; the petition having been filed 
before section 4 of the bankruptcy act had been made to include "ail 
moneyed, business or commercial corporations," by the amendment 
which took effect June 25, 1910. 

The corporation appears to have entered upon its business career, 
owning the refrigerator car which had previously been built under 
Mr. Coolidge's patent, been tested, and proved satisfactory. A fair 
summary, in brief, of what it has since done, according to the 
agreed facts, is believed to be as follows: 

It began by trying to sell its stock, in order to raise working cap- 
ital,r and to that end made demonstrations or tests of the car, su- 
pervised by Mr. Coolidge as its employe. In January, 1905, the 
directors discussed a proposition for building 10 similar cars, but 
took no action. Its efforts to interest possible investors and raise 
the required capital by selling stock continued for three or four years, 
during which the company maintained offices in Boston for some 
time, incurred expenses, and contracted debts. It became necessary, 
early in 1906, to turn over the car to certain directors as security 
for advances, and thereafter to hire the car from them. They still 
own it, and under the lease from them it has, from time to time, 
earned a little money for the company. Toward the end of 1907 the 
Boston & Maine Railroad Company built 10 similar cars, under li- 
cense from the company, and under Mr. Coolidge's supervision, but 
built them at its own expense, without paying any royalty, and re- 
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taining the cars as its own property; the company permitting this 
in order to advertise its cars and induce contracts for their construc- 
tion. Authority was given the directors, at about the same time, to 
enter into contracts for building such cars upon a royalty. 

It is not claimed that the company has ever actually manufactured 
any car, or any of the otfier things the manufacture whereof its char- 
ter authorized, or ever actually began such manufacture. Nor can 
I find from the agreed facts that it has ever taken any such actual 
steps preparatory to manufacturing as might enable me to hold that 
the manufacturing contemplated by its charter had been undertaken, 
as in White Mountain, etc., Co. v. Morse & Co., 127 Fed. 643, 62 C. 
C. A. 369. However broad the construction of section 4 sanc- 
tioned by the Court of Appeals for this circuit in that case, I am 
unable to regard it as sufficiently broad to warrant me in holding a 
concern engaged principally in manufacturing, which has never gone 
beyond authorizing its directors to make and endeavor to get con- 
tracts, and has never done anything which I am able to regard as 
a step taken in or preparatory to actual manufacture. 

It is well settled that a charter authorizing manufacture is not 
enough, of itself, to make a manufacturing corporation for the pur- 
poses of the bankruptcy act. 

The petitioners argue that the amendment of so much of section 
4 as relates to corporations should be taken as declaratory of the 
real meaning of the provisions concerning corporations set forth in 
that section as it stood before the amendment; but this seems to me 
impossible, in view of the decisions in this circuit which have con- 
strued the provisions in question, the latest of which is Cate et al. 
V. Connell et al., 173 Fed. 445, 97 C. C. A. 647. 

I am unable to believe that this corporation can lawfully be ad- 
judicated, and must, therefore, dismiss the petition. 



ILLINOIS CENT. B. GO. T. INTERNATIONAL ASS'N OF MACMINISTS, 

et aL 

(Circuit Court, B. D. lUinois. October 23, 191L) 

1. IirjUNonoN (i 114*) — ^Labob Obganizationb— Stbikss. 

Members of a labor organization, by th^ membersblp of the union 
and their ejection of officers and agents, who were promothig and govern- 
ing strikes, were subject to an Injunction restraining members of the 
union from trespassing on the property of a railroad company against 
which a strike had been ordered, and from Interfering with its busi- 
ness, though they personally claimed they had not been guUty of any tres- 
pass or violation of the law, and had endeavored to persuade others of 
their fellows not to do so. 

[Ed. Note. — For other cases, see Injimction, Cent Dig. §| 202-220; 
Dec Dig. { 114.* 

Restraining boycotts, strikes, and other combinations by employ^ 
Interfering with commerce or business, see note to Shine v. Fox Bros. 
Mfg. Co., 86 O. a A. 313.1 

*For other cases see same topic ft S numbbr in Dee. A Am. Digs. 1907 to date. A Rep'r Indexes 
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2. Injunction ({ 101*) — Stbikes— Tbespass— Intebfebenoe with Interstate 

COMlfEBCE. 

Where a labor, union instituted a strike against an interstate carrier, 
the latter was entitled to an injunction restraining the union and its 
members from trespassing on the carrier's property or Interfering with 
its business as an interstate carrier, etc. 

[Ed. Note. — ^For other cases, see Injunction, Cent Dig. || 174, 175; 
Dec. Dig. { lOl.*] 

In Equity. Suit by the Illinois Central Railroad Company against 
the International Association of Machinists and others. On nation 
by complainant for an injunction restraining defendants from trespass- 
ing on its property and from interfering with its business as an inter- 
state carrier. Granted. 

W. S. Horton, John G. Drennan, and W. W, Barr, for complainant. 
Jonas & Haley, for certain defendants. 

WRIGHT, District Judge (orally). In this motion by the complain- 
ant for a temporary injunction as prayed in the bill of complaint, there 
is no substantial dispute as to the facts. That the private property of 
the complainant has been and is being trespassed upon, that its busi- 
ness of an interstate carrier, the carriage of the United States mail, 
its obedience of the law to provide and keep in repair the safety devices 
commanded by the government, has been and is being interrupted, to 
the irreparable injury of the complainant, as well as the public, is un- 
disputed — in truth, is undisputable.'' All of this is due, directly or 
indirectly, to the effort to make effective the strike ordered by the 
heads of the labor unions involved. 

[1] Although due notice of this motion has been given, none have 
appeared in this court in an endeavor to refute the plain case of the 
complainant, as it has been briefly stated, save alone members of the 
union at Centralia, who, being represented by counsel, have appeared 
and endeavored to show to the court that they personally and as mem- 
bers of the unions have obeyed the law, and have counseled and en- 
deavored to persuade others to do likewise, and for such reason such 
of the defendants as reside there should be excepted from this injunc- 
tion. Against this contention it is again undisputed that much trouble, 
agitation, trespassing, and undue interference with complainant's busi- 
ness occurred and is occurring at this place, notwithstanding the al- 
leged good offices and intentions of these respondents. 

I greatly sjrmpathize with these men in their futile attempt to stay 
the tide of ruthless aggression initiated by the order of the heads of 
unions, and kept alive by the effort to make the strike effective, in fan- 
ning the flames of zeal supposed to have its repository in the minds 
of the common members. These good-intentioned men voluntarily 
joined the union, and thus submitted to its authority to such an extent 
that they felt for the time being morally bound to obey and respect its 
resolutions. They joined by their suffrages in electing the heads of 
unions, who thereafter became, were, and are their agents in producing 
the conditions that now surround them. Of these conditions they now 
repent, and seek to evade the consequences of them, while at the same 

•For other Cftses see same topic ft 8 nttmbbb in Dec. A Am. Digs. 1907 to date, A Rep'r Indezeff 
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time they are unable to control the agencies they have personally as- 
sisted in creating, that produce such a situation of unlawful combina- 
tion and aggressive force, requiring the interposition of the courts 
of justice to protect private and public property and rights from irrep- 
arable loss and injury. 

Defendants so situated have voluntarily placed themselves between 
two fires, as it were, and now, being unable to escape, must bear the 
heat of both. Being tinable to control the agencies they aided in cre- 
ating' they must now answer for the conduct of their own agents, and 
be auke held as principals with them for the unlawful combinations 
and conduct described in the complainant's bill of complaint, and sup- 
ported by the numerous affidavits read upon the hearing of this cause. 

[2] So far as the law of the case is concerned, it is of the most 
elementary character, and is of the fireside variety. Every person is 
entitled to the enjoyment of his private property without interference 
or trespass by others. No one has the right to walk across the yard, 
lot, or farm of another against the objection of the owner, without 
being subject to a fine for so doing under the criminal Code of our 
state. Every person is entitled to conduct his own lawful business, 
without the interference of others by force, intimidation, threats of 
violence or injury, or by combinations and conspiracies to unlawfully 
injure, impede, or coerce such person in any manner. In other words, 
the right to life, liberty, and the pursuit of happiness is the foundation 
of all enlightened civilization, and, when this is taken away, or unpro- 
tected by the government, nothing is left worth maintaining. 

The complainant, the railroad company, in this case, is entitled to 
the same rights, no more, no less, than individual persons. Courts ad- 
minister justice without respect to persons, and do equal right to the 
poor and the rich. In addition to its private rights being entitled to 
respect and protection under the law, the complainant, the railroad 
company, has certain duties to perform of a public nature, and in which 
all the people are interested. It is bound to carry the United States 
mail with safety and dispatch. It is bound to carry interstate passen- 
gers and freight in conformity to the laws of the United States. It is 
bound to keep its cars, engines, and safety devices in good order, in 
obedience to the laws of the United States. And, this being an abso- 
lute duty, nothing can be interposed as a defense for a failure in that 
regard, and the penalties of the lav: thereby be avoided. 

The right of the complainant to the injunction prayed for is clear, 
and founded upon the most elementary principles of the law; and it 
is ordered that it issue. 
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KIXON T. MARR.t 

(Capcult Court of Appeals, Eighth Circuit. October 9, lOllJ 

No. 3,586. 

1. Vendor and Fdbchaseb (8 134*) — Condemnation Proceedings— Timb of 
Passing of Title or Right— Constitution al Provisions. 

Under section 24 of the Bill of Rights of the Constitution of Oklahoma, 
which provides that where private property is condemned for a public 
use, '*l!intil the compensation shall be paid to the owner or into court 
for the owner the property shall not be disturbed or the proprietary 
rights of the owner divested," the mere pendency of condemnation pro- 
ceedings relating to property does not affect the right of the owner to 
sell the same« nor his power to convey a perfect title; and where the 
owner sold certain lots, which he contracted to convey free of incum- 
brance, received half the purchase money, and executed a warranty deed, 
which was placed in escrow, to be delivered when the other half was 
paid, the fact that the city had filed a petition to condemn right of way 
for a street across the lots before the contract was made, on which an 
appraisement and award of damages were subsequently made, but no 
further action taken, did not entitle the purchaser to recovler damages 
by way of set-off when sued on the contract, but as the equitable owner 
of the property he was entitled to the award when paid by the city. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §{ 
250-254; Dec. Dig. { 134.*] 

5. Eminent Domain (§ 197*) — Condemnation Proceedings— Right to Dis- 

miss. 

As a general rule of law. In the absence of statutory provisions, a con- 
demning party may dismiss or abandon condemnation ^proceedings at any 
time before the easement title passes and the rights of the parties be- 
come vested. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. { 527; 
Dec. Dig. S 197.*] 

6. Vendor and Purchaser (} 269*) — Remedies of Vendor— Enforoement of 

Lien— Ttelb Retained as Security. 

A vendor of real estate by a contract under which he surrendered pos- 
session and deposited the deed in escrow, to be delivered on payment of 
the final installment of the purchase price, has the right to treat the 
contract as a mortgage, and foreclose the same by suit in equity, on de- 
fault in payment. 

[Ed. Note. — ^For other cases, see Vendor and Purchaser, Dec. Dig. { 
269.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the East- 
em District of Oklahoma. 

Suit in equity by S. W. Marr against J. Truman Nixon. Decree 
for complainant, and defendant appeals. Affirmed. 

Haskell B. Talley, for appellant 

A. J. Biddison (Harry Campbell, on the brief), for appellee. 

Before SANBORN, Circuit Judge, and MARSHALL and WM, 
H. MUNGER, District Judges. 

WM. H. MUNGER, District Judge. The parties in this case, on 
the 20th day of September, 1909, entered into an agreement, by the 

•For oUier cases see same topic A 8 nxtmbsb In Dec. ft Am. Digs. 1907 to date, A Rep'r Indexes 
190 F. — 68 t Rehearing denied December 11. IMl. 
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terms of which Marr agreed to convey to Nixon in fee simple, clear 
of all incumbrances whatsoever, by a good and sufficient warranty 
deed, lots 1, 2, 3, 4, 5, and 6, in block 4, Hodges' addition to the city 
of Tulsa, Okl. ; Marr to pay the taxes on lot 4 for the year 1909, and 
Nixon to pay the taxes for said year on, the remaining property, and 
Marr to have the privilege of keeping a hay barn on the lot until the 
hay was removed, and to thereafter remove the bam from the prem- 
ises, not later than July 1, 1910. Nixon agreed to pay for said prop- 
erty the sum of $4,975— $100 on signing the contract, as earnest 
money, $2,387.50 on delivery of a good warranty deed and abstract, 
and $2,487.50 in 60 days from the said 20th day of September ; said 
warranty deed and abstract to be deposited in escrow in the Bank 
of Commerce during said 60 days. Two days thereafter, on the 
22d day of September, Marr and wife executed a deed to said prem- 
ises with full covenants of warranty and deposited the same, with 
abstract of title, in escrow in the Bank of Commerce. Nixon paid 
the $100 and the $2,387.50 as agreed, and went into possession of 
the premises. Failing to pay the $2,487.50, Marr, on the 12th day 
of March, 1910, brought this action to recover the balance of such 
purchase money, and to have the same declared a lien upon said 
premises, and the same sold in payment therefor. 

Nixon, in his answer, admits the execution of the contract and the 
deed, payment of a portion of the purchase price, and that the last 
' payment of $2,487.50 was unpaid, but claims that the city of Tulsa 
had, prior to the 'executing of said contract and deed, taken steps to 
condemn a street 65 feet wide across said lots, by filing the proper 
petition in the district court for Tulsa county for the appointment 
of commissioners to appraise the damages. By reason thereof Nix- 
on claimed damages. 

From the record it appears that on May 28, 1909, the board of 
commissioners of the city of Tulsa filed a petition in the proper 

district court, alleging that, on the day of May, 1909, said 

board of commissioners passed a resolution declaring the necessity 
of opening and extending East Second street over, through, and 
across certain lots, among them being lots 1, 2, 3, 4, and 5, in block 
4, in Hodges' addition. The petition prayed for the appointment of 
three commissioners to assess the damages. No action seems to 
have been taken on this petition until t^ie 7th day of October, when 
Marr was served with a notice by the sheriff of Tulsa county ^hat 
an application for the appointment of such commissioners to assess 
damages would be made on the 18th day of October, 1909, at 9 
o'clock a. m., or as soon thereafter as. counsel could be heard, to the 
judge of the district court in said county, at his chambers, etc., 
which notice Marr gave Nixon, on what date is not disclosed. On 
the 14th day of October, 1909, the board of commissioners of said 
city filed in said district court an amended petition for the same pur- 
pose, describing the property to be taken more minutely. No no- 
tice seems to have been served of this petition. On the 18th day of 
October the application of the board was heard by the judge of the 
district court, and commissioners appointed, who appraised the 
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damages and reported the same to the court. No further proceed- 
ings appear to have been taken. 

[1,] The real question presented is whether in this action Nixon 
is entitled to have set off against the balance of the purchase price 
damages sustained by reason of the diminution in value of the prop- 
erty by reason of an appropriation of a portion thereof by the city 
for a street. This, we think, depends upon whether, at the date of 
the contract of sale, the city had appropriated or acquired a vested 
right to the property in question for street purposes. 

Section 24 of the Bill of Rights of the Oklahoma Constitution pro- 
vides as follows: 

"Private property shall not be taken or damaged for the public use with- 
out Just compensation. Such compensatlan, irrespective of any benefit from 
any improvements proposed, shaU be ascertained by a board of commissioners 
of not less than three freeholders, in such manner as may be prescribed by 
law. The Commissioners shall not be appointed by any Judge or court without 
reasonable notice having been served upon aU the parties in interest * * * 
Until the compensation shaU be paid to the owner or into court for the owner, 
the property shall not be disturbed or the proprietary rights of the owner 
divested." 

The statute of the state of Oklahoma, relative to eminent domain 
procedure, is in harmony with this constitutional provision; pro- 
vides for an application or petition to the judge of the district court, 
, upon 10 days' notice to* the opposite party, for the appointment of 
' commissioners to assess the damages ; and provides that upon pay- 
ment by the corporation to the clerk of the court, for the use of the 
owner, of the sum assessed as damages by the commissioners, the par- 
ty may enter upon the premises and construct the improvement. 
The statute also provides for an appeal by either party from the 
award of damages. 

Under the foregoing, constitutional provision, it seems clear that 
the owner of the property cannot be disturbed in his possession, or 
in ariy of his proprietary rights, until the compensation due him has 
been fifst ascertained by the commissioners appointed for that pur- 
pose, and the amount thereof paid to the party or into court. The 
commissioners, on the 3d day of November, 1909, made a report, as- 
sessing the damages. The clerk of the district court testified as a wit- 
ness that: 
"The report was the last thing ever done; no order made after that" 

It seems clear, under the constitutional provision before men- 
tioned, that the city did not, by such proceedings, acquire a vested 
right to the premises for street purposes. This it could not do, un- 
der the constitutional provision,. without first paying to the owner, 
or into court, the amount of the damages assessed, which it has not 
done. 

It is unnecessary to review the numerous and conflicting deci- 
sions in the several states, relative to at what stage of condemna- 
tion proceedings property may be said to be appropriated. Most 
of the decisions brought to our attention are based upon statutory 
provisions respecting the matter, and not upon a constitutional pro- 
vision, expressly providing, as does the Oklahoma Constitution, 
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that "wn/i7 the compensation has been paid to the owner, or info court 
for the owner, the property shall not he disturbed or the proprietary 
rights of the owner divested." (Italics our own.) Up to such time the 
owner has a clear and perfect right to sell and convey the premises, 
either by executory contract or by deed passing the fee-simple title. 
In Lewis on Em. Dom., vol. 2 (3d Ed.) § 895, it is said : 

"The passage of an ordinance to widen or extend a street, or the filing 
of a map of a proposed street, or the doing of other similar acta of a pre- 
liminary nature, does not affect the property proposed to be taken; and a 
transfer of the property after such acts wUl have the same effect as though 
made before, and will vest in the grantee the title to the property and right 
to the compensation when the taking is consummated. Where the title vests 
In the condemnor by virtue of certain ex parte acts, such as the making and 
filing of a location, as is permitted in some of the states, the right to com- 
pensation vests in the person who is owner at the time the title vests in the 
condemnor. ♦ ♦ • After the right to compensation has once vested, it be- 
comes a personal claim, and does not pass with the land. ^ * * A con- 
veyance pending proceedings to condemn transfers to the- vendee the right to 
the award when mada Where the confirmation of the award vests the right 
to compensation and pbligates the condemnor to take and pay for the property, 
a transfer of the property after the confirmation does not transfer the right 
to the award. But where the award or judgment merely fixes the price at 
which the condemnor may take the property, and the condemnor has the 
option to take or not, a conveyance vests the right to the compensation 
in the vendee.*' 

The author cites numerous authorities, ^hich fully support the 
text, and they need not be referred to here. See, also, note to Fort 
Wayne & S. W. Traction Co. v. Fort Wayne & W. R. Co., 16 Lw R. ' 
A. (N. S.) 537. 

[2] It may be stated, as a general rule of law, in the absence of 
statutory provisions, that a condemning party may dismiss or aban- 
doii condemnation proceedings at any time before the easement ti- 
tle passes and the rights of the parties become vested. District of 
Columbia v. Hess, 35 App. D. C. 38, 28 L. R. A. (N. S.) 91, and 
note ; 7 Enc. H. & Pr. 674. So, here, the city had a perfect Yight 
to abandon the proceeding, and if the city should take no steps to 
pay the damages awarded, and conclude the proceedings within a 
reasonable time, it might well be presumed that they had been 
abandoned. 

In this case, the contract of conveyance was made and one-half 
of the purchase price paid before the city took any steps towards 
condemnation proceedings other than filing the petition in May 
preceding, and, at the time of the filing of the amended petition, giv- 
ing notice of the application for the appointment of appraisers, Nix- 
on was the equitable owner of the premises and entitled to the com- 
pensation. 

In Lewis on Em. Dom. § 518, supra, the law is stated As follows: 

"In case of an executory contract of sale, It is generally held that the ven- 
dee Is entitled to the compensation, on the •gr6und that he Is the equitable 
owner of the property and that what is taken is subtracted from what he 
is to receive from his contract, while the vendor remains entitled to the 
whole amount of the purchase money agreed to be paid." 

Counsel for appellant cite and place much reliance upon the cases 
of Cavenaugh v. McLaughlin, 38 Minn. 83, 35 N. W. 576, and Kares 
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V. Covell, 180 Mass. 206, 62 N. E. 244, 91 Am. St. Rep. 271. In the 
former case, the Supreme Court of Minnesota held that a resolution 
by the city council, declaring the necessity for an appropriation of 
the property for a highway, prior to the conveyance, constituted 
such an appropriation that the vendee was entitled to rescind. In 
the latter case, the Supreme Judicial Court of Massachusetts held 
that where a party had given a bond for a conveyance free from in- 
cumbrance, and subsequent to the giving of such bond, but prior to 
the giving of a deed, a portion of the land was appropriated for 
highway purposes, the vendee was entitled to rescind. In this case, 
appellant is not claiming a rescission, but damages. To entitle him 
to rescind, he should offer to surrender back to Marr the possession 
of the premises. 

Cases more nearly identical' to the one at bar, which have beeil 
called to our attention, are Stevenson v. Loehr, 57 111. 509, 11 Am. 
Rep. 36, in which it was held that, where the owner of a tract of 
land sold it, giving a contract for a deed of general warranty to be 
made on final payment, and between the sale and the making of the 
deed a portion of the premises was condemned under the right of emi- 
nent domain for a railway track, the incvimbrance thus created was not 
one for which damages could be recovered in an action on the cove- 
nants in the deed, and that in an action on a promissory note by the 
payee against the maker the damages to the defendant arising by rea- 
son of the incumbrance thus created on the land could not be set off 
against the note. 

Kuhn V. Freeman, 15 Kan. 423, was a case in which the vendor of 
a piece of land gave to the vendee a title bond, and received .in re- 
turn one half of the purchase money in cash down, the other half in 
two promissory notes. Afterwards the vendee died, and subsequently, 
by certain condemnation proceedings, a railroad company obtained a 
right of way for its road across said land, and paid the damages as- 
sessed to the county treasurer. In a suit upon the notes against the ad- 
ministrator, it was held that the party could recover the amount of 
the notes and interest, as the amount awarded in the condemnation 
proceedings belonged to the vendee. 

We are clearly of the opinion that no proprietary right of Marr to 
the premises in question had been appropriated by the condemnation 
proceedings, and that he had good right to make a perfect sale ; that 
Nixon, as purchaser, took subject to the power of the state to exercise 
the right of eminent domain ; that he was entitled to receive the dam- 
ages assessed, and, if dissatisfied with the same, could have intervened 
and appealed from such award ; that the damages resulting from the 
condemnation proceedings are no defense to the action for the recovery 
of the balance of the purchase price. 

[3] It is further claimed upon the part of appellant that the court 
had no jurisdiction of the case as one in equity ; that Marr's remedy 
was simply to recover the purchase price at law. We think, however, 
that the equitable title was in Nixon, that the retention of the legal 
title by Marr was merely as security, and that he was entitled to treat 
the contract as a mortgage and foreclose the same in a court of equity. 
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This view is fully sustained in Smith v. Kirchner, 7 Okl. 166, 54 Pkc. 
439; Lewis v. Hawkins, 23 Wall. 119, 23 L. Ed. 113. 

The judgment of the court below, in favor of Marr, as prayed, was 
right, and is affirmed. 

SANBORN, Circuit Judge (dissenting). Marr expressly agreed in 
. the contract of sale to convey the real estate to Nixon 60 days after 
September 20, 1909— that is to say, on November 19, 1909— "in fee 
simple, clear of all incumbrances whatever by a good and sufficient 
warranty deed," and Nixon agreed to pay -hun on that day the ^,487.- 
50 for which this suit was brgught. A deed in escrow is not delivered, 
and does not take effect, until 5ie party holding the escrow delivers it 
to the grantee, and an agreement that the deed in escrow shall be de- 
livered to the grantee at a certain time is an agreement that it shall 
then first take eifect Washington v. Ogden, 66 U. S. 450, 456, 17 L. 
Ed. 203; Durham v. Hadley, 47 Kan. 73, 8i, 27 Pac. 105; O'Neill v. 
Douthitt, 40 'Kan. 689, 20 Pac. 493 ; George v. Conhaim, 38 Minn. 338, 
37 N. W. 791, 792; Murphin v. Scovell, 41 Minn. 262, 265, 43 N. W. 
1 ; Michigan Home Colony Co. v. Tabor, 141 Fed. 332, 336, 337, 72 
C. C. A. 480; Century Dictionary, title. "Escrow"; Black's Diction- 
ary, title "Escrow." 

When the time came for this conveyance and payment, the city of 
Tulsa had, by the exercise of its power of eminent domain, acquired 
the indefeasible right to take a strip through this land for a public 
street, by paying the award which the commissioners had made there- 
for. Nixon alleged in his answer that, without notice of any condem- 
nation proceedings, he mafle the contract to buy this land free from all 
incumbrances "for the special and particular purpose, which purpose 
was jvell knowji to the complainant, of using said property as a storage 
yard for pipes, steel derricks, casings, building, and outhouses" ; that 
the right which the city had acquired to take the property by paying 
the award constituted an incumbrance on the title on November 19, 
1909, which diminished its value $2,487.50, so that Marr could not then 
convey it clear of incumbrances, as he had agreed to do; and he asked 
that the amount of his damages be set oflE against Marr's claim to re- 
cover the $2,487.50. The majority of the court say, upon this state 
of facts: 

*The real question presented Is whether In this action Nixon la entitled 
to have set off against the balance of the purchase price damages sustained 
by reason of an appropriation thereof by the city for a street This, we think, 
depends upon whether, at the date of the contract of sale, the city had ap- 
propriated or acquired a vested right to the property in question for street 
purposes." 

But this is a suit in equity instituted by Marr to enforce specific per- 
formance of this contract of sale, and there is no doubt that in such a 
a suit the vendee may remain in. possession of the property and re- 
coup any damages he has sustained on account of any failure or in- 
ability of the vendor to comply with his agreement to convey a good 
title free from incumbrances. Williams v. Neely, 134 Fed. 1, 5, 67 C. 
C. A. 171, 175, 69 L. R. A. 232, and cases there cited; Farmers' Loan 
& Trust Co. V. Denver Railway Co., 126 Fed. 46, 50, 51, 60 C. C. A, 
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588, 592, 593; Burncs v. Burnes, 137 Fed. 781, 791, 70 C. C A. 
357, 367. 

On November 19, 1909, the date on which Marr, on September 20, 
1909, had agreed to convey the title to this land clear of all incum- 
brances, it was subject to the indefeasible right or option of the city of 
Tulsa to purchase the strip through it for a street for the fixed price, 
for the amount of the award of the commissioners. This option or 
indefeasible right neither Marr nor Nixon could remove. And the 
unavoidable effect of these facts seems to me to be that this right in 
the city to take this strip by paying the fixed price was an incumbrance 
upon Marr's title, that he could not convey the title subject to this in- 
cumbrance clear of all incumbrances, as he had agreed to do, and that 
Nixon had the right in this suit in equity to recoup or set off the dam- 
ages he had sustained on account of Marr's inability and consequent 
failure to convey, or to offer to convey, the title clear of this incum- 
brance. And an examination of many opinions of courts has con- 
vinced my mind that the stronger reasons and the great weight of au- 
thority — ^indeed, as it appears to me, all the direct authority on the pre- 
cise question here at issue — sustains this conclusion. Johnston v. 
CaUery, 173 Pa. 129, 33 Atl. 1036; Maloy v. HoU, 190 Mass. 277, 76 
N. E. 452, 453; Kares v. Covell, 186 Mass. 206, 62 N. E. 244, 91 Am. 
St. Rep. 271 ; Cavenaugh v. McLaughlin, 38 Minn. 83, 35 N. W. 576; 
Copeland v. McAdory, 100 Ala. 553, 13 South. 545, 546, 

In the case last cited, which was an action for the breach of a cove- 
nant against incumbrances in a deed on account of a right of way for 
a street, the court, after reviewing numerous authorities, said upon this 
subject: 

''When, as in tills case, there Is not a failure of title, the fee remaining in 
the grantee, but a part of the land is subject to a perpetual easement, which 
may not be removed by the payment of money, the measure of damages is 
the depreciation of value by reason of the incumbrance." 

Conceding now, as the majority contend, that from the date of the 
contract, September 20, 1909, Nixon became the equitable owner of 
this land, that he was entitled to the subsequent award for its taking 
by the city for a street, and that the title to the right of way over this 
street had not vested in the city, because it had not paid the award 
on November 19, 1909, the date on which Marr had agreed to convey 
the land to Nixon clear of all incumbrances, nevertheless the incum- 
brance, the city's option, its indefeasible right to take this strip by 
paying the award, Marr's inability to convey the title on November 19, 
1909, clear of this incumbrance, as he had agreed to convey it, and 
Nixon's damages for Marr's breach of his agreement, and his right to 
recoup these damages in this suit in equity or to set them off against his 
contract to pay for the land remained in effect. 

The fact that after the contract was made Nixon was the equitable 
owner of the land and entitled to any award for its condemnation did 
not deprive him of Marr's agreement to convey the legal title to him 
on November 19, 1909, clear of all incumbrances, nor of his right 
to recoup, set off, or recover his damages for the breach of that agree- 
ment. The equitable ownership and possession of land by a vendee 
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under an executory contract neither satisfies nor releases his vendor's 
covenant therein to convey the legal title to him free from incumbranc- 
es at some future time. And, in my opinion, the vendee's ownership 
in equity, his right to the award, and the condition of the title when the 
contract was made and dated are immaterial in this case, and the 
only question it presents is : Was Marr's legal title clear of all incum- 
brances on or after November 19, 1909, the date on which he had 
agreed so to convey it? The condition of the title at the date of the 
contract is immaterial, because the removal of any incumbrance then 
existing prior to November 19, 1909, would have enabled Marr to con- 
vey the property free from that incumbrance. 

Nor is it to my mind any answer, to the claim of Nixon that the title 
to this land was incumbered, that the city had not on November 19, 
1909, exercised its option, had not enforced its right, had not paid the 
award and acquired the perpetual easement which it had the right to 
acquire by the payment of that award. The claim here is not that the 
legal title or the proprietary right to the land or to the easement had 
vested in the dty on November 19, 1909, but it is that, the city then 
had an option to purchase it for a fixed price, and therefore an incum- 
brance upon it. Any right to or, interest in land, consistent with the 
passing of the fee, which diminishes its value or its use, is an incum- 
brance. 3 Washburn on Real Property, § 2385 ; 1 Tiedemann on Real 
Property (3d Ed.) •§ 617. And an indefeasible option or right in a 
third person to purchase land, or a perpetual easement over it for a 
price certain, is an incumbrance upon the title of the owner, although 
that option has not been exercised or enforced, and such a right the 
city had acquired before the day on which Marr had agreed to convey 
the title to this property clear of all incumbrances. 

To the suggestion that Marr can and will convey to Nixon the land 
and the right to the award, subject to this right of the city to take the 
strip through the land for a street upon payment of the award, the 
answer is that this is not what Marr contracted by his written agree- 
ment to convey. He agreed to convey the title to this land free of all 
incumbrances, and a conveyance of the land subject to the right of 
the city to take the strip through it for a street upon the pa)rment to 
Nixon of a price certain is not such a conveyance. Would a convey- 
ance by a vendor of a tract of land worth $10,000, subject to an inde- 
feasible right in a third party to purchase it by paying $5,000 to the 
vendee, constitute a performance of a vendor's prior contract to con- 
vey a good title to the land to the vendee free of all incumbrances ? If 
the city had condemned for streets all the tract of land in this case 
for which Nixon agreed to pay $4,975, and the commissioners had 
awarded only $1,000 damages for the taking, before November 19, 
1909, the day Marr had agreed that he would convey the property 
clear of all incumbrances, would his conveyance of this land and the- 
right to the $1,000 have constituted a conveyance of the land and its 
title clear of all incumbrances? No more is his tendered conveyance 
of this land and the right to the present award of the commissioners, 
subject, as the title is, to the city's right to take the strip for a street 
upon its payment of the award already made. 
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If, subsequent to the date of the contract and prior to November 19, 
1909, the lien of taxes had attached to this land, that lien would have 
constituted an incumbrance, and Marr could not have performed his 
contract to convey on the latter day free from incumbrances until he 
had removed that lien. Densmore v. Haggerty, 59 Pa. 189, 190; 
Wilson's Ex'r v. Tappan, 6 Ohio, 172, 175; Nunngesser v. Hart, 122 
Iowa, 647, 649, 98 N. W. 505; Clinton v. Shugart, 126 Iowa, 179, 
183, 184, 101 N. W. 785; 1 Warvelle on Vendors (2d Ed.) § 179. 

In Kares v. Covell, 180 Mass. 206, 62 N. E. 244, 91 Am. St. Rep- 
271, the vendor gave a bond for a deed of a good title free from sdl 
incumbrances, and between the date of the bond and the time for the 
delivery of the deed about one-fourth of the land was condemned for 
a highway. The vendee sued to rescind the contract and to recover 
back what he had paid, and the vendor defended on the grounds that : 
(1) The title was to be free from incumbrances at the date of the 
bond for the deed, and not at the time fixed for the delivery of the 
deed ; but the court said : 

*'It would seem to be clear that, when by the terms of this preliminary 
contract It Is provided that when the time comes for the execution of the 
final contract the land is to be conveyed by a good and sufficient warranty 
deed of the obligor, conveying a good and clear title to the same free from 
all incumbrances, the language refers to the title which is to pasjs by the 
deed, and not to the state of things existing at the time of the preliminary 
contract" 

And this is clearly so in the case in hand, for Marr could have con- 
veyed on November 19, 1909, free of any incumbrance on the property 
on September 20, 1909, which he had removed prior to November 19, 
1909, and it was doubtless with the purpose of giving him an opportu- 
nity so to do that the contract to convey free of incumbrance 60 days 
after its date was made. (2) That the vendee became the equitable 
owner of the land from the date of the bond for the deed, and conse- 
quently the agreement to convey at a future time related to the date of 
the bond, and not to the date of the delivery of the deed ; but the court 
decided that the contract of the vendor was to convey at the time of 
the delivery of the deed a title clear of incumbrances. (3) That the 
agreement was to convey free of any incumbrance the vendor created ; 
but the court held that it was to convey free of all incumbrances, that 
a condemnation proceeding constituted an incumbrance, and that the 
vendee should recover. 

In Cavenaugh v. McLaughlin, 38 Minn. 83, 35 N. W. 576, the ven- 
dee paid $250 in part payment for a contract of sale of land and took a 
contract from the vendor which provided that the sale should be com- 
pleted within 15 days after the delivery of the abstract of title, that if 
the title should be found defective the agreement should be void and 
the $250 should be refunded, but that if the title was found good and 
the vendee did not complete his purchase he should forfeit the $250. 
An examination of the records disclosed the fact that the common 
council of the city of St. Paul had made an order for the widening of 
a street and the taking of 10 feet oflF the east side of the contracted 
premises for the purpose, but no award of damages had been made or 
paid. Nevertheless the vendee refused to take the property, and 
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brought a suit to recover back the $250 on the ground that the title 
was defective, and the Supreme Court of Minnesota sustained his 
action. Answering the contention made in that court, as it is here, 
that the vendee could not recover because he was the equitable owner 
of the property and would receive the award of damages for the tak- 
ing for the street. Chief Justice Gilfillan said : 

"A conveyance, indeed, at any time before the condemnation proceedings 
had culminated in a vested title in the city, would have passed to the grantee 
the right to receive the damages allowed for the taking; but, evidently that 
alone was not what the plaintiff expected to get, and the defendant expected to 
pass to him. The land and a good title (without defects) was what was stipu- 
lated for. It must be concluded that by good title was meant one indefeasible 
by reason of anything existing and affecting the land at the time." 

In the opinion of the majority the two cases which have just been 
cited are noticed, and the suggestion is made that the vendees in those 
cases rescinded their contracts, while Nixon enforces his and seeks 
to recover damages for the breach thereof. But these decisions are 
even more compelling than they would have been if the actions there 
had been for damages, because an action for damages is maintainable 
in every case of this nature that will sustain a rescission, but there 
are many cases of this class which will sustain actions for damages, 
but will- not sustain suits for rescission, because the parties cannot be 
put in statu quo. In every case of this nature, as the Supreme Judicial 
Court of Massachusetts well said in Kares v. Covell, 180 Mass. at 
page 208, 62 N. E. at page 245, 91 Am. St. Rep. 271 : 

'*The plaintiff may, at his election, take what the defendant can give him, 
and hold the defendant answerable to him in damages as to the rest, or, 
where the parties may be put in statu quo, he may rescind the contract and 
recover back the money he has paid,*' 

Nixon has elected to take what the vendor can give him and to hold 
him answerable in damages for the rest, and according to these deci- 
sions he is entitled to his damages in this suit. 

It was the settled law in the state of Pennsylvania that the title of 
the owner of land was not divested by condemnation proceedings un- 
til compensation was made for the taking or security therefor was giv- 
en. In Johnston v. Callery, 173 Pa. 129, 33 Atl. 1036, a contract of 
sale was made whereby the vendor agreed to convey the land free of 
incumbrances, and the Supreme Court of that state held that it was 
a good defense to an action for the purchase price that before the 
time for the delivery of the deed a railroad company had selected and 
adopted a line of railroad across the land, although no award of dam- 
ages had been made and no compensation for the proposed taking had 
been made or secured. 

The majority cite in support of their view Stevenson v. Loehr, 57 
111. 509, 11 Am. Rep. 36, and Kuhn v. Freeman, 15 Kan. 423; but 
neither of those cases involved the liability for the breach of an ex- 
ecutory contract to convey land or title clear of all incumbrances, 
while that question, as we have seen, was involved, was carefully con- 
sidered, and determined in the three cases which have just been re- 
viewed. Stevenson v. Loehr was an action on promissory notes of 
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vendees, and their defense was that the covenants of a general war- 
ranty deed which they had accepted had been broken to their damage 
by the condemnation by a railroad company of a right of way across 
the land before they received the deed. The court held that the con- 
demnation conferred special benefits upon the land which the defend- 
ants purchased far in excess of the damages caused thereby, so that 
in these benefits they had received all the damages they had sustained 
by the condemnation and more, and that they could not recover these 
damages again by setting them off against their notes to the vendor. 
It also held that the purdiaser was, after the contract of sale was 
made, the equitable owner of the land and entitled to any damages 
awarded for its taking. But these questions are not involved in tiliis 
suit, nor is their decision controlling, and the liability of a vendor for 
the breach of an executory contract to convey clear of incumbrances 
by reason of a condemnation after the date of the contract and before 
the time for the delivery of the deed was neither presented, argued, 
considered, nor decided in Stevenson's Case. 

Kuhn V. Freeman was an action on the promissory notes of a de- 
ceased vendee against his legal representative. It presented by demur- 
rer the single question whether or not the complaint on these prom- 
issory notes stated any cause of action. The plaintiff pleaded that the 
vendee had agreed to purchase the land for $3,000, that he had paid 
$1,500 and had given the notes for the balance, that he had died in- 
testate, that one of the defendants was the administrator of his estate, 
that the vendor had tendered to the heirs of the vendee deeds of the 
property subject to a right of way for a railroad across it which a 
corporation had acquired by condemnation proceedings after the date 
of the contract of sale, and for which it had paid the award of the 
commissioners, $219.80, to the county treasurer. The court rightly 
overruled the demurrer, for the pleading clearly stated a cause of ac- 
tion on the notes, and there was no plea or suggestion that the incum- 
brance diminished the value of the land more than the $219.80 to 
which the defendants were entitled. The contract for sale in that case 
was a bond for a deed. Bonds for deeds commonly except from the 
agreement to convey free from incumbrances all incumbrances accru- 
ing subsequent to their dates (Dunn v. Yakish, 10 Okl. 388, 61 Pac. 
926), and the probability is that there was such an exception in the 
bond in that case, for nothing is said about an executory agreement to 
convey free from incumbrances. There is in the opinion some desul- 
tory discussion of the effect of a condemnation of land upon the cove- 
nants in a deed, but no consideration or decision of the question in the 
case at bar — the question whether or not an executory covenant to 
convey at a stated future time clear of all incumbrances can be per- 
formed without removing the indefeasible right which a stranger has 
acquired after the contract and before the agreed date of conveyance 
to purchase a perpetual easement over a portion of the land for a 
street or a railroad by paying a fixed price therefor. The opinions of 
the courts which treat that question hold, and what seem to me the 
stronger reasons persuade, that it cannot. 
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In my opinion the defendant below was entitled to prove and to 
recoup the damages he sustained on account of the right which the 
city of Tulsa acquired to purchase the perpetual easement over the 
strip of land through his property for the amount of the award of the 
commissioners, and it was reversible errot* to deny him that right. 



DBXTEB HORTON NAT. BANK OF SEATTLE, WASH., V. 
HAWKINS et al. 

(Circuit Court of Appeals, Ninth Circuit , October 16, 1911.) 

No. 2,018. 

1. Appeal and Ebbob (| 71*)— Appealable Obdebs. 

Receivers appointed for an insolvent bank doing business in Alaska 
obtained a writ of assistance, under which certain boxes of coin and 
bullion that had been shipped by the bank to petitioner, Its Seattle cor- 
respondent, in payment of overdrafts, wei*e seized from the express com- 
pany and delivered to said receivers. Petitioner by leave filed a peti- 
tion in the cause, asking that the order granting the writ be set aside, 
and the receivers directed to deliver to it the coin and other treasure. 
After a hearing, the court found that title to the shipment had not 
passed to petitioner, and dismissed its petition. Held, that such find- 
ings determined petitioner's right in the property on the merits, and the 
order based thereon, whatever its form, was a final order, .and appeal- 
able. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec Dig. 8 71. ♦] 

2. Appeal and Ebbob (§ 143*) — Pabties BNTriLED to Appeal— I ntebveneb. 

One not originally a party to an equity suit, but who claims property 
in the hands of receivers appointed therein, on being granted leave to 
file a petition for an order on the receivers to surrender the property, 
becomes a party to such an extent as to give him the right of appeal 
from an adverse decision on his claim. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. { 921; 
Dec. Dig. § 143.*] 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Suit in equity by the Tanana Valley Railroad Company and John 
Zug against the Washington-Alaska Bank, From an order dismissing 
a petition filed by leave by the Dexter Horton National Bank of Se- 
attle, Wash., such petitioner appeals. On motion to dismiss appeal. 
Motion denied. 

A. R. Heilig and Peters & Powell, for appellant 
Fink & White, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. The appellee, Washington-Alaska 
Bank, is a corporation organized under the laws of Nevada, and was 
on January 5, 1911, doing a general banking business at Fairbanks, 
in the territory of Alaska. On that date the Tanana. Valley Railroad 

•For oUier cases see same topic & S mumbbb in Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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Company and John Zug, being creditors, and the latter a stockholder, 
of the bank, instituted a suit against jthe bank for dissolution, with a 
view of finally winding out its business. As a means to that end, the 
appellees F. W. Hawkins and E. H. Mack were appointed receivers 
of its properties and effects. The appellee Fred G. Noyes was later 
appointed receiver to succeed Hawkins and Mack. Prior to the in- 
stitution of this suit the Dexter Horton National Bank was its corre- 
spondent at Seattle, Wash. The former bank, on December 24, 1910, 
had largely overdrawn its account with the latter, and, upon the in- 
sistence of the latter, the former on the 26th, 28th, and 30th days of 
December delivered to the Yukon Express Company, a common car- 
rier, three packages in gold coin, currency, and bullion, aggregating 
$101,000, consigned to Dexter Horton National Bank, at Seattle, 
Wash., charges prepaid. The packages were forwarded by the ex- 
press company from Fairbanks to Chitna, and thence by rail to the 
coast at Cordova, in Alaska. The receivers, claiming to be the own- 
ers of the treasure thus consigned to Dexter Horton National Bank, 
made demand upon the transportation company for a redelivery of 
the possession to them, and, being denied, applied on January 7, 1911, 
to the court for a writ of assistance, which being issued, the marshal 
seized the treasure at Cordova, and on January 27, 1911, delivered 
the same to the receivers. 

On January 19th the appellant filed a petition in said cause, show- 
ing the facts as above related as they existed up to that date, and ex- 
pressing the desire that it be given an opportunity to be heard in sup- 
port of the same, to the end that the order made on January 7th be 
rescinded and set aside, and the receivers directed to restore the treas- 
ure to it; the Dexter Horton National Bank claiming that the prop- 
erty belongs' to it. The entry of the court shows that the petition was 
presented and read, and by leave of the court was filed in the cause, 
whereupon it was ordered that a hearing be had in said court upon 
the matters and things set forth in said petition. Testimony was taken 
in due course, and a hearing had, resulting in a denial and dismissal 
of the petition. The court found, among other things, that under the 
agreement between the two banks and the invariable custom the title 
to such shipment of money, bullion, and evidence of indebtedness 
passed to the Dexter Horton National Bank only when actually re- 
ceived over the counter of that bank. Thus it was held in a negative 
•way that the title to the three boxes of treasure so shipped and con- 
signed to the bank at Seattle did not pass to that bank by the ship- 
ment and consignment. Based upon this finding, the petition was dis- 
missed. 

The appellee, the Washington-Alaska Bank, now moves to dismiss 
the appeal, for the reason that the order dismissing the petition is 
not a final order, and hence not one from which an appeal will lie. 
Counsel in his brief and argument presents two points for decision, 
namely, that appellant is not a party to the record, hence is not enti- 
tled to appeal, and that the order is not final, and will not support an 
appeal. 
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[1] There was and could be but one purpose on the part of the 
Dexter Horton National Bank in petitioning the court to rescind its 
order granting the writ of assistance, which was to have the court de- 
termine its right and title to the shipments of coin, bullion, and evi- 
dence of indebtedness that had been made by the Washington-Alaska 
Bank, and was, when taken under the writ, in transit to the Dexter 
Horton National Bank at Seattle. The prayer of the petition is ex- 
plicit that the receivers and the marshal be directed to restore to pe- 
tftioner the said coin, bullion, and currency. In the end, the question 
as to whether the order should be rescinded was made to depend upon 
the question whether title passed from the Alaska bank to the Wash- 
ington bank by what was done in forwarding the coin, bullion, etc, 
by the former to the latter. This was the very gist and essence of the 
controversy. 

[2] It is said that the court made no order determining the ulti- 
mate rights of the appellant to the specific property, but simply re- 
fused to vacate the order granting the writ of assistance. We think 
the form of the order is immaterial. The effect of it was to adjudi- 
cate the rights of the parties in and to the treasure, and the refusal 
to vacate the writ of assistance was, in effect, to say that the marshal 
and receivers were entitled to the property as against the claim of the 
petitioner. Such being the case, it makes but little difference by what 
form of procedure 3ie controversy was brought into the record, 
whether by interventiop, or by petition pro interesse suo. The fact 
remains that the parties to the suit, including the petitioner, were all 
agreeable to it, the court entertained it, and the trial proceeded to a 
practical adjudication of the differences between the parties. J^he pe- 
tition was in the nature of an intervention in the original suit, and was 
filed by leave of the court. This was sufficient to constitute the party 
petitioning a party to the procedure, and thus gave it a standing by 
which it was entitled to appeal, that its rights might be finally deter- 
mined. 

In the case of Winchester et al. v. Davis Pyrites Co., 67 Fed. 45, 14 
C. C. A. 300, it was held that, "where property in the hands of re- 
ceivers is claimed by persons not parties to the suit in which they 
were appointed, the proper procedure is to file a petition asking the 
court for an order on the receivers for delivery of the property" — 
affirming the lower court (C. C.) 64 Fed. 664. The quotation is Jrom 
the headnote. The case at bar is by petition in the original suit by 
a person not a party thereto to have the property in controversy re- 
stored to it. 

In the case of Gumbel v. Pitkin et al., 113 U. S. 545, 5 Sup. Ct. 
616, 28 L. Ed. 1128, Gumbel gained a standing in court by petition 
of intervention, claiming certain property which the marshal had taken 
into his custody. This standing was deemed sufficient upon which to 
justify a right of appeal as a party; the court saying, among other 
things : 

"If the plaintiff in error has a just foundation for bis assertion of error 
in the judgment against him, it would be a great and ap];Mirently irremedi- 
able injustice to dismiss his writ." 
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Speaking on the subject of procedure, the Supreme Court, in the 
case of Krippendorf v. Hyde, 110 U, S. 276, 287, 4 Sup. Ct. 27, 32, 
28 L. Ed. 145, says: 

"Tlie form of the proceeding, indeed, must be determined by the clrcnm- 
stances of the case. If the original cause, in which the process has issued 
or the property or fund is held, is in equity, the interrention will be by peti- 
tion pro interesse suo, or by a more formal, but dependent, bill in equity. 
If necessary. Relief, either in a suit in equity or an action at law, may prop- 
erly be given, in some eases, in a summary way, by motion merely, supported 
by affidavits. ♦ ♦ ♦ In whatever form, however, the remedy is admin- 
istered, whether according to a procedure in equity or at law, the rights of 
the parties will be preserved and protected against Judicial error, and the 
final decree or judgment will be reviewable, by appeal or writ of error, ac- 
cording to the nature of the case." 

According to these authorities the Dexter Horton National Bank 
became and was a party to the cause and is justly entitled to prosecute 
its appeal. 

That the order was final is supported by Gumbel v. Pitkin, supra, 
and Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 136, 27 L. Ed. 
888. In the latter case it is said : 

"If he [the receiver] would have had a right to appeal, surely the opposite 
parties have the same right" . 

One can scarcely doubt that, if the order of the trial court had 
been for restoration of the property to petitioner, the receivers would 
have been entitled to appeal. 

It follows, from these considerations, that the motion to dismiss the 
appeal should be denied; and it is so ordered 



G. & C. MERRIAM CO. T. SAALFIELD 

(Circuit Court of Appeals, Sixth Circuit October 28, 1911.) 

No. 2,097. 

L JuDOiiENT (8$ 665, 714*) — Judgment as Bab— Natubb and Requibitxs ov 
FoBMEB Adjudication. 

In order to constitute an estoppel by a Judgment or decree in a for- 
mer suit, it must have been between the same parties as those in the 
subsequent suit in which the former judgment is interposed as a bar, 
or their privies, and the subject-matter on which the former judgment 
rests must be the same, or, if not the same, it must have involved some 
point or question bearing upon the main issue and material to its deci- 
sion, in which case the judgment is conclusive upon that question. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1177, 1244; 
Dec. Dig. §§ 665, 714.*] 

2. JuDOHENT (§ 681*) — Persons Concluded— Persons Succeeding to In- 
iSBBBTS Pendente Lite. 

One who took over the business of publishing certain books from an- 
other, pending a suit against the latter for infringing the trade-name of 
another publisher in the title of such books, was bound by the decree 
subsequently entered in such suit 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. § 1202; Dec. 
Dig. § 681.*] 

•For oUier cams see same topic ft S numbbh in Dec. ft Am. Digs. 1907 to date* ft lUp'r IndezM 
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3. Trade-Marks and Trade-Names (§ 96*) — IJNrAiB Competitiow — Cow- 

STBUOTION OF DECREE. 

A decree enjoining the defendant from using the name *'Web6ter'* on 
the title page of dictionaries, unless accompanied by an explanation that 
the publication was not that of complainant, the original publisher of 
such dictionaries, and prescribing the language of such statement, while 
conclusive of the general equities of the parties, is not conclusive as to 
the precise form of statement required in another suit in a different dis- 
trict against one in privity with the first defendant for a different tres- 
pass; but whether or not the defendant therein infringes the rights of 
complainant is to be determined on the facts of the case. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 109; Dec. Dig. $ 96.* 

Unfair competition, see notes to Scheuer r. Muller, 20 O. 0.. A. 165; 
Lare v. Harper & Bros., 30 O. G. A. 376.] 

4. Tbadb-Mabks and Tbade-Names (| 71*) — ^Unfair Competitiow. 

The use by defendant of the name **Webster" in connection with dic- 
tionaries published by him, unaccompanied by a proper explanatory 
statement, held in violation of the rights of complainant, whose publica- 
tion had become known to the public under that name, although its right 
to the exclusive use of the name had expired with the copyright 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec 
Dig. 8 71.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Suit in equity by the G. & C. Merriam Company against Arthur J. 
Saalfield. Decree for defendant, and complainant appeals. Reversed. 

Frank F. Reed and William B. Hale (Charles N. Judson and Ed- 
ward S. Rogers, on the brief), for appellant. 
George F. Bean and Charles R. Miller, for appellee. 

Before SEVERENS and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

SEVERENS, Circuit Judge. This is a suit by bill in equity, brought 
by the above-named complainant, the G. & C. Merriam Company, 
against the defendant, Saalfield, wherein the complainant alleges that 
for a long period of time it has been engaged in the publication and 
sale of a series of dictionaries, some large and comprehensive, and oth- 
ers abridgments thereof, all founded on the original dictionary pre- 
pared and published by Noah Webster, and severally bearing the name 
and title of "Webster's Dictionary." Frgm this long use of that name 
in association with the name of the complainant, it is claimed that 
the distinctive narne *Webster" has acquired a secondary meaning, 
and has long since come to be known, and is still known, by the public 
to signify the dictionaries published by the complainant. And there- 
upon the bill charges that the defendant is publishing and selling a 
parallel series of dictionaries, purporting to be Webster's dictionaries, 
and bearing his name prominently on the title page and backs thereof, 
and is advertising its publications to the public as genuine Webster's 
dictionaries, without any recognition of the prior right of complainant. 

*For other cases see same topic & S number In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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And it is claimed that thi^ action of the defendant is intended to, and 
in fact does, lead the public to understand that his dictionaries are 
the genuine Webster's dictionaries published and sold by the com- 
plainant, and that by this alleged fraudulent conduct the public is de- 
ceived and induced to purchase the defendant's dictionaries, whereby 
the complainant's business is greatly injured. 

It appears from the record that the dictionaries of the complainant, 
which at the time of the commencement of this suit were being pub- 
lished and sold, and which are supposed to be counterfeited by the 
defendant's dictionaries, have been copyrighted, but that these copy- 
rights had expired. At all events, notWng is now claimed from any 
infringement of copyrights, and the caSe is planted solely upon the 
charge of unfair competition in business. But the fact that they have 
enjoyed the exclusive privileges afforded by the copyright law is one 
of much importance ; for after that the exclusive privilege of the pub- 
lisher is gone. He has agreed that it should be, as the price of the 
protection he has been accorded ; and it is not now to be doubted that 
the name of the author is part and parcel of the matter copyrighted. 

The case was brought to the attention of the Circuit Court by a 
motion for a preliminary injunction. But at the hearing thereof the 
case was by stipulation of counsel submitted as upon final hearing on 
the pleadings and proofs; it being agreed that the affidavits already 
filed should be treated as depositions, and certain other specified dep- 
ositions taken in a case formerly depending in the Circuit Court of 
the United States for the District of Massachusetts between the pres- 
ent complainant and one Geo. W. Ogilvie. should be considered as if 
taken regularly in the case before the court. The case was thereupon 
fully heard by Judge Tayler, who presided. The bill was dismissed, 
the court being of opinion that the present controversy was concluded 
by the decree of the court in the Massachusetts case above referred 
to ; it appearing that Saalfield was in privity with Ogilvie, who, as has 
been stated, was a party to the former suit, and that, as the court 
thought, the issues were the same as in the present case. The opin- 
ion of the court, which comes up with the transcript, indicates that 
the court, considering the facts to be the same as in the former suit, 
forbore to further consider the merits. 

The case in the Massachusetts court comprehended an original bill 
filed by Ogilvie against the Merriam Company for the purpose of pro- 
tecting its right to publish and sell a comprehensive dictionary which 
it was about to publish under the title of "Webster's Imperial Diction- 
ary." It was therein complained that the Merriam Company was pub- 
licly denying the right of the complainant to publish the dictionary 
with that title and threatening to prosecute, all persons engaged in 
the publication or sale thereof. The Merriam Company answered the 
bill, and claimed to justify its opposition to the publication of the dic- 
tionary of the complainant upon the ground that it, the Merriam Com- 
pany, had acquired by long-continued use an exclusive right to the use 
of the word "Webster," which was the characteristic of the title of 
Ogilvie's dictionary, in its own publications of dictionaries, and that 
Ogilvie's intended use of it in his own publication would be an im- 
190 F.— 69 
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pairment of that right. By leave of the court the defendant in that 
suit filed a cross-bill, in which was set forth a history of its publi- 
cations, in their several forms, of Webster's dictionaries having the 
name of "Webster" by way of distinction in their several titles, and 
that its predecessors in business had also acquired the good will of 
the business built up under that name, and claimed that by long-con- 
tinued association of that name with tlie business of the company, as 
well as by the purchase of the good will from the Webster estate, it 
had acquired an exclusive right to use it. The cross-bill then alleged 
that Ogilvie had been, and then was, in various publications of dic- 
tionaries trespassing upon this right of the cross-complainant; and 
the relief prayed was that the cross-defendant be enjoined from using 
the name as descriptive of its publications, either alone or in com- 
bination with other words. To this cross-bill Ogilvie filed an answer, 
in which he reiterated his claim of right to use the name of "Web- 
ster," asserted in his original bill, and denied that he was transcend- 
ing the proper limitations thereof, or had any purpose to do so. Thus 
by the pleadings of the parties substantially the whole controversy be- 
tween them as it then existed was brought before the court for its 
determination. Upon hearing the pleadings and proofs, Judge Colt 
in a clear and concise opinion held that both parties were asserting 
claims which exceeded their respective rights — the Merriam Company 
in claiming an exclusive right to use the name "Webster" in connec- 
tion with its publication of dictionaries and in denouncing the claim 
of right set up by Ogilvie to use it ; and Ogilvie, although conceding 
his right to use it, in not taking the proper measures to explain to the 
public that his dictionaries were not the dictionaries of the Merriam 
Company. The court so held in regard to the duty of Ogilvie, because 
it found that the Merriam Company had for so long a time employed 
the name of "Webster" in association with its dictionaries th^it it had 
acquired a secondary meaning, namely, that it was a production of the 
Merriam Company, and that by its use without explanation the pub- 
lic would understand that the dictionaries published by Ogilvie and 
offered for sale by him were the dictionaries of the Merriam Com- 
pany, which latter the public would desire to have. A decree was 
entered in conformity with these conclusions. Ogilvie v, G. & C. 
Merriam Co. (C. C.) 149 Fed. 858. An injunction was ordered, but 
in terms which, as the Court of Appeals for that circuit held, was not 
sufficiently specific to define the duty of the cross-defendant. The 
Merriam Company appealed from the Circuit Court's decree. The 
Circuit Court of Appeals confirmed the rulings of Judge Colt upon the 
law and facts, but, for the reason that the injunction ordered was 
thought not to be sufficiently specific, reversed the decree and re- 
manded the case for the entry of a decree such as the Court of Ap- 
peals tliought would better fit the circumstances of the case. G. & C. 
Merriam Co. v. Ogilvie, 159 Fed. 638, 16 L. R. A. (N. S.) 549. 
From the decree entered by the Circuit Court on receiving the man- 
date, the Merriam Company again appealed, insisting that the follow- 
ing words should be ordered by the injunction to be made unmistak- 
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ably to appear in the title-page of every volume of the class of dic- 
tionaries to which that litigation related, namely : 

**Tbls dictionary Is not published by the original publishers of Webster's 
Dictionary or by their successors." _ _. 

This 'amendment was sanctioned by the Circuit Court of Appeals, 
and the case was remanded for the entry of a final decree. 170 Fed. 
167, 95 C. C. A. 423. Thereupon the following decree (omitting 
formal and irrelevant parts) was entered in the Circuit Court : 

*'That a perpetual injunction issue in this suit, restraining the defendant, 
the G. & Cw Merriam Company, its officers, agents, attorneys, and servants, 
and all others claiming or holding through or under it, from publishing or 
issuing circulars, adyertlsements, or notices stating in form or effect, or in 
any manner claiming, that it, the defendant, or any other person, firm, or 
corporation claiming under or through it, has exclusive right to the use of 
the name *Webster* in the title of dictionaries. 

"That a perpetual injunction issue in this suit, restraining the cross^de- 
fendant, George W. Ogilvle, his agents, attorneys, servants, employes, and 
all persons claiming or holding through or under him, from using as the 
name or title of his said dictionaries described in the amended cross-bill 
herein, to which this litigation relates, the words 'Webster's Dictionary,' or 
'Webster's Imperial Dictionary,* or 'Webster's Universal Dictionary,' or any 
equivalent thereto, upon the title-page, or upon the back or cover of said 
dictionaries, or in any advertisement, circular, notice, or announcement re- 
ferring to said dictionaries, unless accompanied by the following statement, 
plainly printed upon the title-page, and in each said advertisement, circular, 
notice, or announcement, namely: This dictionary is not published by the 
original publishers of Webster's Dictionary, or by their successors' — and es- 
pecially from pul3llshlng or issuing In their present form the title-pages and 
backs of his said dictionaries and the circulars and advertisements in this 
suit adjudged misleading or deceptive, or in any other form of title-page, 
back, circular, or advertisement that is In any way calculated to deceive 
purchasers idto purchasing complainant's dictionary under the belief that it 
is a Webster's dictionary published by the G. & O. Merriam Company." 

A petition for a writ of certiorari to the Supreme Court of the 
United States was filed by the Merriam Company, but the petition 
was denied. The foregoing final decree of the Circuit Court is the 
one which Judge Tayler held conclusive of the present controversy. 

[1] In order to constitute an estoppel by a judgment or decree in 
a former suit, the following conditions must exist: The former suit 
must have been between the same parties (or their privies) as those 
in the subsequent suit in which the former judgment is interposed as 
a bar, and the subject-matter on which the former judgment rests 
must be the same, or, if not the same, it must have involved some 
point or question bearing upon the main issue and material to its de- 
cision, in which case the judgment is conclusive upon that question. 
We need only to cite the two leading English and American decisions : 
The Dutchess of Kingston's Case, 2 Smith's Lead. Cas. 424, and Pen- 
noyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. 

[2] Guided by this rule, we proceed to consider whether the former 
judgment is binding upon the parties to this suit, and, if so, to what 
extent and upon what questions it is binding. It is contended by coun- 
sel for the complainant that the parties are not the same, nor privies 
to those parties, because Saalfield was not a party to the former suit, 
and so not bound by the judgment, and, as estoppels must be mutual. 
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the complainant is not bound. Let us refer to the tacts. The suit in 
Massachusetts was commenced on August 9, 1904. The cross-bill was 
filed September 20th of the same year. The answer to the cross-bill 
was filed January 9, 1905. Replication to the answers to the bill and 
cross-bill were filed as early as February, 1905. Judge Colt's decision 
was filed January '9, 1907, and his decree, so far as it determined the 
rights of the parties, was affirmed by the Circuit Court of Appeals 
on January 30, 1908. In May, 1908, the defendant Saalfield "took 
over" the business of publishing the dictionaries from Ogilvie. The 
final decree was entered April 21, 1909. What was the precise nature 
of the contract between him and Ogilvie does not appear, and Saal- 
field refuses to disclose it. The court might well presume, if need 
be, that the contract was only of an agency and did not transfer a 
substantial right. But it is not material. The case was already pend- 
ing, and the whole controversy had been submitted for the judgment 
of the court. Though not a party, Saalfield was bound by the final 
decree of the court. If a third party may thus come into the acqui- 
sition of rights involved in pending litigation without being bound by 
the final judgment, and require a suit de novo in order to bind him, 
he might, pending that suit, alienate that right to another with the 
same result, and a final decree bearing fruit could never be reached. 

[8] The remaining question is one of more diflBculty. We think 
it clear that the decree of the Circuit Court in Massachusetts con- 
cluded the general equities of the jjarties. It determined that the 
Merriam Company had not an exclusive right to use the name "Web- 
ster" in the publication of their dictionaries; that the defendant, 
Ogilvie, in common with the public generally, had the right to use 
it in connection with its publications, but upon the condJlion that its 
use should be accompanied by an explanation that the publication was 
not that of the Merriam Company, which, the court determined, had 
previously acquired the right to use as designating its own publica- 
tioiis. But the difficulty comes in assenting to the claim that the judg- 
ment is conclusive in respect to the particular conduct of the parties 
required in that case for the future in order to perpetuate the enjoy- 
ment of the rights of the parties, for we more than doubt that that 
was of the essence of the court's decree. It is difficult to believe that 
the court meant to decide that the precise explanation that the de- 
fendant was required to make in using the name, and no other, should 
always be used. We are inclined to think tliat the language of the 
decree in this particular should be construed as meaning that the par- 
ticular explanation required would exonerate the defendant from lia- 
bility for using the name in association with his dictionaries. If this 
be so, it must follow that in the present case, which is founded upon 
other transactions and trespasses than those involved in the former 
case, the question whether the alleged conduct of the defendant is in 
violation of rights of the complainant is an open one, and must be 
determined upon its own facts, and not upon the assumption that they 
are to be judged of merely by comparison with the requirements of 
the decree in the Massachusetts case. — 

It is not to be implied from what we have said that we regard the 
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terms of the injunction ordered by the Circuit Court of Appeals for 
the First Circuit as an unreasonable or unjust limitation of the de- 
fendant's rights. On the contrary, we should be quite willing to adopt 
it, if the facts of this case should seem to call for it. The decisions 
of the Supreme Court in the cases of Singer Company v. June Com- 
pany, 163 U. S, 169, 16 Sup. Ct. 1002, 41 L. Ed. 118, and Herrihg 
Safe Co. V. Hall's Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 L. 
Ed. 616, amply justify the provisions of such an order. Moreover, 
the courts of this circuit have no authority to superintend the enforce- 
ment of the decree in the First circuit. That province belongs exclu- 
sively to the court which pronounced the decree. An independent 
suit was necessary to be instituted in this circuit, if the rights of the 
complainant required an injunction for protection against wrongful 
acts committed here. 

[4] On looking into the pleadings and evidence in the record be- 
fore us, we are convinced that at the time when the suit was com- 
menced the defendant in his advertisements, his publications, and 
sales of his dictionaries, was not observing his limitations. It seems 
to us that he studiously disregarded them. He . constantly made use 
of the name "Webster" to promote his trade, and in doing so did not 
unmistakably indicate that his publications were not the publications 
of the well-known Webster's dictionaries published by the complain- 
ant. His references to other dictionaries were obscure. They might 
start a supercritical purchaser upon inquiry; but the general public 
would be likely to assume that a dictionary offered them, having the 
title "Webster's Dictionary," was the dictionary published by the old 
and well-known publishers of Webster's dictionaries, and accept the 
book with that tacit understanding. The defendant's constant absten- 
tion from all reference to the complainant is indicative of a purpose 
not to direct the attention of buyers to the fact that his own publica- 
tions were not the publications they were looking for. 

The averment of his answer that his publications are in conformity 
with the decision of the court in Massachusetts is too general. It 
gives no date from and after which he so conformed, and it is proven 
that at the time when the bill was filed he was not doing so. More- 
over, the averment amounts to a mere conclusion of his own, and 
furnishes no data upon which the court can judge whether his opinion 
is correct or not. In response to an interrogatory attached to the 
bill, the defendant appends to his answer copies of his business adver- 
tisements and circulars to the trade, to which he refers as indicating 
his observance of the requirements of the Massachusetts injunction. 
But an inspection of them fails to sho.w any purpose to do this. On 
the contrary, they show, by what they contain and what they omit to 
state, a purpose to keep in obscurity what his duty was to make plain. 
Copies of pictures of the defendant's dictionaries are shown in some 
of these advertisements and circulars; but only the lettering on the 
back and the outside of the front covers is displayed, and in this the 
name "Webster" is prominent, but there is no hint to distinguish the 
book from the original Webster's or its successors. We can only con- 
jecture what appeared on the title-page. In short, we cannot doubt 
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that the defendant has, since the Massachusetts decree was pro- 
nounced, not merely neglected to make clear that his dictionaries were 
not in the line of the original publication of Webster's dictionaries 
and its successors, but has purpdsely attempted to mislead the public 
into the belief that his publications were legitimate successors in the 
line of the publications of the well-lcnown Merriam Company, with 
which the general public associated the name of "Webster." 

With respect to the matter of an accounting, the case is beset with 
the same difficulties that were present in the Massachusetts case, and 
were alluded to by Judge Putnam in the final opinion of that case, 
and for the present we shall make no order in that regard. This, how- 
ever, we will do without |>rejudice to a motion for rehearing in that 
behalf, if the complainant is advised to make such an application. 

The decree of the court below must be reversed, with costs, and a 
decree for the complainant should be entered, awarding an injunc- 
tion such as indicated by this opinion. For the sake of conformity, 
we will direct the form of the injunction to be entered to be that 
awarded at the final decree in the First circuit, copied in the fore- 
going opinion. 

KNAPPEN, Circuit Judge. I concur in the foregoing opinion of 
Judge SEVERENS upon the construction thereof that what is there 
said regarding the defendant's failure to conform to the limitations 
imposed upon him is confined to the situation existing at the time of 
the filing of the bill in the case before this court (which was Decem- 
ber 26, 1908), and which situation continued until after the final de- 
cree and injunction in the Massachusetts case (which were made and 
issued April 21, 1909), at some time after which date the defendant 
changed the title-pages and inscriptions of his new issues of diction- 
aries, as well as of his new advertising matter, for the apparent pur- 
pose of conforming to the injunction in the Massachusetts case. I 
think defendant's liability is to be tested by reference to the require- 
ments of that final decree and injunction. 
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WOODS V. BRUNSWICK-BAIiKB-COLLENDER CO.t 

(Circuit Court of Appeals, Ninth Circuit October 9, 19110 

No. 2,ooe. 

BANKBTTFTcnr (8 140*)— Pbopebtt Passing to Tbubteb— Fbopebtt Held Uw- 
DEB Conditional Sale Contract. 

Under Pierce's Code Wash. § 6547, which provides that a memorandum 
of all conditional sales of personal property "shall "be filed In the audi- 
tor's office of the county wherein • • ♦ the vendee resides,** a peti- 
tioner which made and installed caf6 fixtures in the place of business 
of a corporation in Seattle under a contract reserving title until full 
payment, ^which contract was filed in the auditor's office of that county 
on the day after its execution, was entitled to reclaim the property on 
the bankruptcy of the corporation, and proof that the purchase price 
had not been paid, although its petition did not expressly allege that the 
bankrupt resided in that county, where such fact was shown by the 
record. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the North- 
em Division of the Western District of Washington. » 

In the matter of the Luneta Company, bankrupt. On appeal from 
an order directing the surrender of property by B. T. Woods, Jr., as 
trustee, to the Brunswick-Balke-Collender Company. Affirmed, 

Leopold M. Stern 'and H. E. Porter, for appellant. 
R. S. Jones and James A. Snoddy, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. This case presents a contest between the 
seller of certain bar and cafe fixtures and furniture and the trustee in 
bankruptcy of the vendee. The appellee was the seller of the property, 
which, haying passed into the hands of the trustee of the estate of 
the bankrupt vendee, it asked by petition duly presented and filed for 
the return of the property to it on the alleged ground that the title 
thereto all the time remained in it, and that the possession of the prop- 
erty passed to the vendee under and by virtue of a valid conditional 
sale only, the terms of which had not been complied with. Issue upon 
the petition having been joined, the matter came on for hearing be- 
fore the referee in bankruptcy, where the case was submitted upon 
the evidence offered by the petitioner ; the trustee having announced 
that it had none to offer. The referee having thereupon granted the 
petition and directed the surrender of the property to the petitioner 
necessarily determined all the material facts in favor of the petitioner. 
Upon the petition of the trustee for a review of that order by the 
District Court, the evidence so given came up for the consideration of 
the court below, which held it amply sufficient to sustain the facts 
thus necessarily found by the referee. We are of the same opinion. 

•For oUi«r cmw sm lame topic ft S kttmbbb in Dim. A Am. Dlgi. 1907 to dAt«, ft R«p'r Indtses 
fBehearing denied November 1^ 2911. 
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The petition alleged that the petitioner on or about September 20, 
1910, as a result of negotiations made with one George A. Bundy and 
others for the use and benefit of the corporation hereinafter men- 
tioned, contracted to "furnish, manufacture, conditionally sell, and in- 
stall" certain specifically described personal property in the place of 
business to be thereafter occupied by the Luneta Company, a corpo- 
ration then in contemplation and process of organization, and later, 
and prior to December 20th of the same year, further covenanted with 
that company and the persons "organizing, managing, and controlling" 
the same to manufacture, conditionally sell, and install certain other 
specifically described articles in the place of business of the Luneta 
Company in the basement of the Grand Opera House, in the city of 
Seattle, King county. Wash.; that by the original and subsequent 
agreements of the parties mentioned the Luneta Company was to pay 
the petitioner the aggregate sum of $2,358 for the property, $250 of 
which were paid in cash and the balance to be paid in one payment 
on or before January 10, 1911; that,^ pursuant to the said agreement, 
the petitioner caused the various articles referred to to be manufac- 
tured and to be shipped to and installed in the aforesaid place of busi- 
ness of the said company, completing the delivery and installation 
thereof on the 20th day of December, 1910, and on that day, pursuant 
to the agreement, took from the company a conditional contract of 
sale, wherein and whereby all of the said property was described, 
the terms of the said sale specified, and wherein it was expressly 
agreed "that the said goods and chattels shall remain absolutely the 
property of the Brunswick-Balke-Collender Company until" the pur- 
chase price thereof should be fully paid; that within 10 days after 
December 20, 1910, the petitioner caused "a copy of such conditional 
sale contract to be filed for record in the oflSce of the county auditor 
of King county, Wash., the county in which said property is located; 
that the said vendee did not make the payment contracted for in said 
contract, nor any part thereof, but was thereafter adjudged a bank- 
rupt in this proceeding." 

The eflFect of the testimony given on behalf of the petitioner, which, 
as has been said, was the only evidence introduced before the referee, 
was that the agreements alleged were made, that the articles stipu- 
lated for were furnished, delivered, and installed in the aforesaid 
place of business of the Luneta Company, such delivery and installa- 
tion being completed on the 20th day of December, 1910, on which 
day the conditional contract of sale agreed upon was executed by the 
Luneta Company, and on the next day, to wit, December 21, 1910, 
was filed in the office of the auditor of King county. The evidence 
further shows that no part of the purchase money remaining due was 
paid or tendered either by the bankrupt or any one else. 

The provision of the statute of the state of Washington (Pierce's 
Code, § 6547) applicable to the case reads as follows : 

*'A11 conditional sales of personal property * * * sliaU be filed in the 
auditor's office of the county wherein, at the date of the vendee's taking pos- 
session of the property, the vendee resides." 
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The petition alleged that the contract in question was filed for rec- 
ord in the auditor's oflBce of that county. Its further allegation that 
the property was also "located" in that county is unimportant. The 
record of the bankruptcy proceedings, of all of which both the Dis- 
trict Court and the referee in bankruptcy, of course, had official no- 
tice, as well as the evidence, showed that the place of business of 
the bankrupt concern was in King county, which must be held to have 
been its residence. The contract of conditional sale was therefore 
filed for record in the required county. 

The appeal ifi our opinion is entirely without merit, and the judg- 
ment is accordingly afEbrmed. 



PIONEER MINING CO. et al. v. MITCHELC 

(Circuit Ck)urt of Appeals, Ninth Circuit October 2, lOllJ 

No. 1,965. 

1. MiNBS AND MiNEBALB (I 51*) — ^PLEADING— NaTUBE OV ACTIOTf. 

Under Catter's Ann. Code Civ. Proc. Alaska, f 1, which abolishes forma 
of action, a complaint alleging that defendants, by their lessees of an 
adjoining claim, entered upon plalntifTs mining claim and extracted gold 
therefrom, which they converted to their own use, defendants receiving 
a share of the same as royalty, states a cause of action in the nature of 
trover, which entitles plaintiff to recover as damages the value of such 
royalty. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. I 51.*] 

2. Mines and Minebals (8 71*) — Recovebt fob Conversion' on Minebals^ 

Joint Liabilitt. 

Where defendants, who were owners in common of a mining claim, 
which was leased, with notice that their lessees were taking gold from 
plaintiff's claim adjoining, received royalties therefrom, they were jointly 
liable to plaintiff therefor. 

[Ed. Note.— For other cases, see Mines and Minerals^ Gent Dig. SI 
198, 109; Dec Dig. | 71.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaslca. 

Action at law by Charles Mitchell against the Pioneer Mining Com- 
pany and A. H. Dunham. Judgment for plaintiff, and defendants 
bring error. AfiBrmed. 

This is an action to recover for certain gold extracted from a mine of which 
defendant in error, being plaintiff below, claims to be the owner. The com- 
plaint sets forth that plaintiff is, and was during the times mentioned there- 
in, the owner of a certain mining <daim, known as **Na 1 Flat Creek," par- 
ticularly describing the same ; that in June, 1909, defendants wrongfully, un- 
lawfully, and wlllfuUy entered upon the southerly portion of said claim, and 
thereafter, during the months of July and August, 1909, they and their agents 
and lessees wrongfully, knowingly and willfully, and against plalntlff*s con- 
sent, mined the said claim, and extracted gold from the gold-bearing gravel 
thereon, to the amount and value of $5,606.88, and appropriated and converted 
the same to their own use ; that defendants, with full knowledge of plalntiff*s 

•For othtr omm im Mint topio ft i uvummm ia Pm. * Am. Dlgi. 1M7 to a«to, * Rep'r InaoKOO 
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rights therein, continued to mine said premises, against plalntilTs will, and 
actually received as royalty from the mining operations of their agents and 
lessees gold in amount and value of $991.91; and that, by reason of the 
premises, plaintiff has suffered damages in the sum of $6,606.88. The prayer 
is for judgment in that amount. 

The answers of defendants (they answering separately) show that defend- 
ants are the owners of a mining claim known as the "Gold Belt Fraction," 
which adjoins and overlaps the No. 1 Flat Creek claim; that on August 10, 
1908, the then owners of the Gold Belt Fraction, namely, C. A. Banghart and 
A. H. Dunham, leased the same to O. A. Margraf and J. A. McFarlane for a 
term of two years, and thereafter, on the 14th day of June, 1909, the defend- 
ant Pioneer Mining Company purchased an undivided three-fourths interest 
in said claim from Banghart and one J. K. Sewell; that prior thereto the 
lessees assigned and transferred the lease, by mesne assignments, to C. H. 
Marsh, George Marsh, G. H. Marsh, and Harry Ashland ; that such assignees, 
about the time stated in the complaint, entered upon and mined the Gold 
Belt Fraction, and in doing so, in good faith and b^ieving that they had a 
right so to do, but without the knowledge. Instance, or authority of the de- 
fendants, entered upon and mined in part the overlap ; that the Pioneer Min- 
ing Company received from said lessees as royalties $619.95, and Dunham 
$206.65; that as to what proportion of the gold dust mined by said lessees 
came from the claim of plaintiff defendants do not know, and therefore deny 
tliat they received any royalties or gold dust from said claim, and deny that 
plaintiff is damaged in any sum whatever. 

The cause came on for trial before a jury, and verdict and judgment were 
for plaintiff in the sum of $826.60. The writ of error is from such judgment 

Metson, Drew & Mackenzie, E. H. Ryan, Ira D, Orton, and G. J. 
Lomen, for plaintiffs in error, 
James W. Bell, for defendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Evidence was adduced tending to show that plaintiff had acquired title 
to claim No. 1 Flat Creek ; that Gold Belt Fraction overlapped it, 
but that the former was first duly located ; that the Marshes and Ash- 
land mined upon the overlap, and extracted gold therefrom, the royal- 
ties on which amounted to the sum of $991.98, all of which was paid 
over to Dunham ; that plaintiff notified the lessees that they were min- 
ing on his claim, also notified the defendants to the same purpose, 
thus showing knowledge on defendants' part that their lessees were 
working plaintiff's ground; that one clean-up of gold was mined, 
probably, before the Pioneer Mining Company purchased its interest, 
and before plaintiff notified the lessees that they were trespassing upon 
plaintiff's claim, but that the remaining clean-ups were all mined sub- 
sequent to notice to the defendants of such trespass. The jury evi- 
dently omitted the royalty on the first clean-up, amounting to $171.07, 
from their estimate, and gave a verdict for the remainder. It appears 
that Dunham paid over to the Pioneer Mining Company its fuH pro- 
portion of these royalties, reserving his own share. 

It further appeared from plaintiff's admission that, at the time the 
gold was extracted by defendants' lessees, the plaintiff's claim was also 
under lease to another party from plaintiff.. When, however, defend- 
ants' counsel offered the lease in evidence, it was not admitted, and an 
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exception was allowed. At the close of plaintiffs case, defendants, 
moved for a nonsuit, and at the close of the entire evidence for an in- 
structed verdict, both of which motions were denied. The principal 
assignments of error are based upon the court's ruling in refusing to 
admit the lease in evidence and in denying the motions for nonsuit 
and instructed verdict. 

[1] The strong contention of counsel for plaintiflfs i^i error is that 
the action is one of trespass quare clausum fregit, and, being such, 
the plaintiflf must show actual or constructive possession, without 
which he cannot recover. If the action be technically such as is sug- 
gested, then it may well be conceded that counsel's conclusion should 
follow. Counsel for defendant in error contends, however, that the 
action is in the nature of a trespass de bonis asportatis, or trover, and 
is appropriate to recover the royalties that defendants received from 
the mine. 

Under the Alaska statute, all forms of action are abolished. Section 
1, c. 1, tit. 2, Civil Code of Procedure of Alaska, 1 Fed. St. Ann. 55. 
Under this procedure, it is simply necessary to state the facts out of 
which the cause of action arises. "And when," says the Supreme 
Court of Kansas, "the plaintiif has stated the facts of his case he will 
be entitled to recover thereon just what such facts will authorize," 
McGonigle v. Atchison, 33 Kan. 726, 736, 7 Pac. 550, 553. Continu- 
ing, the court further says : 

*'We now look to the substance of things, and not merely to forms and 
fictions. If the facts stated by the plaintiff would authorize a recovery under 
any of the old forms of action, he will still be entitled to recover, provided he 
proves the facts. If the facts stated would authorize one or two or more 
kinds of relief, he may then elect as to which kind of relief he wni obtain ; 
and the prayer of his petition wiU generally indicate his election.*' 

That was a case where a party had dug sand upon the plaintiflF's 
land in Missouri and carried it away into Kansas, and the question 
arose whether damages could be recovered in Kansas for the trespass 
and appropriation of the sand. It turned upon the point whether the 
action was local or transitory. If it was trespass quare clausum fregit,. 
it was local, and could not be prosecuted in Kansas. If de bonis as- 
portatis, or trover, it was transitory, and could be so prosecuted. The 
court determined the matter from the allegations of fact contained in 
the plaintiff's complaint. While it was thought the complaint stated 
facts sufficient to constitute a cause quare clausum fregit, it also stated 
facts entitling to recovery upon the other cause, of de bonis asportatis, 
or trover. 

So in the present case we think the statement of facts quite sufficient 
to entitle the plaintiff to recover as for gold taken from the mine of 
plaintiff and converted to the use of defendants. The complaint al- 
leges that defendants entered upon the mine and extracted the gold, 
and appropriated and converted the same to their own use, and prays 
damages. And why should not the plaintiff be entitled to recover? 
The defendants admit receiving the royalties, but are without knowl- 
edge as to whether the gold came from the Gold Belt Fraction or No. 
1 Flat Creek. The royalties are such, presumably, as plaintiff would 
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have received from his own lessee, had the lessees of defendants not 
mined the ground first, and in justice and equity the royalties belong 
to plaintiff, and not to the defendants. Under this construction of 
the complaint, the lease offered in evidence, and rejected, was not 
material to the issues. So, also, was there no error in denying the 
nonsuit and the motion for an instructed verdict. 

[2] Another contention is that defendants, in any event, are not 
jointly liable. The testimony tends to show that defendants persisted 
in requiring the Marshes and Ashland to continue their mining opera- 
tions, notwithstanding they were abundantly notified that the lessees 
were mining on the plaintiff's ground, and there is no doubt that the 
defendants jointly received and appropriated the royalties. The pro- 
portion of the division of such royalties between t|;iem does not alter 
the relation. So it follows that they incurred a joint liability. 

The judgment of the District Court should be afl&rmed, and it is so 
ordered. 



HOWARD v. SHTNN et aL (DRAKE et al., Interveners). 

(arcnit Court of Appeals, Ninth Circuit October 9, 1911. On Petition for 
Rehearing, October 27, 1911.) 

No. 1,915. 

Corporations (J 482*) — Mortgages — Foreclosure — Representation of 
Bondholders by Trustee. 

Where the same ti-ustee was named for different sets of bondholders 
of a corporation, and in a foreclosure suit consented to a decree which 
gave the junior bondholders priority of lien over the senior, it cannot 
be considered as representing the latter in such suit, and, if not other- 
wise represented, they are entitled to come in and be heard on such 
question of priority, even after decree ; but an order, subsequently made, 
which permits them to raise the question on distribution of the proceeds 
of the sale of the property, is such a modification of the original decree 
as fully protects their rights. 

[Ed. Note. — ^For other cases, see Corporations, Dec Dig. { 482.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

. Suit in equity by Frank R. Shinn and others against the Deschutes 
Irrigation & Power Company, Frederick S. Stanley, Roscoe Howard, 
and the Merchants' Savings & Trust Company, formerly the Mer- 
chants' Investment & Trust Company, in which Alexander M. Drake, 
the Pilot Butte Development Company, and R. S. Howard, Jr., receiver 
of the Title Guarantee & Trust Company, intervened. Decree for com- 
plainants, and Intervener Howard appeals. Affirmed. 

William C. Bristol, for appellant. 

Louis G. Addison, Jesse Steams, John H. Hall, Carey & Kerr, 
Charles H. Carey, and James B. Kerr, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

«For oUier cases see same topic & 9 numbbb in Dec. ft Am. Digs. 1907 to date, ft Rep*r In<ez«i 
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ROSS, Circuit Judge. We have given to the elaborate briefs of 
counsel in this cause careful consideration. Our views in respect to 
the case may be stated in a few words r The suit was brought for 
the foreclosure of a mortgage given to secure certain bonds — the ap- 
pellee Merchants' Savings & Trust Company, formerly Merchants' In- 
vestment & Trust Company, a corporation of the state of Oregon, 
being therein named as trustee — and to procure the appointment of a 
receiver of the mortgaged property pendente lite. The mortgage ex- 
ecuted to secure those bonds contained, among other things, this clause : 

"Provided, further, that this deed shall not operate or be held to prohibit 
the party of the first part from selling or conveying, or otherwise disposing 
of, for the use and benefit and malnteuaiice of the property of said company, 
or for the liquidation of said bonds, or any part thereof, and free from the 
IncumbranceR of this trust, any real or personal property now owned or 
hereafter to be acquired by this company.*' 

Certain persons advanced money to the mortgagor under and by 
virtue of the latter clause of the mortgage, for which what are called 
in the record "collateral bonds" were issued to them ; and, those per- 
sons being made parties to the suit by an amended bill filed in the 
cause, they set up their claims as preferred liens to that of the first 
mortgage bondholders, $25,000 in face value of which the appellant 
Howard held and still holds as receiver of the Title Guarantee & Trust 
Company. 

In the matter of the collateral bonds the appellee Merchants' Sav- 
ings & Trust Company was also named as trustee, and that company 
undertook to act as trustee in respect to both classes of the bonds. 
The record shows that a decree of foreclosure was entered in the cause 
on the 8th day of September, 1910, by consent of all of the then par- 
ties to the suit; the appellant. Receiver Howard, not being a party 
thereto, unless he can be held to have been represented by the appellee 
Merchants' Savings & Trust Company. That trustee not only con- 
sented to the entry of the decree of September 8th, which, among other 
things, established the priority of the lien of the collateral bonds over 
the first mortgage bonds, but by its pleadings filed in the cause ex- 
pressly admitted and set up such priority. The antagonistic positions 
thus assumed by that trustee, therefore, precludes it, upon the most 
obvious principles of equity, from being considered as the representa- 
tive of the appellant in the cause. And it is equally plain that the 
^appellant, being the holder of some of the first mortgage bonds, was 
*and is entitled to be heard upon the question of the priority of the re- 
spective liens. It was upon that question that he sought to be heard 
by means of proceedings subsequently taken by him in the cause,, which 
culminated in the entry on the 3d day of October, 1910, of a decree 
which, among other things, provided as follows : 

"That the said R. S. Howard, receiver, and A. M. Drake, as bondholders, 
are hereby decreed and granted the right to intervene and be heard on the 
question of the distribution of the proceeds of the sale of the mortgaged 
property to be sold under said decree [of September 8, 1910], for the purpose 
of having determined the priority of the first mortgage and the collateral 
trust mortgage to the right of lien upon the property held by the trustee to 
secure the collateral trust mortgage." 
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This was in effect a* modification of the decree of September 8, 1910, 
and secures to the appellant the right to be heard upon the question 
of priority of the lien securing the bonds held by him. Nothing more 
being needed to secure his alleged rights in the premises, the decree 
of October 3, 1910, from which his appeal is taken, is affirmed. 

On Petition for Rehearing. 

The right accorded the appellant by the decree of October 3, 1910, 
from which the appeal is taken, to intervene and be heard on the 
question of the distribution of the proceeds of the sale of the mort- 
gaged property, seems, upon further examination, to be limited there- 
by to the question of priority as between the first and collateral trust 
bondholders only ; whereas, for the reasons stated in our opinion filed 
in the cause, the appellant, not having been either a party to the auit 
or represented therein, is entitled to be heard upon the question of the 
priority of the first mortgage lien over any and all other liens. The 
judgment of affirmance of the decree of October 3, 1910, directed by 
the opinion of this court filed herein, is therefore so modified as to di- 
rect that the above-mentioned limitation contained in the decree ap- 
pealed from, to wit, that of October 3, 1910, be stricken out, and the 
said decree be so modified as to afford the appellant, on his interven- 
tion therein provided for, the right to be heard on the question of the 
priority of the lien of the first mortgage over any and all other liens; 
and, as so modified, the decree appealed from will stand affirmed. 

The petition for rehearing is denied. 
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GOODRICH TRANSIT CO. ▼. INTERSTATE COMMERCE COMMISSION 
(UNITED STATES, Intervener). 

WHITfi STAR LINE v. UNITED STATES (INTERSTATE COMMERCE 
COMMISSION, Intervener). 

(Commerce CJourt October 5, 1911.) 

Nos. 21-24. 

!• Statutes (§ 217*) — Construction— Extbinsic Aids— History of Passag* 
OF Act. 

It is proper for courts to review the proceedings connected with the 
passage of a law through the legislative houses, as bearing on the cor- 
rect interpretation of the text used. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. § 293 ; Dec. Dig. 
§ 217.* 

History and passage of statutes and contemporaneous circumstances 
sfs aids to construction, see note to Morle v. Bidwell, 65 C. C. A. 635.] 

2. Commerce (§ 85*) — Jurisdiction of Interstate Commerce Commission— 

Oarrers bt Water. 

It was not the purpose of Interstate Commerce Act Feb. 4, 1887, 
c 104, 24 Stat 379 (U. S. Comp. St 1901, p. 3154), either as originally 
passed or as since amended, to subject independent carriers by water 
to its provisions, and it does not vest the Interstate Commerce Com- 
mission with any control over the business of such carriers, except such 
interstate traille as Is carried on under a joint arrangement with rail 
. carriers. 

[Ed. Note.— For other cases, see Commerce, Dec. Dig. { 85. ♦] 

3. Commerce (§ 85**) — Jurisdiction of. Interstate Commerce Commission— 

Rloulation of Carriers bt Water— Reports and Forms of Account- 
ing — "Common Arrangement." 

A steamship company, which joins with a railroad carrier in mak- 
ing, filing, and publishing joint through rates for interstate traffic, is as 
to such traffic used under a ''common arrangement'* with the railroad com- 
pany, within the meaning of Interstate Commerce Act Feb. 4, 1887, c. 104, 
§ 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), as amended by Act June 
29, 1906, c. 3591, S 1, 34 Stat 584 (U. S. Comp. St. Supp. 1909, p. 1150), and 
subject to r^anilation and control by the Interstate Commerce Commis- 
sion ; but such power to regulate and control does not extend to the other 
port-to-port business of the company, whether interstate or intrastate. 
Under section 20 of the act as so amended, and as further amended by 
Act June 18, 19 LO, c 809, § 14, 36 Stat. 555, the Commission has power 
to require reports from such company, and to prescribe a system of 
bookkeeping and accounting with respeict to such joint traffic and di- 
rectly relating thereto, but it has no power to extend such requirements 
to Include other matters or business of the company having no direct re- 
lation to such joint traffic. 

[Ed. Note. — For other cases, sec Commerce, Dec. Dig. S 85.*] 

Two petitions by the Goodrich Transit Company against the Inter- 
state Commerce Commission, the United States intervening, and two 
petitions by the White Star Line against the United States, the Inter- 
state Commerce Commission intervening; the relief sought being in- 
junctions to restrain enforcement of orders made by the Interstate 
Commerce Commission. On demurrers to petitions and motions to 
dismiss. Demurrers and motions overruled, and injunctions granted. 

•For other cases see same topic ft { number In Dec. ft Am. Digs. 1907 to date, ft Rep'r Indexea 
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Ralph M. Shaw, for petitioners. 

J. A. Fowler, Asst. Atty. Gen., and Charles W. Needham, for re- 
spondents. 

Before KNAPP, Presiding Judge, and ARCHBALD, GARLAND, 
HUNT, and MACK, Associate Judges. 

No. 21. 

HUNT, Judge. The Goodrich Transit Company, a corporation or- 
ganized under the laws of Maine, §led this bill in equity on December 
29, 1910, in the ^ Circuit Court of the United States for the Northern 
District of Illinois, Eastern Division, to obtain an injunction against 
the enforcement of certain orders of the Interstate Commerce Com- 
mission. For the sake of brevity, we will hereafter refer to the Good- 
rich Transit Company as the Transit Company and to the Interstate 
Commerce Commission as the Commission. 

It appears from the bill that the Transit Company has its princi- 
pal operating office in Chicago, 111., and since its organization in 1906 
has been engaged in the transportation gf passengers and freight on 
Lake Michigan, Lake Huron, and the rivers tributary thereto. It 
owns and operates steamers and dock properties in Illinois, Wiscon- 
sin, and Michigan; several of such dock properties being near the 
mouths of rivers. The docks are used as landing places, where freight 
and passengers are discharged and taken off. The steamers carry pas- 
sengers and freight originating at ports of the states of Michigan, 
Wisconsin, and Illinois, and destined to ports in each of the said states. 
This transportation is entirely by water, and unconnected with any 
land transportation whatever, and is spoken of as *'port-to-port inter- 
state business." The Transit Company's steamers also carry passen- 
gers and freight originating at and destined to ports in the same state, 
and not passing out of said state en route, and this business is spoken 
of as **port-to-port intrastate business." 

The bill alleges that the Transit Company had voluntarily agreed 
with some of the interstate railroad carriers of the United States to 
establish certain through routes over which passengers and freight 
were being carried under joint tariffs, and that for the purpose of es- 
tablishing such through routes it had voluntarily filed with the Com- 
mission its joint tariffs or its concurrence in tariffs filed by such rail- 
road carriers, and that the Transit Company's steamers carry for hire 
passengers and freight under said joint tariffs over the water portion 
of said through routes. It is alleged with some detail that the princi- 
pal part of the business of the Transit Company is derived from its 
port-to-port and intrastate business, and that competition is active 
and open to any who may desire to engage in such business, which 
includes the privilege of the use of docking and terminal facilities. 
The bill alleges that on June 11, 1910, the Commission entered the 
following order : 

"It is ordered, that Special Report Series Circular No. 10, prepared under 
the direction of this Commission by Henry C. Adams, in charge of statistics 
and accounts, be, and the same is hereby, approved; that a copy of the 
said Special Report Series Circular No. 10 be sent to each and every car* 



Digitized by 



Google' 



GOODBIGH TRANSIT GO. V. IKTERSTATB O. OOMMI88ION 945 

rter by water within the jarlsdlctlon of this Ck>mmi88lon ; that each and 
every of the said carriers by water be required to make full and true an- 
swers to the several Inquiries contained In the said Special Report Series Glr- 
enlar No. 10, and to verify Its said answers by the oath of the president or 
other principal officer of such company; and that the said oath be in the 
form provided In the said Special Report Series Circular No. 10.** 

, Attached to the petitioner's bill is a copy of the Special Report Se- 
ries Circular No. 10, referred to in the order of the Commission, dated 
June 11, 1910, to which said special report we 'shall have occasion 
hereafter to refer. 

Service of the order is alleged to have been made, and notification 
was given that, unless answers to the questions propotmded in the 
special report were made before December 31, 1910, the Transit Com- 
pany would be liable to the penalties prescribed in section 20 of the 
act to regulate ccmimerce, as amended by the act approved June 18, 
1910. 

The petitioner avers that the interrogatories contained in the spe- 
cial report just referred to made no distinction between the business 
transacted by the Transit Company, which was solely intrastate busi- 
ness, and that transacted which was wholly port-to-poit business, and 
that which was the result of joint rail and water routes, to which the 
Transit Compaxry became a volimtary party ; and it is alleged that, in- 
asmuch as the Transit Company had voluntarily become a party to the 
joint rail and water routes referred to, the Commission insisted that 
it had jurisdiction over all the business of the Transit Company, with- 
out regard to its nature or the places between which it was transacted. 
The bill sets up that since the creation of the Commission, in 1887, 
never, prior to the entry of the order above referred to, had the Com- 
mission required any reports from water carriers generally, or any re- 
port of any kind from this particular petitioner. 

^ It is further alleged that the Commission, on January 7, 1909, con- 
strued the act to regulate commerce as subjecting carriers of interstate 
commerce by water to the provisions of the act only in respect to 
traffic transported under a common control, management, or arrange- 
ment with a rail carrier. 

It is set forth that the inquiries made by the Commission were not 
for the purpose of exacting evidence under any complaint filed for 
violation of the act to regulate commerce, or for the purpose of mak- 
ing investigations that might have been made the object of a com- 
plaint, that a large number of the questions propounded in the special 
report called for pertained solely to the internal affairs of the com- 
pany, and that it is impossible to answer them without reporting to 
the Commission details in connection with the internal management 
of the business of the Transit Company; and it is pleaded that the 
Commission has no constitutional authority to regulate or to inquire 
into the internal affairs of the Transit Company, and is without 
power to regulate commerce which is wholly intrastate or to make 
incjuiries respecting commerce which is wholly intrastate. 

The order of the Commission is alleged to be void because of lack 
of power in the Commission, and because to enforce the order would 
be a violation of the fourth amendment to the Constitution of the 
190F.— eo 
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United States, prohibiting unreasonable searches or seizures, and be- 
cause the information sought by the inquiries is a property right, and 
because to enforce the order of the Commission would be to take the 
property of the Transit Company without compensation and without 
due process of law. 

The relief prayed for is an interlocutory order suspending the order 
of the Commission and restraining that body from taking any steps 
to enforce the order, and that upon final hearing the order of the 
Commission should be annulled. There is a further prayer to the ef- 
fect that if, however, it should be foimd that the Commission had 
authority to require an answer to any of the questions contained in 
the Report No. 10, referred to, upon final hearing the court would en- 
ter an order specifically designating such questions in said report as 
the Commission could lawfully require to be answered, and that the 
Commission be restrained from attempting to enforce answers to any 
questions not included in the designation made by the court. 

The Commission interposed a demurrer, based upon the ground 
that the bill failed to state any equity. The Circuit Court for the 
Northern District of Illinois, Eastern Division, upon December 31, 
1910, stayed the order of the Commission until the further order of 
the court. 

After the opening of the United States Commerce Court, and pur- 
suant to section 6 of the iact to create the said court (Act June 18, 
1910, c. 309, 36 Stat. 544), the case was transferred, and is now here 
to be proceeded with as may be proper. 

By leave had the United States has intervened and filed an answer, 
admitting the allegations of fact contained in the bill, but setting forth 
that the requirements made by the orders of the Commission do not 
make distinction between the books which petitioner might keep and 
its method of accounting for its income and expenses in connection 
with its interstate business and its port-to-port business, as separate 
from its business as a result of its joint rail and water routes, because 
(1) while the income from each of the different kinds of business 
stated in the bill can be ascertained with reasonable accuracy, yet it is 
impossible to determine with any substantial degree of accuracy the 
expenses incurred in either of them, as separate and distinct from 
those incurred in the others, and (2) because it is essential that the 
Commission be informed as to the total income derived by the Transit 
Company, in order that the Commission may determine what are 
reasonable and just rates to be charged by petitioner in its joint rail 
and water business, and to determine whether it complies with the 
provisions of the law regulating interstate commerce. 

The United States also sets up that the system of bookkeeping de- 
vised by the Commission is the result of long experience, and well 
adapted to the preservation of data for the information of the Com- 
mission, and that in the absence of a method prescribed by the Com- 
mission a carrier might manipulate its books and reports in a way 
to conceal rather than to reveal the true state of its business, and that 
it is of vital importance to the Commission to have tAe information 
called for in the order, in order that it may perfonn its duties as pro- 
vided by the terms of the act to regulate commerce. 
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No. 22. 

This suit was also brought in the Circuit Court of the United 
States for the Northern District of Illinois, Eastern Division. 

The Goodrich Transit Compyany, the same corporation referred to 
in case No. 21, after alleging subst^tially the same matters with 
respect to its incorporation and business as it had set forth in the 
averments in the the bill filed in case No. 21, alleges that on May 31, 
1910, the Interstate Commerce Commission, acting under the author- 
ity claimed under section 20 of the act to regulate commerce, ap- 
proved June 16, 1906, entered two certain orders relating to the sub- 
ject of a uniform system of accounts to be prescribed for and kept 
by carriers by water. One of the orders prescribed that the classifica- 
tion of operating revenue of such carriers and the text pertaining 
thereto, prepared under the direction of the Commission, should gov- 
ern in the keeping and recording of operating revenue accounts, and 
that the rules contained in what was known as the first issue of the 
classification of operating revenues of carriers by water should apply 
to the keeping and recording of such operating accounts, and that it 
should be unlawful for any such water carrier, or for any person di- 
rectly in charge of the accounts of such carrier, to keep any account 
or record or memorandum of any operating revenue items, except 
in the manner and form as set forth and prescribed, and except as 
authorized by the Commission. 

It was further ordered that any such carrier might subdivide any 
primary account in the first issue as might be required for the pur- 
poses of such carrier, or might make any assignment of the amount 
credited to any such primary account of operating divisions to its 
individual lines or estates, provided that a list of such subprimary 
accounts set up or such assignments made by any such carrier should 
be first filed in the office of the Commission. The order also pro- 
vided that the carrier, in addition to the operating revenue accounts 
prescribed by the Commission, might keep any temporary or experi- 
mental accounts, the purpose of which should be to develop the ef- 
ficiency of operation, but that such temporary or experimental ac- 
counts should not impair the integrity of any general or primary ac- 
count prescribed by the order of the Commission. January 1, 1911,. 
was the date upon which the order was to become effective. 

The other order made was with respect to the classification of op- 
erating expenses of carriers by water. Classification was to be made 
pursuant to rules prescribed by the Commission and embodied in -a. 
printed form known as the first issue. It was ordered that the classi- 
fication of operating expenses as prescribed should govern in keeping 
and recording operating expense accounts, and that the rules pre- 
scribed should be those according to which the operating expenses 
are defined; and the carriers were required to conform to the rules,, 
and it was made unlawful for carriers to keep any accounts or rec- 
ords or memoranda of any operating expense item, except as set forth 
and prescribed in the manner and form laid down in the pamphlet 
called the "first issue." The carriers were authorized to subdivide 
^ny primary accounts as might be required for the purposes of such 
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carrier, or might make certain assignments of the amount charged 
to such primary account, provided that a list of such subprimary ac- 
counts or assignments should be first filed with the Commission. Au- 
thority was also given to the carrier to keep any temporary or ex- 
perimental accounts, the purpose of which was to develop the effi- 
ciency of operation; but such temporary or experimental accounts 
were not to impair the integrity of any general or primary accounts 
as prescribed by the Commission, and such temporary or experimental 
accounts were required to be open for inspection by the Commission. 
The date upon which this order was to be effective was January 1, 
1911. 

The petitioner alleges that two pamphlets, one entitled "The Clas- 
sification of Operating Revenues of Carriers, by Water as Prescribed 
by the Interstate Commerce Commission," etc., and the other of 
which was entitled "The Classification of Operating Expenses of Car- 
riers by Water, as Prescribed by the Interstate Commerce Commis- 
sion," etc., were served upon it, and it is alleged that the bookkeep-^ 
ing methods prescribed by the order of the Commission diifer widely 
from those used by petitioner, and that, in order to comply with 
the requirements of the Commission, petitioner will have to open a 
completely new set of books and change its methods of accounting, 
all of which would entail annoyance and expense. 

It is averred that the Commission has notified the petitioner that, 
beginning with January 1, 1911, a new set of books must be opened, 
which must conform to the methods prescribed with respect to all 
of Its business, including its intrastate business, its port-to-port in- 
terstate business, and its business as a part of joint routes with rail 
carriers, and that, in the event of a failure to conform its books and 
methods of accounting to the requirements prescribed, it will be sub- 
ject to the penalties prescribed in section 20 of the act to regulate 
commerce. 

Petitioner avers that the requirements make no distinction between 
the books which petitioner may keep and its method of accounting 
for its income and expenses in connection with its intrastate business, 
its port-to-port business, and the business which is transacted by pe- 
titioner as the result of the joint rail and water routes to which the 
petitioner has become voluntarily a party. It is averred that the act 
to regulate commerce, as amended in June, 1906, conferred upon the 
Commission the same authority that it now claims to exercise with 
respect to the books and accounts of water carriers generally, and 
that, though petitioner and other water carriers have voluntarily 
agreed with some interstate carriers by railroad to establish a limited 
number of through routes over which passengers or property have 
been transported by a continuous carriage, and have filed tariffs there- 
for with the Interstate Commerce Commission, yet the Commission 
never before has claimed that petitioner or other water carriers sub- 
jected themselves to all of the provisions of the act to regulate com- 
merce or the provisions of section 20 thereof. 

It is alleged that under the Constitution of the United States no 
power was conferred upon Congress to regulate in any method what- 
soever the internal affairs of any corporation organized under the laws 
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of a state, and that no power was conferred upon Congress to dele- 
gate to the Commission the right to regulate in any method whatso- 
ever the internal affairs of any corporation organized under the laws 
of a state, and that no power was conferred upon Congress to reg- 
ulate any commerce which is wholly intrastate, and that Congress did 
not confer upon the Commission the right to regulate all or any part 
of the business of petitioner which was solely port-to-port business, 
either interstate or intrastate, and that the Commission is without 
power to prescribe the bookkeeping methods of petitioner with re- 
spect either to its intrastate business or its port-to-port business. 

Petitioner, while denying that either the Congress or the Commis- 
sion has any authority over the bookkeeping methods of petitioner 
with respect either to its income or its disbursements, avers that such 
jurisdiction, if any, as the Commission has over the bookkeeping 
methods of petitioner is limited solely to bookkeeping methods with 
respect to the income and disbursements of petitioner in connection 
with its joint rail and water business, and that the methods prescribed 
by the Commission are not reasonably adapted to the purpose of fur- 
nishing to the Commission arty information with respect to the rev- 
enue or disbursements of petitioner relating to its joint rail and wa- 
ter business. 

It is also alleged that the methods prescribed would not enable the 
Commission to pass upon the justness or fairness of any existing or 
proposed rate, classification, or practice of petitioner in connection 
with its joint rail and water business, or in connection with the ex- 
istence or establishment of any through route, joint classification, or 
division of receipts upon such joint rail and water business. 

It is further averred that it is possible to establish a method of 
bookkeeping by means of which the income and disbursements from 
the joint rail and water business of petitioner would be segregated, 
and that by the methods prescribed in the orders provision is not made 
for the segregation of the joint rail and water business from the 
petitioner's port-to-port business or intrastate business. 

It is also averred that the right of the petitioner to keep its books 
in a way which shall seem to it appropriate is a property right, and 
that the deprivation of such right is a violation of the fifth amend- 
ment to the Constitution of the United States. 

It is alleged that the orders as made are not regulations of inter- 
state commerce, and that if section 20 of the act to regulate commerce 
is construed as it has been by the Commission it will be the taking 
of petitioner's property without compensation and without due process 
of law. 

The prayer is that a temporary order may be entered, suspending 
the orders of the Commission, and restraining the Commission from 
taking any steps to enforce the orders, and that upon final hearing 
decree may be entered annulling and suspending the said orders and 
enjoining the Commission from taking any steps toward the enforce- 
ment of said orders. A further prayer is that if, in the judgment of 
the court, the orders of the Commission are lawful in any respect, 
the court shall say what requirements petitioner shall be obliged to 
live up to, and that injunction be issued restraining the Commission 
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from enforcing the order with respect to any matters not lawfully 
included within the order of the court. 

The Commission demurred to the petition, the demurrer being based 
upon the ground that the bill failed to state any equity and that the 
allegations did not show that the legislative department of the gov- 
ernment was without authority to grant the power exercised by the 
Commission in making the orders of May 31, 1910, and that the pe- 
tition does not show that there is any violation of any constitutional 
or other right of the petitioner. 

The United States filed an answer, admitting every allegation of 
fact contained in the petition, except as^ follows : It admits that, while 
no distinction has been made between petitioner's income and ex- 
penses in connection with its interstate business and intrastate busi- 
ness, such distinction was not made because while the income from 
the diflferent kinds of business stated in the petition can with reason- 
able accuracy be ascertained, yet it is impossible to determine with 
any substantial degree of accuracy the expenses incurred in either of 
said kinds of business as separate and distinct from the others, and 
because it is essential that the Commission know the total income de- 
rived by petitioner from all it investments and sources, in order that 
the Commission may determine what are reasonable and just rates 
to be charged by petitioner in its joint rail and water business, and 
to determine whether it is complying with the provisions regulating 
interstate commerce. The answer, while expressly admitting allega- 
tions of fact contained in the petition, does not admit, but denies, in- 
ferences of fact from particular facts alleged and conclusions of law 
insisted upon in the petition. 

The Circuit Court of the Northern District of Illinois stayed the 
order of the Commission, and the case, like No. 21, was thereafter 
transferred to this court. 

No. 23 and No. 24. 

These are petitions filed originally in this court by the White Star 
Line against the United States, wherein petitioner attacks the validity 
of the same orders specified in the two preceding cases, and seeks to 
restrain their enforcement. The allegations of the petitions are very 
similar to those already set forth in the petitions of the Goodrich 
Transit Company. It is averred herein, however, that the White Star 
Line, in addition to its transportation business, owns two amusement 
parks, both situated within the state of Michigan; that in connection 
with the said parks it owns, operates, and derives revenue from lunch 
stands, merry-go-rounds, bowling alleys, bathhouses, souvenir stands, 
photograph stands, boat liveries, and launch ferries, and that admis- 
sion fees are collected from people who enter said amusement parks. 
The petitioner alleges that the Commission had no power to regulate 
the books or to demand the reports which were kept with respect to 
the conduct of its amusement parks, the business of keeping said parks 
being separate and distinct from the transportation business of the pe- 
titioner. 

It appears that the White Star Line owns and operates steamers 
which run from Toledo, Ohio, through Lake Erie, Detroit river, Lake 
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St. Clair, and St. Clair river to Port Huron, in Michigan. The steam- 
ers stop to load and unload passengers and freight at many points in 
the state of Michigan and in the Dominion of Canada, between To- 
ledo ind Port Huron. The transportation is entirely by >vater and 
unconnected with any land transportation whatever; but it is alleged 
that the petitioner has voluntarily agreed with some of the interstate 
railroad carriers of the United States to establish certain through 
routes over which passengers and freight are carried under joint tar- 
iffs, and that for the purpose of establishing such through routes it 
has voluntarily filed with the Commission its joint tariffs or its con- 
currence in tariffs filed by said railroad carriers, and that the steam- 
ers of the petitioner carry for hire passengers and freight under said 
joint tariffs over the water portion of said through routes. 

The orders of the Commission, as in the cases Nos. 21 and 22, re- 
late to the making of reports to the Commission, and to the keeping 
of uniform acc6unts, as required by the rules laid down by the Com- 
mission, and to which reference has already been made in the state- 
ment of the two preceding cases. 

The petitioner in these cases, as in the preceding ones, avers that 
the Commission caused to be served upon it two pamphlets, one en- 
titled "The Classification of Operating Revenues by Carriers by Wa- 
ter" and the other entitled "The Classification of Operating Expenses 
of Carriers by Water." It is alleged that the bookkeeping methods 
prescribed by the Commission differ from those used by the peti- 
tioner, and that in order to comply with the order of the Commission 
petitioner would have to open a completely new set of books and 
change its methods of accounting. 

It is also alleged that the requirements include the business of pe- 
titioner relating to its amusement parks, its intrastate business, its 
port-to-port intrastate and international business, and its business as 
a part of jbint routes with rail carriers. Petitioner denies the au- 
thority of the Commission to make any such orders, and for reasons 
substantially similar to those relied upon in the bills filed by the Good- 
rich Transit Company, already referred to, pleads lack of power in 
the Commission, and assails the constitutionality of the orders. 

The United States filed answers to the petitions, admitting the al- 
legations of fact contained in the petitions, but alleging that the parks 
and things connected with the parks constitute a part of the petition- 
er's general property, and are operated in connection with and for 
the purpose of promoting its interstate business. The answers also 
set up that the method of bookkeeping prescribed by the Commission 
is reasonable and just, and that it is impossible to determine what are 
reasonable and just rates to be charged by petitioner in its joint rail 
and water business unless a method of bookkeeping such as is pre- 
scribed is put into use. 

The Interstate Commerce Commission filed motions to dismiss the 
several petitions upon the ground that the facts stated therein do not 
entitle petitioner to any relief. 

The four cases were argued together, upon an ^understanding be- 
tween counsel for the respective parties that the essential questions 
were presented by the demurrers and motions to dismiss. The cases 
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were, therefore, heard as upon general demurrers and motions, and 
without regard to the answers filed by the United States. 

This statement is suflScient to an uaderstanding of the cases, and 
although there are separate records, we shall treat them as if they 
were but one proceeding before the court. 

The Commission made its call for the reports and its orders pre- 
scribing uniformity of accounts, which are objected to by the carriers, 
under what it claims is authority conferred by section 20 of the act 
to regulate commerce. The section is appended.* Acting under its 
terms the Commission in detail has prescribed classification of operat- 
ing expenses and revenue accounts for the use of carriers by water 
and has prescribed that the accounts for the entire operations of such 
carriers shall be kept according to a uniform system laid out by defi- 
nite rules of the Commission. 

In the classification as prescribed for the report, operating expenses 
are divided into certain general accounts, such as maintenance, traf- 

1 Sec 20. (As amended June 29, 1906, February 26, 1909, and June 18, 
1910.) That the Commission is hereby authorized to require annual reports 
from aU common carriers subject to the provisions of this act, and from 
the owners of all railroads engaged in Interstate commerce as defined in 
this act; to prescribe the manner in which such reports shall be made, and 
to require from such carriers specific answers to all questions upon which 
the Commission may need information. Such annual reports shall shorw 
In detail the amount of capital stock Issued, the amounts paid therefor, and 
the manner of payment for the same ; the dividends paid, the surplus fund. 
If any, and the number of stockholders ; the funded and floating debts and 
the interest paid thereon; the cost and value of the carrier's property, 
franchises, and equipments; the number of employ^ and the salaries paid 
each class; the accidents to passengers, employes, and other persons, and 
the causes thereof; the amounts expended for improvements each year, how 
expended, and the character of such improvements; the earnings and re- 
ceipts from each branch of business and from all sources; the operating and 
other expenses; the balances of profit and loss; and a complete exhibit of 
the financial operations of the carrier each year, including an annual balance 
sheet. Such reports shall also contain such information in relation to rates 
or regulations concerning fares or freights, or agreements, arrangements, 
or contracts affecting the same as the Commission may require; and the 
Commission may, in its discretion, for the purpose of enabling it the better 
to carry out the purposes of this act, prescribe a period of time within which 
all common carriers subject to the provisions of this act shall have, as near 
as may be, a uniform syst^n of accounts, and the manner In which such 
accounts shall be kept 

Said detaUed reports shall contain all the required statistics for the period 
of twelve months ending on the thirtieth day of June In each year, or on 
the thirty-first day of December in each year If the Commission by order 
substitute that period for the year ending June thirtieth, and shall be made 
out under oath and filed with the Commission at its ofllce in Washington 
within three months after the close of the year for which the report is 
made, unless additional time be granted In any case by the Commission; 
and if any carrier, person, or corporation subject to the provisions of this 
act shall fail to make and file said annual reports within the time above 
specified, or within the time extended by the Cbmmission* for making and 
filing the same, or shall fall to make specific answer to any question au- 
thorized by the provisions of this section within thirty days from the time 
it is lawfully required so to do, such party shall forfeit to the United States 
the sum of one hundred dollars for each and every day it shall continue to 
be in default with respect thereto. The Commission shall also have authority 
by general or special orders to require said carriers, or any of then!, to file 



Digitized by 



Google 



GOODBIGH TBAN8IT CO. V. INTERSTATE 0. COMMISSION 053 

fic expenses, operation of vessels and terminals, incidental transporta- 
tion expenses, general expenses, and charter expenses. Under these 
several heads accounts of expenditures are required to be divided into 
groups and the groups in turn are divided into primary detailed ac- 
counts. For example, the report of traffic expenses calls for ac- 
counts of superintendence, advertising, fast freight lines, outside 
agencies, traffic associations, and other traffic expenses. Expenditures 
chargeable to transportation expenses are re<^uired to be divided into 
general groups under the headings : "Operation of Vessels," "Opera- 
tion of Terminals," and "Incidental Transportation Expenses." Pri- 
mary accounts which go to make up the items under the general head- 
ing are called for with specific detail, to the end that classifications of 
operating expenses for carriers by water may be presented by an ac- 
count of the entire transactions of the carrier whose business is being 
inquired into. The classification of operating revenues is equally spe- 
cific, requiring accounts of revenue from transportation, revenue from 

monthly reports of earnings and expenses, and to file periodical or special, 
or both periodical and special, reports concerning any matters about which 
the Commission ts authorized or required by this or any other law to inquire 
or to keep itself informed or which it Is required to enforce; and such pe* 
riodical or special reports shall be under oath whenever the Commission so 
requires; and if any such carrier shall fall to make and file any such pe- 
riodical or special report within the time fixed by the Commission, it shall 
be subject to the forfeitures last above provided. 

Said forfeitures shall be recovered in the manner provided for the recovery 
of forfeitures under the provisions of this act. ' 

The oath required by this section may be taken before any person author- 
ized to administer an oath by the laws of the state in which the same is 
taken. 

The Commission may, in its discretion, prescribe the forms of any and all 
accounts, records, and memoranda to be kept by carriers subject to the pro- 
visions of this act, including the accounts, records, and memoranda of the 
movement of traffic, as well as the receipts and expenditures of moneys. 
The Commission shall at all times have access to all accounts, records, 
and memoranda kept by carriers subject to this act, and it shall be unlaw- 
ful for such carriers to keep any other accounts, records, or memoranda than 
those prescribed or approved by the Commission, and it may employ special 
agents or examiners, who shall have authority under the order of the Com- 
mission to inspect and examine any and all accounts, records, and memo- 
randa kept by such carriers. This provision shall apply to receivers or 
carriers and operating trustees. 

In case of failure or refusal on the part of any such carrier, receiver, or 
trustee to keep such accounts, records, and memoranda on the books and in 
the manner prescribed by the Commission, or to submit such accounts, rec- 
ords, and memoranda as are kept to the inspection of the Commission or 
any of its authorized agents or examiners, such carrier, receiver, or trustee 
shall forfeit to the United States the sum of five hundred dollars for each 
such offense and for each and every day of the continuance of such offense, 
such forfeitures to be recoverable in the same manner as other forfeitures 
provided for in this act. 

Any person who shall willfully make any false entry in the accounts of 
any toook of accounts or in any record or memoranda kept by a carrier, or 
who shall willfully destroy, mutilate, alter, or by any other means or device 
falsify the recoi'd of any such account, record, or memoranda, or who shall 
wUlfuUy neglect or fail to make full, true, and correct entries in such ac- 
counts, records, or memoranda of all facts and transactions appertaining to 
the carrier's business, or shall keep any other accounts, records, or mem- 
oranda than those prescribed or approved by the Cotnmlssion, shall be 
deemed guilty of a misdemeanor, and shaU be subject, upon conviction In any 
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operatiops other than transportation, and charter revenue. Primary 
accounts must be kept and made of passenger, baggage, mail, express 
revenue, and miscellaneous receipts, including, among many other 
things, wharf, demurrage, storage, and other receipts. 

Interrogatories also call for exact information as to the amount of 
capital stock issued, dividends paid, surplus funds, if any, funded 
and floating debt, and interest thereon, cost and value of the carri- 
ers' property, franchises, and equipments, earnings and receipts from 
each branch of business and from all sources, operating and other 
expenses, complete exhibits of financial operations, as well as other 
complete statements necessary to exhibit the carriers' financial condi- 
tion and results from operation of their entire business. 

In the text of classification of operating revenues in the "first is- 
sue" pamphlet, particularly referred to in the petition filed in case No. 
22, the carrier is called upon to keep an account of its freight rev- 
enue, passenger revenue, excess baggage, and other passenger rev- 
court of the United States of competeut jurisdiction, to a fine of not less 
than one thousand doUars nor more than five thousand dollars, or imprison- 
ment for a term not less than one year nor more than three years, or both 
such fine and imprisonment: Provided, that the Commission may, in its 
discretion, issue orders specifying such operating, accounting, or financial 
papers, records, books, blanks, tickets, stubs, or documents of carriers which 
may, after a reasonable time, be destroyed, and prescribing the length of time 
such books, papers, or documents shall be preserved. 

Any examiner who divulges any fact or Information which may come to his 
knowledge during the course of such examination, except in so far as he may 
be directed by the Oommission, or by a court or Judge thereof, shall be sub- 
ject, upon conviction in any court of the United States of competent juris- 
diction, to a fine of not more than five thousand dollars or imprisonment for 
a term not exceeding two years, or both. 

That the Circuit and District Courts of the United States shall have juris- 
diction, upon the application of the Attorney General of the United States^ 
at the request of the Commission, alleging a failure to comply with or a vio- 
lation of any of the provisions of said act to regulate commerce or of any 
act supplementary thereto or amendatory thereof by any common carrier, to 
issue a writ or writs of mandamus commanding such common carrier to com- 
ply with the provisions of said acts or any of them. 

And to carry out and give effect to the provisions of said acts, or any of 
them, the Oommission is hereby authorized to employ special agents or ex- 
aminers, who shall have power to administer oaths, examine witnesses, and 
receive evidence. 

That any common carrier, railroad, or transportation company receiving 
property for transportation from a point in one state to a point in another 
state shall issue a receipt or bill of lading therefor, and shall be liable to 
the lawful holder thereof for any loss, damage, or injury to such proper^ 
caused by it or by any common carrier, railroad, or transportation comi>any 
to which such property may be delivered or over whose line or lines such 
pi'operty may pass, and no contract, receipt, rule, or regulation sliaU exempt 
such common carrier, railroad, or transportation company from the liability 
hereby imposed: Provided, that nothing In this section shall deprive any 
holder of such receipt or bill of lading of any remedy or right of action which 
he has under existing law. 

That the common carrier, railroad, or transportation company issuing such 
receipt or bill of lading shall be entitled to recover from the common carrier, 
railroad, or transportation company on whose line the loss, damage, or In- 
jury shall have been sustained the amount of such loss, damage, or injury as 
it may be required to pay to the owners of such property, as may be evi- 
denced by any receipt, judgment, or transcript thereof. 
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enues, together with mail, express, special service, miscellaneous trans- 
portation revenues, freight operations other than transportation, rent- 
als of buildings, and miscellaneous feceipts. In the classification of 
operating expenses, the orders require accounts of superintendence, 
repairs of vessels, renewals, repairs of tugs and lighters, accounts of 
shop machinery and tools, maintenance of equipment, maintenance 
of terminals, expenses of docks, wharves,' buildings, and fixtures, traf- 
fic expenses, transportation expenses, wages of crews, fuel, food 
supplies, operation of terminals, salaries of agents, clerks, and attend- 
ants, stevedore and wharf laborer accounts, freight losses and dam- 
ages, accounts of damage to property, salaries and expenses of gen- 
eral officers, law expenses, insurance, charter expenses, including rent, 
maintenance, and operation accounts for hire or rent of vessels, and 
other matters. 

No attempt is made, in the orders making classifications of accounts 
and laying down forms, to separate revenues or expenses of opera- 
tions on traffic which is interstate from that which is intrastate; the 
object being to require a report of and to prescribe accounting rules 
for the entire business of any carrier that is subject with respect to 
any of its traffic to the provisions of the act. 

So, without further particularization of the many items of informa- 
tion called for by the questions which are submitted to the carrier in 
the report, and without examining more closely into the precise meth- 
ods of the system adopted to secure uniformity of accounts therein, 
we may put the fundamental question of law presented in this way : 
What authority, if any, has the Commission over water carriers situ- 
ated as are these now before the court? 

At the outset we recognize the force of the suggestion made by pe- 
titioners that for a great many years the regulation of commerce on 
the ocean and other navigable waters, including the regulation of wa- 
ter carriers, has been provided for by laws especially adapted to that 
particular subject. Thus it was enacted that the liability of owners 
of vessels for the loss or destruction of property, goods or merchan- 
dise, done, occasioned, or incurred without the privity or knowledge 
of the owner, shall in np case exceed the amount or value of the in- 
terest of such owner in such vessel and her freight then pending (Rev. 
Stat. § 4283 \U. S. Comp. St. 1901, p. 2943]); and by Act June 26, 
1884, c. 121, § 18, 23 Stat. 57 (U. S. Comp. St. 1901, p. 2945), amend- 
ing section 4283, the individual liability of a shipowner is limited to 
the proportion of any or all debts and liabilities that his individual 
share of the vessel bears to the whole, and the aggregate liabilities 
of all the owners of a vessel on account of the same shall not exceed 
the value of such vessel and freight pending. Again, by section 3 
of the act of Congress approved February 13, 1893 (27 Stat. 445, c. 
105 [U. S. Comp. St. 1901, p. 2946]), it is provided that: 

" • • • If the owner of any vessel transporting merchandise or property 
to or from any port In the United States of America shall exercise due dili- 
gence to make the said vessel In all respects seaworthy and properly manned* 
equipped, and supplied, neither the vessel, her owner or owners, agent or 
charterers, shall become or be held responsible for damage or loss resulting 
from faults or errora In navigation or In the management of said rea- 
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And in 1873 Congress passed an act which prohibited railways 
forming part of an interstate line and vessels transporting cattle and 
other animals from state to state from <?Anfining the same in cars, 
boats, or vessels for more than 28 hours consecutively without releas- 
ing the same for water, rest, and feeding for at least 5 consecutive 
hours. Rev. Stat. § 4386 (U. S. Comp. St. 1901, p. 2996), 

But while these statutory 'provisions, in so far as they go, are a 
regulation of commerce and carriage by water and of the limitations 
upon vessel owners' liabilities passed by Congress under its general 
power to regulate commerce (Providence & New York Steamship Co. 
V. Hill Manufacturing Co., 109 U. S. 578, 3 Sup. Ct 379, 617, 27 L. 
Ed. i038; Lord v. Steamship Co., 102 U. S. 541, 26 h. Ed. 224), stiU 
they do not attempt to control rates, fares, or charges relating to such 
transportation. And, so far as we are advised, not until April, 1887, 
the time when the act to regulate commerce became effective, did Con- 
gress make reference to the regulation of rates. Upon this assump- 
tion we may refer briefly to the history and scope of the act to regu- 
late commerce, to see whether Congress, in establishing a system by 
which interstate transportation should be regulated, included water 
carriers and charges for service and accounting by water carriers. It 
is well here to note that by the amendments of the act to regulate 
commerce passed June 18, 1910, the Interstate Commerce Commission 
was expressly denied the right to establish any route classification, 
rate, fare, or charge when the transportation is wholly by water, and 
that any transportation by water affected by the act to regulate com- 
merce should be subject to the laws and regulations applicable to 
transportation by water. 

[1] Although courts may not refer to the debates in Congress to 
enable them to discover the meaning of the language of an act of 
Congress, nevertheless it is proper for them to review the proceedings 
connected with the passage of a law through the legislative houses, 
in order to get at the correct interpretation of the text used. United 
States V. Trans-Missouri Freight Association, 166 U. S. 290, 17 Sup. 
Ct. 540, 41 L. Ed. 1007. 

[2] The initial legislative step taken to secure a law regulating car- 
riers was the adoption of a resolution on March 17, 1885, authoriz- 
ing the President of the Senate to appoint a committee to investigate 
into and report upon the subject of "the regulation of transportation 
by railroad, and water routes in connection or competition with said 
railroads, of freight and passengers between the several states, etc." 
On January 18, 1886, the committee made an exhaustive report, 
wherein were pointed out the then existing evils in railroad operation, 
together with possible remedies therefor, and a bill was recommended 
for passage. In the report special emphasis was laid upon the influ- 
ence of water routes as beneficially regulating charges made upon all 
other means of transit; the conclusion of the committee being that, 
in order *'to secure the blessings of cheap transportation and to hold 
our place among the nations of the earth, we must develop our natural 
waterways to their fullest capacity, and give the benefits of lake, river, 
and canal communication to the people of all the states as far as prac- 
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ticable.*' The law as approved February 4, 1887, to be effective April 
5, 1887, contained die following paragraph, numbered 1 : 

«• • • ♦ That the provisions of this act shall apply to any common car- 
rier or carriers engaged in the transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water when both are 
used, under a common control, management, or arrangement, for a continu- 
ous carriage or shipment from one state or territory of the United States, or 
the IHstrict of Columbia, to any other state or territory of the United States, 
or the District of Columbia, or from any place in the United States to an. 
adjacent foreign country, or from any place in the United .States through a 
foreign country to any other place in the United States, and also to the 
transportation in like manner of property shipped from any place in theF 
United States to a foreign country and carried from such place to a port of 
transshipment, or shipped from a foreign country to any place in the United 
States and carried to such place from a port of entry either in the United 
States or an adjacent foreign country: Provided, however, that the provi- 
sions of this act shall not apply to the transportation of passengers or prop- 
erty, or to the receiving, delivering, storage, or handling of property, wholly 
within one state, and not shipped to or from a foreign country from or to 
any state or territory as aforesaid." 

Amendments to this section made in June, 1906, removed doubt as 
to what constituted the test of jurisdiction by dianging the punctua- 
tion so as to make the provisions of the act apply to "any common 
carrier or carriers engaged in the transportation of passengers or prop- 
erty wholly by railroad (or partly by railroad and partly by water 
when both are used under a common control, management, or ar- 
rangement for a continuous carriage or shipment), from one state or 
territory'* etc. The effect of the parentheses was to make the words 
"common control, management, or arrangement" applicable only to 
transportation which is partly by railroad and partly by water. We 
do not regard the change as of special importance to this case fur- 
ther than that it shows that Congress consistently meant to keep with- 
in the transportation over which it would exercise a measure of con- 
trol, not alone interstate traffic by all-rail route, but interstate traffic 
in part by. water when used in cpnnection with rail under a common 
control, management, or arrangement for a continuous carriage or 
shipment. 

It is undoubtedly true that in the exercise of its power over inter- 
state commerce the principal moving thought of Congress was to reg- 
ulate railroad corporations. Commonly known practices of unjust 
discrimination in various forms by railroads had led to many evils, 
which, owing to the restricted powers of the states, could only be 
effectively dealt with through general law. The decision of the Su- 
preme Court in Wabash, St. L^uis & Pacific Railway Co. v. Illinois, 
118 U. S. 557, 7 Sup. Ct. 4, 30 L. Ed. 244, rendered in October, 1886, 
to the effect that a statute of a state attempting to regulate or to im- 
pose any restriction upon the transmission of persons or property 
from one state to another is not within the class of legislation which 
the states may enact in the absence of legislation by Congress, and 
that such a statute is void even as to that part of such transmission 
which may be within the state, reversing the decision of the Supreme 
Court of Illinois, helped to draw public attention to the situation and 
quickened the demand for congressional action. 

Mentioning the causes which led to action by Congress, the Su- 
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preme GDurt, in Texas & Pacific Railway Co. v. .Interstate Commerce 
Commission, 162 U. S. 197, 210, 16 Sup. Ct. 666, 672 (40 L. Ed. 
940), said: 

*' ♦ ♦ ♦ They chiefly grew out of the use of railroads as the principal 
modem Instrumentality of commerce. While shippers of merchandise are 
under no legal necessity to use railroads, they are' so practically. The de- 
mand for speedy and prompt movement virtually forhids the employment of 
slow and old-fashioned methods of transportation, at least in the case of the 
more valuable articles of traffic. At the same time, the immense outlay of 
money required to build and maintain railroads, and the necessity of resort- 
ing, in securing the rights of way, to the power of eminent domain. In effect 
disable Individual merchants and shippers from themselves providing subh 
means of carriage. Prom the very nature of the case, therefore, railroads 
are monopolies, and the evils that usually accompany monopolies soon began 
to show themselves, and were the cause of loud complaints. The companies 
owning the railroads were charged, and sometimes truthfully, with making 
unjust discriminations between shippers and localities, with making secret 
agreements with some to the detriment of other patrons, and with making 
pools or combinations with each other, leading to oppression of entire com- 
munities. 

"Some of these mischiefs were partially remedied by special provisions in- 
serted in the charters of the companies and by general enactments by the sev- 
eral states, such as clauses restricting the rates of toll, and forbidding rail- 
road companies from becoming concerned in the sale or production of articles 
carried, and from making unjust preferences. Belief, to some extent, was 
likewise found in the action of the courts in enforcing the principles of the 
common law applicable to common carriers — ^particularly that one which re- 
quires uniformity of treatment in like conditions of service. 

**As, however, the powers of the states were restricted to their own terri- 
tories, and did not enable them to efficiently control the management of great 
corporations whose roads extend through the entire country, there was a 
general demand that Congress, in the exercise of its plenary power over the 
subject of foreign and interstate commerce, should deal with the evils com- 
plained of by a general enactment, and the statute in question was the re- 
sult" 

On the other hand, as has been pointed out by the Supreme Court, 
in referring to the act to regulate commerce, the purpose of Congress 
was to embrace the whole range of interstate commerce, and this is 
made apparent by the exclusion only of domestic commerce in the 
last clause of the first paragraph of' section 1, and in the declaration 
of the scope and purpose of the act announced in the title. Armour 
Packing Co. v. United States, and other cases, 209 U. S. 56, 28 Sup. 
Ct. 428, 52 L. Ed. 681. Now, of -course, steamers which undertake 
for hire to transport the goods of those who may choose to employ 
them from place to place are carriers (Niagara et al. v. Cordes, 21 
How.. 7, 16 L. Ed. 41) ; and undoubtedly whenever as carriers they 
enter upon the transportation of freight or passengers, and are used 
under a common arrangement with a railroad for a continuous car- 
riage of passengers or property from one state to another state, they 
are brought within the purview of the first section of the act. 

As there is involved in the opinion just expressed construction of 
the words "when both are used under a common control, management, 
or arrangement for a continuous carriage," etc., it is appropriate to 
consider them for a moment. It is apparent that, by failure in terms 
to include them, water carriers, doing business as are the steamers 
belonging to petitioners herein, are not directly in any way subject to 
the act, unless their connection with railroads and their uses under 
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certain arrangement with railroads make them so ; that is to say, wa- 
ter carriers, situated as are these petitioners, are exempt from the pro- 
visions of the act in respect to their intrastate port-to-port business 
and their interstate port-to-port business. Indeed, there is no real 
contention otherwise, and it would therefore follow that the Commis- 
sion has no control over any business done by these petitioners, ex- 
cept such interstate traffic as is carried on under a joint arrangement 
between them and rail carriers. 

[3] But we were told upon the argument that through bills of 
lading covering part railroad and part water transportation under 
joint tariffs are issued by the petitioners. Moreover, under the plead- 
ings we must take it as a fact that, for the purpose of establishing 
certain through routes, petitioners have filed with the Interstate Com- 
merce Commission their joint tariffs, or their concurrence in tariffs 
filed by the railroad companies, and that the petitioners' steamers 
carry for hire passengers and freight under said joint tariffs over the 
water portion of the through routes. These things being true, we 
find it impossible to escape from the conclusion that there is engage- 
ment in transportation in so far as both water and rail are used to 
carry from one state to another, and there is a common arrangement 
made as described for a continuous shipment of passengers and 
freight, whereby petitioners have brought themselves within the terms 
of the act and are subject to such of its provisions as are applicable 
to carriers under such arrangement. 

Let us see what the practical view of the Commission has been, 
where the subject of use and arrangement has been adverted to. In 
the Matter of Joiftt Water and Rail Lines, 2 Interst. Com. Com'n R. 
645, 646-647, the Commission observed : 

" ♦ ♦ ♦ That carriers by water are not in terms brought under the reg- 
ulation of the act to which carriers by rail are subject, except *when "both are 
used under a common control, management, or arrangement for a continuous 
carriage or shipment,* etc. If the carriers by water see fit to operate inde- 
pendently, no authority Is conferred upon the Ck)mmission to compel them to 
do otherwise; and the understanding of the Commission is that by the act 
to regulate commerce the carriers by rail are also left at liberty to act in- 
dependently. They cannot decline to receive from or deUver freight to con- 
necting water lines; but at the same time they are not required by law to 
njake with the water lines Joint rates, though they should be expected to do 
so when they can thereby subserve the interest of the public without detri- 
ment to their own interest. ♦ ♦ ♦ " 

In the third annual report of the Commission the relation of lake 
and rail transportation received careful consideration. 3 Interst. Com. 
Com'n R. 289-38 L It was commented upon that the act was only 
applicable to water transportation when used under a common con- 
trol, management, or arrangement for a continuous carriage or ship- 
ment in connection with a railroad and as part of a line or route of 
which another part is a railroad, and that carriers engaged in trans- 
portation wholly by water were independent of regulation. The 
Commission deplored such a condition. Special reference was made 
to traffic upon railroads from the Lakes to the Atlantic coast, where 
the boats were used in connection with a rate under a common con- 
trol or management, for continuous carriage from Chicago, Duluth, 
and other Western lake ports to tide water at New York, Philadel- 
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phia, and other Eastern cities. It was stated by the Commission 
that such carriers on lake and rail were made subj-ect to the act, 
and were required to publish their rates and charges, together with 
proposed increases or reductions. 

In the case of Railroad Commission of Florida v. Savannah, Flor- 
ida & Western Railway Co. et al., 5 Interst. Com. Coiri'n R. 13, a ques- 
tion involved was whether some of the defendant steamship compa- 
nies and a certain railroad company were common carriers engaged 
in interstate commerce and subject of the jurisdiction of the Com- 
mission.' It was held that while the steamship companies constitut- 
ed all-water lines, inasmuch as they were each engaged in connec- 
tion with the railroads in the transportation of oranges from points 
in Florida to Northeastern cities under through bills of lading, and 
inasmuch as they joined in the action of the various railroads and 
steamship lines in advancing certain rates 'tnder investigation, un- 
der the act and the former decisions of th^ Commission the compa- 
nies were carriers of interstate commerce and subject to the juris- 
diction of the Commission in respect thereto. 

In the Matter of Jurisdiction over Water Carriers, 15 Interst. Com. 
Com'n R. 205, the Commission again had occasion to give considera- 
tion to the question, which was stated in this way: 

" ♦ ♦ • Does the fact that a water carrier joins with a rail carrier in 
forming a through route or establishing a Joint rate for the transportation 
of certain traffic subject all the Interstate traffic of such water carrier to 
the requirements of the act and the Jurisdiction of the Commission; or, 
stated in a narrower form, does such action on the part of a water carrier 
subject its port-to-port traffic to all the provisions of the act, including the 
posting and observing of taritvi <ind similar requirements?" 

The language of section 1 of the act, as we have heretofore quot- 
ed it, was carefully examined, and it was held that, while interstate 
commerce wholly by railroad was subject to the act, interstate com- 
merce wholly by water was not ; yet it was said : 

"It is equally obvious that interstate commerce partly by railroad and 
partly by water, under a common control, management, or arrangement for 
a continuous carriage or shipment, is subject to the act" 

The Commission then proceeded to determine whether, under con- 
ditions where some of the commerce transported by a i carrier is sub- 
ject to the act, all the commerce transported by such carrier was also 
within the act ; and the view taken was that the statute is only appli- 
cable to a common carrier or carriers engaged in transportation partly 
by rail and partly by water, when both are used under, a common con- 
trol, management, or arrangement for £L continuous carriage or ship- 
ment. Judge Knapp, then chairman of the Interstate Commerce 
Commission, said:. 

**The use of the word 'when* is significant, and its natural meaning seems 
to be that a water carrier is subject to the act *ln so far as' or *to such ex- 
tent as' it carries traffic under a common control, management, or arrange- 
ment with a railroad." 

Regulation of charges exacted upon the port-to-port business of 
water carriers was held not to be authorized, and reasons were pointed 
out why any other construction was unreasonable. For example, it 
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was observed that if one water carrier, by becoming a party to a joint 
rate with a railroad, was thereby required to publish and adhere to its 
rates between ports, it could not hope to compete with a carrier not 
required to publish and maintain its rates, which would bring about a 
result whereby the law, instead of promoting and facilitating com- 
merce, would tend rather to its injur)', by making unprofitable the in- 
strumentalities provided for the carriage of that commerce. It was 
shown that under such a construction of the law there might be two 
water carriers between the same ports attempting to secure the trans- 
portation of competitive traffic, one of which would be bound to ob- 
serve and collect rates which it had published 30 days in advance, 
while the other could make any rate which would secure the traffic. 
Nevertheless water carriers were held to be subject to the law as to 
such interstate traffic as is transported under a common ^control, man- 
agement, or arrangement with a rail carrier. 

Judicial construction accords with these views. In Ex parte Koehler, 
Receiver, etc. (C. C.) 30 Fed. 867, decided in April, 1887, though the 
facts were unlike those before us, the court, in its discussion of the 
interstate commerce act, thought that it did not apply to all of the 
agencies or instrumentalities used or engaged in interstate commerce ; 
that it did not include any water craft, unless used in connection with 
the railways under a common control, management, or arrangement 
for a continuous carriage or shipment, etc., and said : 

"The mere fact that a raHway whoUy within a state and a vessel running 
between said state and another meet at a point within the railway state and 
thus form a contii3iuous line of transportation between the two states by the 
one taking up the goods delivered by the other at its terminus and carrying 
them thence to their destination, does not bring the carriers who so use the 
railway and steamer within the act So long as the railway and steamer 
are each operated under a separate and distinct control, making Its own 
rates and only liable for the carriage and safe delivery of the goods at the 
end of its own route, the act does not apply to the transaction. To make 
these carriers subject to the act, the railway and vessel must, as therein 
provided, be operated or used under a 'common control* — a control to which 
each is alike subject, and by which rates are prescribed and bills of lading 
given for the (carriage of goods over both routes as one.'* 

A fair implication from this language is that, where there is an 
arrangement and a use by both water and rail carrier under an ar- 
rangement by bill of lading given for carriage over both routes, the 
the carriers are within the act. 

In United States v. Wood et al. (D. C.) 145 Fed. 405, the court 
held that the test of subjection to the act was through routing in 
interstate commerce, and that when one carrier united with one or 
more in making a rate for interstate traffic and issued a through 
bill therefor it became subject to the act, and that the successive re- 
ceipt and forwarding in the ordinary course of business by two or 
more carriers in interstate traffic under throu;2;h bills, or under any 
arrajngement for continuous carriage over their lines, constituted 
assent to such common arrangement for the carriage within the 
meaning of the act. See, also. United States v. Camden Iron Works 
(D. C.) 150 Fed. 214. 

In Unfted States v. Colorado & N. W. R. Co., 157 Fed. 321, 85 
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C. C. A. 27, IS L. R. A. (N. S.) 167, the Court of Appeals of the 
Eighth Circuit adverted to the applicability of the act to carriers 
partly by water and partly by railroad operating under a common 
control, management, or arrangement, and referred to the amenda- 
tory act of Jime 29, 1906, as governing common carriers engaged in 
interstate commerce wholly by railroad, even though they are ex- 
empt from any common control, management, or arrangement with 
other carriers. 

Going to the highest authority, we find like general construction 
and definition of what will be looked upon as a common arrange- 
ment. In Cincinnati, New Orleans & Texas Pacific Railway Co. v. 
Interstate Commerce Commission, and Interstate Commerce Commis- 
sion V. Cincinnati, New Orleans & Texas Pacific Railway Co., 162 
U. S. 184, 16- Sup. Ct. 700, 40 L. Ed. 935, it was said: 

"♦ ♦ ♦ But when the Georgia Railroad Company enters Into the car- 
riage of foreign freight, by agreeing to receive the goods by virtue of foreign 
through bUls of lading, and to participate in through rates and charges, it 
thereby becomes part of a continuous line, not made by a consolidation with 
the foreign companies, but made by an arrangement for the continuous car- 
riage or shipm(int from one state .to another, and thus becomes amenable to 
the federal act, in respect to such interstate commerce. W^ da not perceive 
that the Georgia Railroad Company escaped from the supervision of the 
Commission >by requesting the foreign companies not to name or fix any rates 
for that part of the transportation which took place in the state of Georgia 
when the goods were shipped to local points on its road. It still left its ar- 
rangement to stand with respect to its terminus at Augusta and to other des- 
ignated points. Having elected to enter into the carriage of interstate 
freights and thus subjected itself to the control of the Commission, it would 
not be competent for the company to limit that control, in respect to foreign 
traffic, to certain points on its road and exclude other points. 

•* ♦ ♦ ♦ All we wish to be understood to hold is, that when goods 
shipped under a through bill of lading, from a point in one state to a point 
in another, are received in transit by a state common carrier, under a con- 
ventional division of the charges, such carrier must be deemed to have sub- 
jected its road to an arrangement for a continuous carriage or shipment 
within the meaning of the act to regulate commerce. When we speak of a 
through bill of lading, we are referring to the usual method in use by con- 
necting companies, and must not be understood to imply that a common con- 
trol, management, or arrangement might not be otherwise manifested." 

The principle of this last case is to be invoked because the peti- 
tioning water carriers before us ship goods under through bills of 
lading from points in one state to points in another under traffic ar- 
rangements with railroads for continuous carriage or shipment. They 
have thus chosen to make an arrangement, presumably according to 
the usual method in use by connecting carrying companies, and 
so have subjected their boats in respect to such interstate carriage 
to the control vested in the Commission, and are carriers subject to 
the act. 

The learned counsel for the petitioners admitted upon the argu- 
ment that the two carriers, rail and water, could not disregard the 
long and short haul provision of section 4 of the act under circum- 
stances where an all-rail carrier could not; but his suggestion was 
that a reasonable interpretation of the law might be that inasmuch 
as railroads are subject to the act, and inasmuch as a rail carrier can 
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do nothing by itself or with another railroad or with a water carrier 
which cannot be reached by act of Congress, the remedy for a viola- 
tion of the law in respect to traffic carried by water carrier under 
common arrangement, except as to rebates, may be found by dealing 
with the rail carrier only, and which alone may be liable. This argu- 
ment must needs find support in some construction of the text where- 
by water carriers are exempted, even though operating in interstate 
traffic under an arrangement with a railroad for a continuous ship- 
ment. It therefore involves limiting the t^rm "common carrier" em- 
braced in section 1 to railroads entering into arrangements with wa- 
ter carriers, and so confines authority conferred by section 2() to in- 
quiry into the carriage concerns of the railroad only. The words of 
tiie statute, however, do not so restrict the common arrangem^ts for 
use. They include any common carrier or carriers engaged in trans- 
portation of passengers or property partly by railroad and partly by 
water, and thus have that broader scope which the Commission has 
time and ag^in regarded them as having, and which upon careful ex- 
amination we believe to be in accord with the spirit as well as the let- 
ter of the law. 

Regarding the petitioners, therefore, as subject to control, we nev- 
ertheless must not overlook limitations which are incidental to the 
subjection as well as to the regulating power. 

As we have already seen, the subjection is at once restricted, for 
the reason that the intrastate port-to-port business and the interstate 
port-to-port business of the petitioners are outside the purview of the 
act of Congress; so we can advance to a consideration of whether 
or not the regulating power is limited by section 20. 

The contention of the government here is that the Commission is 
authorized to call for full reports of the entire business of these pe- 
titioners, intrastate as well as interstate, while petitioners say that no 
such authority is given or could be pven. 

The broad object of section 20 evidently was to clothe the Com- 
mission with authority to call for any and all information which would 
enable the Commission to act intelligently in the lawful exercise of 
its delegated power of rate regulation. Of course, without some 
precise knowledge of traffic conditions and of interstate business, the 
reasonableness of rates and fares relating to such business would be 
impossible of determination. But Congress has expressly restrict- 
ed the authority to call for reports and to prescribe the form of such 
reports to common carriers subject to the provisions of the act. It 
is impossible to read section 20 as independent of section 1 imposing 
this limitation. And inasmuch as the act has only to do with inter- 
state commerce and carriers engaged in interstate commerce, only 
such carriers can be included within those which must respond to the 
calls for information and comply with the requirements of the Com- 
mission in matters of accounting. This being true, inasmuch as the 
reports of affairs, accounts, finances, and like things of the carriers 
are evidence for the ascertainment of facts relating to the interstate 
business, which alone is the proper subject of regulation, the scope 
of the right to call for the report is confined by the nature of the 
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business to be set forth within the report when made. As a correl- 
ative proposition, the obligation upon the carrier, subject to the pro- 
visions of the act, is to report such business as is interstate and not 
exempt, and under section 20 there is no obligation upon it to re- 
port other business. 

Furthermore, the act only confers the right to prescribe how ac- 
counts of business properly the subject of regulation shall be kept, 
and no duty rests upon the carrier to obey orders prescribing meth- 
ods or forms of accounting except for such business. It is said by 
the government, however, that, conceding lack of power to regulate 
any commerce, except that which is carried on under common ar- 
rangement, nevertheless the interstate and intrastate operations of 
these water carriers, petitioners, are so commingled that it is imprac- 
tical to obtain information of the interstate traffic without full knowl- 
edge of the • intrastate concerns. The answ^er to these suggestions 
is in the text of the law, which expresses the mind of Congress and 
limits all authority to the regulation of carriers subject to Ae provi- 
sions of the act, and which in this case are those engaged in trans- 
portation of a particular nature; that is to say, interstate, partly by 
rail and partly by water, used under a common arrangement as al- 
ready defined. 

We recognize that section 20 relates to reports by carriers rather 
than to the carriage itself, but the power to call for the information 
in the report is circumscribed by the relation of the report to the thing 
itself, interstate traffic. A like rule must govern with respect to book- 
keeping and accounting methods. The Commission, in the exercise 
of the power to estabUsh a uniform system of accounting, can only 
lay down forms and rules which relate to the subject itself, interstate 
traffic not exempt. 

It may be that difficulties will arise which will make il;^ hard for the 
Commission to confine its inquires into interstate business done un- 
der arrangement with the rail carrier and to prescribe systems of 
keeping books and accounts without impinging upon matters which 
are intrastate exclusively, and it may be a somewhat tedious work 
for the carrier to furnish this information and to follow the system 
of accounting; but, as Congress has seen fit to exercise its authority 
with respect to that which is interstate, mere perplexities of framing 
the interrogatories or of accoimting, or recording the evidences of 
such transactions, cannot be urged as a reason for refusing to sustain 
the power conferred. Nor does, it seem logical to say that if the busi- 
ness is so far separable as to furnish a basis for a common arrange- 
ment as to part of it that report and systematic account of such part 
cannot be had without report of the whole. 

It is fitting at this point to repeat that the reports and the methods 
and forms contemplated under section 20 are for the information of 
the Commission and for the simplification of furnishing such informa- 
tion. But we must not confuse such reports with information sought 
under an investigation undertaken by the Commission upon com- 
plaint or of its own motion. In the one instance the Commission 
calls for facts necessary to the general performance of a duty impos- 
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ed upon it ; in the other it exerts its power to obtain evidence neces- 
sary to enable it to decide a question involving something like an is- 
sue. The information by report being directly pertinent to the sub- 
stantive subject of what is interstate commerce, and this being the 
proper subject of regulation, presumably will be furnished by the car- 
rier in truthful and honest statement. 

If, however, the report of the carrier is not accurate or truthful, or 
the information furnished is not suflBciently complete to enable the 
Commission to perform its duty, there are ways by which investigation 
can be had and which, if pucsued, clearly may render it proper for the 
Commission, in its effort to get at the truth of the interstate business 
of the carrier, to inquire fully into its intrastate business — ^not with 
a view of exerting power over such intrastate business, but because 
inquiry into such business is essential in order to knOw the true con- 
dition of the interstate business. Such a contingency, however, is not 
presented upon first motion under section 20, nor does the right to 
obtain such necessary information carry with it the right of investi- 
gation into business not interstate and not directly connected there- 
with. For instance, it would seem to be relevant in the Goodrich cas- 
es to inquire into the amount of capital stock, debts, value of franchis- 
es, improvements, receipts, dividends, and such other matters perti- 
nent to the business of the corporation as Congress evidently regard- 
ed to be foundation knowledge for the Commission to have; but, so 
far as appears in the record in cases 23 and 24, there is no necessity 
for going into the details of the amusement park business carried on 
by the White Star Lines, for it has no relation to interstate traffic. 

It is a circumstance of slight force, but deserving of mention as in 
line with these observations, that nowhere in section 20 is there ref- 
erence to "investigation" by the Commission. "Reports" containing 
"information" may be required, and forms of accounts, records, and 
memoranda may be prescribed— even inspection and examination of 
accounts, records, and memoranda may be had by examiners of the 
Commission — ^but they are always for purposes of information. 
• Information of interstate traffic business and power to make the 
carrier report it by a uniform system of accounting are the keynotes of 
section 20. "Investigation," on the other hand, is the word employed 
in parts of section 12, authorizing depositions in proceedings before 
the Commission ; investigation is authorized where complaint is made 
or where questions arise as provided for by sections 13 and 15 of 
the act. Reports of "investigations" are to be made (section 14), and 
attorneys may be employed for proper representation of the public 
interests in "investigations" made by the Commission, or proceedings 
pending before it or in court. 

These considerations make it reasonable to construe the power giv- 
en by section 20 as one pertaining to first information, ample presum- 
ably to secure necessary facts to enable the Commission to go for- 
ward, yet not broad enough in initial proceeding to warrant inquisi- 
torial investigation into collateral affairs, which of themselves do not 
constitute interstate commercial traffic or are not necessarily directly 
interwoven therewith. 
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Under this view of the power conferred upon the Commission by 
section 20, it is very clear that the authority to require the reports 
of interstate business where there is the use under a control as pre- 
scribed is granted. In Baltimore & Ohio Railroad Co. v. Interstate 
Commerce Commission, 221 U. S. 612, 31 Sup. Ct. 621, 55 L. Ed. 

^, the Railroad Company brought a bill to*annul an order of the 

Commission requiring the Railroad Company to make monthly re- 
ports showing the instances where employes subject to Act Con^. 
March 4, 1907, c. 2939, 34 Stat. 1415 (U. S. Comp. St. Supp. 1909, 
p. 1170), had been on duty for a longer period than that allowed. 
The contention of the carrier was that the Commission had no 
authority to require the reports called for. The Supreme Court 
examined section 20 of the act to regulate commerce, and held that 
a grant of power extended to the Commission in the execution of 
the act whereby they could order carriers to file monthly reports of 
^rtiings and expenses and to file periodical or special, or both pe- 
i|iodical and special, reports concerning any matter about which the 
Commission, is authorized or required by law to inquire or keep it- 
self informed, or which it is required to enforce, etc., clearly embrac- 
es the power which the Commission had there asserted, and author- 
ized it "to promulgate an order requiring reports to be made/' But 
it appears that the court limited its observations to interstate busi- 
ness and was careful not to construe the law as extending the power 
beyond the right to make the order requiring reports of such business. 

From these expressions it follows that the theory of the Commis- 
sion in the present cases was erroneous. It acted within its author- 
ity when it made an order calling for reports of all business done by 
the petitioners under through bills of lading where the transporta- 
tion was partly by railroad from one state to another, or from one 
place in the United States to Canada, an adjacent foreign country; 
and it was within its power when it prescribed the system of accounts 
and the uniform method of keeping accounts for such interstate busi- 
ness, and so far as the orders call for information confined to such 
traffic, or directly related thereto, and so far as the orders prescribe 
uniform systems of bookkeeping and accounting for such traffic and 
such as is directly related thereto, they must be sustained. But, in 
so far as the reports called for and the accounting rules prescribed 
extend beyond such interstate business of the carriers, or include mat- 
ters of intrastate traffic accounts and aflfairs and concerns exclusive- 
ly, they become invasions of the rights of the carriers, and to the ex- 
tent of such invasions are unlawful. 

What we have said makes the conclusion of the case comparative- 
ly simple. Petitioners are amenable to the law with respect to all in- 
terstate business done by them in connection with railroads under ar- 
rangements such as have been discussed, and the Commission acted 
within its authority when it made orders for reports with respect to 
such business and prescribed forms of accounting for such business; 
but it went beyond its authority in calling for reports of transactions 
relating exclusively to port-to-port interstate business, or to intra- 
state traffic or aflfairs, and in propounding questions and prescribing 
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bookjceeping and accounting methods in respect thereto- ^ A recast 
of the forms of reports should be made by the Commission, acting 
m conformity with the views herein expressed. We think it advis- 
able that the Commission, rather than the court, should proceed to 
make the recast. 

The demurrers arc overruled, and the motions to dismiss are de- 
nied, and the prayers of the petitioners for orders of injunction are 
granted. The orders issued by the Commission are hereby set aside, 
and the matter is referred to the Commission, to be proceeded with 
as may be proper under the law as herein indicated. So ordered. 



In re BETNOLDS. 
(District Court, M. D. Alabama, N. D. October 18, 1011.) 

Barkbuptct (5 136*) — ^Withheld Assbts— Contempt. 

A court of bankruptcy has no Jurisdiction to punish a bankrupt fbr 
contempt In failing to obey an order directing him to turn over to the 
trustee assets alleged to have been withheld, unless the evidence shows 
that the bankrupt has present possession of the property and ability to 
comply with the order. 

[Ed. Note.— For other cases, see Bankruptcy, Dec Dig. | 136.^] 

In Bankruptcy. In the matter of bankruptcy proceedings of C. W. 
Reynolds. On petition to review a referee's order requiring a bank- 
rupt to turn over to the trustee goods and merchandise, or their al- 
ternative value, and at the same time to show cause why he should 
not be punished for refusal to obey the order. Reversed. 

Tipton MuUins and Jones, Foster & Field, for bankrupt 

London 4 Fitts, for trustee and creditors. 

JONES, District Judge. This cause comes on to be heard on the 
bankrupt's petition to review the findings and order of the referee, 
made on the 25th of January, 1911, and his certificate of the refusal 
of the bankrupt to obey the order. After several hearings of the 
bankrupt, and consideration of his answers to the rule to show cause 
why the order should not be made, the referee found that the bank- 
rupt "has now in his possession or under his control certain goods, 
wares, merchandise, or money, the proceeds thereof, amounting to 
the sum of $19,772.96, or that he has in his possession or under his 
control goods, wares, and merchandise in part, and money in part, of 
the aggregate value of $19,772.96." Whereupon it was ordered by 
the referee that the bankrupt, on or before the 9th of February, 1911, 
turn over and deliver to his trustee in bankruptcy the said sum of 
money in goods, wares, and merchandise, or in money, or, upon failing 
to do so, show cause why the fact of his delinquency and refusal to 
obey the order should not be certified to the District Court, for such 
punishment or disposition as to the court may seem meet and proper. 

Under the certificate of the referee and the petition for review, 
all the papers and the evidence in the case are before the court. The 

*For oUier cues let samt topic ft S vtxicbbs in Dec. ft Am. Dlgi. Id07 to date, ft Rep'r Indoxos 
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books relative to the bankrupt's business were examined and audited 
by expert accountants, and the bankrupt himself was twice examined 
at length. On his examination he was asked : "Your schedules show, 
and your testimony thus far shows, that since the 1st day of January, 
1910, you purchased some $22,000 worth of new goods, and that on 
the 1st day of January you had on hand $5,000 or $6,000 worth of 
goods, making in all- some $27,000 worth of goods ?" He answered : 
"Yes, sir." He was then asked : "Now, what became of the proceeds 
of the $18,000 worth of goods you have not accounted for?" He fail- 
ed to give any satisfactory account whatever of the disposition made of 
his assets, after allowing him credit for every legitimate item shown 
in fact to exist. If the alleged pool and gambling losses, and the ex- 
penses in the contest for the Clanton postoffice, and the incidental 
expenses connected with it, amounting to about $2,400, be allowed 
him, still the bankrupt's shortage in his assets would be over $17,000, 
and he has given no satisfactory or creditable explanation as to what 
has become of this balance. 

I cannot find, however, after a careful examination of the evidence, 
that it justified the finding of the referee that the bankrupt has fiow 
in his possession, or at the time the order was made, either the goods 
or the money proceeds, amounting to $19,772.96, or any other sum. 
While the evidence leaves no shadow of a doubt that the bankrupt had 
goods of that value for which he has not accounted, or has converted 
into money, and that at one time he had them under his control, I do 
not think the proof sustains the referee in the finding that at the time 
of the order, or at the time of his examination, the bankrupt still had 
in his possession or under his control either the goods or the money. 
After a very diligent investigation of his affairs, no proof is of- 
fered showing the disposition of any specific goods, or tracing to him 
the possession of any considerable sum of money, or other evidence 
offered of such conduct as indicates that he now has any of the goods, 
or money derived from their conversion, in his possession or under 
his control. % 

Under the decision in the case of Samel v. Dodd, 142 Fed. 71, 73 
C. C. A. 254, rendered by our Circuit Court of Appeals, it is not with- 
in the power of the court, whatever view it may take of the bankrupt's 
version of affairs, to render a judgment for a surrender of goods or 
their alternative value, and attach the bankrupt for contempt for fail- 
ing to turn over the goods or the money, although the proof may 
convince the court beyond all reasonable doubt that at one time the 
bankrupt had the goods or the money. The order must hot be made, 
unless upon clear and convincing proof that the bankrupt has the 
goods or the property in his possession at the time of the making 
of the order and has the ability to comply with it. Under the influ- 
ence of that decision the court is compelled to reverse the order, and 
must decline to commit the bankrupt for contempt in failing to obey 
the order. The following order will be entered : 

Now, on this the 18th day of October, 1911, this cause came on for 
hearing and determination upon the petition for. review filed herein 
by the bankrupt of the order made by the referee, and upon the evi- 
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dence taken befqre the referee, upon which said order was made, and 
the record of the case, and the court, being fully advised, for the rea- 
sons stated in the opinion this day rendered, doth order and decree- 
that the order made by the referee in this cause on the 2Sth of Jan- 
uary, 1911, requiring the bankrupt to pay over to his trustee in bank- 
ruptcy the sum of $19,772.96 in goods, wares, and merchandise, or in 
money, be reversed and held for naught, and that the rule upon the 
bankrupt to show cause why he should not be punished for a failure 
to comply with the order be discharged. 



In re THATCHER. 
(Circuit and District Courts, N. D. Ohio, W. D. November 11, 1911.) 

No. 2,172. 

(Byllahua hy the Court,) 

1. Attobnet and fjLiENT (§ 38*) — Office of •'Attobnet"— "Pbopebtt 

Right"— DisB ABM ENT. 

The office of attorney at law is not a property right, but is an ex- 
traordinary privilege, which one is entitled to have conferred on him 
upon showing his possession of certain moral and educational qualifica- 
tions, which he must reasonably retain in order to continue in that re- 
lation. Admitted, he thereafter stands as an officer of the court, with 
a duty thereto superior to every other demand upon him, called upon 
to use his honest judgment and effort to assist the court to a just deter- 
mination of the issues affecting his client His office is primarily in- 
dispensable to the administration of justice, and is Intimate and pecu- 
liar in its relation to and vital to the well-being of the court. He may 
not be deprived of his office, except in the exercise of a sound judicial 
discretion, after a formal hearing, with due notice to him, and upon 
strict proof of professional unfitness. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. If 
50-61 ; Dec. Dig. § 38.* 

For other definitions, see Words and Phrases, vol. 1, pp. 6^0-632 ; vol. 
8, p. 7586; vol. 6, p. 5729; vol. 8, p. 7770.] 

2. Attobney and Client (| 38*) — ^Duties— Opposition to &b-Election of 

Judge. 

One, being an attorney at law, has the undoubted right to appose 
a judge for re-election,, and may, in support of his opposition, rdfer to 
the official acts of such judge. His professional duty requires that he 
assist in keeping from the bench a person unworthy of that honor. This 
same duty, in even higher degree, demands, as a correlative, that in 
executing his opposition he refrain from scandalous and libelous attacks, 
alleged to be founded on court records, distorted and garbled for such 
purpose. 

[Ed. Note. — ^For other cases, see Attorney and Client, Cent Dig. %% 
50,61; Dec. Dig. § 38.*] 

3. Attorney and Client (§ 37*) — Disbabment. 

Disbarment of an attorney at law, when not adjudged for a contempt 
of court, is had for the primary puiTOse of protecting the court and 
public from the official ministrations of one who, because of disclosed 
moral unfitness, has forfeited a right to the court's confidence, and has 
lost thereby his usefulness as an officer of the court. That it may oper« 

•For other cases see same topic & 8 numbbb in Dec. ft 4m. Digs. 1907 to date, ft Rep'r Indexes 
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ate as a punishment of the delinquent for hlg misconduct la Incidental 
only. 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. §f 
60-€3; Dec. Dig. fST.*] 

4i Attobnbt awd Client (§ 38*) — ^Disbarment— Pbofessional Misconduct. 

Respondent, having an 111 will against M., a Judge of the state court 
In which respondent practiced, and moved by such 111 will to defeat M. 
for re-election, personally published and circulated, In the district In 
which M. was then a candidate, certain pamphlets containing scurrilous 
and libelous statements and conmients reflecting upon the conduct of M. 
as a judge, and Impugning the purity and fairness of Judicial proceedings 
conducted by M. supporting said charges by references to court records 
garbled and distorted by respondent to effect a libelous purpose. In the 
compilation and publication of these libels respondent employed his pro- 
fessional standing as a member of the local bar, conversant therefore, 
with the proceedings In M.'s court to give the scandalous and unjust, 
statements readier acceptance. Held, these acts of respondent did not 
constitute contempt of court, but were professional misconduct involving 
moral turpitude, not because merely he lft)eled M., nor because M. as 
the object of his attack was a Judge who was a candidate for re-election, 
but for the special reason that from the nature of such libels and in the 
manner of their publication by him, he involved his professional standing 
therein. 

[Ed. Note. — For other cases, see Attorney and Client Cent Dig. §§ 50- 
60; Dec. Dig. § 38.*] 

5. Attobnet and Client (§ 38*) — Disbabment— Professional Misconduct. 

Three promissory notes, of which two were made by M. and H., the 
other bearing the indorsement of M. and H., were paid by M. and were 
each held by respondent as attorney for M. up<Mi a written contract for 
fees, wherein it was provided that respondent was to have two-thirds 
of the amount of recovery upon these and other claims of M. in respond- 
ent's hands for collection up to the amount of $2,250, and in addition all 
recoveries over that amount; the right of action in M. as to each of 
said three notes being for contribution against H. M. was insolvent and 
his right of contribution was subject to certain offsets belonging to H., 
as respond^it well knew. Respondent, having vainly endeavored to ob- 
tain M.'s agreement that H. should be sued upon each of said first two 
notes as if the same had not been paid, but in the name of the original 
payee^ one R., who was then a stranger to each of said notes, thereupcHi, 
without the knowledge of M. entered into a written contract with R., 
whereby R. was to pay respondent a fee contingent upon recovery In an 
action on said first notes, and, further, without the knowledge of M., 
and R. never having been a party to said third note, procured one D., 
an attorney at law, who was Ignorant of the facts, to bring suit in the 
name of R., upon each of said three notes, against H., and as if neither 
of said three notes had been paid, and as If R. were the owner thereof, 
with intent thereby to deceive H. as to the status of each of said three 
notes, and to delude H. into refraining from making such defenses to 
either of said three notes as might be available to him, had he been sued 
in either cause of action upon contribution, in which way only, upon the 
facts, could he properly be sued. Held, respondent therein was guilty 
of professional misconduct Involving moral turpitude. 

[Ed. Note. — ^For other cases, see Attorney and Client C»it Dig. H 
60-61; Dec. Dig. § 38.*] 

6. Attobnet and Client (§ 41*) — ^Disbabment— Pbofessional Misconduct. 

Respondent, having repeatedly attempted to persuade opposing counsel, 
M. & F., to permit a certain bill of exceptions to be ffled in this court 
to contain matters referring to proceedings on motion for new trial, sub- 
mitting to said M. & F. a certain "condensed statement of the substance*' 

•For other cases see same topic & 9 numbkb in Dec. ft Am. Digs. 1907 to date, ft Rep*r Indexes 
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of affidavits for Insertion in said bill as a part thereof, and said M. & F. 
refusing to consent to the inclusion of said "condensed statement" in said 
bill, referred said bill to said M. & F. for approval without said *'Gon- 
densed statement" and, having procured thereby the approval of said 
bill by said M. & F. indorsed thereon, thereafter caused said ''condensed 
statement" to be inserted in said approved bill at an obscure and out 
of the way place, and thereupon procured said bill, as so added to, 
and without the consent or knowledge of said M. & F., to be signed and 
sealed by the trial Judge. Held, respondent was thereby guilty of pro- 
fessional misconduct involving moral turpitude. 

[Ed. Note. — For other cases, see Attorney and Client, Gent Dig. § 63 ; 
Dec. Dig. § 41.*] 

7. Attobnet and Client (J 63*) — "Malpbactice"— Dbceivino Oliewt. 

One G., being unable to speak or understand any language but Polish, 
and to read or write even his name in any language, employed respond- 
ent as his counsel, upon a contingent fee, to prosecute in this court a 
claim for personal injury. Nearly two years after the bringing of such 
suit the same not having been tried, G. gained an erroneous impression 
that respondent's disbarment in the state court prevented his attention 
to the case, and thereupon engaged Mrs. S., a professional interpreter 
for Polish people, to help him settle his daim, and through a reputable 
attorney, introduced to him by Mrs. S., efTected an adjustment for money 
then paid to him, all transactions relating thereto being in English, 
and all information thereof being given to G. through the translation 
of Mrs. S. Respondent learning of the fact, sought and obtained G. to 
sign by mark a written repudiation to accompany a tender back of the 
amount of the settlement, the money therefor being furnished by re- 
spondent, who upon refusal of the tender prepared and caused G. to 
verify and sign a reply, which he filed to defendant's answer pleading 
the settlement which reply alleged that the same was procured by fraud 
and deceit practiced upon G. Preliminary to and in preparation for the 
drafting of said reply, respondent caused a subpcena to issue in the case 
for Mrs. S. to appear for her deposition, although she was neither ill 
nor about to leave the Jurisdiction, and examined her as to the transac- 
tion of the settlement The testimony thus bad from Mrs. S. showed 
no condition of ftaud or deceit of G., and otherwise was radically at 
variance with material averments of said reply. Seven months later 
respondent had the case assigned for trial, whereupon it was adjudged 
that the averments of the reply ;were not supported by any evidence. 

Contemporaneously with his inducement to G. to attempt impeach- 
ment of the settlement respondent prepared and filed with a Justice of 
the peace a suit in attachment against G. upon a claim of one-half the 
amount of the settlement f6r respondent's fees in the case and his ex- 
penses, and procured thereby a garnishment of the money. G. was 
served with process in this suit while in respondent's office in response 
to respondent's invitation to there appear and sign the aforesaid repu- 
diation. The writs were wholly in English and unlntedligible to G., 
who was allowed by respondent to remain in ignorance of their effect 
and of his rights in the action against him brought by bis said counsel 
until after the appearance day, at which time Judgment was entered 
against him in favor of respondent by default After the termination 
of the trial in this court wherein this conduct of the respondent was 
revealed to the court, respondent released G.'s money, Securing to 'him- 
self only reimbursement for expenses incurred by him in the trial and 
the costs of his personal action against G. 

Held, that it was unprofessional for respondent to prepare, and to 
cause an illiterate and grossly ignorant client to verify and file a plead- 
ing which the client could but imperfectly understand through the me- 
dium of translation, and in support of which respondent could have no 
reasonable expectation that competent testimony was procurable; that 
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because of the natural resentment Inflaming respondent, his offense In 
this behalf might be condoned, were It not for other attendant cir- 
cumstances, and that, after his anger cooled, he imposed this pleading 
upon the court; that respondent's suit agftlnst G. while acting as the 
latter*s counsel, and, having knowledge of G/s helpless ignorance of the 
proceedings and of his reliance upon respondent as respondent's client, 
without providing that G. should be duly apprised of his rlght^as de- 
fendant to the action, whereby G. became In default, was unethical and 
unprofessional in high degree; that the conduct of respondent in these 
matters was "malpractice," as that term is used in the rule affecting 
the continuance of attorneys at the bar of this court, of which the court 
should take cognizance. 
[Bd. Note. — ^For other cases, see Attorney and Client, Dec. Dig, f 53.* 
For other definitions, see Words and Phrases, vol. 5, pp. 4313, 4314.] 

8. Attorney and Client (8 43*) — ^Disbabment— Evidence. 

The right to take depositions is not general, but is limited to emergen- 
cies and occasions pointed out by statutes and Judicial decisions. It 
is such an otherwise uncontrollable appropriation * of power peculiar to 
courts, conferring for the time being upon an attorney of record, on his 
own initiative, a function of the court, namely, to compel attendance of 
witnesses, that to exceed the plain limits of its exercise is to abuse* the 
right, to be reprehended as professional misconduct, when aggravated 
by persistence and scienter. Respondent in the cause at bar, after re- 
peated advice from the court that the issues to which they were after- 
ward addressed would not be allowed presentation in this case, and after 
urgent admonition that he should not ask the court to consider such 
questions for any purpose, took three depositions in three distant cities, 
upon notice under the title of the case, by him personally written and 
given, to produce, and thereby did produce, testimony not responding 
in any degree to any issue in this case, but which was in fact wholly 
impertinent and immaterial, and substantially scandalous and unfit either 
for the court's consideration or to be placed in the record. Held, that 
the use of the court's name aad process to bring into the record such 
matters, having regard to the scienter and purpose which are clearly 
imputable to respondent, was professional misconduct, which the court 
should consider for the illumination it affords in determining the reflec- 
tion upon respondent's professional character cast by the acts upon which 
formal charges are based herein. 

[Ed. Note. — ^For other cases, see Attorney and Client, Cent Dig. fS 
69,60; Dec. Dig. § 43.*] 

A, Attobnbt and Client <§ 60*) — Pbofessionaii Misconduct— FtNDiNos or 
State Coubt— Consideration by Federal Coubt. 

Disbarment by a court of the state over which a federal court has 
Jurisdiction does not ipso facto deprive the subject of his right to appear 
in the federal court, even upon the authentication of the fact upon the 
records of the latter court Federal courts enjoy the right to determine 
for themselves the qualifications of members of their bars ; but judgment 
of disbarment rendered by a state court in a proceeding over which it 
had jurisdiction, and in which the rights of the accused attorney have 
been duly safeguarded, and containing a finding of facts upon which 
judgment is rendered, may be accepted by the federal court as a prima 
facie establishment of facts upon which this court may determine the 
existence or otherwise of professional misconduct 

[Ed. Note. — ^For other cases, see Attorney and Client* Cent Dig. | 
83; Dec. Dig. f 60.*] 

10. Attorney and Client (§ 58*) — Disbabment— Sentence. 

In determining the corrective to be applied for professional mlscon- 
duct, the court should attempt a judgment commensurate with the char- 
acter of respondent as suggested by the several instances in their aggre- 
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gate effect Accordingly, it is held that the offenses charged and es- 
tablished by the evidence against respondent, being matters engaging 
his attention at various times and upon different subjects, whereby 
variant phases of disregard for professional obligations are exhibited, 
demand nothing less of the court than an order of permanent disbarment, 
which is therefore entered. 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. SS 7d- 
78; Dec. Dig. § 58.*] 

In the matter of Charles A. Thatcher. Application for disbarment. 
Order striking name from the rolls. 

C. A. Seiders, George P. Kirby, and Harry B. Thompson, prosecut- 
ing committee. 
John J. Sullivan and Rhea P. Gary, for respondent 

KILLITS, District Judge. We approach the consideration of the 
charges and of the testimony affecting the standing of Charles A- 
Thatcher at the bar of this court with the feeling that the case has 
an importance much beyond cases of this kind generally, in that it 
affects broader interests than those of the respondent, much as it 
means to him. From the disbarment of Mr. Thatcher by the Supreme 
Court of Ohio in June, 1909 (80 Ohio St. 492, 89 N. E. 39), has come 
a plain conflict between the legislative and judicial branches of the 
state government, and an assiduous propaganda has cultivated a wide- 
spread public feeling that that court in its judgment and proceedings 
went to the limits of judicial arbitrariness and arrogance and actually 
invaded the sacred right of free speech. 

In these days, when railing ^t the courts is somewhat fashionable,, 
and is found to be a convenient means for inflaming public sentiment, 
when the wisdom of the fathers in providing for an independent ju- 
diciary finds many to question, that case is indeed important which 
deals indirectly at least, and none the less surely, with the issue which 
respondent and his friends have raised against the highest judicial 
authority of Ohio, and in which they have arrayed in antagonism 
two of the three branches of the state government. That the records 
before us compel something of a review of the state court's judgment 
will plainly appear as this discussion proceeds. In the unique and 
unfortunate circumstances before us, we»find demand for analysis of 
the case in greater length than would otherwise be necessary. 

The attention of this court was first called to the respondent's al- 
leged professional delinquencies through the presentation of a cer- 
tified copy of the judgment disbarring him and the demand of the com- 
mittee prosecuting him in the state court, which committee was com- 
posed of members also of the bar of this court, that Thatcher ipso 
facto be removed from our rolls. This the court declined to do, but 
did refer the matter for advice to a committee of three members of 
the bar of this district, who were without the local atmosphere and 
wholly beyond the possibility of any bias whatever. The committee's 
recommendation was that a committee of prosecution be appointed to 
bring respondent formally to the bar of this court. December 9, 1910, 
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the court acted upon the recommendation of this advisory committee, 
filing a memorandum in which the delay was explained, and in which 
these passages occur: 

"This court entertains no opinion upon the merits of this matter save to 
honor the presumption that Mr. Thatcher, once having been found worthy of 
admission to its bar, continues in that happy state ; but we do most strongly 
feel that the present anomalous and equivocal situation should be deter- 
mined as soon as that consummation can be decently effected. It seems 
clear that the highest consideration toward this court, toward another court 
with which relations of comity must always exist, and toward Mr. Thatcher 
himself, demands action. The presence on the court files of the report of a 
committee whose advice the court sought chaUenges action. • ♦ ♦ If the 
Supreme Court of Ohio rightfully and Justly characterized Mr. Thatcher in 
its Judgment then the dignity of the federal court requires that it refuse Mr. 
Thatcher professional privileges after a proper inquiry; otherwise it must 
abdicate a claim that it is plarticular touching the moral qualifications of 
those who are permitted to plead at its bar. If the state court has perpe- 
trated an injustice of which Mr. Thatcher is a victim, no better opportunity 
for vindication may be offered him than an investigation in this court If 
he succeeds here, his rehabilitation in the state court would doubtless be 
but a matter of time. As the matter now stands, his partisans may refer 
to his ability to practice in this court as a ground for censure of the state 
court, and his enemies may also find in the same situation an occasion for 
cavil at this court Each tribunal must therefore suffer in dignity and re- 
spect. That this very unsatisfactory and unpleasant situation may be ended, 
tills court proposes now to follow the advice invoked of the body It desig- 
nated last year, and appoint a committee to make a presentment upon which 
a hearing may be had." 

In selecting these gentlemen special attention was given to avoid 
any one who might be said to be within the influence of that portion 
of the local bar assumed by respondent to be leagued against him* 
We feel that our judgment in the selection was fully justified, and 
deep obligation is felt by the court to each member of the committee 
for the manner in which this vexatious, thankless, and laborious task 
was performed. 

In order that respondent might not be embarrassed in the trial of 
several cases on our docket, the committee was directed to make no 
report prior to January 25, 1911. The committee did not in fact re- 
port until March 6th. Respondent's demurrers having been overruled, 
on the 23d of May the case came on to be heard upon the charges and 
answer. 

[1] Early in the case the court found itself at variance with the 
respondent and his counsel touching the nature of the office of attor- 
ney at this bar and of the proceedings in disbarment. We wholly dis- 
agree with respondent that the right to practice law is a property right, 
to be treated with all the incidents peculiar to property. On the other 
hand, we hold that it is merely an extraordinary privilege, valuable to 
the holder, it is true, and granted to him for life on certain conditions, 
upon the reasonable maintenance of which by him depends his con- 
tinuance in oflBce. 

By approved practice and t^ necessitate an attorney at law is clothed 
in some measure with the court's power. For instance, his engage- 
ment in a case gives him the right to command the court's processes 
of summons and subpoena, and the court's .officers are at his call to 
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execute his will in behalf of his client for many purposes. His re- 
tainer ogives him the ear of the court, and also affords him the court's 
protection against a refractory client. He is the only proper vehicle of 
communication between the court and his client, and upon him the 
court must rely for the performance of many intimate and responsi- 
ble duties. These and other considerations suggest that to call him 
an officer of the court is by no means a figure of speech. The ac- 
cepted code of legal ethics is clear that in the presentation of his cli- 
ent's cause it is his duty to help save the court from error and im- 
position and to aid the court to a proper determination of the law and 
the facts. Theoretically, at least, it is counsel's first duty to see that 
the issue is justly decided, however his client is affected. Every ju- 
risdiction not controlled by constitutional limitations requires that a 
candidate for admission to the bar shall show himself to have those 
(qualifications, mental, educational, and moral, which promise a capac- 
ity to faithfully represent a client and to earn and retain a court's 
confidence. 

Such being, then, the oflSce, intimate and peculiar in its relation to, 
and vital to the well-being of, the court, and indispensable to the ad- 
ministration of justice, to say that it occupies the plane of property is 
to say that a court may not by its own proper methods protect itself 
against its creatures. The right to be admitted to practice, when the 
proper qualifications are shown to be possessed, is conceded. . A court 
may not arbitrarily refuse the privilege. Once admitted, the right to 
maintain his professional position against anything less than a judg- 
ment of exclusion, arrived at after a formal hearing upon notice and 
in the exercise of a sound and judicial discretion, likewise abides with 
an attorney at law. This is the tenor of all the authorities. This is 
the extent of his "estate" in his profession. No case cited to us or 
known to us says anything else, even in dictum, unless distorted from 
its context, or that the right to practice law has all the incidents of a 
property right. If Ex parte Garland, 4 Wall. (71 U. S.) 333, 18 L. 
Ed. 366, so frequently referred to by respondent's counsel, has any 
bearing at all on this question, it is in this line. 

The language of Chief Justice Marshall in Ex parte Burr, 9 Wheat. 
(22 U. S.) 529, 6 L. Ed. 152, uttered 80 years ago, is the present law 
on the subject, and protects fully both attorney and court < 

"On one hand, the profession of an attorney is of great Importance to an 
individual, and the prosperity of his whole life may depend upon its exer- 
cise. The right to exercise It ought not to be lightly or capriciously taken 
from him. On the other, it is extremely desirable that the respectability of 
the bar should be maintained, and that its harmony with the bench should 
be preserved. For these objects, some controlling power, some discretion, 
ought to reside in the court This discretion ought to be exercised with 
great moderation and judgment; but it must be exercised, and no other 
tribunal can decide, in a case of removal from the bar, with the same means 
of information as the court itself." 

The couit uttering these words surely did not consider that it was 
dealing with a property right. Except where some constitutional or 
statutory provision intervenes, all reported attempts to review judg- 
ments of disbarment are found to have encountered this same theory 
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of the status of the practice of law as a privilege, in distinction to an 
absolute right. 

[3] Nor do we agree with respondent and his counsel that punish- 
ment is the end sought in disbarment proceedings. That may be true 
where the ground is contempt of court ; but where, as here, the charg- 
es involve moral unfitness, punishment is not at all the end. In the 
language of the Supreme Court in Ex parte Wall, 107 U. S. 265, 2 
Sup. Ct. 569, 27 L. Ed. 552: 

*'The proceeding is not for the puiiiose of punishment, but for the purpose 
of preserving the courts of Justice from the official ministration of persons 
unfit to practice In them." 

It would seem necessary only to call attention to the fact that a 
court would be fully warranted in disbarring an attorney, convicted 
and already under punishment for a felony, to show that it is im- 
proper to generalize by saying that all proceedings in disbarment are 
to impose punishment. No one would say that disbarment in such a 
case was to inflict a second punishment. 

The admission of one to practice law is a certificate from the court 
that such person possesses mental and moral qualifications for an of- 
fice which has intimate and vital relation to the administration of jus- 
tice, and, in the language of Chief Justice Lane, in State v. Hand, 9 
Ohio, 42: 

^'Whenever the courts shall become persuaded that an attorney has lost 
these qualifications, essential to his usefulness, and necessary to the safety 
of his employers, they are wanting in their duties if they do not take away 
his means and destroy his opportunities for mischievous action." 

As Justice Field said, in Ex parte Wall, supra : 

"He is disbarred in such case for the protection of both the court and the 
public.'* 

That it also punishes him is wholly incidental and beside the ques- 
tion. 

We hear this case holding that we may be properly asked to deprive 
respondent of a privilege which this court in admitting him conferred 
upon him, and which it is alleged he has forfeited by a course of con- 
duct showing him to be unworthy of the court's continued confidence, 
and in the exercise of this function we have afforded respondent the 
fullest opportunity for defense, even -to the extent, in his behalf, of 
disregarding many well-known restrictions gf procedure, and in the 
introduction of evidence, and in deciding it we act upon the principle 
that the action is so analogous to a criminal prosecution that strict 
proof of professional misconduct only is available to remove him. 

Admission to and continuance at the bar of the federal courts are 
not the subjects of statutbry regulation, but are governed wholly by 
rules which the several courts adopt and enforce in the exercise of 
powers inherent in their constitution. Early in the national jurispru- 
dence it was held that the power to admit and remove was the exclu- 
sive province of a federal court. Ex parte Burr, 2 Cranch, C. C. 379, 
4 Fed. Cas. 2186; mandamus refused by Supreme Court 9 Wheat. (22 
U. S.) 529, 6 L. Ed. 152. And the principle was upheld directly by 
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the Supreme Court in Ex parte Secombe, 19 How. (60 U. S.) 13, 15 
L. Ed. 565, in this language by the Chief Justice: 

**It has been well settled, by the rules and practice of common-law courts, 
that It rests exclusively with the court to determine who is qualified to be- 
come one of its oflScers, as an attorney and counselor, and for what cause 
he ought to be removed. The power, however, is not an arbitrary and des- 
potic one, to be exercised at the pleasure of the court, or from passion, prej- 
udice, or personal hostility; but It is the duty of the court to exercise and 
regulate it by a sound and Just Judicial discretion, whereby the rights and 
independence of the bar may be as scrupulously guarded and maintained by 
the court, as the rights and dignity of the court itself." 

This case has been repeatedly followed by federal courts, the Su- 
preme Court cases being Ex parte Garland, 4 Wall. (71 U. S.) 333, 
18 L. Ed. 366; Ex parte Bradley, 7 Wall. (74 U. S,.) 373, 377, 19 L. 
Ed. 214; Bradley v. Fisher, 13 Wall. (80 U. S.) 335, 20 L. Ed. 646; 
Randall v. Brigham, 7 Wall. (74 U. S.) 523, 535, 19 L. Ed. 285; 
Ex parte Wall, 107 U. S. 265, 281, 285, 2 Sup. Ct. 569, 27 L. Ed. 552. 

Undoubtedly, therefore, under this authority, which stands unques- 
tioned in the federal practice, respondent's status is to be decided 
solely by the application of the facts to the rules of this court respect- 
ing admission and exclusion. They are: 

"Attorneys at law, solicitors in chancery, and proctors and advocates in 
admiralty, who have been admitted to practice as such in the Supreme, or 
in the Circuit or District Court of the United States, or who have practiced 
for one year as such attorneys, counselors or solicitors in the highest court 
of a state or territory, shall be admitted to practice in this court upon pro- 
ducing evidence of such admission and practice, and upon certificate of 
some member of the bar of this court of good moral character and standing." 

"Upon admission to practice the person so admitted shall take an oath to 
support the Constitution of the United States and of fidelity to his cUents 
and to the court.*' 

"For malpractice or other sufficient cause the court may direct the name 
of any attorney, counselor, solicitor, proctor or advocate to be stricken from 
the roll, and thereafter, unless restored, such person shaH be incapable of 
appearing in any cause in this court." 

The practice in the exercise of the power to exclude, that it may 
not be "arbitrary and despotic," but is the result of a "sound and just 
judicial discretion," whereby the rights and independence of the bar 
may enjoy the same scrupulous regard as the court's dignity, is con- 
trolled by federal decisions which, here briefly referred to, dispose of 
the respondent's many interlocutory and preliminary objections to the 
progress of his case. Thus : 

Proceedings may be instituted by letter, affidavit, or motion. Ran- 
dall V. Brigham, supra. 

The judicial inquiry is not restricted to official acts. In re Dorme- 
non, 2 Wheeler, Cr, Cas. (N. Y.) 344. See Ex parte Garland, supra ;' 
Ex parte Robinson, 19 Wall. (86 U. S.) 513, note, 22 L. Ed. 205. 

The trial must be for the specific offense charged. Ex parte Brad- 
ley, supra. 

It is discretionary with the court to determine what amounts to mis- 
conduct. Ex parte Secombe, supra; Ex parte Bradley, supra. 

Disbarment in one court will not affect the right to appear before 
190 F.— 62 
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an independent tribunal. Bradley v, Fisher, supra ; Ex parte Tilling- 
hast, 4 Pet. (29 U. S.) 108, 7 L. Ed. 798. 

These authorities control us, and no authority from any state ju- 
risdiction which depends upon constitutional or legislative provisions 
is of value. 

[9] Early in the matter the court took the position, following Ex 
parte Tillinghast, supra, and Bradley v. Fisher, supra, that a formal 
showing in this court of respondent's disbarment in the state Supreme 
Court would not ipso facto remove him from our rolls, but that this 
court reserved the right to determine for itself whether the facts found 
against him by that court, although it was with competent jurisdiction 
and acted in a formal inquiry, constituted "malpractice or other suf- 
ficient cause" reouiring that the court's confidence in him, as on^ of 
its oflScers, should be removed, and the committee was directed io 
present certain charges against him on the findings of fact in the Su- 
preme Court of Ohio, that a proper inquiry might be had concerning 
the application of the court's rules to such facts. 

Under these instructions, the committee brought to the attention of 
the court four charges; the first embodying the findings and judg- 
ment of the Supreme Court, and the remaining three dealing with 
conduct of the respondent imputed for malpractice in matters before 
this court and never heretofore examined into. 

The character of these charges will be noted as each one is specially 
discussed. At the threshold of the hearing the respondent challenged 
the admissibility of the record of his case in the state court. Charge 
No. 1 is to the effect that a committee duly appointed to prepare and 
file charges and specifications against said Charles A. Thatcher, an 
attorney at law, in the state courts, filed with the Supreme Court of 
the state charges embracing 17 specifications, imputing to the said 
Thatcher guilt of unprofessional conduct involving moral turpitude and 
misconduct in bis said office as attorney, and attaching as a part of this 
charge by way of exhibit a copy of said charges and specifications; 
that thereupon said Thatcher filed an answer to the said charges, and 
that ther^fter said case duly came on to be heard, whereupon, after 
full consideration, said court adjudged respondent guilty of the charg- 
es of fact found in all the specifications save four, and because of such 
findings removed him from its roll of practitioners at its bar; that 
the facts of which said Thatcher was in said case found guilty are 
and constitute malpractice, and sufficient cause to strike the name of 
said Charles A. Thatcher from the rolls of this court as attorney at 
law, solicitor in chancery, and proctor and advocate in admiralty. 

Notwithstanding the demurrer of the respondent, the court is clearly 
of the opinion, following Randall v. Brigham, supra, that this charge 
' is couched in sufficient language and is so enframed as to apprise re- 
spondent and the court of the acts of which he has been found guilty 
by the Supreme Court of Ohio and to require him to defend here, 
and we can conceive of no function served by respondent's demurrer 
than to question whether an adjudication of the respondent's guilt of 
certain lines of conduct, by a court whose jurisdiction to try such a 
case is not open to question, may be accepted, not as conclusive, but 
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as establishing prima facie, that respondent did in fact commit the 
acts imputed to him for malpractice by the state court in its judg- 
ment upon its findings of fact. 

On the hearing this court took that view of the record of the state 
court, and permitted the committee to rest its case on the first charge 
upon the facts, after the introduction of a certified record of the Su- 
preme Court's findings. 

The question, however, is not material now ; for, upon respondent's 
claiming the right to attack the state court's finding of facts, he was 
permitted to introduce the entire record before the state court, and 
to follow with oral testimony of himself and others by way of at- 
tempting to explain, extenuate, or otherwise modify the findings 
against him. In the exercise of this privilege, he found himself admit- 
ting all the acts upon which the state court predicated its findings of 
fact, and which that court insisted disclosed his professional unworthi- 
ness, leaving the only matter open to be determined whether such con- 
duct on his part warrants his disbarment here, and we are able, from 
such admissions, to pass upon the facts which underlie the findings of 
the state court, without reference to that court's conclusions at all. 

This situation renders one vehement contention of the respondent 
almost academic, and we would not notice it for any purpose, if it 
did not seem necessary, in view of the history of the controversy of 
which respondent is the central figure. Wherefore briefly it will be 
discussed. 

Against the court's position that the full faith and credit rule should 
be applied to the state court's finding of facts, inasmuch as it had ju- 
risdiction and had acted judicially, while not accepting as controlling 
our judgment of the law, it was urged most strongly that the record 
made in the Supreme Court of Ohio discloses facts impeaching the 
court's judgnient and so gravely reflecting on the fairness of the pro- 
ceedings against Thatcher that we ought not accept against him any 
conclusion there reached. 

The first 12 of the specifications in the charges in the state court 
deal with four campaign circulars put out by respondent in the pre- 
election campaign of 1908. These four circulars seem to be different 
editions of an attack on Judge Morris, whose candidacy for re-elec- 
tion as common pleas judge respondent was violently opposing, with 
additions from time to time of campaign material against other can- 
didates. As part of one of them (Exhibit C, State Court Record, 80 
Ohio St. 581, 89 N. E. 39) was the bulletin of certain labor organiza- 
tions advocating the defeat for re-election of Judges Shauck and Price 
for the Supreme bench. These men were re-elected, and their par- 
ticipation in the hearing and determination of Thatcher's case is the 
occasion for a violent attack upon the integrity of the Supreme Court 
and its judgment. 

An issue is raised in the case before us in that behalf by respondent, 
requiring an examination for its justification. It is asserted in sup- 
port of the respondent's contention that Judges Shauck and Price were 
disqualified in morals from sitting in judgment upon respondent's 
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conduct in that political campaign, and that for them to take part in 
the case was to sit in their own interest. 

This proposition cannot be intelligently nor fairly discussed without 
a knowledge of the facts and the object and tone and character of the 
circulars. We have carefully read the bulletin of the labor people 
against these judges, and have as carefully studied it in its relation 
to Thatcher's pamphlet embodying it in Exhibit C, and we are unable 
to find in it from beginning to end a word or thought which, in our 
judgment, passes the point of fair criticism or legitimate arg^ument 
against either of these judges as candidates for re-election. It is ap- 
parently a truthful "statement of the records of the candidates for 
the office of judge of the Supreme Court of Ohio," drawn from pub- 
lic sources and set forth with a moderation and absence of rancorous 
color that is entirely commendable. 

That the courts, especially reviewing courts, who sit aloof from the 
human interest in the cases before them, lag behind in this progres- 
sive age and enforce hoary principles whose application to modern in- 
dustrial conditions is unfortunate and provocative of injustice, is a 
tenet held by a large and growing element of society, but one need not 
be in entire sympathy with this faith to yet be ready to accord to those 
holding it every opportunity to utter it, nor to see that this action of 
the labor organizations was well within the bounds of legitimate crit- 
icism. 

[2] That an elector, be he an attorney or not, has the right to re- 
fer to the record of a judge, who is a candidate, for argument against 
his re-election, and may publicly criticise such candidate's fitness for 
the position, is too plain to be disputed. The right to do so becomes 
a duty when, in the judgment of such elector, the unfitness of the can- 
didate may be shown from his record. In the exercise of this priv- 
ilege, the elector has the plain right to his own viewpoint, whereon he 
may stand with all the safeguards of free citizenship. This position 
is so palpably consonant wiih our institutions that to advance it would 
seem to be supererogation, were it not for the fact that it has been 
assiduously misrepresented, to the distress of many credulous souls 
all over the United States, that the Supreme Court of Ohio held to 
the contrary, and that judges were, in tneir view, immune from crit- 
icism. 

The popular misinformation, as well as the absurd position in whch 
stand many people who- have discussed t\r is case without knowin^r 
much about it, is typified by this extract from a deposition taken in 
this hearing ; the deponent actually being a member of the bar of this 
state. In view of his naive admission of ignorance on the subject, 
this witness* lofty utterances furnish a touch of gaiety to this dreary 
case: 

"We criticised them [judges, candidates for re-election] as freely as we 
did candidates for the Legislature, for mayoralty, or for the governorship, 
or the presidency. We did not then conceive that our right to do so as 
citizens was taken away by the fact that we were lawyers. No one ever 
imagined that such a doctrine would ever be laid down by any court until 
the Thatcher Case was decided by the Supreme Court of Ohio. I have not 
read the decision of the court in that case in full, but I am of the impression 
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that It lays down the rule that a citizen who becomes a lawyer thereby 
-sacrifices some of the rights which he has as a citizen to criticise the ju- 
diciary and Judicial candidates (sic). If it does, I want to go on record 
right here that I do not subscribe to or recognize the validity, the Justice, 
the authority, or the policy of such a rule." 

Of course, the premise of this witness has no foundation in fact. 
What the Supreme Court did decide was (syllabus, 80 Ohio St. 492, 
89N. E. 39): 

"An elector who is an attorney has the right to criticise the Judges and 
conduct of judges In a decent and respectful manner, but no man has a right 
to degrade and Intimidate a public oflUcer and bring his office into contempt 
by the publication of libelous matter at any time, and the fact that such 
officer is a candidate for re-election will not excuse such conduct" 

And from the opinion (80 Ohio St. 673, 89 N. E. 90): 
"Again we say that there is a broad distinction between fair and tem- 
perate criticism and abuse or slander of the courts or judges constituting 
them. Mr. Lincoln was not guilty of the latter offense, nor did Judge Taft 
approve it. And nobody knows better than a lawyer that, while Judicious 
criticism is a necessary and effective means when used to keep judges mind- 
ful of their duties, and to prevent the selection of inefficient judges when 
Judges are chosen by the people, yet when carried beyond the limit of truth 
and fairness nothing is more certain to destroy the Judicial balance of timid 
Judges and to effectually impair the Impartial administration of Justice." 

The meat of the proposition, then, before us, is that two judges of 
the Supreme Court of Ohio joining in the foregoing enunciation of 
principles were still so little in mind that they would conceive them- 
selves offended, to the destruction of their judicial balance, by the 
purely casual exhibit to them of this entirely unobjectionable bulletin 
of the labor organizations which formed an altogether immaterial 
part of the record. 

In his answer in the state proceedings (80 Ohio St. 636, 89 N. E. 
81) Mr. Thatcher said : 

"That the defendant had nothing whatever to do with the preparation of 
that part of Exhibit C containing a report issued by the Ohio Federation' of 
Labor and Brotherhood of Railroad Trainmen ; that the same had been pub- 
lished and freely circulated throughout the state of Ohio a long time prior 
to October 24, 1908." 

So far as the record discloses, this disclaimer was treated as a fact, 
and, as finally disposing of this matter, it is a fact that absolutely no 
charge against Thatcher was ever made at any time, formally or in- 
formally, directly or indirectly, because this bulletin was either incor- 
porated in his circulars or circulated by him. 

The argument which suggests the disqualification of these two 
judges might be offered with the same propriety against their sitting 
in a case where one of the parties was of another political faith ; for 
instance, if the proprietor of some Democratic newspaper who op- 
posed their re-election in the campaign of 1908 was before them as a 
party in litigation. It appears all the more impotent when we contrast 
the labor bulletin with the Thatcher Morris circulars as to wording 
and tone. These circulars occupy pages 561 to 614, inclusive, of the 
case reported in 80 Ohio St., and pages 59 to 75 of 89 N. E., and are 
too long to be reproduced here. If we are to assume that this temper- 
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ate criticism of the labor people founded a proper objection to the 
participation of such judges in a case to which the authors or publish- 
ers were parties, then we have opened a wide opportunity for dis- 
qualifying a whole bench. All a party need then do would be to ex- 
ercise his plain right of critical comment of the several judges before 
whom the action in which he is a party might come, and, presto 1 he 
cannot be tried because of a disqualified bench. Somewhere we must 
indulge the presumption that those who are honored with judicial po- 
sitions have some notion that they are to be reasonably impersonal in 
order to measure up to their official obligations. 

The Supreme Court of Ohio said the Thatcher circulars were libel- 
ous of Judge Morris. In White v: Nicholls, 3 How. (44 U. S.) 266, 
11 L. Ed. 591, the Supreme Court of the United States defined libel 
as follows: 

"Every publication, either by writing, printing or pictures, which charges 
upon, or Imputes to, any person that which renders him liable to punishment, 
or which is calculated to make him Infamous, or odious, or ridiculous. Is 
prima facie a libel, and Implies malice in the author and publisher towards 
the person concerning whom such publication is made." 

Tested b)r the application of this statement, which is but the ordi- 
nary defin^ition of libel, these circulars were libelous, and shockingly 
so. If the language of almost any page is to be accepted as truth- 
fully reflecting Judge Morris' judicial career, he was infamous, a dis- 
grace tQ the bench. 

At the solicitation of respondent, he was allowed nearly a half day 
on the stand to justify what his publications said of Morris, with an 
outcome that was simply pitiful. Making every allowance possible for 
bombast, political heat, and merely lurid rhetoric, there remained gross 
libel, for which nothing approaching an excuse was offered. A few 
examples may be given ; for instance : 

"Innocence Not Protected. 

"Judges have great and exclusive power in divorce cases, which they are 
expected to use for the benefit of the defenseless children of unhappy maiv 
riages. Judge Morris has disregarded the sanctity of the home relation and 
exposed youthful Innocents to improper surroundings." 

An examination of the case upon which the respondent depended 
for this generalization disclosed facts readily accessible to the respond- 
ent, which showed that this was a cruel and entirely unjustifiable 
aspersion. 

"The Law is Against the Unfortunate. 

" The law is against the unfortunate' said Judge Morris in one case where 
he directed a verdict Why is the law against the unfortunate? Because 
judges make it so. In Judge Morris' court the law is against the unfortunate 
only because Judge Morris considers and declares it against the unfortunate. 
What good is a law or a Judge that does not protect the unfortunate." 

Nothing that the respondent offered remotely justified such a state- 
ment as the foregoing, nor this : 

"Man V. m^ 
"Judge Morris has for 14 years held for the defendant in the case of 

Man V. $$$$$." 
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Under the caption, "A 4-Flush Bluff," the respondent questions the 
sincerity of Judge Morris' action in inflicting jail sentences in trust 
prosecutions before him, and is unable, in his attempt at exculpation, 
to offer any respectable reason therefor. The attitude taken by him 
when on the stand shows that this paragraph was born of pure malice. 

One of the most flagrant instances, and, concluding with this, we 
are not by any means exhausting the libels contained in these docu- 
ments, is that published under the heading of "The Deadly Parallel" 
(see pages 561, 562, and 602 of 80 Ohio St., pages 60 and 71 of 89 
N. E.). As part of the context there appears this comment (page 
562 of 80 Ohio St., page 60 of 89 N. E.) : 

"Trial by Jury Is a constitutional right of every free citizen. We ordi- 
nary Americans are proud of our Jury system. Judges once respected that 
instltotlon. Of late many have tried in various ways to undermine it. One 
plan is to take cases away from the jury and direct verdicts for the coi> 
poratlons and trusts. This has been a favorite practice of Judge Morris." 

Seventy-one cases on the docket of the Lucas county court of com- 
mon pleas are there referred to by number, and the whole context 
suggests very plainly that each of these cases was an action for per- 
sonal injury against a corporation, and that in each Judge Morris had 
directed a verdict for the defendant and against the injured party. 

We are confident that no one could read this portion of the circular 
without reaching a conclusion that the reference to these cases is made 
to justify the charge in the text which we have quoted. The facts, 
however, which were as easily ascertainable by the respondent as to 
get the numbers of the cases, are that but 28 of these cases were for 
personal injury (4 against municipal corporations, 11 against private 
corporations, and 13 against private individuals). Of the balance, 29 
were on contract, and 14 were of various kinds — slander, malpractice, 
fraud and deceit, injuries by dogs, assault and battery, sale of liquor, 
and the like. In 5 of them the direction was actually for the plain- 
tiff, and, of the 23 of them which went to the reviewing court, Judge 
Morris' judgment was aflSrmed in 19. When it is considered that 
Judge Morris was 14 years on the bench, the atrocity of the deduction, 
upon such support as this, that it was a favorite practice with him to 
take cases away from the jury and direct verdicts for corporations, is 
apparent. 

When this part of the circular was under consideration, respondent 
attempted on the stand a scheme of justification. When he could no 
longer avoid direct answers, he admitted that it was always the clear 
duty of a court to determine whether a case had been made to go to 
a jury, and that the mere fact that a verdict had been directed raised 
no other presumption, in a lawyer,- than that the court had properly 
performed that duty, and then proceeded with five reasons why he 
should not be criticised fdr this particular offense: (1) That he but 
followed the precedent set by the labor organizations. (2) That to 
have referred to the 71 cases more in detail than to simply give the 
numbers by which they were entered would have made his circular 
"too voluminous." (3) That he invited the voters to examine the rec- 
ords for themselves. (4) That some people were extravagantly laud- 
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ing Morris, the effect of which he thought he should counteract. (5) 
That the fact that Morris was a candidate excused the quality of re- 
spondent's acts. 

The utter inadequacy of these excuses for so gross a libel, a charge 
assumed to be supported by what is offered as record proof, that a 
judge, in the conduct of his office, habitually discriminated against 
the unfortunate, is no less apparent than the oblique moral vision dis- 
closed in offering them. TaJce the third one, for instance. To invite 
voters to flock to the court records, instead of ameliorating the offense 
of libel, but aggravates 'it by emphasizing the false inipression at- 
tempted to be conveyed that record proof did exist of the charge. 

The distressing attitude of the respondent, who has not one word 
of regret for his conduct, appears in his statement : 

"We asked the voters to verify what we saJd, and I now unequivocally say 
that every word that appears In that list is true, except that one typograph- 
ical error.** 

Against such a state of mental and moral obtuseness reason appeals 
in vain. Every word true? It may be. But much less than all the 
truth is there, and his use of the partial truth in this context is de- 
signed to and does produce a wholly false impression. To have told 
just a little more truth about these cases — ^that but 11 of them were 
against the hated corporations, that but one-third of them were for 
personal injuries of all kinds, that in 5 of them the verdicts were for 
the plaintiffs, that 85 per cent, of those taken to the higher court re- 
sulted in the affirmance of Judge Morris' judgments, and that they cov- 
ered a period of a dozen and more years' experience on the bench — 
would have been to have shown the baseness of the charge they were 
cited to support. 

That this exploitation of half-truths in this connection and this ut- 
terance of so grave and baseless a charge was libel is so plain that the 
court must simply stand aghast at the position respondent still takes : 

"I did not think I did, and I do not yet think I did, libel him. I agree 
with your honor that, if I did libel him, I had no right to do it; but I 
claim I did not do it • • • There isn't a word of libel in this, to my 
knowledge, even now." 

The Supreme Court was right in denouncing this circular as libel- 
ous. It is clearly such a libel as is made a crime under the law of 
Ohio. We would not say that an attorney guilty of libel should, un- 
der all circumstances, have his right to practice law questioned. If 
the offense had no relation to his profession, it might be ignored by the 
court in which he appeared. But this libel is one which distinctly re- 
lates to his profession, not because its object was a judge of the court 
in which he appeared only, but particularly because he uses his profes- 
sional capacity to give point and effect to the charges which he makes. 
He is talking about things that the average layman can know nothing 
about. A charge that a judge is biased, unfair, the creature' of cer- 
tain interests, in the performance of his judicial duties, has point and 
acceptation, when made by a lawyer, much beyond that made by one 
not in the profession. His professional standing sharpens his weap- 
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ons. He is speaking from an elevation and with an authority peculiar 
to him. 

Such conduct of the respondent in this behalf is surely unworthy 
of the profession of which he is a member. That it was exhibited to- 
ward a judge who was a candidate for re-election does not give it a 
character it would not have if displayed when no election were immi- 
nent. Libel is no less libel when published to affect an election. 

Is it not easy to see that any assertion that a court is derelict in its 
duty to the whole people is bound to lessen in some degree that re- 
spect of the people for their courts which is essential to their useful- 
ness and authority? A charge that a judge shows himself to be unfit 
for his exalted position involves in some measure loss of regard for 
the place he occupies. Undoubtedly, it is often necessary to make 
such a charge for the purpose of removing an unfaithful oflBcer, and 
the risk thai judicial authority might be weakened thereby must be 
taken; but no lawyer, it seems to us, who possesses sufficient appre- 
ciation of what it involves to be an officer of a court of justice to 
deserve the confidence of a court and be useful thereby to his clients 
would venture to deliberately deceive and mislead the public, as in this 
instance. 
^ The right to criticise judicial candidates, whether upon their judi- 
cial record or not, is not involved in this situation. The right respond- 
ent is contending for is the right to employ his professional standing 
in deliberate libel, in order to work out personal feeling; and he claims 
the right, although to exercise it as he would involves a loss of respect 
for and a lowering of the proper influence of the very courts in which 
he undertakes to serve his clients. In our judgment, this conduct, 
and the indifference and unconcern still shown by respondent to its 
character, exhibit a fatal lack of appreciation of the functions and 
ethics of the office which he would hold at the bar. 

We cannot sympathize with respondent's invocation of section 11, 
art. 1, of the Constitution of Ohio, which reads : 

''Every citisen may freely speak, write and publlBh his sentiments on all 
subjects, being responsible for the abuse of the right." 

He has exercised his right to freely speak, write, and publish un- 
der this section. The question before the court is: Did he abuse 
the right? Under this section, by the recognized law, one libels at 
his peril, and there is where respondent stands. ^ 

[4] In argument, respondent and his counsel affect to consider 
this matter as involving contempt of court, and we are treated to 
much learning on the now popular notion that a tendency toward 
judicial tyranny in haling unfortunates to the bar for contempt must 
be curbed. The Supreme Court of Ohio did not consider the offense 
of this circular contempt of court, nor do we so regard it. Re- 
spondent's conduct meets no definition of cohtempt of court of which 
we have knowledge. It is treated purely as a circumstance indicating 
a want of professional character, a lack of fidelity to the obligations 
he took upon himself as a condition prerequisite to his admission. 

We have also indulged respondent's counsel in the consideration of 
the advance sheets of the opinion of the Supreme Court of Ohio in the 
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case of Cleveland Printing Company v. Nethersole, 84 Ohio St. 118, 
95 N. E. 735, and are unable to see wherein that case helps him here. 
The syllabus but states the settled law as to libel in this language : 

"To constltnte a publication libelous per se, it must appear tbat the pub- 
lication reflects upon the character of such person, by bringing him into 
ridicule, hatred, or contempt, or affects him injuriously in his trade or pro- 
fession.'* 

And th^ holding is simply that the language used by the newspaper 
of the actress is not of that kind. 

We might say that some of the lan^age of the circulars was not 
obnoxious to that definition, but certainly we could not make such 
an observation of the passages which we quote, or of many others. 
The object of the circulars was to bring Judge Morris into ridicule, 
hatred and contempt ; and when, in executing that purpose, respond- 
ent was guilty of untruth, or uttered half-truths to create false im- 
pressions, he was guilty of libel. That his office in circulating these 
documents was tainted by malice toward their object is very marked 
in the testimony. 

[5] Specification 17, which forms one of the serious charges against 
respondent in the state court, and of which he was adjudged guilty, 
is presented in full on pages 544-549, inclusive, of 80 Ohio St., and 
page 55 of 89 N. E. 

Briefly, it is that on February 1, 1908, respondent was the custodian 
of three promissory notes, two signed by Charles F. Milbum and 
George R. Hudson, made payable to one Albert Reiter, dated January 
7 and January 18, 1896, respectively, for the sums of $1,101.24" and 
$1,276.84, respectively, and one dated November 25, 1895, for the j 

sum of $2,500, payable to the First National Bank of South Bend, i 

Ind., and executed by the Toledo Road Cart Company, by C. F. Mil- I 

bum. Manager, and indorsed by G. R. 'Hudson and C. F. Milburn ; | 

that each of these notes had been fully paid and satisfied by Charles j 

F. Milbum, and had been surrendered to Milbum to the respondent's ! 

knowledge ; that on or about this date respondent, with intent to de- 
ceive the court, and to deceive Hudson, and to obtain a judgment on 
each of said notes against Hudson, and to procure for him (Thatcher) 
a large portion of the moneys to be realized therefrom, and with the 
fraudulent intent to conceal from Hudson the fact that each of said 
notes had been paid by Milbum, and the connection of him (Thatcher) 
therewith, delivered each of said notes to Alonzo G. Duer, Esq., an 
attorney at law, practicing his profession in Toledo, Ohio, and in- 
structed Duer to forthwith commence in the court of common pleas 
of Lucas county, Ohio, a civil action in the name of Reiter against 
Milbum and Hudson upon each of said notes, and to cause service of 
summons to be forthwith made on Hudson ; and that such action was 
accordingly commenced by Duer, who was ignorant that each of said 
three notes had been paid by Milburn. The petition contained three 
causes of action, each in the short form, with copy, permitted by the 
Ohi9 practice in actions by payee or indorsee of a promissory note, 
and demanded judgment for the full amount of the three notes, with 
interest in favor of Reiter as "owner and holder thereof." 

The evidence sufficient for a full consideration of this charge is 
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found altogether in the admissions of the respondent and in the cor- 
respondence ^between him and Mr. Milbum. The action of the Su- 
preme Court in condemning him has provoked Thatcher's repeated and 
heated protests in communications to law journals, interviews, and 
testimony. This court in this hearing has, at his instance, thrown 
wide open every avenue to a clear knowledge of the facts, and the 
attempt has been made to illuminate every dark comer, without regard 
to. technical rules of evidence. 

These are the facts : In March, 1900, Thatcher and Milbum, who 
was insolvent, met in Chicago and there totered into the relation of 
attorney and client; Thatcher engaging to make certain collections 
for Milburn. The latter informed Thatcher of the Reiter notes, and, 
protesting that Reiter should get something out of him (Hudson being 
likewise insolvent), proposed that Thatcher should attempt with Reiter 
to exchange for them four notes held by Milbum against one Murray, 
to which was attached as collateral stock in the Tubular Axle Com- 
pany. At the same time, Thatcher was engaged by Milbum to ob- 
tain from the First National Bank of South Bend, Ind., the $2,500 
note above referred to, in pa3rment or exchange for which he had 
already given the bank several paid-up life insurance policies. Mr. 
Thatcher testified that he had explicit instructions to take up the lat- 
ter note uncanceled, that Milburn's right of contribution against Hud- 
son might be preserved. The exchange of notes in each instance was 
effected by Thatchjer; Reiter taking the Murray notes, on which he 
afterwards obtained a small amount. 

These two questions are vital touching this specification: Did tlie 
exchange of the several note*? amount, in the judgment of the parties 
dealing with them, to a payment of each by Milbum, thereby cloth- 
ing him with a right of contribution against his co-maker and co- 
indorser, Hudson? Was Thatcher's continued custody of them in 
his capacity as Milburn's attom6y? It is fortunate for the court that 
the most significant testimony is in the form of correspondence, whose 
terms are unequivocal, and which is persuasive evidence, because writ- 
ten unaffected by the pressure of a tremendous issue. 

March 9, 1900, respondent, writing for the firm to which he then 
belonged, stated to Mr. Milbum the terms upon which he is pro- 
fessionally engaged, namely: That two-thirds of all collections for 
Milbum up to $2,250 and all over that amount are to be respond- 
ent's fees. 

May 17, 1900, respondent, for his firm, writes Mr. Milbum: 

"We have succeeded In procuring the Reiter notes, giving tn exchange the 
Murray notes and stock.'* 

June 23, 1902, he reminds Milbum that he has the Reiter and South 
Bend bank notes, and, speaking of Reiter's financial situation, and 
that the latter has been unable to get much on the Murray collateral, 
suggests that, if Milbum would turn the notes over to Reiter, some 
satisfaction possibly might be had out of Hudson, concluding: 

"Would like to have you and Mr. Knapp [Milburn's father-in-law] Instruct 
me in this matter." 

This letter is important, because it manifests a full knowledge of 
Reiter's inability to realize substantially on the Murray paper, which 
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Thatcher, as Milburn's attorney, induced him to "accept in settlement," 
as respondent phrased it in a subsequent letter, and because, in asking 
for instructions, he acknowledges Milburn's control of the notes and 
that his custody of them is under the latter. 

To this epistle Milburn replied, asking that the notes be sent him, 
when he would try to meet Thatcher's wishes. Instead of comply- 
ing with Milburn's request to return the notes, respondent, Jtdy 1st, 
writes reminding his client for the second time of the terms of the 
fee contract, two-thirds of the first $2,250 collected, and all above 
that amount to Thatcher, and .proceeds with this important statement: 

"I recently made a trip to Mishawaka to look into the affairs of our 
friend. I believe with considerable effort something can be realized on the 
Relter notes and on the note given to the South Bend bank. More can be 
done if the notes are sued on in the name of Reite^ and the bank. In order 
to get Relter and the bank to allow suits to be brought in their names, they 
will no doubt require a portion of the amount recovered to be paid to them. 
I am willing to give a portion of the amount to which I am entitled, pro- 
vided you are also willing to do the same. I consider our agreement of 
March 9th still in force, but desire your co-operation as to the. manner in 
which it shall be carried out." 

It is conceded that "our friend" refers to Hudson. Aside from this 
first suggestion that suits be brought in the names of strangers to the 
paper in its then condition, and that these persons receive compen- 
sation for the use of their names, this letter is important for the fact 
that in it respondent includes these three notes in, the business he has 
for Milburn imder the fee contract, which the latter is not permitted 
to forget. 

Milburn not ansjwering this communication, Thatcher, October 
18th, wrote again practically on the same lines. We quote it in full 
that the voice of respondent may be heard without editing : 

"On July Ist I wrote you concerning the Relter notes and also the note 
given to the South Bend bank. I stated that I thought there was a chance 
of collecting from Hudson, but that it would be better to make arrangements 
to bring suit in the name of the bank and Relter. I also stated that I was 
willing to pay a portion of my compensation to Relter and the bank in con- 
sideration for the use of their names. I do not suppose that the bank will 
require this, as its president expressed great regard for you, and seemed 
anxious to do all that he could to aid you. I do feel that Relter should 
have some compensation, as I assured him a long time ago that you had 
written me to the effect that you would make payments to him as soon as 
you were able to, regardless of the fact that he had taken the Murray notes 
in exchange. My suggestion is that suits be brought in Indiana in the name 
of Relter and the bank without further delay. I am on the track of evidence 
that should be valuable." 

A week later Milburn answered both letters by simply inquiring how 
much Thatcher thought he could get by his plan, closing the letter : 

"Give me the amount as nearly as you can, and I will then answer you 
promptly.** 

Thatcher answered to this that in his judgment it was possible to 
collect the face of the claim and possibly more. There appears to be 
no reply to this from Milburn. 

November 13th, respondent deems it time to remind his client by 
letter, for the third time, of the terms of the fee contract, quoting it in 
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full, and concludes by making very plain the status of the Reiter 
notes in his hands, as follows : 

"In this you will notice that the Reiter notes have been Included with other 
claims which you may have placed in our hands." 

Two letters are then exchanged, December 2d and December 20th, 
which need not be quoted, as they are preliminary only to a request 
from Milburn that Thatcher draw up papers for him to sign, trans- 
ferring to Reiter the right to sue the notes. In reply, February 7, 
1903, Thatcher writes : 

"Inclosed find draft of agreement suggested In the Reiter matter. Mr. 
Reiter called a few days ago to learn whether there was a prospect of his 
getting anything more on his notes. L asked him if he would allow the 
use of his name, providing he got 15 or 20 per cent, of the amount realized. 
He seemed willing to do this, although it seemed hard for me to make him 
thoroughly understand what I desired to know, but I trust he did under- 
stand me. I think it will be much better to have the suit brought on the 
First National Bank note in the name of the bank if you can make satis- 
factory' Arrangements. 

"Regarding your personal claim against Hudson, will say that he has 
bought a number of claims against both of you, so that I am unable to de- 
termine how your account with him stands. Let us have the Reiter mat- 
ter disposed of at an early date." 

The last paragraph is worthy of note, in connection with a line 
of argument employed by Thatcher in his letter of February 14th, 
below. No copy of the agreement tendered in this letter appears in 
evidence. 

February 13th Milburn writes : 

"I inclose herewith an assignment for the Reiter notes. The First Na- 
tional Bank of South Bend would not bring suit Consequently I make no 
assignment** 

The inclosed assignment is in these words, omitting for brevity that 
part which describes the two notes, the only notes affected thereby : 

"Whereas, G. F. Milburn has paid Albert Reiter in full for two notes as 
described below; and whereas, said two notes were jointly signed by C. F. 
Milburn and George R. Hudson: For a consideration C. F. Milburn assigns 
to said Reiter the right to sue George R. Hudson as a signer of the notes, 
and hereby assigns to him any amount that he may collect on same, to be 
his entirely, under the following conditions: Said Milburn is to be held 
harmless by said Reiter for any expenses whatever arising out of said suit 
Including attorney's fees." 

We embody in full respondent's answer under date of February 
14th, which, in our opinion, is one of the most significant documents 
in the entire correspondence : 

"Yours of the 13th, containing an assignment of notes to Albert Heiter, 
received. The assignment recites the fact that you have paid Reiter in full 
for the two notes and assign your right to sue Hudson as a signer of the 
notes and assign anything he may collect I fear this wm cause complica- 
tions, so that it would be claimed by Hudson that if you have paid Reiter 
for the notes, his [Reiter's] interest in them has ceased. Hudson will then 
claim that anything to which you are entitled is offset by claims which he 
has against you, and therefore your assignment to Reiter of the right to 
sue on the notes will allow Hudson to bring in his set-offs. In other words, 
Hudson will have the same defense against Reiter that he would have if you 
brought the suit Would not a better way be for you to sign a statement 



Digitized by 



Google 



990 190 FEDERAL BBPORTBB 

tx> the effect tbat» whereas, you have made an exchange of certain notes giv- 
en to you by one Murray for the notes held by Relter, and at the time of 
exchange it was represented to Belter that a considerable sum could be 
collected on said notes, but that It had afterwards been found that such was 
a mistake, and it being the desire of both parties to cancel such agreement 
of exchange, you therefore do by the Instrument named reconvey to said 
Reiter all rights which you acquired by reason of such transfer, and he in 
turn conveys to you the Murray notes? It is possible that I will go through 
your city in about a week or ten days, and will wire you if I do so. My 
trip is not definitely planned." 

Milbum promptly and briefly replied that he was not willing to 
sign such a paper as that indicated by respondent, or "to sign any 
paper that will make me liable again for notes that I have paid him 
for," but will sign any paper that would protect both him and Reiter, 
and the matter then rested for nearly two months, to be revived by a 
letter of Thatcher of April 4th, explaining his view that Reiter could 
not sue on the notes against a maker and accept an assignment to the 
effect that he had been paid, and including this paragraph, which we 
quote, in the view that, because it was not worded when a pregnant 
issue was pending, it is more weighty evidence of respondent's view 
of the situation than subsequent explanations : 

"You wrote me some time ago to assure Mr. Belter that yon would pay 
the amount due him when able to do so, even if he did accept the Mifrray 
notes in settlement. If this is your intention, you ought not to hesitate In 
placing the thing in such shape as to make it possible for Belter to realize 
something.** 

In reply, Milbum bluntly said: 

"Draw up a transfer from me to some one else, assigning my claim against 
Hudson on these notes and protecting me, send to me to sign and return 
to you, and then let that party sue in his name for Belter. Send me with 
this paper one signed by the party releasing me ^rom any liability. I will 
sign no paper creating any new liability on my part" 

Nothing further was done until September 21, 1903, when Thatcher 
wrote Milburn, inclosing a draft of a new agreement, to which Mil- 
burn promptly replied, emphatically refusing to sign the paper, say- 
ing, among other things: 

"I should like very much indeed to know that Albert Belter had been paid 
in full and would be willing to sign a paper assigning these claims to him. 
if the assignment could and would be vx)rded in such a way that I icould 
not he again held liable to Reiter or any one else in case of failure to bd 
satisfied toith whatever w(m collected from Hudson,** (Underscoring Mil- 
burn's.) 

Except for one exchange of letters in November, which is not sig- 
nificant, the correspondence lagged until February 27, 1904, when 
Thatcher wrote Milburn, inclosing a new assignment to be signed, 
transferring the notes to Reiter, and a form of receipt for the notes 
to be given in return for the assignment. Milburn's reply to this was 
to say that a friend would call on Thatcher for a conference, and four 
subsequent letters passing between the parties make very plain that 
this last proposed form of assignment was unacceptable to Milburn. 
The correspondence comes to an end with this letter from Thatcher, 
September 9, 1904: 
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Yonr letter of August 12th came during my absence from the city. I 
think it best that you have your own attorney draft such papers as are nec- 
essary to be signed by Mr. Knapp transferring the Hudson notes to Mr. 
Reiter. In fact, I thinlE the notes are already indorsed without recourse 
and can be transferred by delirery. If you will consent to my proceeding 
In Reiter*s name, will do so and not ask for any papers at alL Would like 
to make some progress In this matter.*' 

And Milburn's reply, dated September 12, 1904: 

"Answering your favor of the 9th, will say that If a way can be devised 
for going to work on this matter which will absolutely hold Mr. Knapp and 
myself harmless, all right. We will then sign papers authorizing you to 
go on. If this cannot be done, the matter will have to be dropped." 

We are unable to read this correspondence and arrive at any other 
conclusion than that both parties considered all along the ownership 
of these three notes to be in Milbum, and that Thatcher's custody 
was that of an attorney for him. With the full knowledge of a par- 
ticipant, Thatcher assumes all along that the "exchange" with Reiter 
extinguished the latter's interest in the two Milbum-Hudson notes. 
If none of the many other expressions in that behalf concludes him, 
certainly the letter of November 13, 1902, accomplishes that result, 
wherein, after quoting again the terms of the fee contract of 1900, 
he says: 

"Iiv this you will notice that the Belter notes have been Included with 
other claims which you may have placed in 6ur hands." 

This language also is conclusive that respondent was holding the 
notes as Milbum's attorney. The effect of this correspondence also 
is unquestionably to leave the notes at the conclusion in exactly the 
same status as they were all along. They were not assigned to Reiter, 
fpr Milburn's well-meant attempt of February 13, 1903, Thatcher did 
not accept, because in his judgment, as he baldly says in his reply of 
February 14th, it would not deceive anybody; it might cause "com- 
plications" ; and thenceforth they were not able to agree upon a form 
of assignment which could be relied upon to impose on Hudson. 

We agree, also, with the committee that the effect of the last two 
letters — Thatcher's request and Milburn's denial — amounts to a pro- 
hibition on the part of Milbum to his attorney (Thatcher) to proceed 
on these notes as matters then stood. 

Nothing further took place for two years. The notes remained 
with Thatcher in precisely the same capacity. No new facts inter- 
vened. Then, without the slightest authority which respondent is able 
to show this court, unless it can be gathered from the foregoing cor- 
respondence — which is a proposition too abstruse to be readily 
grasped — Mr. Thatcher entered into this contract of December 6, 1906, 
with Reiter: 

"Albert Reiter hereby employs C. A. Thatcher, who nndertalces to collect 
from George R. Hudson and James Murray all that can be recovered on cer- 
tain notes executed by said Hudson and said Murray and now owned by the 
said Reiter. Said Reiter agrees to pay to said Thatcher one-fourth of what- 
ever sum may be realized on said notes, either by suit or, settlement, and as- 
signs to said Thatcher an interest in the subject-matter of said claini and 
notes as collateral security for any fees to which he may be entitled. It is 
understood that said Thatcher wiU make no charge for services rendered un- 
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less something is recovered, and will use diligent efforts In the prosecution of 
said claims." 

It is conceded by respondent, who offers this contract, that the notes 
referred to therein as executed by "said Hudson" are the Milburn- 
Hudson notes which are the subject of the above correspondence. 
We agree with the committee that respondent is ungrateful in his 
complaint that the Supreme Court did not take this contract into 
account, and that it was a mercy to the respondent that that court did 
not notice it. We are forbidden by the respondent himself to be 
equally merciful, for he literally thrusts it upon us. To hold these 
notes as Milburn's, under the contract of 1900, that he should have 
at least two-thirds of the proceeds of collection, and at the same 
time contract to collect them as the property of another client, is a 
piece of professional acrobatism too unseemly to be considered pa- 
tiently. 

The rest of this sorry story is soon told. February 1, 1908, just 
before noon on a Saturday, the court oiBces closing for the afternoon, 
respondent took not only the Milburn-Hudson notes, but also the 
South Bend bank note, in which Reiter never did have any interest, 
and which at no time Milbum attempted to assign, to an attorney who 
was ignorant of all the circumstances, and procured him to sue the 
notes as though they were the property of an owner and unpaid. 
This is the act with which this specification deals, and it is precisely 
what respondent, from June, 1902, to September, 1904, tried in vain 
to induce Milburn to agree to. 

The letters of July 1, 1902, and February 14, 1903, from Thatcher 
to Milbum, involve a distinctly immoral proposition. The notes are 
to be sued, as Thatcher proposes, in the name of a person who has no 
interest in them, and who is to sell the use of his name and to assume 
an apparent interest for the purpose of imposing upon Hudson. There 
is no need to multiply words in characterizing respondent's attitude 
shown therein. It was immoral and unprofessional, confessedly in- 
volving imposition and deceit. The manner in- which the suit w^as 
brought but carried out the deceitful plan respondent proposed, and 
which Milburn rejected. 

Shortly after his disbarment, Thatcher wrote a letter to the Ohio 
Law Bulletin in his defense, and there attempted to place himself, with 
respect to this transaction, in more favorable light. He has urged 
that communication upon this court as embodying his answer to his 
critics. He says : 

**In the bearing at Columbus I offered to sbow that the original transfer 
of the Murray notes to Reiter was a fraud perpetrated by Milbum on Reiter, 
in that the Murray notes were past due and wholly without consideration be- 
tween Murray and Milbum, though this was not known by me at the time 
of the transfer. This evidence was rejected by the court My contention 
is that with this evidence in it clearly appears that Reiter parted with his 
notes without consideration and had the right to ignore the exchange for 
the Murray notes and bring his suit as he did bring it" 

We find in the record before us, and in respondent's own state- 
ments, matters which provoke at least a guarded question of the 
veracity of his claim that he did not know at the time "that the original 
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transfer of the Murray notes to Rciter was a fraud perpetrated by Mil- 
bum on Reiter, in that the Murray notes were past due and wholly 
without consideration," and which also raise a suspicion that respond- 
ent is at least disingenuous in assuming now an attitude of virtuous 
indignation at Milburn for using him as a tool in the perpetration 
of a fraud, under influence of which commendable feeling he made 
the contract with Reiter of December 6, 1906. These matters are: 
First. That having the Murray notes in his possession, as Milburn's 
attorney, for the purpose of trade with Reiter, he must at least have 
known that they were past due. Second. From a letter from Thatcher 
to Milburn, dated March 14, 1900, this appears : 

"Have se^i Mr. Reiter, but have not been able to get him to accept the 
Murray paper. • • • Murray had told him that he would not pay a 
dollar on the notes, and he seems to be afraid to tonch the Murray notes." 

It seems hardly possible that this does not involve information then 
to. both Thatcher and Reiter that these notes were accommoda- 
ticMi paper. Third. That, in urging the Murray notes upon Reiter, re- 
spondent dwelt specially upon the collateral as being of some vailue, 
according to his own testimony. Fourth. Three years before the 
correspondence dosed, and five years before his contract with Reiter, 
respondent had made the first and only collection on this paper for 
Reiter, and knew exactly how bad a bargain he had persuaded Reiter 
into. Fifth. In his letter of February 14, 1903, planning the im- 
position he had in mind for Hudson, he uses language which in- 
dicates a complete knowledge of all the circumstances of the trans- 
action in which he acted for Milburn. Finally, and as conclusive in 
our mind that the wrongs of Reiter and his own alleged unconscious 
part in the perpetration of a fraud were not embittering him against 
his unworthy client, it appears that when he took these notes to 
Duer to be sued he said to the latter: 

**We don't want to hold MUbum ; he is helping oa.** 

If he were then acting in repudiation of a base fraud, and treat- 
ing that transaction as if it never had been, it does not seem likely 
that he would have been so considerate of Milburn, the author of the 
fraud and his own betrayer. It is a fair, almost necessary, presump- 
tion, at any rate, from the record, that respondent knew ay much of 
this transaction when he was treating these notes as clearly Mil- 
burn's, in 1904, as he did two years afterwards, when he made the 
fee contract with Reiter. But, giving him the benefit of the doubt, 
when suspicion came to him that he had been used to defraud Reiter, 
his professional duty toward his client, Milburn, was to give the lat- 
ter a chance to be heard before he rendered judgment that the notes 
were Reiter's. Again, assuming that this may be received in defense 
of his action with the Reiter-Hudson-Milburn notes, it has no office 
touching the South Bend bank note, in which Reiter never had an in- 
terest, and as to which Milburn's holding, in Thatcher's professional 
custody was without a flaw. No excuse is offered for suing that in 
Reiter's name. 
190 F.-^ 
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Again, in this letter, Thatcher says: 

"No one claims that he [Reiter] did not have the right to sue for con- 
tribution. If I mistook the remedy, I fear that many other lawyers In Ohio 
have made like mistakes In their professional lives, and are now liable to 
account for the same." 

•If Reiter had never parted with his title to the Milburn-Hudson i 

notes, then, of course, his right to sue was not the right of contribu- j 

tion. If he had a right of contribution, it must have been through 
some assignment from some one who had paid the notes, namely, 
Milburn, and the last word had from Milburn was his refusal to as- ' 

sign generally to Reiter. 

It is remarkable hardihood for respondent to now plead that \ 

Reiter had the right of contribution in face of the record he made 
for himself in the above correspondence in trying, for more than two 
years, to avqid that very thing. That is exactly what he refused to 
permit Milburn to convey to Reiter. It is also remarkable against 
the fact that the suit was not brought in the form of an action for 
contribution. Again, whatever may have been Reiter's right to sue 
for contribution on the Milburn-Hudson notes (and we are unable to 
find any in this record), he clearly had no such interest in the South 
Bend bank note. 

The two excuses are inconsistent with each other, and neither can 
be reconciled with the record. It is unfortunately true that the more 
respondent attempts to explain the more deeply do the facts involve 
him. As in the letter from the respondent to the Law Bulletin, from 
which we quote, and as in many statements he has made to the court, 
and elsewhere, publicly or privately, he may take up one phase of the 
matter, handle a few of the incidents, and -construct a plausible story j 

of self-exoneration; but the whole record, patiently and honestly 
analyzed, presents a sordid attempt to plant a suit on a fictitious 
basis, with a view to deluding the defendant (Hudson) into a different 
defense than he would be entitled to in an action brought on a true 
state of facts, and respondent's purpose is so persistent that, unable 
to gain his client's consent, he calmly repudiates his professional 
obligations to Milburn and finds virtue in the act. 

In face of the record lie made himself, it is puerile for respondent 
to hint that he is being punished because possibly he "mistook the 
remedy." He made no mistake. Mr. Duer planted the suit exactly 
in the manner occupying Thatcher's mind when he wrote the letters 
of July 1, 1902, and February 14, 1903. 

Respondent again finds credit for himself in the fact that his con- 
tract with Reiter called for a fee of but 25 per cent.; whereas, he 
was to have a much larger share in the arrangement he was seeking 
to make with Milburn. The amount which Thatcher, in his letter to 
Milburn, thought would be sufficient to buy the use of Reiter's name, 
was 10 per cent. In the contract which he proposed and sent for 
Milburn's signature September 21, 1903, when he had full knowledge 
of how badly Reiter fared with the Murray notes, occurs this passage : 

''It being understood, out of any collection made on said notes, the said 
Reiter shaU retain ten per cent. (10%), and shall pay to me forty-five per 
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cent. (45%), and to C. A. Thatcher forty-five per Cent (45%). Should the 
45% to which I may be entitled amoiint to the sum of $2,250.(K), then said 
Reiter shall pay to said Thatcher all over the sum of $2,250.00/' 

Milburn refused to sign this for reasons already given, but directed 
that, when a satisfactory form of assignment was reached, it should 
transfer to Reiter his (Milbum's) 45 per cent. At no time did re- 
spondent, when treating these notes as Milburn's, provide a larger com- 
pensation to Reiter than 10 per cent. It is difficult to see any virtue 
in the 'fact that when respondent found himself unable to prosecute 
this business on a basis of 45 per cent, and all over $2,250 when 45 
per cent, reached that sum, he lowered his terms to 25 per cent. net. 
The circumstances rather indicate the persistence with which respond- 
ent pursued his intention to make something for himself, whatever 
the means required to carry that purpose into effect. He was dealing 
with paper which he certainly held as attorney for Milburn. To treat 
it, without notice to his client, as the property of a stranger, was with- 
out the slightest professional excuse. That in the ravishing of his 
client's interests he made better terms for the stranger than were origi- 
nally in his mind does not relieve the viciousness of the transaction. 
The professional wrong conduct of which respondent stands convicted 
was conceived by him in 1902. The conception was fully set out in 
the letter of February 14, 1903, and found its logical and consistent 
execution in the planting of the suit. How much it cost in promises 
to buy Reiter into the consummation is not important. Besides, it is 
quite apparent that 25 per cent, of recovery in an action upon the 
notes as unpaid and in original payee's hands involved more money to 
respondent than to have sued upon a right of contribution in favor of 
Milburn. 

The action brought by Duer is still pending on an amended petition 
signed and filed by an attorney in Mr. Thatcher's employ, and the is- 
sue is raised by reply to Hudson's answer (Milburn not being served) 
that the exchange with Reiter was fraudulent. While the case at bar 
was on hearing, this case of Reiter v. Hudson and Milburn was tried 
to a jury in the state common pleas court, with a verdict for Reiter on 
the Hudson-Milburn notes; the cause of action on the South Bend 
bank note being withdrawn. Thatcher was not a witness before the 
jury in this case, nor did that court have the enlightenment all this 
correspondence has furnished the Supreme Court, as well as this court. 
Nevertheless, this verdict has been offered to us as controlling the 
question of fact, and has been used as another text for violent attacks 
upon the Supreme Court. As it appeals to us, it is entirely imma- 
terial whether or not Reiter was induced by fraud to part with the 
Hudson-Milburn notes. Respondent's conduct is to be tested by the 
view he is seen to be taking of that transaction. However that may 
be, on a motion for new trial. Judge Wannamaker, who tried the case, 
has set the verdict aside for want of evidence sufficient to support the 
claim of fraud. 

We note here a bit of record which illustrates respondent's profes- 
sional sinuosities and illuminates the character of his moral percep- 
tions. Endeavoring to explain why he brought the action in the name 
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of another attorney, he testified that at the time he expected Hudson 
to permit a default judgment, with the main contest to be in collecting 
it, and that he had social relations with Hudson and his family which 
he feared the suit would interrupt if he appeared in it. Of course, 
it is an interesting sidelight, set aflame by this excuse, that he was 
willing under cover to impose a deceitful action on his friend. But 
we have reference especially to another matter. Thie record of this 
case as far as it had gone (to the verdict) was admitted in this hear- 
ing, upon respondent's insistence, although it seemed of doubtful 
materiality. In it appears the fact that, after an answer had been 
filed, and the hopeful expectation that no resistance would be oflFered 
by Hudson was at an end, respondent filed an affidavit of prejudice 
in the case, although not yet attorney of record, and never thereafter 
appearing as attorney of record, in which he swore that he was "one 
of counsel for the plaintiff in said case; * ♦ * that the said judge 
has a bias and prejudice against affiant" — the judge referred to being 
Judge Morris. 

Two reflections occur right here: First. That this was an unnec- 
essary and uncalled-for attack upon Judge Morris, who but for the 
affidavit might not have known of respondent's secret professional in- 
terest in the case. Second. That friendship for Hudson, which he 
claimed was strong enough to impel him to hide behind Ehier, that 
the friend might be deceived, was not equal to the strain imposed by 
the fact th^t his friend was oflFering a defense which respondent as a 
lawyer, with full knowledge of all the facts shown by the correspond- 
ence just considered, knew he was entitled to. On the whole, we in- 
cline to the opinion that this circumstance suggests that his excuse for 
suing Hudson through another law office was disingenuous, and tliat 
his real object was to aid the deception upon Hudson which he pro- 
posed in his letters to Milburn, and that, when he found this line un- 
availing to* delude Hudson, his cupidity, which involved him in the fee 
contract with Reiter touching Milbum's paper, got the better of him 
and brought him into the open in the case. It appears to us as but an- 
other fact tending to prove that the action against Hudson in the 
form in which it was brought was not in good faith. Shortly after 
the filing of this affidavit he was disbarred from practice in the state 
court, and the subsequent amended petition was filed in the name of 
an employe of his office as attorney. 

In fairness to the respondent, we ought not to finish the considera- 
tion of this matter without discussing the reason advanced by him to 
us for treating this paper as Reiter's after having so long held it as 
Milbum's. It is that he thought he might read Milbum's letter of 
September 12, 1904 — the last word Milburn wrote, and which Thatch- 
er never answered — in the light of Milburn's attempt to assign his 
right of contribution on February 13, 1903, which Thatcher rejected 
because, as stated in his reply of February 14th, it "might cause com- 
plications" in not giving a chance to deceive Hudson, and regard 
the two as affecting a relinquishment by Milburn of all his rights to 
these notes. That position, however, is hardly plausible even, first, 
because Milburn never had or claimed any rights in the notes save a 
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right of contribution, and in suing Hudson the action was not upon a 
right of contribution at all, all the correspondence showing that 
Thatcher never intended to sue on such a foundation; and, second, 
because Milburn in that last letter expressly cautioned Thatcher that 
nothing should be done, except that "which will absolutely hold Mr. 
Knapp and myself harmless," otherwise "the matter will have to be 
dropped," whereas the suif which was begun, and begun, too, pre- 
cisely in the way in which Thatcher for six years persistently intended 
it should be begun, was framed in the one way in which Milburn 
would not have been held harmless, for a judgment as therein aimed 
at would have put him at the peril of a right of contribution in Hud- 
son. It seems to us that in taking such a position, if rdfepondent did in 
fact take it at the time the action was begun, he violated the plainest 
purport and caution of this last letter from his client, Milburn. Be- 
sides, what has this to do with treating the South Bend bank note as 
Reiter's? It was not included in the rejected assignment of Febru- 
ary 12, 1903, and Reiter never had a color of right to sue it, even on 
respondent's construction of the correspondence. 

Specification 14, of which the Supreme Court of Ohio found re- 
spondent guilty, is founded upon the admitted fact that on October 5, 
1906, respondent caused to be prepared and delivered to the clerk of 
the Lucas county court of common pleas 11 affidavits of prejudice 
against Judge Morris, in which, as to their respective cases in which 
he was attorney, Thatcher stated under oath that Morris entertained 
a bias and prejudice against him. It is alleged that, having delivered 
these documents to the clerk, respondent requested the latter to in- 
form Judge Morris that if he would transfer the cases to another 
judge the affidavits would not be filed, and that by this action the re- 
spondent undertook to intimidate and improperly influence Morris as a 
judge, and to obstruct justice, etc. Touching this specification, the 
Supreme Court said (page 663 of 80 Ohio St., page 87 of 89 .N. E.): 

*'The facts stated in specification 14, standing alone, would probably not 
be regarded as sufficient to sustain the charges; but the respondent's own 
testimony, in the opinion of a majority of the court adds materially to the 
gravity of the situation." 

Evidence before us warranted, in our judgment, a feeling in re- 
spondent at that time that Judge Morris was not personally friendly 
to him. Wherefore, considering the state practice regarding affidavits 
of prejudice, we feel that he should have the benefit of the doubt. 
At any rate, without in any way questioning the judgment of the state 
court respecting qualifications for its bar, we do not consider that the 
matter demands attention at our hands adversely to the respondent. 

[8] Three charges of misconduct, charges Nos. 2, 3, and 4, are 
made in this case against respondent which were not before the state 
court. Charge 2, in effect, is that a case in this court, entitled Rucki 
V. Pennsylvania Company, having been tried to a jury, Knappen, 
Judge, respondent prepared and submitted a bill of exceptions to Mar- 
shall & Eraser, counsel for the railroad, for their approval before sub- 
mission to the judge for signing and sealing, and that, after Marshall 
& Eraser had amended the bill and had approved it, respondent, will- 
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fully and with intent to deceive said attorneys and the trial judge, 
caused to be inserted in said bill a certain paper (Exhibit K in Ais 
hearing), to which said attorneys had objected, and thereupon imposed 
the bill as so added to upon the trial judge, who, without knowledge 
of respondent's act, signed the same as if it had been approved by all 
counsel. 

The court, in considering this charge, is saved the necessity of pass- 
ing fully upon an issue of veracity raised by the oral testimony of Fras- 
er, who is the only witness for the committee, and respondent, because 
correspondence between Thatcher and Marshall & Fraser, and between 
both parties and Judge Knappen, introduced in evidence, and the ad- 
missions of res*pondent himself combine to an unmistakable conclu- 
sion. 

The verdict in the case in question in its amount disappointed Mr. 
Thatcher, who represented the plaintiff. Wherefore he undertook to 
prosecute error. June 10, 1908, he submitted the bill of exceptions to 
Marshall & Fraser, who returned it immediately unapproved and un- 
examined, because of an inability to meet his request that they examine 
and return it by that evening. The fact that they had not approved or 
examined it was stated in a letter from them to Thatcher, a copy be- 
ing sent to Judge Knappen, together with their protest against inclu- 
sion in the bill of matter referring to the motion for new trial and the 
affidavits in support thereof. Judge Knappen, June 13th, returned the 
bill to Thatcher without his approval, saying to respondent, among 
other things: 

"It also contains the proceedings on the motion for new trial, the denial 
of which is not a proper matter of exception, nor can it be reviewed by writ 
of error in the federal courts. • * « The matters which I think should 
be eliminated are these. * * * (4) The proceedings upon motion for new 
trial and the affidavits in connection therewith." 

It is respondent's persistence in keeping in the bill this matter touch- 
ing the motion for new trial that got him into the difficulties out of 
which this charge arises. June 24th he sent the bill to Marshall & 
Fraser for the second time. On the 29th they returned it, accom- 
panied by a letter in which they said : 

"And we also object to the reference to the action of the trial court upon 
the motion for a new trial, and object to any reference to the evidence and 
affidavits on that hearing." 

On the same day they wrote to Judge Knappen to the same effect. 
July 1st Thatcher sent the bill to opposite counsel for a third exam- 
ination, with a letter; the part important for this consideration read- 
ing as follows : 

"On the question of the affidavits, I cannot agree with you that they should 
not be in the bill, as I do not know of any other manner In which the sub- 
stance of these affidavits can get into the record, unless it is agreed that the 
substance of these affidavits is correct With that in view, I hand you here- 
with a condensed statement of the substance of these affidavits, and would 
suggest that you have it inserted directly after the charge of the court If 
you consent to this, all of the affidavits may then be separated from the bill 
of exceptions.*' 
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The 'testimony is that this letter and bill were trsinsmitted by mes- 
senger, and with these, in a separate envelope, was the "condensed 
statement of the substance of these affidavits," which figures in this 
case as Exhibit K. 

On the same day Marshall & Fraser returned the bill, with a letter 
which we copy here in full, as showing the emphasis with which they 
repeat their objections to the inclusion of the matter which Judge 
Knappen, three weeks before, had directed respondent to omit. The 
letter from Marshall & Fraser to Thatcher reads : 

"We have your favor of the 1st Inst, again handing ns the bill of excep- 
tions in the case of Rucki against the Pennsylvania Company. We note 
that you have made all the changes we ask, except omitting reference to the 
hearing upon the motion for a new trial, and the reference to the aflfldavits. 

**We are satisfied with the bill as you now have it, except that portion re- 
ferring to the hearing of the motion for a new trial and the attaching to 
the bill of exceptions of the affidavits or the substance thereof. 

"Our position is that there is no proper place in a bill of exceptions, in fhe 
federal court, for any reference to a motion for a new trial or any evi- 
dence used thereon, either oral or in the form of affidavits. We must there- 
fore object to these affidavits or the substance thereof being attached to this 
bill of exceptions. In forwarding the bill to Judge Knappen, you may send 
him this letter, if you wiU." 

July 2d the bill was sent to Marshall & Fraser for the fourth time, 
accompanied by this letter from Thatcher : 

"I have removed the affidavits on motion for new trial in Rucki case from 
bill of exceptions, and think it now entirely accords with your views. If it 
does, will you please O. K. the same, and I will at once transmit it to Judge 
Knappen." 

It then contained, on the last page, and immediately above the 
judge's certificate, this: 

"Thereupon and within due time, the plaintiff filed his written motion to 
set aside said verdict and for a new trial, for the reasons set forth in said 
motion, and upon the hearing of said motion, and in support thereof, read to 
the court the affidavits hereto attached, of the following named persons 
[naming them]. The court thereafter overruled said motion of the plain- 
tlfC for a new trial, to which action of the court the plaintiff duly excepted." 

This paragraph Mr. Fraser eliminated by cross-hatching, and, hav- 
ing satisfied himself that the bill conformed to his views, indorsed the 
"O. K." of his firm, and returned it to,the respondent, who, July 6th, 
sent It to Judge Knappen with a letter of about 200 words, sayirw;, 
among other things : 

"You will notice that the bill has been completely rewritten, and approved 
by counsel for the defendant." 

July 10th the judge signed it, and, in returning it, wrote to Thatch- 
er, sending a copy to Marshall & Fraser, as follows : 

"I have signed the bill of exceptions as prepared by you and as approved 
by Messrs. Marshall & Fraser, making, however, one slight correction upon 
the sheet inserted between pages 23 and 24. It does not occur to me that 
the matter on that page [which relates to the hearing of motion for new 
trial] is properly part of the bill of exceptions; but as Messrs. Marshall & 
Fraser have O.K.'d the bill, I wlU let It stand, with the addiUon which I 
have made." 

The sheet referred to by the judge as being between pages 23 and 24 
was Exhibit K, the "condensed statement of the substance*' sent to 



Digitized by 



Google 



1000 190 FBDB&AL BBPOBTBH 

Marshall & Fraser July 1st by respondent with the letter quoteS aliove, 
in which it is offered as an alternative to the affidavits, and which he 
suggests they have "inserted directly after the charge of the court/* 
It is the same proposition which defendant's counsel rejected in their 
. reply of that date, which we again quote in part : 

''We must, therefore, object to these affidavits wr th0 ntbitcnee thereof 
being attached to this blU of exceptions." 

It is for the alleged wrongful insertion of this sheet (Exhibit K) 
after approval of the bill by opposing counsel that respondent is fac- 
ing this charge. When the bill reached and was signed by Judge 
Knappen, this sheet ^as permanently bound between the copy of 
plaintiff's refused requests to charge, which ended page 23, and ihc 
court's charge, which headed page 24. 

Immediately after the receipt of Judge Knappen's letter apprising 
them of the condition of the bill, Marshall & Fraser voiced their ob- 
jection, vehemently protesting that it was not approved by them in 
that form. It is apparent, then, that the issue is whether Exhibit K 
was before them as a proposed part of the bill when they indorsed the 
latter as satisfactory. 

On the hearing, Fraser testified positively that when the bill was ex- 
amined and approved by him there was no sign of Exhibit K ; that, 
had it been there, it could not have escaped him. Thatcher, with equal 
positiveness, asserts that the sheet was sent to Fraser inserted loosely 
in the bill, and that it came back in that position. In this he is sup- 
ported by his clerk, Gamble, whose apparent honesty and purpose to 
tell the facts as they were in his mind impressed the court. His loy- 
alty to his employer was manifest. He was, in 1908, about 20 years 
old, and had been general utility boy, clerk, and stenographer for re- 
spondent for about two years, and at the hearing was still in that pos- 
ition. A close cross-examination developed a justification for the feel- 
ing that he might easily be honestly in the mental error, not at all 
uncommon with upright witnesses, who, when their partisan feelings 
are aroused, testify to things as having actually occurred because they 
believe that, in the usual course of matters, they must have happened. 
He said that his duties concerning the bill were purely routine. He gave 
no reason at all why this one fact, purely casual at the time, should 
have been so impressed upon him, while other details (he carried the 
bill to Fraser four times) should be so hazy in his memory, and finally 
said that matters torching the bill made no "extraordinary impression, 
nothing more than the rest of the office duties." His testimony now, 
three years afterward, is much more in respondent's favor, goes more 
into detail at vital points, than that of his affidavit prepared in 1908 
for Judge Knappen's information, although that affidavit was dictated 
by respondent himself to meet Marshall & Eraser's motion to elimi- 
nate this sheet. There is an atmosphere about Gamble's testimony 
which makes easily possible a disregard of it without at all reflecting 
upon him. 

On the whole, as the record stands at this point, it is very easy to 
decide the issue against respondent on the preponderance of the evi- 
dence. It is very improbable that Fraser, who from the very first. 
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and in two letters to Thatcher and two to Judge Knappen, had so 
strongly objected to anything of this kind, would have so suddenly and 
inexplicably yielded had he known of Exhibit K's presence in the bill. 
We have seen that only the day before, in the aptest and strongest 
language, he had rejected this very paper as a proper part, of it, and 
had definitely refused to approve the bill when burdened by it. 

It is equally improbable that, had the sheet been in the bill when 
delivered to Fraser July 2d; he would have overlooked it. According 
to Thatcher and Gamble, the bill on that day was bound together at 
the top by tape passed through holes about three- fourths of an inch 
from file top of the sheets, and Exhibit K was loosely placed between 
two of the leaves, in their opinion being fastened only by a clip. Un- 
der these circumstances the clip would advertise its presence almost 
on a casual handling of the document, and in addition the sheet would 
protrude nearly an inch beyond the other sheets at the loose end and 
literally obtrude itself upon the attention. We think, therefore, it is 
inconceivable that Mr. Fraser, who surely examined the bill, for he 
struck out the reference to the motion for new trial just before the 
certificate, should not have seen it at the time, if it were actually there. 

Marshall & Fraser's prompt repudiation of this sheet as part of the 
bill they approved as soon as they learned of ^ its incorporation is to 
be considered. Such conduct entirely harmonizes with their position 
prior to July 2d, and becomes wholly incomprehensible if, in fact, on 
that day they receded from that position. 

Two words from the respondent himself incline the preponderance 
strongly against him. • First is the letter of July 2d transmitting the 
bill to Marshall & Fraser for the fourtji time. We cannot believe 
that, by the time he wrote this, Thatcher should not have compre- 
hended Fraser's "views" involved elimination from the bill of all pos- 
sible reference to an3rthing pertaining to the motion for new trial. 
But the day before respondent had written to Marshall & Fraser that 
he handed therti "a condensed statement of the substance of the affi- 
davits," which "statement," all agree, was this Exhibit K, and which 
he suggested could be used as an alternative to the affidavits, and on 
the same day came back in reply, in each of three^paragraphs of the 
letter which we have above reproduced in full, that all reference to 
the hearing of the motion for new trial was objected to. The lan- 
guage of this letter was unmistakable. They object, to quote it, to the 
"affidavits or the substance thereof." To assume that Thatcher wrote 
his last letter, on the next day, "and think that it novr entirely accords 
with your views," believing that to include Exhibit K would harmon- 
ize with Eraser's oft-taken position, is to reflect on the former's in- 
telligence. To assume that he wrote these words and at the same time 
intended to make this sheet a part of the bill is to reflect upon his hon- 
esty, for then the statement would be false. There' is no escape from 
one hypothesis or the other. The letter was written to express, hon- 
estly, a condition, or its purpose and language was to delude Fraser, 
which would, itself, be an unprofessional act. There is no reconcil- 
ing his letter and respondent's action, as he now says it was, in send- 
ing this sheet then to Fraser, with professional ethics. Considering 
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the letter to have been in good faith, it is strong corroboration of 
Fraser's insistence that Exhibit K did not accompany the bill on this 
trip to his office. 

Again, July 3d, Thatcher, from Detroit, wrote a letter to Judge 
Knappen : . 

"Mr. Frazer and I have practically agreed on bill of exceptions in Ruckl 
case. Will you write me at Toledo, stating where you can be reached on and 
after July 6th?" 

We incline to accept respondent's claim that he had gone to Detroit 
on the afternoon of July 2d, before the bill came back to his office, 
and that, therefore, this letter was written under the same inspiration 
which caused the indictment of his letter the day before to Marshall 
& Fraser. Assuming, as in the case of the other, that this letter was 
written by an intelligent man, in full possession of his faculties, able 
to remember the circumstances immediately underlying the business to 
which it refers, and intending to write upon such facts, it is subject to 
precisely the same considerations. The last word from Fraser known 
to Thatcher was so hostile to inclusion of Exhibit K that a practical 
agreement was decidedly not in sight unless respondent should aban- 
don his persistent attempt to get that matter in. Unless, therefore, 
we should assume that this letter was written to deceive Judge Knap- 
pen, it must be taken as inconsistent altogether with the thought that its 
writer had just attempted to foist again upon Fraser the very thing 
which was making agreement impossible. 

But we cannot find iiespondent guilty of misconduct here on a pre- 

?Dnderance of the evidence alone. It should be clear and convincing, 
hat strength is furnished by respondent's conduct subsequent to July 
2d, shown in his own testimony and by his letters. He says, as does 
Gamble, that on his return, July 6th, he personally directed that Ex- 
hibit K be bound into the then approved bill, and caused this sheet 
to be inserted in the one place where it was least likely to be discov- 
ered. We have examined the bill, and, given a purpose to surreptiti- 
ously insert a page, if there was a better hiding place than between 
pages 23 and 24, we are unable to find it. No explanation whatever 
is vouchsafed for placing it in the illogical and altogether out of the 
way place in which it was put. Had it been bound in there when the 
bill was sent to Fraser, we could understand how the latter could 
have overlooked it. 

As soon as Marshall & Fraser made the facts known to Judge 
Knappen, the latter wrote to them as follows: 

"In view of your statement, unless Mr. Thatcher will consent to eliminating 
the matter complained of, I will entertain a motion — If you care to make 
it — for the withdrawal of the bill or the elimination of the matter referred 
to, upon your filing an affidavit covering the facts stated in the second para- 
graph of your letter, and upon your giving notice of the motion to Mr. 
Thatcher, to whom I am sending a copy of this letter." 

Matters were allowed to rest until Thatcher returned from a vaca- 
tion trip. On July 24th, respondent wrote the judge: 

"I have Just returned from a trip in the West, and see a copy of mo« 
tion filed by Marshall & Fraser to strike out that part of the bill of excep- 
tions in Ruckl y. Penna. Go. which refers to the motion for a new trial. 
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•'I have also read my letter, written to you on July 6tli, In wMch I stated 
that the bill of exceptions had been approved by counsel for the defendant. 
This letter was written at the time when I was preparing to leave on a va- 
cation, and I very much regret that I did not Include a statement of the 
fact that counsel for the defendant was still objecting to the substance of 
the evidence received on motion for new trial being incorporated in the 
bill. I fear that my letter may therefore have been misleading to you. 

" • • • However, I wish to except, provided you see fit to strike out 
the matter in quesUon, as I think it is proper in the bill and should remain 
there." 

Again, five days later, he wrote to Judge Knappen: 

"I do not deem the matter of very much consequence, except that T do not 
wish to be put in the light of having in any way attempted to mislead you. 
Mr. Fraser knew that this page was in the bill of exceptions, and knew that 
I would insist on its remaining in the bill. • • • 

'*! wish, however, to again expressly waive any legal technicality that 
may exist, by reason of the fact that the bill has already been approved. I 
very much regret that I did not call your attention to the fact that Mr. 
Fraser still objected to the bUl embracing the substance of the testimony 
taken on motion for new trial. I was hastening to get away on a vacation 
and this accounts for the oversight on my part" 

We note two important features in these letters— one common to 
both, the other appearing only in the last. He hastens to apologize for 
and explain an omission to state "the fact that counsel for the de- 
fendant were still objecting," etc. This, repeated substantially in 
the second letter, is remarkable in view of Thatcher's testimony (and 
Gamble's) that the bill came back from Fraser's office, July 2d, ap- 
proved, and with no other comment — certainly with no objection. If 
their testimony can be accepted as' true, and Thatcher had, in fact, 
in his letter of July 6th to Judge Knappen, put the statement which 
he now apologizes for omitting, he would have written a falsehood- 
His whole defense depends upon acceptance of his claim that Fraser 
approved the bill without objection and with Exhibit K as a part of it. 

Counsel for respondent found themselves at sea to account for 
this, whereupon, although this hearing was then on argument, That- 
cher, at his request, was permitted to open up his defense to essay the 
task of explanation, and, in the act, we regret to be forced to say, 
made a bad matter decidedly worse. He testified that when he wrote 
these last letters to Judge Knappen he was so exceedingly occupied 
with business accumulated during his absence that his mind was not 
impressed with the fact of Fraser's approval on July 2d, and that the 
thing uppermost in his mind was the emphatic protest against Exhibit 
K in the latter's letter of July 1st. We are given to infer from his 
testimony by way of "explanation" that, had he remembered, in the 
writing of these letters, and had he been able to give to their writing 
undistracted attention, he would not have apologized for omitting to 
refer to Fraser's protest, but would have insisted, as he now insists, 
that Fraser approved the bill, Exhibit K and all. The good faith of 
the explanation is easily tested by the letters themselves. As instances : 
In the letter of July 24th, in the very same paragraph in which appears 
his apology for an omission, which apology he says he made in for- 
getfulness of Fraser's later approval, and immediately preceding, 
occurs this passage: 
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•1 haVe also read my letter written to yon on July 6tli, In which I stated 
tliat tbe bill of exceptions had been approved by counsel for defendant" 

Again, in the letter of July 29th, wherein is repeated his singular 
apology, which he now would have the court believe was penned in 
a moment of forgetfulness of his main defense to opposing counsel's 
attack on the approved bill, and which letter is, as shown by its terms, 
written for the express purpose of transmitting the affidavits, that 
day made by himself and Gamble, offered directly to prove that Fraser 
had approved the bill without objection, occurs this passage: 

*'Mr. Fraser knew that this page was In the bDl of exceptions and knew 
that I would insist on its remaining in the bill." 

To assert, against the plainest references to Fraser's alleged position 
on July 2d, to which, also, the inclosed affidavits were addressed, 
that the apologetic passages, which are so enigmatical against his 
present testimony that there was an unreserved approval by Fraser 
on July 2d, were written when the writer was temporarily forgetting 
this important matter, his only defense against the attack on the 
bill, and when only the memory dwelt on Fraser's attitude of the 
day before, is to attempt a burdensome task upon the court's credulity. 
That this equivocation (we try to employ a mild term) was not the 
result of sudden impulse, but was the fruit of deliberation, is shown 
by the fact that the embarrassing question was put to defendant's 
counsel by the court during argument just before evening adjourn- 
ment, and the answer, which could not be made by counsel, was at- 
tempted by respondent on reconvening of court the next morning. 

It will be noticed that in his firsf apologetic letter to Judge Knappen 
respondent insisted that Exhibit K was a proper part of the bill, and 
demanded that, if it were stricken out, his exception should be saved. 
Five days later,' knowing that the judge was giving Marshall & Fras- 
er's attack on the approved and signed bill serious consideration, he 
wrote that he did not "deem the matter of very much consequence" — 
a position he also took on the hearing before us. This, after nearly 
a month's effort to get it in the bill! This was the main thing he 
wanted in that document, else his correspondence with opposing 
counsel belied his purpose; after the judge pointed out its lack of 
materiality, he spent three weeks in endeavoring to retain it in some 
form; within the week he is seen contending that error for which 
he should except would intervene on its elimination ; and now, facing 
an inquiry into his methods which, from his own statements, have 
an enigmatical phase, he backs down, saying that all this uproar, 
created entirely by him is of "no consequence." The conclusion seems 
irresistible that these two letters were written to avoid an inquiry 
which, should he hold to the position he had maintained up to the 
time, might provoke a drastic criticism of conduct which he could 
not defend. 

It is but fair that two points made by respondent before the com- 
mittee (he was heard in full before this charge was formulated), and 
likewise before the court in the hearing, should be considered. One 
is that Judge Knappen could not have regarded the matter as ques- 
tionable, else he would have ordered an investigation into respond- 
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ent's conduct. What Judge Knappen did do was to take the offending 
sheet out of the bill, with a finding, in polite language, that it was 
neither part thereof when approved by opposing counsel nor at any- 
time proper. He also took pains, as part of his formal order, and by 
special indorsement on the sheet itself, to insure that Exhibit K should 
remain on the court files. He was not judge of the Circuit Court of 
the United States for this district, and sat here only by special designa- 
tion. Under these circumstances, in preserving the situation, he did 
about all he could do. He might very properly leave initiative to 
those locally more interested. 

The other point is that, although Fraser furnished information 
against the respondent upon which the state court's committee acted, 
and although this episode happened before the charges were filed in 
the state court,, it was not used there. But that committee seems to 
have limited its consideration altogether to matters involving respond- 
ent's position at the state bar. Whether or not it passed judgment on 
this matter is not very controlling on this court. 

Our judgment is that the record well sustains charge No. 2, and 
that respondent is guilty of the professional misconduct therein al- 
leged. 

[7] Charge 3 against the respondent is to the eflFect (its details 
will transpire in the subsequent consideration, for there is little in 
dispute about the facts) that, in the case of Guszik v. Toledo, St. Louis 
& Western Railroad Company, in this court, Thatcher prepared and 
caused his client, who was unable to read or write in any language, 
and who could neither speak nor understand in any degree any other 
language than his native Polish, to verify a leply containing important 
and material allegations of fact which he (Thatcher) then, and 
when he filed the same, knew could not be sustained on a trial of the 
issues raised thereby, and "y^t, notwithstanding such knowledge of 
each and all of the facts, said Charles A. Thatcher violated his oath, 
as an attorney and officer of this court, of fidelity to his said client and 
fidelity to this court, by causing and permitting said Albert Guszik to 
sign and make oath to said reply, and causing and permitting the 
same to be filed in said case in this court." 

The case was brought in April, 1908, with Thatcher as plaintiflF's 
attorney, under a contract in writing whereby the attorney fees should 
be one-third of the amount of the recovery, if had without trial, and 
one-half in case of trial. Some time prior to October 21, 1909, Gus- 
zik enlisted in his case the services of Mrs. Spychalski, a profes- 
sional interpreter for Polish people, who took him to Mr. Hartmann, 
a reputable attorney of Toledo, and engaged the latter to effect a set- 
tlement of the litigation. The case had dragged in this court, and 
that fact and the matter of Thatcher's disbarment, which had sifted 
into Guszik's mind in some way, gave the latter an impression that 
Thatcher was unable to give the business proper attention, and oh the 
date last named the case was settled for $400; the parties negotiat- 
ing being Hartmann, as counsel for Guszik, counsel for defendant, 
and Guszik, with Mrs. Spychalski as his spokesman. Neither of 
counsel present understood or spoke a word of Polish, wherefore 
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Guszik's complete ignorance of the English language brought Mrs. 
Spychalski intoso vital a relation to the transaction as that Guszik 
could not be hektd thereafter to give a reliable account of the trans- 
action except through her. Guszik, in witness of the settlement, upon 
payment to him of the sum named, then made, signed by his mark, 
a written release to the defendant, which Mrs. Spychalski translated. 
This court not being then in session, the settlement was not made 
effective on the records. A few d;?^ys later Thatcher learned of the 
affair, and, getting Guszik into his office, had him sign up a written 
repudiation in his behalf, and caused a tender of the amount paid to 
be made accompanying the repudiation; respondent furnishing the 
money therefor. 

This was October 26th. The next day, respondent, still being the 
attorney of record for Guszik, served notice upon defendant's counsel 
of the taking of depositions in the case on the 29th, and caused a sub- 
poena to be served on Mrs. Spychalski to. appear at his office as a wit- 
ness for such deposition. The only purpose of this, manifestly, was 
to put Mrs. Spychalski on oath for Thatcher's benefit; for there 
was no legal excuse for taking the deposition, as the witness was a 
resident, in good health, and not about to depart from the city. It is 
clear that all the facts upon which Thatcher could rely to impeach the 
settlement were to be had from the testimony of the woman, for 
Guszik knew nothing of what any one said in English, except as she 
told him. Her testimony as to how the settlement was effected was 
vital and controlling. 

Having taken the deposition, respondent, about three weeks after- 
wards, had Guszik verify a reply, which was promptly filed in an at- 
tempt to set aside the settlement, which had been pleaded in an 
amended answer. We have examined this reply, upon which is pred- 
icated respondent's misconduct in causing its verification by an illit- 
erate man, who could not possibly read or understand it, unless trans- 
lated, and in filing it as purportmg to set up facts capable of proof, 
and we have carefully compared its allegations with the disclosures 
of Mrs. Spychalski, as shown by her deposition, and we are justified 
in saying that there are differences in material allegations between 
the two so radical as to warrant some criticism of respondent's agency 
in its preparation and filing. However, if matters had ended here, 
we would not consider the circumstance to demand much of the court. 
Some allowance must be given to the respondent's state of mind, and 
strict judgment ought not to be visited upon an attorney who per- 
forms such an act when smarting under the affront of having a case 
in which he had confidence and a financial interest settled surrepti- 
tiously. But respondent, seven months afterwards, insisted in de- 
manding a trial of the case, when he should have known that first 
would come to the court's attention, necessarily, the issue raised by 
this feply, which he could not have hoped to support with testimony. 
At the trial, it appeared that there was no ground to think that the set- 
tlement was the result of fraud and deceit practiced on Guszik, as al- 
leged in the reply, a fact which was plainly apparent by Mrs. Spy- 
chalski's deposition. The court directed a verdict against the reply; 
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Judge Tayler, sitting in the next to last case tried by him in Toledo, 
saying : 

*There Is not, in my opinion, a shred— not even a shred — of testimony that 
tends to discredit the settlement" 

In the light of his conduct in pressing this ill-founded pleading upon 
the court in a moment when his judgment should have been stable, 
may we look at the act of having an ignorant client verify and file it. 
Still we would not accord to the matter more attention than to let 
respondent know that such practice deserved strong reproof, were it 
not for the intimate connection of this transaction with the circum- 
stances underlying charge 4, which we now proceed to consider, and 
which emphasizes the gravity of respondent's action relative to the 
pleading. 

Charge 4 is based upon these facts : When respondent heard of the 
settlement, he immediately sought Guszik at the house of the latter*s 
landlady, Mrs. Kubielak. There he learned of the fact that the money 
had been deposited in the name of Mrs. Kubielak in a savings bank, 
and also obtained the number of the bank book. At the same time 
he successfully obtained Guszik's consent to attempt impeachment of 
the settlement, as above stated. He was still the latter's attorney of 
record, and there is no question but that his relation to Guszik for 
this last purpose was professional. October 26th was the day when 
he had Guszik in his office for the purpose of exeaiting a written re- 
pudiation to accompany the tender back of the money. Meanwhile, 
and on the same day, he had prepared an affidavit in attachment and a 
statement of account against Guszik, and had filed them in a suit be- 
fore a country justice of the peace against his client as principal debt- 
or and Mrs. Kubielak and the bank as garnishees, alleging an indebt- 
edness of $200 for services in the case and $9.54 expenses. He would 
have us infer, from the light manner in which he testifies of this 
transaction, that the principal part was borne by a collector; but the 
original papers before us and the testimony of the justice of the peace 
show that he personally prepared the papers and looked after the suit. 
For some reason unknown to us, the writs were put into the hands of 
a special officer, and by a remarkable coincidence that officer appeared 
on the scene in Thatcher's office, where Guszik was to execute the 
written repudiation of settlement, and there served them. It is fair 
to say that the respondent denies that he had any knowledge .that Gus- 
zik was served in his office, and also insists that he had no part in 
bringing the special officer there on that occasion. It is a fact, how- 
ever, that no one undertook to enlighten Guszik as to the nature of the 
paper which was then handed to him by the special officer, nor was he 
by any person put in possession of the fact that he was sued by his 
own attorney, and that unless he appeared before the squire on the 
3d of November judgment would be taken against him. On that date 
judgment by default was entered for the full sum. We ought, how- 
ever, to say that a Polish witness for the respondent testified that 
Guszik and Mrs. Kubielak told him before the return day of the sum- 
mons and writ that the money had been tied up in the bank. It does 
not appear, however, that this conversation involved knowledge by 
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either of these people that they had an opportunity to appear before 
the court on the return day and there make defense against the claim 
of the respondent. Some time afterwards the respondent directed 
the squire to withhold execution, .and, after the main case was con- 
cluded in this court seven months later, resulting in a vindication of 
the settlement, Guszik's money having been tied up all the time through 
this garnishment proceeding, respondent released the writ except as to 
$47, which he claimed for expenses, and the costs. 

The point of the charge based upon these facts is that, having en- 
tered into the professional relation with Guszik as Guszik's attorney, 
and having Guszik in the office in furtherance of the business pertain- 
ing to that relation, it was unethical and unprofessional for him to 
permit himself to get into the adversary relation to Guszik involved in 
the attachment proceedings, without seeing to it that Guszik was fully 
aware that this relation was being assumed; and the more ignorant | 

and helpless Guszik is seen to be the stronger appears the obligation i 

upon respondent, as his counsel, on the one hand, to see that the poor i 

fellow laiew that Thatcher was his adversary in another relation. | 

The committee charge that such conduct is a violation of respondent's 
oath of office of "fidelity to his client and to the court." I 

The court does not assume to criticise respondent for the mere fact 
that he sued Guszik for his fees. That was his right, other circum- 
stances not considered. The criticism that does arise, in the court's 
judgment, is indicated above. The relation that this charge sustains 
to charge No. 3 is that the position in which respondent placed him- 
self by suing Guszik under these circumstances is antithetic to the 
position he would have us believe he occupied in attempting to im- 
peach the settlement. The more it is insisted that respondent should 
not be held for his action in preparing the reply made the subject of 
charge No. 3, because his heart was wrung over the imposition prac- 
ticed upon poor Guszik, the more unpleasant does his action appear in 
becoming Guszik's adversary, and in permitting the helplessly igno- 
rant f eljow to remain unaware of that fact. 

The Pole appeared before us as a witness, and was seen to be igno- 
rant and simple almost to vacuity. His limitations appealed to sympa- 
thy. Yet we must, indulge to him, even, the right to decide whether , 
he would continue as the client of a lawyer who was suing him, and | 
it appears^ palpable that every instinct which respondent would have 
us believe' impelled him to strike at the settlement should also have 
suggested to him the high propriety of assuring the fact that Guszik 
knew he was sued by respondent before he left the latter's office. i 

Respondent's attempt on the stand to justify his conduct here but 
aggravates, by making the unethical inconsistency of these actions all 
the more apparent. It is that he brought thie suit to tie up the money; 
**to hold the fund" ; "to maintain the status quo" is the language. In- 
terpreted, it seems to mean that he did this so that, if his adventure 
with the reply should come to a bad end, he would still have the per- 
sonal benefit of the settlement ; that his advance by way of the reply 
should be on the safe foundation of half the amount of the settle- 
ment Something would be his whatever the event 
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Reading the facts underlying charges 3 and 4 together, we are forced 
to the conclusion that respondent's handling of this matter after the 
settlement was effected was moved more by the financial interest he 
had in it than by any sympathy for this ignorant fellow, and that the 
language of the Supreme Court of Ohio applied to the Reiter-Milburn- 
Hudson matter (80 Ohio St. 663, 89 N. E. 87) is applicable here: 

"The whole affair is a striking example of the peril to his integrity which 
a lawyer Invites when he speculates in a lawsuit upon a large contingent fee, 
and. of the strain which, under the circumstances, he puts upon himself 
whUe struggling with his honor upon the one side and cupidity upon the 
other." 

Nor do we see that the fact that respondent abandoned his conten- 
tion for fees, after the settlement was upheld in the final trial, changed 
the matter. We do not feel a call to apply this belated virtue retroac- 
tively ; besides, it appears in evidence that a project was on foot to as- 
sault his judgment against Guszik, and that, on the trial in this court, 
he was criticised by Judge Tayler for his conduct generally. 

One more thing shown in evidence in thia^ case may be noticed. In 
the trial of the Guszik Case in this court before a jury, allusion was 
made to the fact that respondent, attempting to impeach the settle- 
ment by the trial, had brought this suit based upon the settlement in his 
own behalf against Guszik. Thereupon respondent made this state- 
ment: 

"Iiiasmuch as counsel has gone into a personal matter of a suit against 
Mr. Guszik hy his attorney, I feel I am entitled to say to the court in the 
presence of the Jury that such a suit was brought before his attorney knew 
of the fraud which had been perpetrated." 

Then later on he repeats : 

'*The suit was brought before we knew of the fraud that had been per- 
petrated." 

This is another one of respondent's attempts to extricate himself 
from an embarrassing position by an equivocal statement. The facts 
were, as we have seen, that the suit was brought on the same day 
when Guszik was in Thatcher's office, pursuant to Thatcher's invita- 
tion, for the purpose of signing a repudiation of the settlement on 
the ground that the Pole had been defrauded. It is not possible to 
conceive that this professional statement, made in the presence of the 
jury to Judge Tayler, was true; for the record before us shows that' 
all the information upon which Thatcher acted on the 26th of October, 
1909, in drawing up what is before us as Exhibit FF, the repudiation 
of settlement to accompany the tender, he had prior to the preparation 
and filing of his papers in the suit against Guszik. 

Again, in argument by respondent himself, as in another instance, 
we are asked to consider that the judge before whom these matters 
came in some sort of review did not deem them worthy of attention, 
and when respondent was upon the stand the oflfer was made to prove 
that: 

''Judge Tayler did not criticise the respondent in any particular for hav- 
ing filed the reply." 

190 F.-^ 
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Passing the question -whether Judge Tayler's alleged lapse in any 
way affects the respondent's guilt of the matters charged, we may be 
pardoned, in the interest of a thorough consideration of the case, if we 
suggest that subsequently, all the proceedings upon trial of the Guszik 
case having come into this hearing by transcript because of respond- 
ent's insistence that he passed scathless through it before another 
judge of this court, we find that Judge Tayler, in directing a verdict 
against the reply did caustically criticise respondent, and reminded 
him that his continuance as a member of the bar of this court was not 
assured. Why, in June, 1910, Judge Tayler did not assume additional 
burdens in this division, with the appointment of a colleague to be lo- 
cated here the expectation of every recurring day, is well understood 
by every lawyer at this bar. 

Respondent's act of imposing the reply in question upon the court 
and that of suing his unsuspecting client are so dependent upon each 
other for proper characterization as that each taints the other. Con- 
sidered separately, something may be said in mitigation, perhaps de- 
fense ; considered together, and this is the only treatment possible, the 
ameliorating facts pertinent to each lose efHcacy, and nothing consistent 
with professional honor is left. We conclude that respondent's con- 
duct was unethical and unprofessional, and was malpractice as that 
term is used in the rules respecting continuance at the bar of this 
court, of which the court should take cognizance. 

[10] Removal from the bar, a position of honor, influence, and 
emolument, which has been attained only through much effort, is so se- 
vere a stroke that, even when the purity of legal proceedings is in- 
volved, a court confronting the unpleasant duty looks first to see if a 
corrective less drastic may not suffice. When the prosecution is based 
upon an isolated offense, unless the proved commission of a felony, it 
may be well to inquire whether circumstances not likely to recur, and 
for which, doubtless, repentance is manifested, may have been the oc- 
casion, in which case suspension, or perhaps direct reproof, only, may 
be a proper judgment. We are easily within bounds in the observation 
that hesitancy of courts and bar associations to apply the corrective of 
disbarment has interfered with the maintenance of the proper stand- 
ard of professional ethics. 

When, as in this case, there are several independent breaches, each 
of which is of a nature not to be lightly considered, we have a situa- 
tion in which each may intensify the power of the others to reflect a 
character in the offender so wanting m appreciation of the honor of 
his profession and so likely to fail the court's confidence that it is not 
safe to apply any other judgment than permanent removal. 

Respondent's handling of the Milbum-Hudson notes affords a cri- 
terion by which to regard the libel of Judge Morris. The two estab- 
lish a standard by which proper conclusions in the Rucki Case may be 
assisted. These three combine to characterize the Guszik transaction, 
whose dual features taint each other. All these matters move in har- 
mony to an inevitable conclusion unfavorable to respondent. 

We feel a call to make great allowance for one with his back to the 
wall, fighting for his professional existence. It was this natural sjni- 
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pathy which induced the court to suffer the record to be opened to tes- 
timony and exhibits which would render grotesque an ordinary law- 
suit. As the charges were addressed to the sound discretion of the 
court, we felt that rules limiting the presentation of an ordinary cause 
ought not be adhered to very strictly. Anything^offered which tended, 
even remotely or indirectly, to aid a just solution, we admitted, and 
the record shows very plainly that respondent availed himself of the 
disposition of the court to the point of abuse. 

Early we were at pains to privately instruct him, with repetitions on 
several occasions, that there were plain and reasonable limitations to 
the court's indulgence in this respect. He was told with emphasis 
that but one issue was on trial, his alleged guilt, and that he would 
not be permitted to distract attention from that question by attacking 
other people upon collateral and immaterial matters. He was com- 
pelled to withdraw an answer which grossly offended in this regard, 
and which in its objectionable portions could have served no other 
function than to stand as a public file upon which to base an appeal 
to prejudice, and which was actually used in his behalf for that pur- 
pose ; a copy at the time of filing having been given to the press out 
of his office. This episode caused an order to be entered withholding 
from file every paper in the cause until after submission to, and per- 
mission had of, the court — a power of censorship undoubtedly inher- 
ent in the court. Kelley v. Boettcher, 85 Fed. 55, 29 C. C. A. 14. 
We cannot too strongly affirm the court's earnest and, for a long time, 
kindly, demands upon respondent for his assistance in keeping this 
case out of the gutter, and for adherence to the single issue involved. 
Nevertheless, exercising one of the most responsible functions of his 
office, he commanded, in the name of this court, the attendance of wit- 
nesses in Los Angeles, Ft. Leavenworth, and Columbus, for deposition 
upon subjects which were so far removed from the issue on trial that 
no other conclusion seems possible but that the testimony .was taken 
in defiance of the court, and to be used for the same purpose f(3r 
which the suppressed answer was employed. 

[8] The power to take testimony out of court is important, involv- 
ing possible inconvenience to both the proposed witness, who dares 
not disobey the subpoena, and to opposing counsel, who remains away 
at the risk of his client. It is one of the rights of a member of the 
bar, which clearly indicates the confidential relation he sustains to the 
court, in that he is permitted to assume a function of the court whose 
process he commands upon his unsupported precipe. It is a delega- 
tion to him of the power of the court involved in his office, which is 
manifestly not to be used except on occasion and for purposes sus- 
ceptible to justification on challenge. Statutes, as well as the com- 
mon law, delimit its exercise to clearly marked emergencies and situa- 
tions beyond which it may not be lawfully employed. These limita- 
tions are not infrequently overlooked, in most instances, we prefer to 
believe, through bad judgment or lack of reflection. To use the power 
for "fishing" purposes, as in the case of Mrs. Spychalski's deposition 
in the Guszik Case, or to serve a purely impertinent and impiaterial 
end, as in the instances last referred to, is clearly unprofessional, to. 
be reprehended as malpractice when indulged under circumstances in- 
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dicating contempt for the well-understood limitations of the right and 
for the honor of a profession called upon to obey as well as to admin- 
ister the law. The malpractice of the respondent in this regard, as 
the cumulative effect x>f the instances cited, is so pronounced that a 
formal expression of the court's disapproval is demanded. We are 
glad to note that respondent's counsel had no office in these offenses. 
We do not, of course, base any final judgment against respondent be- 
cause of them, for no charge is predicated thereon; but the phenom- 
enally persistent insistence of respondent, who was beyond his coun- 
sel's control, that this wholly impertinent, and in large measure scan- 
dalous, testimony should get into the record, against repeated adverse 
rulings of the court, permits us to, and we should, employ the illu- 
mination such conduct affords, to see even more clearly the want in 
respondent of necessary professional character, which the formal and 
established charges so conclusively prove. 

Mr. Thatcher, by his repeated protests to the world and in this 
hearing, that he was unfairly and unjudicially treated in ,his disbar- 
ment by the Supreme Court of Ohio, forced upon us an imperative 
and peculiar duty, requiring in its exercise, and in the interest of a 
clear exposition, a somewhat extended analysis of the case in the state 
court, whose judgment, through the unique development of circum- 
stances, we were compelled to review. This extensive consideration 
we have applied also to the facts shown against respondent for the 
first time in this hearing. Five months have intervened since the case 
was heard, and we treat it with values justified by perspective. In 
the mass of record before us, much of it of minute materiality, it is 
not impossible that some transaction may be set forth which, taken 
out of its context, appears to relieve respondent ; but we are formulat- 
ing a judgment in a faithful endeavor to give every circumstance its 
logical and necessary bearing, omitting nothing which aids in any rea- 
sonable degree an understanding of his attitude in any situation fund- 
amental to the charges. 

We meet the unpleasant responsibility, however, without hope that 
we may escape the criticism of those who will not look into the rec- 
ord, but persist in a blind belief that respondent is a martyr to free 
speech and judicial tyranny. Concluding, we disclaim any general re- 
flection on the practice of taking causes upon contingent fees, which 
does not deserve indiscriminate condemnation. In too many instances, 
otherwise, would justice be denied to the poor and friendless, in which 
cases the retainer becomes a sacred duty, calling for a high sense of 
professional honor. Guszik's Case, in its inception, may be in point. 
The danger, out of which grows great embarrassment to courts, and 
much criticism of the practice, lies in the difficulty experienced by 
the attorney in keeping his personal interest out of the case, which 
he must do or abdicate his function as an officer of the court. Too 
often it seems that this contingent interest affects him to regard the 
case as his personal litigation, the subject-matter his personal prop- 
erty, and then he seems to lose the sense of proportion which should 
be the counsel's, and to entertain the selfishly distorted views of the 
client. The Reiter- Hudson, Rucki, and Guszik Cases are clear in- 
stances of what we have in mind. It seems a necessary deduction 
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f.nom the facts that in each case a contingent fee blunted respondent's 
moral percepticm and dulled his ear to the call of professional honor. 

We cannot end without extending the thanks of the court to coun- 
sel for respondent, tfiat they performed a singularly arduous anil 
unpleasant task with uniform courtesy and professional decorum* and 
apparently with sincere willingness to be of help to the court. That 
theirs was a position of embarrassment through what one, in argu- 
ment, apologetically called the **temperament" of respondent* was evi- 
dent at every sitting. We venture a doubt, however, that any canon 
of loyalty to a client required such surrenders to his will as were at 
times manifested. The record would be in a more favorable condition 
for him, had he had a more restrained part in its making. We cannot 
accept, as valid exculpation for respondent's offenses, that they were 
due to "temperament." But if it is that which framed the proposition 
in the Milburn letter of February 14, 1903, and which carried the im- 
proper purpose to its logical sequence in the suit ; if that was what 
discovered license to support libels with half truths because innocuous 
whole truths were too 'Voluminous," and inspired the abortive attempt 
to hide in the Rucki bill the "condensed statement," and furnished the 
equilibrium for antagonistic positions in the Guszik Case, and found 
professional justification in the taking of the scandalous depositions ; 
if respondent's professional embarrassments are due to nothing more 
than temperamental idiosyncrasy, we are still, in sheer judicial self- 
defense, forced to rule that such an affliction is at least a "sufficient 
cause," as phrased in our rules, to separate its possessor from the bar 
of this court. A condition producing such fruits is too embarrassing to 
and incompatible with due administration of the law to be endured. 

That the respondent's infirmity, whatever it is, of which the charges 
have developed conclusive objective symptoms, is not temporary, is 
shown by not only the diversity of the outbreaks and their persistence 
(he maintained from July 1, 1902, to February 1, 1908, a purpose to 
sue Hudson in a deceiving manner), but also because of the lamentable 
fact that, .upon the disclosure of all the questionable transactions herein, 
he manifests no regret, but rather defiantly assumes to ignore the sig- 
nificance of the most sinister acts and aggravates their efTcct by e(juivo- 
cation and by oflfering sheer impertinences as justifications. For more 
than two years he has apparently permitted, if not in fact openly en- 
couraged, the national scandalizing of his state, through persistent 
misrepresentation of its highest court, and in this hearing, by a gross 
abuse of the court's process and of his rights either as a litigant or an 
attorney, he has attempted to provide for further outrage on the court 
which admitted him to practice, and whose confidence it has i)ecn ju- 
dicially determined he has forfeited. Since that fact was so disclosed, 
and when it would seem that, at least, he should have reflected whether 
professional ethics should not be worthy of some solicitude on his 
part, he dealt most unprofessional ly with the helpless Guszik, one of 
the very class of whom he poses as the special champion. Throughout 
this hearing he has taxed to the limit the patience of the court, even for 
a man in a desperate position, by tactics which transcend all profes- 
sional propriety, and which were persistently indulged, after the court's 
repeated endeavors to show him their gross impropriety* Whether 
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all this has been inspired by a desire to invite disbarment, that he might 
henceforth pose as a martyr and be the future beneficiary of a public 
sentiment inflamed by plausible misstatements of the attitude of the 
courts, or because of sheer mental and moral inability to appreciate 
ethical conduct, the result is the same. He permits the court no other 
course than to order his name stricken from its rolls. 

Before this opinion was completed to be filed, and before the tenor 
of it was announced, an enterprising local newspaper had in type an 
article for publication contjemporaneously with the filing of the opinion, 
containing the information, derived from respondent, that he had filed 
for the court's attention photographic copies of an ephemeral publica- 
tion known as the "Independent Citizen," which circulated in the local 
election campaign of 1906, with the advice that he (respondent) was 
able to prove that the same was published by certain lawyers of the 
Toledo bar. We deem this information coming to the court sufficient 
to warrant us in stating in this opinion that upon the 4th day of Feb- 
ruary, 1911, we sent these papers to Elmer E. Davis, Esq., as president 
of the Lucas County Bar Association, with a communication as follows; 

"I 8end with this a communication to me from Charles A. Thatcher, of 
date December 9, 1910, which, with its exhibits, is self-explanatory. This 
matter has been marked as filed in this court, but, not being a document ^• 
titled to filing, is not properly on the files, and that feature may be disre- 
garded. I send it to you for presentation to the grieyance committee of the 
Lucas County Bar Association, for such action in the premises as the Com- 
mittee deems proper. I would not think of taking a matter of this kind up 
originally, believing that it is a matter first for the consideration of the local 
bar organization and of the state courts. I have notified Mr. Thatcher of 
my disposition of the papers." 

On the same date we notified Mr. Thatcher of our action in the 
following communication: 

"Acknowledging receipt of your communication of December 9th, preferring 
charges of unprofessional conduct against certain members of the Luciis 
county bar, who are also members of the bar of this court, therein named, 
I beg to say that I have referred it to the Lucas County Bar Association for 
the consideration of its grievance committee, and inclose herewith a copy of 
the letter in that behalf written by me to Prest Davis." 

To which, by special delivery letter, under date of February 6, 1911, 
respondent replied as follows : 

•*I am in receipt of your letter of February 4th, containing copy of your 
letter to Mr. Elmer E. Davis, president of the Toledo Bar Association, re- 
ferring to my communication to you of December 9, 1910. 

'*Thi3 communication teas not intended to contain charges <m being pre- 
ferred by me, hut simply to call the attention of the court to certain facts, 
for such action by the oourt, if any, as the court might deem necessary in the 
premises.*' 

Inasmuch as the grievance committee of the Toledo Bar Association, to 
which it is suggested by Your Honor that the matter be referred, is without 
either the means or the authority to require the attendance of witnesses, and 
to adfninister an oath, and for other valid reasons, I respectfully request 
that you will kindly instruct Mr. Davis to return the papers and. exhibits to 
me." 

Pursuant to the request contained in this letter (the underscoring 
in its reproductir)n being ours), Mr. Davis was requested to turn these 
papers back into Mr. Thatcher's hands. Upon the' 29th of April, Mr. 
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Thatcher having persisted in bringing this immaterial matter to the 
court's attention by way of deposition, the judge of this court wrote 
him as follows : 

"Frankly, I am surprised tbat yon should undertake to offer this sort of 
testimony in this case, after I have attempted so carefully to direct your 
attention to the fact that we could only try in this case the question of 
your responsibility for the things which are urged upon the court as war- 
ranting the striking of your name from the court roUa. 

"It seems tp me you ought to be in sympathy with the court's position 
that misconduct, if any there was, on the part of any other member of the 
bar, to which you were not a party, Is not in any way a subject of inquiry 
in this case, and that no precedent of misconduct on the part of any other 
member of the bar could be offered by you as a defense for any misconduct 
of your own." 

We anticipate that the purpose of the statement in the article re- 
ferred to, which undoubtedly has its inspiration in the devious prac- 
tices of the respondent sq well exemplified by his conduct in this case, 
is to create the impression that the court is discriminating against him. 
Very likely, with respect to this court, as in regard to the state court's 
decision, he would like to direct attention from the enormity of his 
other offenses against professional propriety by asserting that his 
principal derelictions were the Morris circulars. Wherefore we justi- 
fy this lengthening of this long opinion. We are sure that candid per- 
sons will find, in the* tenor of the correspondence above given, hot 
only that the court is no respecter of persons who offend against pro- 
fessional ethics, but that respondent, in disclaiming any intention to 
present charges against any other attorneys and in requesting this court 
to cause to be returned to him the papers which the court had placed 
in the custody of the organization which is supposed to safeguard the 
honor of the local bar, has deprived himself of the least opportunity to 
cavil at the court in this particular. 

An order will be entered, directing that the name of Charles A. 
Thatcher be stricken from the rolls of the Circuit and District Courts 
of the United States for the Northern District of Ohio, as attorney, 
counselor, solicitor in chancery, proctor, and advocate in admiralty, 
and that he henceforth be debarred from appearing at the bar of either 
of said courts in either of these capacities. 



DENNING V. ROBINSON et aL 
(Circuit Court, D. Oregon. February 20, 1911.) 
No. 3,637. 

Exchange of Pbopebtt (S 3*) — Fbaudui^ent Representations— Lands. 

A statement in letters written by defcndant*s agent to complalnant*8 
agent, in negotiations for an exchange of lands, that def endant*s land 
consisted of an orange grove of 12% acres, containing 750 trees, giving 
the varieties, did not constitute a fraudulent representation, Which en- 
titles complainant to rescind, because the trees did not cover the entire 
tract, but something over 10 acres only, where the number of trees was 
truthfully stated, and they were planted the usual distance apart. 

[Ed. Note. — For other cases, see Exchange of Property, Dec. Dig. f 3.* J 

*For other cues lee same topic ft 8 mumbbb in Dec. ft Am. Digs. 1907 to date, ft Rep'r Indeze* 
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In Equity. Suit by C. E. Denning against Sylvia S. Robinson and 
others. Decree for defendants. 

Gus Newbury, for plaintiff. 

E. A. Meserve, Wm. M. Colvig, and C. L. Reames, for defendant 
Robinson. 

BEAN, District Judge. The charge of fraud relied up'^n for the 
relief sought is that the defendant, through her agent, falsely and 
fraudulently represented ^ to the plaintiff that the land in California 
conveyed by her to him 'in exchange for Oregon lands consisted of 
12^ acres of orange trees. The exchange was made without either 
party seeing the land of the other. The entire negotiations were con- 
ducted by correspondence between P. W. Cheney, residing in Califor- 
nia, the agent of the defendant, and C. W. Sharpe, residing at Medford 
in this state, agent for the plaintiff. All the representations made by 
Cheney concerning the area of the land or the extent of the orange 
grove are to be found in his letters to Sharpe of dates September 16, 
October 25, and October 29, 1909. The first letter was written in an- 
swer to an inquiry from Sharpe, suggested by an advertisement in a 
Medford paper, and before the plaintiff had any interest in the matter 
whatever. In this letter, Cheney says: 

''That orange grove is located one mile from business center and four 
blocks from $30,000 high school at Corona, Riverside county, which is about 
30 miles southeast from Covina — 12 V^ acres— 280 Valencia buds, six years 
old; balance. 12-year navels." 

This letter was shown to the plaintiff, who had previously placed his 
land in Oregon with Sharpe for sale or exchange^ and at his sugges- 
tion or by his consent negotiations were opened between Sharpe and 
Cheney for the exchange of lands ; but in their correspondence no fur- 
ther statements are made by Cheney as to the area of the California 
lands, or the extent of the orange grove thereon, until October 25th, 
when he writes : 

"It seems to me, Mr. Sharpe, thdt you asked m^ in one of your letters 
regarding the varieties of oranges In the grove, and I think I forgot to state 
to you what they are. There are 750 trees, two-thirds of which are Wash- 
ington navels (which is the best variety of navel orange) and one-third late 
Valencias, which have been making orange growers rich the last few years." 

After the terms of the exchange had been agreed upon, and on Oc- 
tober 29th, Cheney wrote Sharpe, saying: 

"Description of grove is lots 1, 2, 3, and 4, block 55, South lUverslde Colo- 
ny Lands, containing 12i/^ acres." 

These are all the statements from Cheney to be found in the corre- 
spondence in reference to the area of the California lands or the orange 
trees growing thereon, and the statements as so made are shown by 
the testimony to be true. There was in fact 12>4 acres in the tract, and 
750 orange trees growing thereon, of the kinds and varieties men- 
tioned by Cheney. 

It is claimed by the plaintiff that the representations referred to 
amount to a statement that the entire 12>^ acres was in oranges, when 
in truth and in fact but 10.22 acres were planted to trees. But I. do 
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not think tliat the statement can be so construed, or that Cheney repre- 
sented or intended to represent that the entire 12>^ acres were in 
oranges, but that there were 750 orange trees thereon, and this was 
true- The plaintiff was not injured, but rather benefited, by the fact 
that the trees were planted the usual and ordinary distance apart, and 
not scattered all over the entire tract of land. 

The charge of fraud has not been made out by the proof, and the 
bill is dismissed. 



MEMORANDUM DECISIONS 



ARAUJO V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
December 5, 1911.) No. 2,067. In Error to the District Court of the United 
States for the Western District of Texas. Joseph E. Oockrell and Edward 
Gray, for plaintiff In error. Charles A. Boynton, for defendant In error. Be- 
fore PARDEE and SHELBY, Circuit Judges, and 6RUBB, District Jadge. 

PER CURIAM. This case having been regularly set down for hearing, and 
on call no counsel appearing for the plaintiff in error and no brief having 
been filed, on motion of the defendant in error the writ is dismissed, with 
costs, for want of prosecution* See rule 22 (160 Fed. zxxii, 79 C. 0. A. zxxii). 



BREWSTER et al. v. YORK MFG. CO. (Circuit Court of Appeals, Fifth 
Circuit November 27, 1911.) No. 2,154. Appeal from the District Court of 
the United States for the Southern District of Texas. Hiram M. Garwood, 
for appellants. Newton C. Abbott, for appellee. Before PARDEE and SHEL- 
BY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. The decree appealed from seems to be in accordance with 
the opinion and decree in York Manufacturing Company v. Brewster (ren- 
dered December 7, 1909) 174 Fed. 566, 98 C. 0. A. 348, and it Is affirmed. 



CITY OF SANTA CfRUZ v. WYKBS. (Circuit Court of Appeals, Ninth Clr- 
cult September 5, 1911.) No. 2,004. Appeal from the Circuit Court of the 
United States for the Northern District of Califorhia. See, also. 184 Fed. 
752. Curtis H. Lindley, Henry Eickhoff, and Emili Pohli, for appellant 

PER CURIAM. Motion for order dismissing appeal without prejudice, etc., 
granted. 



COLGAN V. MEADE. (Circuit Court of Appeals, Fifth Circuit November 
27. 1911.) No. 2.146. In Eri'or to tlie Circuit Court of the United States for 
the Northern District of Texas. George E. Miller and James T. Montgomery, 
for plaintiff in error. Charles K. Bell, for defendant in error. Before PAR- 
DEE and SHELBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. Under the eyidence in the case, the question whether the 
sun'ey under which plaintiff in error claimed was actually made on the ground 
was properly sut>mitted to the jury. The record shows no reversible error, 
and the Judgment of the Circuit C!burt is affirmed. 
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EL PASO BLEX3TRI0 RT. CX). v. HEATH.f (Circuit Court of Appeals, 
Fifth Circuit. November 27. 1911.) No. 2,166. In Error to the Circuit Court 
of the United States for the Western District of Texas. T. M. Miller and 
Leigh Clark, for plaintiflT in error. S. Bngelking and C P. Johnson, for de- 
fendant in error. Before PARDEE and SHELBY, Circuit Judges, and 
.GRUBB, District Judge. 

PER CURIAM. On the evidence the case was necessarily submitted to a 
Jury, and in the charges and refusals to charge of the trial Judge we find no 
reversible error. Judgment affirmed. 



FINK et al. v. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
November 27, 1911.) No. 2.195. In Error to the District Court of the United 
States for the Western District of T^xas. M. W. Stanton, for plalntifb in 
error. Before PARDEE and SHELBY, Circuit Judges, and GRUBB, District 
Judge. 

PER (CURIAM. None of the assignments of error in this ease are well 
taken. The Judgment of the Circuit Court is affirmed. 



In re FISKB et al. (Circuit (Jourt of Appeals, Second Circuit November 
13. 1911.) No. 79. Appeal from the District Court of the United States for 
the Southern District of New York. This cause comes here upon appeal from 
an order granting the bankrupt's discharge. ^, N. Cardoza, for appellee. Be- 
fore LAOOMBE. COXE, and WARD, Circuit Judges. 

PER CURIAM. The specifications relied on are that bankrupts while In- 
solvent transferred to the Mechanics' & Metal Bank property and other se- 
curities, for the purpose of hindering, delaying, and defrauding creditors: 
also that the bankrupts knowingly and fraudulently failed to schedule a cer- 
tain debt due them on open account by one Dittmar. As to the first ground 
we fully concur with the District Judge that, although the transaction may 
or may not have constituted a voidable preference, the evidence does not tend 
to show a transfer with intent to hinder, delay, or defraud creditors. We do 
not think it necessary to add anything to what is said in his opinion. As to 
the second ground there Is no finding by the referee, either way. The District 
Judge says that it was not asserted by creditors that it had been sustained 
by evidence. Examination of the record shows that there was no misstate- 
ment in the schedule. Instructions by Dittmar to transfer the amount named 
from another account to his own were given on the day of the bankruptcy, 
but the change had not been made in the books before petition was ffied. 
Bankrupts were advised by counsel not to make any change in their books 
after such filing; but when the schedules were prepared the proper changes 
were made in them and affidavits submitted to the receiver explaining the 
transaction. This assignment of error is without merit. The order to af- 
firmed. 



FREEHOLD SHOP CO., Limited, v. STITT. (Circuit Court of Appeals, 
Fifth Circuit. December 5, 1911.) No. 2,238. Appeal from the District Court 
of the United States for the Northern District of Texas. W. H. Slay, for ap- 
pellant H. O. Ledgerwood, for appellee. Before PARDEE) and SHELBY, 
Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. A majority of the Judges being of opinion that this case 
was correctly ruled in the court below, the decree appealed from Is afflrmoitf. 



In re HARRIS. (Circuit Court of Appeals, Second Circuit October 16. 
1911.) No. 188. Petition to Revise Order of the District Court of the United 
t Rehearing denied December 26, isil. 
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States for the Southern District of New York. Fischer & Rosenbaum, for 
petitioner. James, Schell & Elkns, for respondent Before LACOMBB, 
WARD, and NOYES, Circuit Judges. 

PER CURIAM. The Supreme Court haring answered the question certified 
in the affirmative (221 U. S. 274, 31 Sup. Ct. 557, 55 U Ed. 732), the order of 
the District Court (164 Fed. 292) is affirmed. 



HARRIS V. UNITED STATES. (Circuit Court of Appeals. Fifth Circuit 
Nonreniber 3, 1911.) No. 2,145. In Error to the District Court of the United 
States for the Northern District of Alabama. Z. T. Rudulph and Ray Rushton, 
for plalntlfr in error. Oliver D. Street, for the United States. Before PAR- 
DEE and SHELBY, Circuit Judges. 

PER CURIAM. The motion of the United States Attorney to dismiss this 
writ of error for want of prosecution is granted, and It is ordered accordingly. 



ILLINOIS STEEL CO. V. AIGLER et al. (Circuit Court of Appeals. Eighth 
Circuit. October 9, 1911.) No. 3,343. Appeal from the Circuit Court of the 
United States, for the Eastern District of Oklahoma. See, also, 176 Fed. 853. 
100 C. C A. 323. Kemper K. Knapp, Robert W. Campbell, William D. Mc- 
Kenzie, D. M. Tibbetts, and Fred W. Green, for appellant J. F. Sharp, N. A. 
Gibson, Charles H. Hamlll, and Lessing Rosoithal, for appellees. 

PER CURIAM. Dismissed per stipulation, without costs to either party In 
this court 



JENKINS et al. v. ATLANTIC COAST LINE R. CO. (Circuit Court of 
Appeals, Fourth Circuit November 8, 1911.) No. 1,024. In Error to the 
Circuit Court of the United States for the District of South CJarolina, at 
Charleston. See, also, 179 Fed. 535. J. J. McSwaln, for plaintiffs In error. 
Lucian W. McLemore, for defendant in error. 

PER CURIAM. Writ of error dismissed by consent Order of court and 
consent filed. 



KEEBLB V. JOHN DEERB PLOW CO. (CJlrcuit Court of Appeals, Fifth 
Circuit November 27, 1911.) No. 2,239. Petition to Superintend and Revise 
Order of the District Ck)urt for the Northern District of Texas. J. M. Wag- 
staff, for petitioner. Joseph Manson McOormlck, for respondent Before 
PARDEE and SHELBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. The conditional sale was recorded before the petition in 
bankruptcy was filed, and therefore is prior in time to any lien the trustee 
may have growing out of the adjudication In bankruptcy. The petition is de- 
nied, with costs. 



MAXWELL V. UNITED STATES. (Circuit Court of Appeals, Fifth Clr- 
cult November 3, 1911.) No. 2,149. In Error to the Circuit Court of the 
United States for the Northern District of Alabama. J. J. Willett. for plain- 
tiff In error. Oliver D. Street for the United States. Before PARDEE and 
SHELBY, Circuit Judges. 

PER CURIAM. We find no reversible error in this case^ and the judgment 
of the Circuit Court is afllrmed. 



MOY CHUNG ▼. UNITED STATES. (Circuit Court of Appeals, Fifth Clis 
cult November 27, 1911.) No. 2.043. Appeal from the Dlstrtct Court of the 
United States for the Western District of Texas. Volney M. Brown, for ap- 
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pellaut. Charles A. Boynton, for the United States. Before PARDEE and 
SHELBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. We reach the same conclusion on the facts aB the court 
below, and the decree of the District Court is affirmed. 



MUN HOT V. UNITED STATES. (Circuit Court of Appeals. Fifth Cir- 
cuit. . November 27, 1911.) No. 2,150. Appeal from the District Court of 
the United States for the Western District of Texas. Volney M. Brown, 
for appellant. Charles A. Boynton and S. Engelklng, for the United State& 
Before PARDEE and SHELBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. On the evidence we reach the same conclusion as the courl 
below, and the judgment appealed from is therefore affirmed. 



NG BOW T. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit 
November 27, 1911.) No. 2,170. Appeal from the District Court of the United 
states fcrr the Western District of Texas. Volney M. Brown, for appellant 
Charles A. Boynton, for the United States. Before PARDEE and SHELBY, 
Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. On the evidence In this case it Is clear that the appellant 
is not a late arrival In this country, but has been in the country many years, 
and we find nothing in the record to dispute the uncontradicted evidence that 
he was bom in this country at the time and place claimed. See Gee Cus Beng 
V. United States, 184 Fed. 38a, 106 C. C. A. 493. The decree of the District 
Court is therefore reversed, and the cause is remanded, with instructions to 
discharge the appellant 



OLIVER ▼. AMERICAN LOCOMOTIVE CO. et al (Circuit Court of Ap- 
peals, Fifth Circuit November 3. 1911.) No. 2,285. Appeal from the Circuit 
Court of the United States for the Southern District of Georgia. B. H. Cal- 
laway and C. Henry Cohen, for appellant William Garrard, for appellees. 
Before PARDEE and SHELBY, Circuit Judges. 

PER CURIAM. The equity in this case is with the appellee. The decree 
of the Circuit Court was correct, and Is affirmed. 



Oliver v. Georgia car CO. et al. (circuit court of Appeals, Fifth 
Circuit November 3, 1911.) No. 2,284. Appeal ftom the Circuit Court of the 
United States for the Southern District of Georgia. E. H. Callaway and OL 
Henry Cohen, for appellant. George W. Owens, for appellee& Before PAB« 
DEE and SHELBY, Circuit Judges. 

- PER CURIAM. The equity In this case is with the appellee. The decree 
of the Circuit Court was correct, and Is affirmed. 



PAINB LUMBER CO. et al. t. NEAL et al. (Circuit Court of Appeals, Sec- 
ond Circuit November 20, 1911.) No. 80. Appeal from the Circuit Court of 
the United States for the Southern District of New York. This cause comes 
here upon appeal from an order granting a preliminary injunction. C. M. 
Beattle, W. P. Maloney, and F. Hulse, for appellants. Walter G. Merrltt 
(Daniel Davenport of counsel), for appellees. Before LACOMBE, WARD, 
and NOYES, Circuit Judges. 

PER CURIAM. The Circuit Judge sought to preserve the status quo by 
granting temporary injunction and by protecting defendants from loss or 
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damage by requiring a large bond from complainants. It Is nsnally desirable 
tbat a status quo be preserved, until the rights of all parties may be deter- 
mined upon a fuller and more satisfactory presentation of the facts than can 
possibly be obtained from ex parte affidavits ; and the method adopted here, 
viz., injunction and bond to respond for damages is not Infrequently used to 
accomplish that purpose. Such a disposition of the case Is within the dis- 
cretion of the trial judge, and In this ease It does not seem that such dis- 
cretion was abused. The questions presented are important, not only to the 
parties, but to the public as well. It would seem wiser that there should be 
no judicial discussion of them until all the facts are fully presented. For 
these reasons, without expressing any apinion as to the propositions of law 
discussed in Judge Coxe's opinion, his order is affirmed, without costs. It is 
proper for us to add, however, that we talte this action with the expectation 
that the complainants will use every endeavor to bring on speedily the case 
for final hearing and that any delay on their part would be good ground for 
the dissolution of the injunction. 



THE RAVN. (Circuit Court of Appeals. Second Circuit November 13, 
1911.) No. 113. Appeal from the District Court of the United States for the 
Eastern District of New Tork. Appeal from a decree awarding $12,500 to 
the libelant for salvage services rendered to the steamship Ravn. The libel- 
ant appeals, claiming the award to be inadequate. £}dward G. Benedict (Ever- 
ett Clarke & Benedict, of counsel), for appellant Haight, Sanford & Smith 
(Charles S. Haight and Clarence B. Smith, of counsel), for appellee. Before 
LACOMBE, WARD, and NOTES, Circuit Judges. 

PER (TDRIAM. While the salvage award in this case Is moderate, we can- 
not find any violation of correct legal principles upon the part of the District 
Court, or any failure to exercise the discretion vested In it as the court of the 
first instance "in the spirit of those decisions which high judicial tribunals 
have recognized and enforced." The Bay of Naples, 48 Fed. 737, 1 C. C. A. 81. 
The facts appearing in the record are wholly insufficient to justify an appel- 
late court in disturbing a salvage award. The decree of the District Court \b 
affirmed, without Interest, and with the costs of this appeal to the appellee. 



SOTTTHERN OIL CO. ▼. BALLARD.f (Circuit Court of Appeals, Fifth Cir- 
cuit November 3, 1911.) No. 2,227. In Error to the Circuit Court of the 
United States for the Southern District of Georgia. Wm. W. Osborne and A. 
A. Lawrence, for plaintiff in error. H. D. D. Twiggs and Simon N. Gazan, for 
defendant In error. Before PARDEE and SHELBY, Circnit Judges. 
* PER CURIAM. On the facts, the fellow servant doctrine was not involved, 
nor did the case turn upon the proposition that a master employer must fur- 
nish a safe place to work, but rather on the question how far the plaintiff 
below assumed the risk in the place he was called to work. Where a car- 
penter Is called to work in and about moving machinery, by adding to or re- 
pairing the same, he assumes the risk as to all apparent dangers, but not as 
to undiscovered hidden dangers, of which the master is or should be aware 
and does not warn him. Under the evidence, the case was necessarily sub- 
mitted to the jury, and the instructions given by the court show no reversible 
error. The judgment of the Circuit Court is affirmed. 



STALET et al. v. DERDEN. (Circuit Court of Appeals, Fifth Circuit 
December 5, 1911.) No. 2,199. Appeal from the Circuit Court of the United 
States for the Northern District of Texas. R. S. Neblett, for appellants. 
W. J. McKle and Horace Chilton, for appellee. Before PARDEE and SHEL- 
BY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. This is an appeal from an Interlocutory order granting an 
Injunction regulating the delivery pendente lite of the reserved share or 
t Rehearing denied December S, 1911. 
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royalty conceded to belong to tbe complainant below of the one-elgbth iiaft 
of all oil produced and saved upon certain premises. Tbe said order seems 
to be a proper conservative order necessary to protect the complainant's con- 
ceded interest, and as such it should not be set aside for any of the objec- 
tions set forth in the assignment of errors. The order appealed from is af- 
firmed. 



STANDARD BREWERY v. C?ROWN CORK ft SEAL CO. (arcult Court 
of Appeals, Seventh Circuit April 11, 1911.) No. 1,721. Appeal from the 
Circuit Court of the United States for the Northern District of Illinois. See, 
also, 174 Fed. 252. Louis C. Raegener and William O. Belt, for appellant 
R. H. Parkinson, Edwin G. Baetjer, and James Q. Rice, for recqpondent 

PER CURIAM. Appeal dismissed, on motion of counsel for appellant 



TEXAS ft P. RT. CO. v. AMERICAN TIE ft TIMBER CO.f (Circuit Court 
of Appeals, rifth Circuit. December 6, 1911.) No. 2,163. In Error to the 
Circuit Court of the United States for the Northern District of Texas. T. 
B. McCormick and Hiram Glass, for plaintiff in error. R. W. Rodgers and 
R P. Dorough, for defendant in error. Before PARDEE and SHELBY, 
Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. This action is one brought to recover damages under sec- 
tion 8 of the act to regulate commerce. Act Feb. 4, 1887, c. 104, 24 Stat 
382 (U. S. Comp. St 1901, p. 3159). The questions involved are whether there 
was a joint rate lawfully established between certain points on the Texas 
ft Pacific Railway and certain other points on the Union Pacific Railway 
on cross-ties, and, if so, whether the plaintiff in error disregarded and re- 
fused to comply with the same, and therein and thereby unlawfully discrim- 
inated against the defendant in error. On this state of the case we have no 
doubt as to the jurisdiction of the court Under section 8 reasonable coun- 
sel fees are authorized to be fixed by the court in every case of recovery. The 
amount allowed for counsel fees in this case appear^ to be reasonable, in the 
light of the record and our judicial knowledge of the services rendered. Up- 
on an Inspection of the whole record, we find no reversible error in any of 
the rulings below. The judgment of the Circuit Court is affirmed. 



UNION CASTLE MAIL S. S. CO., Limited, et al., v. THOMSEN et al. (Cir- 
cuit Court of Appeals, Second Circuit October 23, 1911.) No. 189. In Er- 
ror to the Circuit Court of the United States for the Southern District of 
New York. See, also, 190 Fed. 636. Before LACOMBE, COXE, and NOTES, 
Circuit Judges. 

PER CURIAM. We understand from the petition of the plaintiffs below 
that they do not desire to present additional testimony and do not wish a 
new trial of this action. We understand, also, that they are willing to stand 
on the record as made, and that they prefer. Instead of a decision granting a 
new trial, a decision reversing the judgment and directing the Circuit Court 
to dismiss the complaint, in order that they may carry the case to the Su- 
preme Court without further delay. If we are correct in this supposition, 
we iare prepared to recall the mandate, order a rehearing, reverse the judg- 
ment, and direct the Circuit Court to dismiss the complaint 



UTB COPPER CO., Appellant ▼. BINGHAM AMALGAMATED COPPER 
GO. (Circuit Court of Appeals, EUghth Circuit August 21, 1911.) No. 3,564. 
Appeal from the Circuit Court of the United States for the District of Utah. 

t Rehearing denied December M, 1911. 
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For opinion below, tee 181*^48. Charles a Dey and A. L. Hoppangb, for 
appellant Young A Snov^PPel^^- 

P£;R CURIAJIf. Diamii/ ithout costs to either party in this court, per 
stipulation. 

— • 

VICTOR TALKING mNE CO. r. AMERICAN GRAPHOPHONE CO. 
(Circuit Court of Appe*econd Circuit November 13. 1911.) No. 94. 
Appeal from the arcult ^ of the TTnited States for the Southern District 
of ^ew York. Philip m-C A. L. Massie, and Ralph L. Scott, for appel- 
lant. Horace Pettit fo»ellee. Before LACOMBE, COXE, and WARD, 
Circuit Judges. 

PER CURIAM. Deci^ Fed. 859) affirmed, on consent 



WHITNEY T. UNIlSTATES. (Circuit Court of Appeals, Ninth Clr- 
cnit. September 18, 19 No. 1,992. Appeal from the Circuit CJourt of the 
United States for the rict of Idaho. See, also, 176 Ffed. 593. Carey A 
Kerr and Hardy & Sa> ^or appellant C H. Lingenfelter, U. S. Atty. 

PER CURIAM. Pant to telegraphic consent of counsel for appellee, 
motion to dismiss apj Slanted. 



WII/SON, Appellar. PLUTUS MINING CO. et al. (arcult Court of 
Appeals, Eighth Circ September 19, 1911.) No. 3,504. Appeal from the 
Circuit Court of the^ted States for the District of Utah. See, also, 174 
Fed. 317, 98 a a A;9- Alfred L. Booth, for appellant A. L. Hoppaugh 
•and Charles C. Dey, appellees. 

PER CURIAM. Dossed, with costs, for want of prosecution, on motion 
of appellee. 



LEHIGH YALL^X. CO. v. UNITED STATES et al. (Commerce Court.) 
No. 49. Suit by tl^T^^high Valley Railroad Company against the United 
States ; Interstate omerce Commission and Henry B. Meeker, intervening. 
On motion for prelinary injunction. Denied. Frank H. Piatt (E. H. Boles, 
John G. Johnson, a Everett Warren, on the brief), for petitioner. Black- 
bum Esterline, Sp.sst Atty. Gen. (James A. Fowler, Asst Atty. Cten., on 
the brief), for the lited States. Charles W. Needham, for Interstate Com- 
merce Commlssion.^llllam A. Glasgow, Jr., for Intervening shipper. Before 
KNAPP, Presidlngadge, and ARCHBALD, HUNT, GARLAND, and MACK, 
Associate Judges. 

PER (JURIAM. Without expressing any opinion as to whether the peti- 
tion and supportir affidavits disclose a state of facts which, if established 
on the trial of thiAse, would entitle the petitioner to the relief prayed for, 
it is the judgmen^f the court, in view of the matters set forth in the report 
of the Commlssloi which is made a part of its order, and the presumptions 
of the validity o the order, that the motion for a preliminary injunction 
■hoold be denied, ad it will be so ordered. 
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